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THE   JUSTICE   OF   THE   PEACE." 


Ex  jxtrte  Morris. 
72  J.  P.  5. 

KING'S  BENCH  DIVISION. 


October  29,  1907. 

(Before  Phillimore  and  Walton,  JJ.) 

Ex  parte  Morris. 

Criminal  law— Juryman  intoxicated  during 
trial  —  Conviction  —  Information  on 
which  rule  nisi  can  be  obtained  to  set 
aside  conviction— Affidavit  from  one  of 
the  other  jurymen. 

On  an  application /or  a  rtUe  nisi /or  certi- 
orari or  alternatively  for  a  venire  de 
novo  a  tolicitor  8tvo7'e  an  affidavit  that 
his  client,  Jf.,  tvas  tried  for  indecent 
OMatdt  at  quarter  sessions,  and  being 
convicted  of  a  common  assault  wcls 
sentenced  to  one  month^s  imprisonment 
with  hard  labour;  that  during  the  trial 
he  noticed  one  oj  the  jurymen  was  sitting 
in  a  huddled  position  in  the  back  row  of 
ike  jury  box;  that  he  was  informed  by 
one  of  the  othen*  eleven  jurymen,  who  was 
sitting  next  but  one  to  the  juryman 

2  foresaid,  that  the  latter  appeared 
wring  the  tibial  to  be  very  tired  and 
sleepy,  aave  some  indication  of  having 
taken  drink  earlier  in  the  day,  took  no 
part  whatever  in  the  deliberation  of  the 
jury, and  did  not  join  in  the  verdict.  His 
informa/nt  also  stated  that  in  the  next 
case  it  uhu  found  impossible  to  proceed. 
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the  aforesaid  juryman  hailing  fallen 
fast  asleep,  arid  only  being  roused  by 
repeated  shakings.  The  jury  did  not 
leave  the  box  between  the  two  cases. 

Held,  that  on  these  matef'ials  the  court  ufould 
not  grant  a  rule,  but  that  they  would 
give  leave  to  renew  the  application  on 
further  and  better  materials.  The  court 
was  of  opinion  that  if  the  amplication 
2vas  to  succeed,  there  should  be  an  affi- 
davit as  to  the  circumstances  from  one 
of  the  other  eleven  jurymen. 

Motion  for  a  rule  nisi  to  the  justices  of 
Monmouthshire  to  show  cause  why  a  writ 
of  certiorari  and  an  order  for  a  new  trial  or 
alternatively  a  venire  de  novo  should  not 
issue  in  the  case  of  one  Arthur  Morris  who 
was  convicted  for  a  common  assault  at 
Monmouthshire  Quarter  Sessions. 

The  motion  was  made  on  the  following 
affidavit  of  Mr.  Herbert  GallienneLemmon, 
solicitor,  of  Abergavenny : 

"  1.  On  the  X6tn  inst.  one  Arthur  Morris 
was  indicted  for  an  indecent  assault  upon  a 
female  at  the  quarter  sessions  then  held  at 
Usk  and  I  was  instructed  for  his  defence. 

"2.  The  case  was  tried  before  S.C.BosAN- 
QUET,  Esquire,  Chairman,  and  other  justices 
and  a  jury. 

^^  3.  I  noticed  that  one  of  the  jurors  whose 
name  I  did  not  know  was  sitting  in  a 
huddled  position  in  the  left  hand  corner  of 
the  back  row  of  the  jury  box. 

"4.  I  am  informed  by  T R of 

B — —  in  the  county  of  MonmouUi,  one  of 
the  jurors,  who  was  sitting  next  but  one  to 
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Ex  ;>ar^e  Morris. 

the  juror  aforesaid,  that  he  noticed    the 

mas  whose  name  he  said  was  S ^appeared 

to  be  very  tired  and  sleepy  and  gave  some 
indication  of  having  taken  drink  earlier  in 
the  day.  During  the  whole  of  the  trial  of 
Morris,  this  man  took  no  part  whatever  in 
the  deliberation  of  the  jury  and  did  not  join 
in  the  verdict,  which  was  given  only  by 
eleven  jurors.  In  a  case  which  followed 
immediately  after,  it  was  found  impossible 

to  proceed  owing  to  this  juror  S having 

fallen  fast  asleep  and  only  being  roused  by 
repeated  shakings.  That  trial,  therefore, 
was  ordered  to  stand  over  until  the  next 
sessions.  The  jury  did  not  leave  the  box 
between  those  two  cases. 

"  5.  I  heard  the  verdict  given  which  was 
that  the  defendant  was  guilty  of  a  common 
assault  and  the  court  sentenced  him  to  one 
month's  imprisonment  with  hard  labour." 

S.  E.  C,  BoMLTiquety  on  moving,  stated 
that  after  the  second  trial  had  been  pro- 
ceeding for  about  one  and  a-half  hours  it  was 
discovered  that  the  juryman  was  asleep. 
The  oflScer  of  the  court  who  aroused  him 
had  to  shake  him  for  three  or  four  minutes. 
The  Home  Secretary  had  been  approached 
in  the  matter  but  stated  that  it  was  not  in 
his  power  to  act,  and  that  they  must  apply 
to  the  court. 

Phillimoke,  J.— Can  we  act  upon  the 
affidavit  of  this  solicitor  who  has  obtained 
his  information  from  a  member  of  the  jury  1 

S,  E.  C.  Bosanquet  (after  referring  to 
E.  V.  Murphy  (1869),  6  Moore  P.  C.  (n.s.) 
177,  and  E,  v.  Wooo^fall  {1770\  5  Burr. 
2661).— -A  juror  is  reluctant  to  give  informa- 
tion as  to  the  deliberations  of  his  fellow 
jurors.  This  is  a  case  in  which  the  court 
should  grant  relief  by  way  of  new  trial.  It  is 
not  an  error  on  the  face  of  the  record  but 
matter  dehors  the  record  for  which  the 
verdict  of  the  jury  can  be  avoided.  See 
Hawkins'  Pleas  of  the  Crown,  Vol  4,  p.  497. 

Phillimobe,  J.— Master  Mellob  informs 
us  that  in  the  case  of  E.  v.  Eothwell  (189S), 
a  man  was  convicted  and  sentenced  at 
Manchester.  It  was  subsequently  ascer- 
tained that  a  son  had  taken  his  father's  place 
in  the  jury  box.  A  rule  nisi  was  obtained 
from  tne  Divisional  Court  on  August  5th, 
1895  (see  The  Times  Newspaper,  August  6th, 
1895),*  but  it  was  discharged  on  the  ground 

*  It  appears  from  this  report  that  the  son, 
Robert  Cranstone  Law,  who  was  eighteen  years 
of  age,  was  duly  summoned  as  a  juror,  and  that 
his  father's  name  was  Robert  Cardwell  Law, 
and  that  the  rule  was  obtained  on  the  ground 
that  the  juror  was  under  age- 
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that  the  objection  ought  to  have  been  taken 
at  the  time  of  the  trial.  .The  solicitor  in 
this  case  noticed  that  this  juror  was  sittins 
in  a  huddled  position  in  the  left  hand 
corner  of  the  back  row  of  the  jury  box  :  but 
he  does  not  appear  to  have  directed  the 
attention  of  the  court  to  this  fact  as  long  as 
there  was  a  chance  of  an  acquittal. 

*S^.  E.  C.  Bomnquet — I  was  defending  the 
prisoner  ;  but  neither  nay  client  nor  myself 
saw  what  the  state  of  affairs  really  was.  In 
the  case  of  E,  v.  Eothtoelly  supra,  there  was 
a  verdict  of  twelve  men. 

Phillimore,  J.—This  verdict  may  have 
been  that  of  twelve  men.  The  juryman 
must  have  been  able  to  stand  up  to  take  the 
oath  between  the  two  cases. 

S,  E,  C,  Bosanquet —^y  recollection  is 
that  the  jurors  were  sworn  prior  to  the  two 
cases.  The  affidavit  states  that  the  j  uryman 
took  no  part  whatever  in  the  deliberation  of 
the  jury  and  did  not  join  in  the  verdict, 
which  was  given  by  eleven  jurors. 

Phillimore,  J.  —  Without  leave  the 
materials  upon  which  an  application  for  a 
rule  nisi  is  founded  cannot  oe  subsequently 
supplemented.  The  materials  in  this  case 
are  veiy  meagre,  and  we  do  not  think  they 
are  sufficient  to  enable  us  to  grant  a  rule. 
But  the  application  may  be  renewed  at  any 
timej  and  I  think  I  may  add  that  we  are  both  of 
opinion  that  if  the  application  is  to  succeed 
tnere  should  be  an  affidavit  as  to  the  circum- 
stances from  one  of  the  other  eleven  jurymen. 
The  rule,  therefore,  is  refused,  but  with  leave 
to  renew  the  application  if  the  materials 
upon  which  this  rule  was  moved  are  supple- 
mented. 

Eule  re/used  accordingly. 

Solicitors  for  the  applicant:  Davis  and 
Lemmon,  Abergavenny. 
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72  J.  P.  9. 

HOUSE  OF  LORDS. 


Ocf<jUr  29,  30 ;  November  20,  1907. 

(Before  Lord  Loreburn,  L.C.,  The  Earl 
OF  Halsbury,  Lord  Macnaohten 
and  Lord  Atkinson.) 

West  Ham  Union  v.  Edmonton  Union. 

Poor  law— Settlement— Parish  divided— 
Whether  settlement  destroyed  — 
Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict, 
c.  61),  ss.  1,  6— Local  Government  Act, 
1894  (66  «k  67  Vict.  c.  73),  ss.  1  (3), 
36  (2). 

Where  a  parish  is  divided  under  the  Local 
Government  Act,  1894,  into  two  parishes, 
a  uttlemfnt  acquired  by  a  pauper  in 
the  original  parish  is  not  destrat/ed, 
but  such  pauper  continues  to  be  settled 
in  that  part  of  the  area  of  the  original 
parish  in  which  his  settlement  was 
acquired. 

R.  V.  Tipton  (i^-p),  6  J.  P,  568 ;  3  Q,  B. 
216,  and  the  cases  following  that  deci- 
sion {including  Dorking  Union  v.  St. 
Saviour's  Union  {1808\  62  J,  P.  306  : 
[1896]  1  Q.  B.  594),  (yverruled. 

Appeal  by  the  guardians  of  the  West  Ham 
Union  from  an  order  of  the  Court  of 
Appeal  (Collins,  M.R.,  Cozens-Hardy 
and  Fletcher  Moulton,  L.JJ.),  affirming 
an  order  of  the  King's  Bench  Division  upon 
the  following  case  stated  for  the  opinion  of 
the  High  Court  of  Justice,  pursuant  to  the 
provisions  of  s.  11  of  12  <k  13  Vict.  c.  45. 

(The  guardians  of  the  West  Ham  Union 
are,  throughout  the  special  case,  referred  to 
as  "  the  respondents.") 

On  the  30th  December,  1904,  the  respon- 
dents obtained  an  order  of  two  of  his 
Majesty's  justices  of  the  peace  acting  in  and 
for  the  county  of  Essex,  whereby  it  was 
adjudged  that  the  place  of  the  last  legal 
settlement  of  one  Harry  Thomas  Forest 
(otherwise  William  Thomas  Forest),  a 
paui)er  lunatic,  was  at  the  time  of  the 
making  of  an  order  bearing  date  the  7th 
day  of  Januaiy,  1904,  for  his  conveyance  to 
and  reception  in  the  lunatic  asylum  for  the 
county  borough  of  West  Ham  at  Chadwell 
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Heath  as  a  lunatic  patient  and  from  thence 
had  been  and  still  was  in  the  parish  in  the 
Edmonton  Poor  Law  Union  in  the  said 
order  of  the  30th  December,  1904,  described 
as  the  parish  of  Wood  Green. 

On  the  18th  February,  1906,  the  appel- 
lants duly  gave  to  the  respondents  notice  of 
their  intention  to  appeal  against  the  said 
order  of  the  30th  December,  1904,  to  the 
court  of  quarter  sessions  holden  in  and  for 
the  said  county  of  Essex,  and  such  appeal 
having  been  duly  entered  afterwards  by 
consent  of  the  parties  and  by  order  of  the 
honourable  Mr.  Justice  Bucknill  the 
following  special  case  was  stated  between 
the  appellants  and  the  respondents,  the 
parties  to  the  said  appeal  agreeing  that 
judgment  in  conformity  with  the  decision 
of  tnis  court  and  for  such  costs  as  this  court 
shall  adjudge  and  for  the  costs  of  and 
incidental  to  the  said  appeal  and  entering 
the  said  judgment  may  be  entered  at  the 
said  quarter  sessions  according  to  the 
provisions  of  the  said  statute. 

1.  Harry  Thomas  Forest  (liereinafter 
called  "the  pauper  lunatic")  was  born  on 
the  first  day  of  August,  1875. 

2.  Prior  to  September,  1894.  the  pauper 
lunatic  resided  for  the  term  ot  three  years 
at  10,  Albert  Villas,  Brampton  Park  Road, 
and  at  5^  Brampton  Park  Koad,  within  the 
area  which  was  at  the  time  of  such  resi- 
dence part  of  the  ancient  parish  of  Totten- 
ham, but  which  is  now  the  parish  of  Wood 
Green,  under  such  circumstances  in  each  of 
such  years  as  would  in  accordance  with  the 
several  statutes  in  that  behalf  render  him 
irremovable  from  and  settled  in  the  said 
ancient  parish  of  Tottenham.  The  whole 
of  the  said  area  which  was  at  the  time  of 
such  residence  comprised  within  the  said 
ancient  parish  of  Tottenham  was  then  and 
is  now  comprised  within  the  appellants* 
union. 

3.  Prior  to  the  pauper  lunatic  attaining 
the  age  of  sixteen  years  his  father,  William 
Thomas  Forest,  had  resided  for  three  years 
in  Brampton  Park  Road,  aforesaid,  in  such 
manner  as  to  gain  a  settlement^nd,  more- 
over, the  said  William  Thomas  Forest  had, 
prior  to  that  date,  also  acquired  a  settle- 
ment by  payment  of  rates  in  respect  of  his 
said  premises  in  Brampton  Park  Road. 

4.  The  parish  of  Wood  Green  occupies 
the  same  area  as  the  urban  district  of  Wood 
Green,  which  district  was  fornied  by  the 
Tottenham  Local  Board  (Division  of  Dis- 
trict) Act  1888.  Prior  to  the  passing  of 
such  last-mentioned  Act  the  ancient  parish 
of  Tottenham  had  (by  the  application 
thereto  by  an  Order  of  the  Queen  in  Council 
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dated  the  30th  Janu^,  1850.  of  the  provi- 
sions of  the  Public  Health  Act  1848)  been 
constituted  the  district  of  the  Tottenham 
Local  Board  of  Health.  By  the  Tottenham 
Local  Board  (Division  of  District)  Act  1888 
the  part  of  the  ancient  parish  of  Tottenham 
described  in  the  First  Schedule  to  such  Act 
was  severed  from  the  jurisdiction  of  the 
Tottenham  Local  Board  of  Health  and  was 
constituted  the  district  of  the  Wood  Green 
Local  Board.  The  remaining  portion  of  the 
said  ancient  parish  of  Tottenham  was  by 
the  said  last-mentioned  Act  constituted  the 
district  of  the  Tottenham  Local  Board,  and 
each  of  the  districts  so  constituted  became 
and  was  at  the  passing  of  the  Local  Govern- 
ment Act,  1894,  an  uroan  district. 

5.  The  Local  Government  Act,  1894,  came 
into  operation  with  respect  to  the  ancient 
parish  of  Tottenham  upon  the  28th  day  of 
December,  1894,  and  as  from  that  date  the 
portions  of  the  said  ancient  parish  which 
were  situate  in  the  said  urban  districts 
respectively  became  separate  parishes  by 
virtue  of  sub-section  (2)  of  section  36  of 
such  last-mentioned  Act.  On  the  24th  day 
of  May,  1894,  the  Middlesex  County  Council 
resolved  with  respect  to  the  parish  of 
Tottenham  as  follows,  namely : 

*'  That  so  much  of  the  parish  as  is  situate 
in  the  Tottenham  Local  Board  district  shall 
as  from  the  appointed  day  be^r  the  name 
of  Tottenham,  and  so  much  as  is  within  the 
Wood  Green  Local  Board  district,  shall  as 
from  the  appointed  day  bear  the  name  of 
Wood  Green.'' 

6.  On  the  30th  day  of  December,  1904, 
an  order  of  justices  was  obtained  on  behalf 
of  the  respondents  a4judging  that  the  place 
of  the  last  legal  settlement  of  the  pauper 
lunatic  was  at  the  date  of  the  said  order  of 
the  7th  dav  of  Januarv,  1904,  and  from 
thence  had  been  and  still  was  in  the  parish 
of  Wood  Green,  in  the  appellants'  union. 
A  notice,  dated  the  30th  d&y  of  December. 
1904,  of  the  two  above-mentioned  orders  ot 
the  7th  day  of  January,  and  the  30th  day 
of  December,  1904,  aad  setting  forth  the 
grounds  of  adjudication  was  duly  given  by 
the  respondents  to  the  appellants.  Copies 
of  the  said  order  and  notice  (with  grounds) 
of  the  30th  day  of  December,  1904,  marked 
"  A  "  and  *'  B  respectively,  are  annexed  to 
and  form  part  of  this  special  case. 

7.  The  pau]^r  lunatic  was  admitted  to 
the  said  lunatic  asylum  on  the  7th  day  of 
January,  1904,  pursuant  to  the  said  order 
of  that  date,  and  remained  confined  in  the 
said  asylum  as  a  pauper  lunatic  until  the 
9tb  day  of  July,  1904,  and  during   such 
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confinement  was  chargeable  to  the  common 
fund  of  the  respondents'  union. 

8.  The  appellants  contend  that  the  settle- 
ments derived  and  acquired  by  the  pauper 
lunatic  as  aforesaid  were  aerivea  and 
acquired  in  the  said  ancient  parish  of 
Tottenham,  and  that  as  from  the  28th  day 
of  December^  1894,  the  said  ancient  parish 
ceased  to  exist  and  the  settlements  of  the 
pauper  lunatic  so  derived  and  acquired  were 
destroyed  by  the  division  of  the  said  ancient 
parish  into  two  separate  parishes  as  afore- 
said. The  appellants  also  contend  that  the 
pauper  lunatic  by  his  residence  in  the  said 
ancient  parish  of  Tottenham  before  the 
28th  day  of  December,  1894^  when  the 
parish  now  known  as  the  parish  of  Wood 
Green  was  formed  did  not  acquire  and 
cannot  have  acquired  a  settlement  in  the 
parish  now  known  as  the  parish  of  Wood 
Green,  and  that  he  was  not  settled  at  the 
time  the  said  order  of  the  7th  January, 
1904,  was  made  in  the  said  Edmonton 
Union. 

9.  The  respondents  contend  that  at  the 
date  of  the  said  order  of  7th  January^  1904, 
the  pauper  lunatic  was  settled  within  the 
said  parish  of  Wood  Green,  within  the 
appellants'  union,  and  that  the  said  order 
appealed  against  was  rightly  made,  inas- 
much as  the  pauper  lunatic  derived  and 
acquired  the  settlements  hereinbefore 
described  within  the  area  which  was  for- 
merly part  of  the  ancient  parish  of 
Tottenham,  but  is  now  the  parish  of  Wood 
Green. 

10.  The  question  for  the  opinion  of  the 
court  is  whether  upon  the  facts  hereinbefore 
stated  the  pauper  lunatic  was  legally 
adjudged  to  be  settled,  at  the  time  the 
order  of  the  7th  day  of  January,  1904,  was 
made,  in  the  parish  in  the  appellants'  union 
which  is  now  known  as  the  parish  of  Wood 
Green. 

11.  If  the  court  shall  be  of  opinion  in  the 
affirmative  the  said  order  of  the  30th 
December,  1904,  is  to  stand,  otherwise  it  is 
to  be  quashed  and  the  said  appeal  is  to  be 
allowed. 

And  the  parties  pray  that  judgment  in 
conformity  with  the  decision  of  this  court 
and  for  such  costs  as  this  court  shall  adjudge 
herein  and  for  the  costs  of  and  incident  to  the 
said  appeal  to  quarter  sessions  and  entering 
the  said  judgment  may  be  entered  at  the 
said  quarter  sessions  according  to  the  provi- 
sions of  the  said  Act. 

Francis  Shklton, 
Solicitor  for  the  appellants. 

^    F.  E.   HiLLEARY, 

Solicitor  for  the  respondents. 
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The  King's  Bench  Division  considered 
that  the  court  was  bound  by  the  decision  in 
Dorking  Union  v.  St,  Saviour's  Union, 
suproy  to  decide  the  question  asked  in  the 
sr^cial  case  in  favour  of  the  guardians  of 
the  Edmonton  Union. 

The  Court  of  Appeal  also  considered  that 
they  were  bound  bv  that  decision,  and  they, 
therefore,  affirmed  the  decision  of  the 
Divisional  Court. 

No  formal  judgments  were  delivered 
either  in  the  Divisional  Court  or  the  Court 
of  Appeal. 

Horace  Avory,  K.C.,  and  Daldj/,  for  the 
guardians  of  the  West  Ham  Union.— The 
division  of  the  ancient  parish  of  Tottenham 
did  not  destroy  settlements  acquired  in  that 
parish  before  such  division.  It  was  provided 
by  s.  26  of  the  Poor  Law  Amendment  Act, 
1834,  that  each  parish  should  be  liable  to 
defray  the  expense  of  its  own  poor ;  but  by 
s.  1  of  the  Union  Chara;eability  Act,  1865, 
that  provision  was  repealed,  and  it  was  pro- 
videa  that  all  the  cost  of  the  relief  of  the 
poor  should  be  charged  upon  the  common 
fund  of  the  union.  Therefore,  since  1866, 
the  liability  has  been  cast  upon  the  whole 
union,  and  not  upon  the  parish.  The  whole 
of  the  ancient  parish  of  Tottenham  was  in 
the  Edmonton  Union  and  the  separate 
parishes  are  in  that  union.  The  result  is 
that  the  liability  to  maintain  paui)ers 
remains  just  as  it  was  before  the  division. 
The  settlement  of  the  pauper  was  not 
destroyed  by  the  division  of  tne  parish.  In 
order  to  succeed  we  must  ask  the  House 
to  overrule  Dorking  Union  v.  St  Saviou/i^s 
Union,  supra,  in  which  the  question  arose 
under  the  same  section  of  the  Local  Gbvern- 
ment  Act  1894.  In  that  case  the  Court 
of  Appeal  followed  the  case  of  £.  v. 
Tipton  (184^),  6  J.  P.  568  :  3  Q.  B.  215, 
but  the]^  did  not  examine  the  grounds  of 
that  decision.  In  B.  v.  Hunnington  {ISJfi), 
8  J.  P.  20  ;  5  Q.  B.  273,  the  decision  in  R,  v. 
Tipton,  supra,  was  followed,  but  doubted.  In 
R.  V.  St.  Martin,  New  Sarum  (I846),  10  J.  P. 
581 ;  9  Q.  B.  241,  parishes  were  united,  and 
it  was  held  that  the  pauper  was  settled  in 
the  united  parishes.  That  decision  was 
inconsistent  with  the  previous  cases.  In 
Stourbridge  Union  v.  Droitwich  Union 
(1871),  35  J.  P.  694  ;  L.  R.  6  Q.  B.  769,  R,  v. 
Tipton,  sunra,  was  followed  but  was  not 
agreed  with.  Then  came  the  decision  in 
Dorking  Union  v.  St  Savioun^s  Union, 
tupra.  In  West  Ham  Union  v.  London 
County  Council  {1903),  68  J.  P.  146; 
[1904]  A.  C.  40,  a  part  of  another  parish 
was  added  to  the  parish  of  West  Ham,  and 
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it  was  held  that  a  settlement  in  West  Ham 
was  not  destroyed.  The  last-mentioned 
case  and  R,  v.  St  Martin,  New  Sarum, 
supra,  are  inconsistent  with  R.  v.  Tipton, 
supra,  and  the  cases  which  followed  it,  and 
the  latter  cases  should  be  overruled.  If  the 
Union  Chargeability  Act,  1865,  had  been 
passed  before  R,  v.  Tipton,  supra,  that  case 
could  not  have  been  decided  in  the  way  it 
was.  The  real  question  is,  in  which  union 
is  the  pauper  settled  ?  Settlements  are  in 
unions  ana  not  in  parishes,  and  the  Lunacy 
Act,  1890,  so  treats  them.  [They  also 
referred  to  Rex  v.  SaighUm  {1818),  2  B.  &  A. 
162  ;  Rex  v.  Oakmere  {1822),  5  B.  <k  A.  775  ; 
Rex  V.  Oldhury  {1835),  4  A.  &  E.  167  ;  the 
Poor  Law  Amendment  Act,  1867,  and  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876.] 

Macnvorran,  K.C.,  and  A,  A,  Bethune^ 
iot  the  guardians  of  the  Edmonton  Union. — 
All  the  decisions  turn  upon  the  point  that 
settlement  is  a  thing  that  is  parochial. 
There  is  no  settlement  except  in  a  parish. 
The  cases  of  Rex  v.  Saighton,  supra,  Rex  v. 
Oakmere,  supra,  and  Rex  v.  Oldhury,  supra, 
were  cited  in  R.  v.  Tipton,  supra,  for  the 
purpose  of  showing  that  a  settlement  must 
be  m  a  parish.  The  Union  Chargeability 
Act,  1865,  provided  that  the  cost  of  the  poor 
should  fall  upon  the  common  fund  of  the 
union,  but  that  Act  did  not  alter  the  law 
as  to  settlement,  and  there  is  no  such  thing 
as  a  settlement  in  a  union.  The  point  of 
the  decision  in  R.  v.  Tipton,  supra,  was  that 
a  settlement  is  acquired  in  a  parish  as  a 
whole,  and  not  in  a  particular  part  of  a 
parish.  There  is  a  difference  between  the 
division  of  a  parish  and  the  addition  to  a 
parish,  because  in  the  former  case  it  cannot 
be  said  that  a  pauper  has  a  settlement  in 
both  the  new  parishes,  whereas  in  the  latter 
case  a  pauper  still  has  a  settlement  in  a 
parish  although  something  is  added  to  it. 
The  Local  Government  Act,  1894,  provides 
that  orders  may  be  made  for  carrying  the 
Act  into  effect,  and  in  nearly  every  case 
where  a  parish  is  divided  provision  is  made 
in  the  order  for  the  preservation  of  settlements. 
It  was  held  in  Hex  v.  Middlesex  J  J. ;  Ex 
parte  Walsall  Union  {1907),  71  J.  P.  393  ; 
[1907]  2  K.  B.  581,  that  such  a  provision  is 
valid.  No  such  order  was  made  in  the 
present  case,  but  there  is  nothing  to  prevent 
the  Local  Government  Board  from  making 
such  an  order  at  the  present  time.  More- 
over the  Poor  Law  Amendment  Act,  1844, 
took  away  the  powers  of  justices  to  divide 
parishes  under  13  &  14  Car.  2,  c.  12,  and 
after  that  date  an  Act  of  Parliament  was 
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needed  and  special  provisions  could  beniade 
as  to  settlements  already  acquired.  There- 
fore, even  if  the  decision  in  R.  v.  Tipton, 
supra,  and  the  cases  which  followed  it, 
created  a  hardship  the  legislature  has  pro- 
vided a  remedy,  and  those  cases  should  not 
be  overruled.  [They  also  referred  to  R,  v. 
HunningUm,  supra  ;  R.  v.  St.  Martin,  New 
Sarum,  supra  ;  St&wrbridge  Union  v.  Droit- 
tmch  Union,  supra  ;  Dorking  Union  v.  St, 
Saviour^s  Union,  supra;  West  Ham  Unionv. 
London  County  Council,  supra;  Ploniesgate 
Unim  V.  West  Ham  Union  {1881),  45  J.  P. 
633;  6  O.  B.  D.  576,  and  Sunderland 
Union  v.  Clerk  of  the  Peace  for  Sussex  {1881\ 
46  J.  P.  375  ;  8  Q.  B.  D.  99. 

Daldy  was  not  called  upon  to  reply. 

The  House  took  time  for  consideration, 

November  20. 

Lord  Lorbburn,  L.C,  read  the  following 
judgment— My  lords,  the  material  facts  of 
this  case  are  as  follows  :   One  Forest,   a 

Sauper,  acquired,  either  by  birth  or  resi- 
ence,  a  settlement  in  Tottenham  parish, 
which  at  that  time  was  one  parish,  though 
divided  for  public  healthpurposes  into  two 
districts,  namely,  Wood  Gfreen  and  Totten- 
ham. Subsequently,  by  the  operation  of 
the  Local  Government  Act,  1894,  the  parish 
of  Tottenham  came  to  be  divided  into  two 
parishes,  corresponding  with  the  t  wodistricts 
already  mentioned.  And  so  from  thence- 
forth there  were  two  parishes  for  poor  law 
purposes  where  there  had  been  but  one, 
namely,  the  parish  of  Wood  Green  and  the 
parish  of  Tottenham.  Now  Wood  Green 
was  the  place  where  Forest  was  born  or 
resided,  so  as  to  obtain  his  settlement, 
though  it  was  acquired  before  the  division 
was  made.  A  further  fact  should  be  noted, 
though  it  does  not  affect  my  opinion.  It  is 
this.  The  old  parish  of  Tottenham  was  in 
the  Edmonton  Union,  and  contributed  to 
the  general  poor  rate  over  the  entire  union, 
and  the  two  new  parishes  are  in  these 
respects  in  identically  the  same  position. 
Such  being  the  state  of  things,  Forest  was 
found  chargeable  in  West  Ham  Union,  and 
the  guardians  thereupon  claimed  that  the 
parish  of  Wood  Green,  in  the  union  of 
Edmonton,  was  the  place  of  his  last  legal 
settlement,  and  obtained  an  order,  subject 
to  a  special  case,  for  his  removal  thitner. 
The  courts  below  have  considered  that  they 
are  bound  by  express  authority,  and  have 
decided  upon  the  ground  of  authoritv,  and 
not  upon  any  independent  opinion  of  their 
own,  that  Forest's  last  legal  settlement  was 
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not  Wood  Green.  They  felt  constrained  to 
hold  that  the  division  of  the  old  parish  of 
Tottenham  into  two  parishes  had  tne  effect 
of  destrojring  all  the  settlements  theretofore 
acquired  in  the  whole  of  the  old  parish.  I 
ou^ht  to  say  that,  in  my  opinion,  the  cases 
which  governed  the  decisions  in  the  courts 
below  do  lead  to  the  conclusion  which  they 
reached.  But  your  lordships  are  asked  to 
say  that  those  cases,  and  especially  the  case 
of  R,  V.  Tipton,  supra,  which  lies  at  the 
root  of  them  all,  were  wrongly  decided. 
Great  importance  is  to  be  attached  to  old 
authorities,  on  the  strength  of  which  many 
transactions  may  have  been  adjusted  and 
rights  determined.  But  where  they  are 
plainly  wrong,  and  especially  where  the 
subsequent  course  of  judicial  decisions  has 
disclosed  weakness  in  the  reasoning  on 
which  they  were  based,  and  practical 
injustice  in  the  consec^uences  that  must 
flow  from  them,  I  consider  that  it  is  the 
duty  of  this  House  to  overrule  them,  if  it 
has  not  lost  the  right  to  do  so  by  itself 
expressly  affirming  them.  The  case  of 
R,  V.  Tipton,  supra,  decided  that  where  one 
lar^  parish  had  been  cut  into  several 
parishes,  all  the  settlements  theretofore 
acquired  in  the  old  parish  were  destroyed. 
The  ground  of  the  decision  apparently  was 
that  a  settlement  is  parochial,  and  if  the 
parish  disappears  there  is  nothing  left  to 
which  the  settlement  can  attach.  I  think 
that  decision  was  wrong.  The  incon- 
veniences of  such  a  rule  are  manifest.  All 
who  have  acquired  a  settlement  are  at  once 
divested  of  any  right  to  be  supported  by 
those  formerly  chargeable  with  their 
maintenance  and  must  continue  to  be 
relieved  wherever  they  happen  to  be  when 
want  overcomes  them.  Its  ii^'ustice  to  the 
ratepayers  of  other  parishes  who  are  com- 
pelled to  rate  themselves  for  the  support  of 
paupers  not  of  their  own  and  so  to  bear  a 
buracn  shifted  by  a  technicality  on  to  their 
shoulders  from  those  who  were  formerly 
liable,  is  also  manifest.  I  doubt  if  such  a 
rule  is  reconcilable  with  the  Poor  Law  Acts 
from  that  of  Elizabeth  onwards,  which 
proceed  upon  the  view  that  birth  or  residence 
creates  a  right  to  local  maintenance.  And 
it  is  certain  that  no  express  warrant  can  be 
found  for  a  rule  of  that  kind  in  any  Act  of 
Parliament  The  only  lo^cal  foundation 
upon  which  the  decision  m  R,  v.  Tipton, 
supra,  could  rest  would  be  that  when 
the  identity  of  a  parish  is  destroyed  all 
rights  against  that  parish  are  also  destroyed. 
But  your  lordships  have  decided  that  if  an 
additional  area  is  annexed  to  a  parish  the 
settlements   theretofore   acquired  are  not 
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destroyed,  and  surely  an  addition  will 
destroy  identity  as  much  as  a  subtraction. 
So  that  foundation  goes,  and  I  can  see  no 
other.  It  Lb,  I  think,  erroneous  to  say  that 
a  settlement  is  parocnial  in  the  sense  that  it 
is  indissolubly  connected  with  the  entirety 
of  a  parish.  A  settlement  is  in  a  place 
which  is  a  part  of  a  parish,  and  as  the 
parish  is  the  unit  of  territory  for  poor  law 
purposes,  the  settlement  is  in  the  unit. 
put  the  settlement  still  is  in  the  place,  and 
if  that  becomes  part  of  a  different  area  is 
not  gone.  Statutory  provisions  now  exist 
for  adjusting  the  burdens  in  case  of  change, 
but  I  think,  the  settlement  survived  even 
under  the  old  law.  I  need  not  cite  the 
other  cases ;  they  do  no  more  than  follow 
the  decision  in  B,  v.  Tipton^  supra.  It  is  a 
satisfaction  to  me  in  moving  to  reverse 
this  judgment,  that  Cogkburn,  C.J.,  and 
Blackburn,  J.,  plainljr  expressed  their  dis- 
approval of  the  authority  which  I  hope  this 
House  will  now  overrule,  that  similar  views 
have  been  expressed  in  this  House,  and  that 
Denman,  C. J.,  who  was  responsible  for 
that  decision^  appears  himself  to  have  had 
grave  misgivings  as  to  its  correctness.  This 
reversal  of  the  Court  of  Appeal  is  merely 
formal,  for  the  Lords  Justices  expressed  no 
opinion  of  their  own  and  merely  followed 
an  old  authority. 

The  Earl  op  Halsbury.— My  lords,  I 
am  entirely  of  the  same  opinion,  and  I  am 
afraid  I  have  already  not  very  obscurely 
expressed  an  opinion  on  this  subject  some 
time  af^.  I  am  wholly  unable  to  follow  the 
reasonmg  which  has  given  authority  to  these 
cases  to  which  my  noble  and  learned  friend 
on  the  woolsack  has  referred.  How  the 
unity  of  a  parish  or  the  identity  of  a  parish 
is  supposed  to  interfere  with  rights  already 
acquired— in  this  ^ticular  case  a  right 
acQuired  by  birth  in  a  particular  spot — 
unless  the  statute  itself  deprived  the  owner 
of  these  rights,  I  am  wholly  unable  to 
understand.  It  seems  to  me  to  be  contrary 
to  the  whole  tenor  of  the  law,  and  I  am 
unable  to  follow  the  reasoning  by  which  the 
conclusion  is  arrived  at.  I  con^ess  I  think 
the  only  difficulty  is  that  one  has  to  con- 
sider a  decision  of  as  long  a^o  as  the  year 
1842.  I  do  not  think  that  it  is  an  absolute 
reason  ageunst  the  reversal  of  that  decision, 
but  undoubtedly  it  is  an  undesirable  tiling 
to  upset  any  canon  of  construction  or 
principle  of  law  which  has  been  settled  for 
so  long  that  people  may  be  supposed  to 
have  acted  according  to  it  for  a  considerable 
time.  But  all  these  things  must  be  governed 
by  a  reference  to  the  subject-matter  with 
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which  we  are  dealing;  and  certainly  if 
anybody  could  suppose  that  a  Drincmle  of 
law  was  to  be  extracted  out  of  the  different 
poor  law  statutes  which  have  been  enacted 
ne  would  require  a  very  acute  sense  to  dis- 
cover a  principle ;  for  from  first  to  last  the 
poor  law  has  oeen  the  subject  of  continual 
alteration.  The  first  Act  of  course  was  the 
Act  of  Elizabeth,  and  how  consistently  with 
that  it  can  be  supposed  that  the  right 
acquired,  whatever  that  riffht  is,  can  depend 
upon  the  unity  of  a  parish,  I  do  not  under- 
stand. There  is  nothing  sacred  about  a 
parish  except,  perhaps,  that  it  is  an  ecclesi- 
astical division  ;  and  as  a  matter  of  fact  the 
Act  itself  has  enacted  that  if  a  parish  is  too 
large  you  may  have  a  separate  parish— poor 
law  administration  practically  for  a  vill,  a 
hamlet,  or  a  township.  How,  therefore,  the 
unity  of  the  parish  is  supposed  to  make  an 
impossibility,  if  the  parish  is  divided,  of 
continuing  tne  rights  which  have  already 
existed  is  one  of  those  mysteries  which  I 
confess  I  am  unable  to  fathom.  Anybody 
who  looks  at  the  histor^r  of  the  poor  law 
and  the  mode  of  its  administration  will  be 
amazed,  I  think,  to  imagine  that  there  is 
any  such  sacred  principle  about  it  that  the 
moment  a  parish  is  altered  then  the  rights 
already  acquired  should  be  got  rid  of  simply 
by  the  alteration  of  the  parish.  That  I  am 
unable  to  follow.  Further,  I  have  to  say 
for  myself  that  I  feel  great  difficulty  when 
one  knows  that  in  1795  (I  think  it  was)  the 
power  of  removal  would  only  have  existed 
when  the  pauper  became  chargeable  to  the 
parish,  ana  wnen  one  remembers  that  from 
time  to  time  alterations  have  been  made — 
conspicuously  one  which  seems  to  me  to  be 
highly  relevant  to  the  question  which  arose 
between  these  parties  here,  but  which  no 
one  appears  to  have  noticed,  namely,  that 
the  area  of  the  charge  became  the  union 
and  not  the  parish,  and  in  this  particular 
case  the  two  portions  of  the  parish  (I  will 
cfidl  it)  are  in  the  same  union— in  these 
circumstances  I  say  I  feel  great  difficulty  in 
following  the  argument  The  question  is  a 
somewhat  interesting  one  from  the  politico- 
economic  point  of  view  because  the  mode  in 
which  these  different  parish  changes  have 
been  made,  and  in  which  the  different 
alterations  of  the  poor  law  have  been 
enacted,  certainly  have  led  to  a  very  serious 
evil.  The  legislation,  which  gave  a  right  of 
settlement,  and  so  on,  if  a  person  lived  in  a 
£10  cotta£[e  for  any  time,  has  led  to  a 
reluctance  in  various  parishes  on  the  part  of 
the  landowners  in  the  parish  to  allow 
cottages  of  that  character  to  be  erected  at 
all,  and  that  has  led,  I  think,  to  very  serious 
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political  results.  However,  we  have  nothing 
to  do  with  that  at  present.  The  history  of 
the  law  of  settlement  is  a  very  interesting 
one.  I  think  in  the  year  1888  Mr.  Montague 
published  a  very  interesting  and  learned 
work  upon  the  subject,  and  I  do  not  think 
anything  can  be  added  to  what  he  has 
pointed  out.  My  lords,  at  all  events,  I  am 
of  oi)inion  that  the  whole  of  these  affijiated 
decisions,  all  following  from  one  original 
decision,  never  having  come  before  the 
highest  court,  this  House,  before,  that  w  hich 
I  anticipated  some  years  ago  might  possibly 
arise  has  arisen,  and  I  am  very  clearly  of 
opinion  that  these  cases  ought  to  be  over- 
ruled. 

Lord  Macnaghten.— My  lords,  I  am  of 
the  same  opinion. 

Lord  Atkinson  read  the  following  judg- 
ment :  M^  lords,  I  concur.  The  material 
facts  of  this  case  having  been  fully  stated 
by  my  noble  and  learned  friend  on  the 
woolsack,  it  is  ouite  unnecessary  for  me  to 
repeat  them.  The  net  question  for  decision 
on  this  appeal  is  whether  the  pauper  lunatic 
Forest  has  lost  the  settlement  he  had 
acquired  in  the  ancient  parish  of  Totten- 
ham by  the  division  of  that  parish  under 
the  operation  of  s.  36  (2)  of  the  Local 
Government  Act,  1894,  into  two  parishes, 
corresponding  with  the  two  urban  districts 
into  which  that  parish  had  theretofore  been 
divided,  or  whether  he  is  now  entitled  to  a 
settlement  in  the  new  parish  of  Wood 
Green  by  reason  of  the  fact  that  it  was  by 
residence  in  the  portion  of  the  ancient 
parish  of  Tottenham  now  comprised  in  the 
parish  of  Wood  Green,  that  he  had,  before  the 
passing  of  the  Local  Government  Act,  1894, 
acquired  a  settlement  in  that  ancient  parish. 
The  Court  of  Appeal  have  held  that  as  the 
adraini-strative  entity  in  which  the  pauper 
lunatic  aoauired  a  settlement  has  been 
divided,  ana  its  identity  thereby  destroyed, 
the  pauper's  right  to  a  settlement  has  been 
destroyed  with  it.  They  apparently  con- 
sidered that  the  case  was  governed  by  the 
case  of  Dorking  Union  v.  St  Saviouf^s 
Union,  supra,  and  held  themselves  bound 
by  their  own  decision  in  the  latter  case. 
The  case  of  Dorking  Union  v.  St,  Saviout^s 
Union,  tupra^  was  apparently  based  upon 
R,  V.  Tipton,  supra.  That  case  has,  since 
the  year  when  it  was  decided,  been  invari- 
ably followed,  and  almost  as  invariably 
disapproved  of.  In  Stourbridge  Union  v. 
Droitwich  Union,  supra.  Cockburn,  C.J., 
said,  in  reference  to  it  ana  to  the  other  cases 
which  followed  it,  **  I  never  met  a  case  in 
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which  the  decisions  were  based  on  so  faulty 
a  principle.  I  cannot  think  that  when  a 
large  pari^,  consisting  of  several  town- 
ships, IS,  under  13  &  14  Gar.  2,  c.  12,s.  21,  split 
into  several  places,  each  supporting  its  own 
poor,  with  overseers  appointed,  it  was  ever 
intended  to  abridge  the  effect  of  the  43  Eliz. 
c.  2."  And  Lord  Blackbubn  expressed 
himself  as  follows :  ''The  case  is  governed 
by  a  long  series  of  decisions,  from  B.  v. 
Tipton,  supra,  to  B.  v.  St.  Martin,  New 
Sarum,  supra.  Looking  at  the  reasons  for 
those  decisions,  I  think  they  were  founded 
on  a  mistake,  but  we  ought  not  rigidly  to 
overrule  them."  And  Lord  Lindley  in  the 
case  of  Dorking  Union  v.  St.  Saviouf's 
Union,  supra,  said, "  As  regards  the  decision 
in  B.  V.  Tipton,  supra,  which  has  been 
followed  in  many  cases,  all  I  shall  say  is 
that  it  put  a  very  narrow  construction  upon 
the  13  &  14  Car.  2,  c.  12,  s.  21."  With  the 
most  profound  respect  for  the  great  judges 
who  decided  B,  v.  Tipton,  supra,  and  in  the 
most  thorough  accora  witn  the  great  judges 
who  disapproved  of  it,  1  may,  for  myself, 
say  that  it  appears  to  me  that  the  construc- 
tion put  by  it  on  the  statute  of  Charles  2, 
not  only  plainly  defeated  the  expressed 
purpose  and  object  of  that  statute,  but 
renaered  its  expressed  language  meaning- 
less. The  declared  object  of  s.  21  of  the 
statute  of  Charles  2  was  to  enable  the  in- 
habitants, including,  of  course,  the  poor 
inhabitants  of  those  counties,  whose  large 
parishes  were  to  be  split  up  into  townships 
and  villages,  to  reap  the  benefit  of  the 
statute  of  Elizabeth.  To  further  that  end, 
these  townships  and  villages  were  to  be 
created  administrative  units,  with  overseers 
appointed  over  them,  to  cariy  out  the  latter 
statute.  The  poor  in  every  town.ship  or 
village  within  the  several  counties  were  to 
be  ''maintained,  provided  for,  and  set  to 
work  within  the  several  and  respective 
townships  and  villages  he,  she,  or  they  shall 
inhabit,  or  wherein  he.  she,  or  they  was  or 
were  last  lawfully  settled  according  to  the 
intent  and  meaning  of  this  Act."  In  the 
first  section  the  various  classes  who  can 
acquire  a  settlement  are  enumerated^  and 
the  main  objects  the  statute  was  designed 
to  attain  are  described.  They  are  (1)  to 
make  more  adequate  provision  for  the  poor, 
"  so  that  none  of  them,  whether  young  or 
old,  should  perish  for  want  of  such  supplies 
as  are  necessary";  (2)  to  check  vagrancy, 
with  its  attendant  evils;  (3)  to  protect 
parishes  from  being  burdened  with  the 
maintenance  of  those  poor  who  might  come 
to  reside  in  them,  though  they  hada  settie- 
ment  elsewhere,  all  of  which  objects  were 
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to  be  attained  by  the  removal  of  such 
paupers  to  the  parishes  in  which  they  were 
legaJly  settled.  It  would,  I  think,  be  diffi- 
cult to  devise  anything  by  which  those 
objects  could,  in  the  counties  mentioned  in 
s.  21,  be  more  effectively  defeated  than  by 
holding,  as  was  held  in  A.  v.  Tipton^  «ti»ra, 
that,  by  reason  of  the  splitting  up  of  these 
large  parishes,  all  settlements  in  them 
should  be  swept  away.  Again,  I  cannot 
find  from  the  report  of  R,  v.  Tipton^  in 
3  Q.  B.^  that  any  effect  was  given  to  the 
worlds  m  which  the  nght  to  a  settlement 
in  the  township  is  referred  to  as  an  existing 
right  or  any  reason  whatever  why  the  pro- 
vision should  be  ignored  and  treated  as 
meaningless.  The  clause  as  to  settlement 
is  clearly  retrospective  in  character.  It 
treats  the  right  to  a  settlement  in  the 
township  and  villages  as  an  existing  right, 
to  which  certain  of  the  poor  were  therefore 
entitled.  It  certainly  appears  to  me  to  be 
more  sound  and  more  rational  to  construe 
Uie  clause  to  mean  that  "natives  of  this 
township  and  villages,  or  householders, 
apprentices,  and  servants  within  them  for 
a  space  of  forty  days,"  should  be  taken  to 
be  settled  there,  than  to  hold  that  the  legis- 
lature referred  to  rights  as  existing  which 
did  not  and  could  not  exist  as  laiv,  and  yet 
did  not  use  language  adequate  to  create 
them.  In  the  case  of  R.  v.  St.  Martin^ 
New  Saruniy  gupra,  not  only  does  Lord 
Dbnman  seem  to  express  regret  at  the 
decision  in  R.  v.  Tipton^  supra,  but  he  cer- 
tainly appears  to  me  to  have  sacrificed  the 
principle  that  the  extinction  of  the  identity 
of  the  administrative  entity  sweeps  away 
all  settlement  in  that  entity,  in  order  to 
further  the  presumed  object  of  the  legisla- 
ture in  passing,  at  the  request  of  two 
parishes,  a  private  Act  to  unite  them, 
There  was  nothing  in  that  case  to  show 
that  the  parishes  were  not  approximately 
equal  in  area  and  population.  Each  must 
have  had  its  own  aammistrative  staff.  One 
of  those  parishes  did  not  absorb  the  other. 
Nor  was  the  identitjr  of  either  preserved. 
On  the  contrary,  a  united  parish  was  formed 
and  designated  by  the  name  of  a  united 
parish.  In  my  opinion,  the  identity  of 
neither  was  preserved.  A  new  administra- 
tive entity  was  created,  quite  as  truly  and 
effectually  as  new  entities  are  created  when 
an  ancient  self-governing  parish  is  divided 
into  several  autonomous  parts.  Yet  it  was 
held  that  the  poor  settled  in  each  of  the 
constituent  parishes  were  entitled  to  a  settle- 
ment in  the  united  parish.  Lord  Denman 
observinff  that  "it  could  not  be  supposed 
that  the  legislature,  when,  by  the  request  of 


72  J.  P.  9. 

the  parishes,  it  passed  an  Act  uniting  them, 
ever  could  have  intended  that  all  settle- 
ments should  be  swept  away."  It  might.  I 
think,  with  eaual  force  be  asked,  could  tne 
legislature,  wnen  it  passed  s.  36  of  the 
Local  Government  Act,  1894,  have  ever 
intended  that  all  settlements  should  be 
swept  away  ?  The  result  would  seem  to  me 
to  be  equally  opposed  to  the  presumed 
intention  of  the  legislature.  The  parts  of 
the  ancient  parish  in  the  two  urban  dis- 
tricts are,  under  s.  36  (2),  to  be  separate 
parishes  as  if  they  had  been  constituted 
separate  parishes  under  39  (b  40  Vict.  c.  61. 
When  a  parish  is  divided  under  this  last- 
mentionea  statute,  and  each  of  its  parts  is 
constituted  a  parish,  the  parish  so  consti- 
tuted shall,  under  s.  6,  be  a  parish  to  which 
overseers  shall  be  appointed,  and  for  all 
"  other  lay  and  civil  purposes  to  which  a 
parish  may  be  liable  or  be  entitled."  The 
consideration  that  if,  on  the  division  of  a 
parish  into  other  self-governing  entities, 
settlements  were  not  swept  away,  the 
burden  of  maintaining  certain  paupers 
theretofore  borne  by  the  entire  parish  might, 
if  thrown  upon  a  particular  township,  be 
oppressive,  can  no  longer  applv.  Union 
rating  having  been  now  established  by 
28  ik  29  Vict.  c.  79,  the  burden  of  Forest^s 
support  would  be  borne  bv  the  same  rate- 
payers, whether  he  was  settled  in  the  ancient 
parish  of  Tottenham  or  the  new  parish  of 
Wood  Green.  I  am  quite  unable  to  come 
to  the  conclusion  that  the  legislature,  by 
the  Local  Government  Act  1894,  ever  in- 
tended to  sweep  away  settlement;  and  I 
think  that,  having  regard  to  this  fact,  the 
technical  aoctrine  as  to  the  necessity  for 
the  continued  identity  of  the  administrative 
entity  may  be  disregarded,  and  the  lan- 
guage of  s.  6  of  the  Act  of  1876,  be  well 
heldf  to  mean  that  each  new  parish  is  to  be 
treated  as  a  parish  for  the  civil  "  purpose " 
of  being  held  liable  to  maintain  the  poor 
properly  belonging  to  it,  that  is,  the  poor 
who  by  birth  or  residence  in  it  had  acquired 
a  settlement  in  the  larger  entity  of  which  it 
formed  a  part,  and  would  have  thereby 
acquired  a  settlement  in  the  new  parish 
had  it  been  autonomous  when  the  birth  or 
residence  giving  a  settlement  took  place. 
Settlement,  in  effect,  entails  a  local  burden 
on  the  land.  It  is  to  be  borne  by  the  occu- 
piers and  owners  of  land,  and  results  in  the 
expenditure  of  the  rates  they  pay.  The 
determination  of  the  extent  of  the  admini- 
strative area  is  now  a  mere  matter  of  con- 
venience in  each  case,  and  whatever  the 
area  selected  may  be,  it  would  appear  to 
me  but  reasonable  and  just  that  the  Durden 
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which  settlement  entails  should  be  borne 
by  the  land  within  that  area  in  which  the 
event  has  happened  or  the  act  been  done 
which  entitles  to  settlement  I  concur, 
therefore,  that  this  api>eal  should  be  allowed, 
with  costs,  but  agree  with  my  noble  friend  on 
the  woolsack  that  in  the  state  of  the  authori- 
ties the  Court  of  Appeal  were  justified  in 
the  course  they  took. 

Apjiedl  allowed. 

Solicitor  for  the  West  Ham  Union  :  F.  E. 
Hilleary. 

Solicitor  for  the  Edmonton  Union  :  F. 
Skelton. 
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COURT    OF  APPEAL. 


December  9,  1907. 

(Before  The  Earl  of  Halsbury,  The 
President  of  the  Probate,  Divorce  and 
Admiralty  Division,  and  Bioham,  J.) 

Howe  v.  Newington  Licensing  JJ. 

Licensing  Acts  —  Renewal  —  Report  by 
justices  of  licensing  district  —  Con- 
sideration of  question  of  renewal  b^ 
committee  of  quarter  sessions—  Evi- 
dence of  matters  not  specified  in  report 
—Licensing  Act,  1904  (4  Edw.  7,  c.  23), 
8.  1  (2). 

Where  the  justices  of  a  licensing  district 
refer  to  quarter  sessions  the  question  of 
the  renewal  of  an  existing  on-licence 
under  s,  1  (2)  of  the  Licensing  Act,  1904, 
evidence  upon  matters  other  than  those 
re/erred  to  in  the  report  is  admissible 
before  quarter  sessions  upon  tJie  con- 
sideration by  them  of  the  question  of 
renewal. 

Decision  of  the  Divisional  Court  {reported 
71  J.  P.  242)  affirmed. 

Appeal  by  the  licensee  from  the  decision 
of  the  High  Court  of  Justice,  Kin^s  Bench 
Division  (Alverstone,  L.C.J.,  Darling 
and  Philumobe,  JJ.)  (reported  71  J.  P.  242), 
upon  the  case  stated  as  set  out  in  the  rejiort 
in  the  court  below. 

The  Divisional  Court  held  that  the  com- 
mittee appointed  by  quarter  sessions  were 
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entitled  to  admit  and  take  into  considera- 
tion evidence  of  matters  other  than  those 
referred  to  in  the  report 

Lowy  K.C.  (A.  F.  W.  froo««n  with  him),  for 
the  appellant— Evidence  of  matters  which 
were  not  referred  to  in  the  report  made  by  the 
renewal  authority  was  not  admissible  before 
the  committee.  Rule  16  of  the  Licensing 
Rules  of  1904  provides  that  the  licensee 
and  re^stered  owner  of  the  premises  are 
entitled  to  obtain  a  copy  of  the  report  of 
the  renewal  authority.  That  rule  is  intended 
to  enable  them  to  meet  any  complaint  that 
may  be  made  against  the  premises,  and  a 
complaint  must  be  included  in  the  report 
before  any  evidence  relating  to  it  can  be 
admitted  by  the  committee  of  quarter 
sessions.  The  only  ground  of  complaint 
indicated  in  the  report  was  that  the  nouse 
was  not  required,  llie  question  of  structural 
unfitness  was  considered  by  the  renewal 
authority,  but  not  mentioned  in  the  report, 
and  that  was  a  reason  for  supposing  that 
that  question  was  disposed  of. 

Avory,  K.C.,  and  G.  Cecil  Whiteley,  for 
the  respondents,  were  not  called  upon  to 
argue. 

The  Earl  of  Halsbury.- I  do  not  regard 
the  point  here  as  existing.  The  appeal  must 
be  dismissed. 

Sir  GoRELL  Barnes,  P.— I  agree. 

Bigham,  J.— I  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Maitlands, 
Peckham  &  Co. 

Solicitor  for  the  respondents :  Sir  Richard 
Nicholson. 
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KING'S    BENCH    DIVISION. 


December  13, 1907. 
(Before  Channell,  Bray  and  Sutton,  J  J.) 

Rex  V,  Wright  ;  Ex  parte  Bradford 
Corporation. 

Summary  Jurisdiction  Acts— Dismissal  of 
information— Right  of  appeal— Brad- 
ford Tramways  and  Improvement  Act, 
1897  (60  &  61  Vict.  c.  cclx.),  s.  66. 

An  officer  of  the  applicants  summoned  a 
company  named  Woolcombers  (.Limtted)^ 
before  the  Bradford  stipendiary  magi- 
strate/or allowing  liquid  refuse  to  flow 
into  a  sewer  belonging  to  the  applicants 
central^  to  «.  45  of  the  Bradfora  Tram- 
ways and  Improvement  Act^  1897.  The 
summ^ms  haying  been  dismissed^  and 
the  corporation  having  given  notice  of 
appeal  to  the  Bradford  (Quarter  Sessions 
Qjccording  to  the  provisions  of  the  Sum- 
mary Jurisdiction  Acts,  and  having 
claimed  the  right  to  appeal  under  s,  66 
of  the  Bradford  Tramyoays  and 
Improvement  Act,  1897,  which  provides 
that  any  person  deeming  himself 
aggrieved  by  any  conviction  or  order 
made  by  a  court  of  summary  jurisdic- 
tion under  any  provision  of  the  Act 
may  appeal  to  quarter  sessions  accord- 
ing to  the  provisions  of  the  Summary 
Jurisdiction  Acts,  and  that  in  regara 
to  any  sux:h  order  the  corporation  may 
in  like  manner  appeal,  the  recorder  held 
that  the  appeal  was  an  appeal  against 
the  dismissed  of  an  information,  and 
that  inasmuch  as  the  corporation  were, 
in  consequence  <if  such  dismissal,  not 
persons  deeming  themselves  aggrieved, 
s.  66  did  not  corner  upon  them  any 
right  of  appeal. 

Held,  on  the  authority  of  K.  v,  London 
County  JJ.  {1890),  55  J,  P.  56; 
25  O.  B,  Z>.  357,  that  a  mandamus 
would  not  issue  to  the  recorder  to  hear 
the  appeal,  04  the  words  "  the  corpora- 
tion may  in  like  manner  appeal" 
referred  back^  not  merely  to  tlie 
moLchinery  of  the  Summary  Jurisdic- 
tion Acts  but  also  to  the  words  "  any 
j^erson    deeming    himself    aggtneved. 
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and,  therefore,  did  not  give  the  corpora- 
tion a  right  of  appeal  against  the 
dismissal  of  an  information. 

Rule  nisi  to  the  recorder  of  the  city  of 
Bradford  to  show  cause  why  a  mandamiM 
should  not  issue  directed  to  him  command- 
ing him  to  enter  or  cause  to  be  entered 
continuances  from  session  to  session  to  the 
next  general  quarter  sessions  of  the  peace 
to  be  holden  in  and  for  the  said  city  of 
Bradford  upon  five  several  appeals  of  the 
mayor,  aldermen  and  citizens  of  the  city  of 
Bradford,  against  the  dismissal  on  April 
22nd,   1907,  of   ^vq   several    informations 

f>referred  by  them  against  Woolcombers 
Limited),  for  on  certain  days  unlawfully 
suffering  refuse  to  flow  or  pass  into  a  sewer 
of  the  said  Bradford  Corporation  contrary 
to  the  provisions  of  the  Brad  ford  Tram  ways 
and  Improvement  Act,  1897,  and  at  such 
next  general  quarter  sessions  to  proceed  to 
hear  and  determine  the  merits  of  the  said 
appeal.  The  rule  was  obtained  at  the  in- 
stance of  the  mayor,  aldermen  and  citizens 
of  the  city  of  Bradford. 

The  following  facts  appeared  from  the 
affidavits : 

On  January  8th,  1907,  the  Bradford  Citv 
Council  by  resolution  decided  that  all 
necessary  steps  be  taken  against  Wool- 
combers  (Limited),  a  company  registered 
with  limited  liability  under  the  Companies 
Acts.  1862  to  1900,  of  45,  Wells  Street, 
Braaford,  for  offences  committed  contrary 
to  the  provisions  of  s.  45  of  the  Bradford 
Tramways  and  Improvement  Act,  1897. 

In  pursuance  ot  such  resolution  Joseph 
Garfield^  sewage  works  engineer  for  the  said 
city,  actmg  in  his  capacity  as  officer  or  ser- 
vant to  the  corporation,  did,  on  March  15th, 
1907,  lay  information  that  the  said  Wool- 
combers  (Limited),  on  January  4th,  Janu- 
ary 3l8t,  February  Ist,  March  11th,  and 
March  12th,  1907,  at  Bradford,  did  unlaw- 
fully suffer  refuse  from  a  work  that  would 
interfere  with  the  treatment  of  the  sewage 
of  the  city,  to  wit,  liquid  refuse  dischar^ 
from  their  Phoenix  works,  situate  at  Smith 
Street,  in  the  said  city,  to  flow  or  pass  into 
a  sewer  of  the  Bradford  Corporation,  con- 
trary to  the  provisions  of  the  said  Act. 

On  April  8th,  1907,  the  said  Woolcombers 
(Limitea),  app^red  to  the  summons  issued 
in  respect  of  each  of  the  said  offences  at  the 
Bradford  City  Court,  before  the  stipendiary 
magistrate  for  the  city  and  a  justice  acting 
for  the  city.  After  hearing  evidence  for  the 
corporation  and  the  solicitor  appearing  for 


Digitized  by 


11 

Google 


THE   JUSTICE   OP   THE   PEACE. 


Rex  V,  Wright;  Ex  parte  Bradford 
Corporation. 

the  corporation  and  counsel  appearing  for 
Woolcombers  (Limited),  the  nearing  was 
adjourned  until  April  22nd,  1907,  on  which 
date  the  informations  were  dismissed. 

On  April  27th,  1907,  the  corporation  gave 
notice  of  appeal  to  quarter  sessions,  and  on 
July  5th  and  6th,  1907,  appeared  at  the 
next  general  quarter  sessions  held  before 
the  recorder  and  claimed  to  be  heard  in  the 
appeals. 

The  appeals  were  made  and  brought 
according  to  the  provisions  of  the  Summary 
Jurisdiction  Acts. 

Shortly  after  the  opening  of  the  appel- 
lants' case  the  respondents'  counsel  objected 
to  the  hearing  of  the  appeals  ui>on  the 
ground  that  they  were  appeals  a^inst  the 
dismissal  of  informations,  and  that,  inasmuch 
as  the  corporation  were,  in  consequence  of 
such  dismissal,  not  persons  deeming  them- 
selves aggrieved,  s.  66  of  the  Bradford 
Tramways  and  Improvement  Act,  1897,  did 
not  confer  upon  them  any  right  of  appeal 
from  the  said  orders  of  dismissal,  and  that 
in  consequence  the  recorder  had  no  jurisdic- 
tion to  hear  the  appeals. 

Thereupon  the  recorder  refused  to  hear 
and  determine  the  appeals  upon  the  grounds 
submitted  by  the  respondents'  counsel. 

The  Bradford  Tramways  and  Improve- 
ment Act,  1897.  8.  66,  provides:  "Any 
person  deeming  himself  aggrieved  by  any 
order  judgment  determination  or  require- 
ment or  the  withholding  or  revocation  of 
any  certificate  licence  consent  or  approval 
of  or  by  the  corporation  or  of  or  by  any 
officer  or  valuer  of  the  corporation  or  by 
any  conviction  or  order  made  by  a  court  of 
summary  jurisdiction  under  any  provision 
of  thi.s  Act  may  appeal  to  the  next 
practicable  court  of  quarter  sessions  under 
and  according  to  the  provisions  of  the 
Summary  Jurisdiction  Acts  and  in  re^rd  to 
any  such  order  the  corporation  may  m  like 
manner  appeal." 

Macmorran,  K.C.,  and  A,  W.  Bairstow^ 
showed  cause. — The  recorder  was  right  in 
holding  that  an  informant  has  no  right  of 
appeal  against  an  acquittal.  Garfield  had 
no  right  of  appeal  (R.  v.  London  County  J  J, 
{1890),  56  J.  F.  56 ;  25  Q.  B.  D.  357  ;  Foss  v. 
Best  (1906),  70  J.  P.  38.3  ;  [1906]  2  K.  B. 
105 ;  Pavne  v.  Uxhridge  J  J.  (1881),  45  J.  P. 
327).  The  corporation  have  power  to  take 
up  an  appeal,  but  cannot  be  in  a  better 
position  tnan  Garfield.  The  dismissal  of 
the  summons  is  not  an  order  in  the  proper 
sense  of  the  term. 
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CrippSi  K.C.,  and  C.  C.  Hutchinson,  in 
support.— The  corporation  have  an  express 
right  of  appeal  given  to  them  by  the  words 
of  s.  66,  even  if  they  are  not  aggrieved. 
But  they  are  aggrieved.  The  words 
"in  like  manner"  merely  refer  to  the 
machinery  for  api)ealing.  The  special 
words  of  the  section  assume  that  the 
corporation  are  aggrieved  in  the  sense  of 
being  interested  and  give  them  a  right  of 
appeal.  [They  cited  Mex  v.  Local  Govern- 
ment Board  (1907%  71  J.  P.  297.] 

Channeli^  J.— This  rule  must  be  dis- 
charged. I  ao  not  say  it  is  free  from  doubt 
as  to  what  the  last  words  in  the  section  may 
mean,  but  we  have  to  construe  it  in  the 
light  of  the  general  law,  especially  recogni- 
sing the  decision  in  E,  v.  London  County  J  J,^ 
supra,  I  almost  think  it  is  enough  to  say 
that  the  judgment  of  the  recorder  was  riffht, 
because  these  last  words,  "  and  in  re^rd  to 
any  such  order  the  corporation  mav  m  like 
manner  appeal  "  (it  is  not  "appeal  in  like 
manner"),  certainly  do  incorporate  the 
earlier  words  about  an^  person  feeling 
himself  aggrieved.  "  In  like  manner  "  does 
bring  in  the  machinery  of  the  Summary 
Jurisdiction  Acts  as  to  notice  of  aopeal  and 
recognizances,  and  so  on,  but  I  tnink  that 
there  also  i»  brought  in  the  words  "  deeming 
himself  aggrieved,"  and  that  the  corpora- 
tion can  appeal  when  an  individual  can 
appeal,  but  not  when  an  individual  cannot 
appeal,  and  therefore  the  words  "  deeming 
himself  aggrieved"  are  applicable  to  the 
corporation  as  well  as  to  any  person.  If 
they  are,  then  B,  v.  London  County  J  J,, 
supra,  is  distinctly  in  point,  and  tnat  is 
really  sufficient  to  meet  the  case.  I  do  not 
base  my  judgment  very  much  on  any  dis- 
tinction between  conviction  or  order.  I  do 
not  think  it  is  necessary  to  do  so.  For  a 
long  time  I  failed  to  see  anvthing  which 
could  be  said  to  account  for  these  words  in 
the  section  in  a  way  to  support  the  case  of 
the  corporation.  But  I  now  see  that  the  argu- 
ment is  that  the  legislature  intended  that, 
as  the  orders  made  under  the  Act,  which  is 
a  corporation  Act,  would  affect  the  interests 
of  the  corporation,  the  corporation  should 
have  a  power  to  appeal  in  ail  such  cases.  I 
do  not  say  that  the  words  may  not  possibly 
bear  that  interpretation,  still  less  do  I  say 
that  that  majr  not  have  been  the  idea  of  the 
corporation  m  gjetting  these  words  put  into 
the  Act.  But  it  seems  to  me  that  that 
construction  alters  in  a  remarkable  way  the 
ffeneral  law,  which  is  that  there  is  no  appeal 
from  an  acquittal,  and  it  requires  very  dis 
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tinct  words  to  give  so  unusual  an  appeal  as 
that,  and  it  is  not  sufficiently  clearly  and 
distinctly  expressed  to  justify  us  in  holding 
that  an  app^  of  so  exceptional  a  character 
is  given  in  this  case. 

Bray  J.— I  am  of  the  same  opinion  on 
the  same  grounds. 


Sutton,  J.— I  agree. 


BiUe  dUckarged. 


Solicitors  against  the  rule :  Sheard  and 
Breach,  for  Harold  Marshall,  Halifax. 

Solicitors  in  support:  Cann  k  Son,  for 
Frederick  Stevens,  Bradford. 
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KING'S  BENCH  DIVISION. 


December  12,  1907. 

(Before  Channell,  Bray  and  Sutton,  J  J.) 

Story  v.  Nottinghamshire  Standing 
Joint  Committee. 

Police— Pension— Rank  of  "  walking  inspec- 
tor." 

Tfie  appellant  toas  a  police  constable  ivlio 
UHM  appointed  an  inspector  for  tlie 
purpose  of  carrying  out  the  Weights  and 
Measures^  the  Sale  of  Food  and  DrugSy 
and  the  Explosives  Acts.  The  chief 
constable  of  the  county  issued  an  order 
to  the  police  force  that  the  app^ellant 
was  to  be  saluted  and  treated  with  the 
same  respect  as  a  superintendent.  The 
appellant  used  to  perform  certain  police 
duties  independently  of  his  duties  as 
inspector  under  the  above  Acts^  anduHis 
accustomed  to  visit  the  houses  occupied 
by  insjjectorSy  sergeants,  and  constables^ 
and  examine  and  sian  their  booksy  and 
he  UHU  provided  vnth  an  allowance  for 
a  lujrse  and  tvith  a  cart  or  Uup  tvhich 
he  used  for  the  conveyance  qf  standard 
weights  and  measures  and  occasionally 
for  other  purposes. 

Held,  that  for  the  purposes  of  a  resolution 
of  the  standing  joint  committee  of  tlie 
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county  fixing  the  scale  of  police  pensions, 
it  had  not  been  shoum  that  the  appel- 
Ian  t  toas  a  constable  having  a  rank  ahove 
that  of  "  walking  inspector." 

Case  stated  pursuant  to  12  <b  13  Vict, 
c.  45,  s.  11,  and  to  an  order  maile  by  the 
Honourable  Mr.  Justice  Walton  on  the 
10th  day  of  May,  1907,  by  the  parties  to  an 
appeal  to  the  general  quarter  sessions  of  the 
peace  for  the  county  of  Nottingham,  the 
said  appeal  having  been  duly  entered  at  the 
sessions  holden  in  and  for  the  said  county 
at  Nottin^jham  on  the  2nd  day  of  July,  1906. 
and  respited  pending  the  hearing  and 
determination  hereof. 

1.  This  case  is  stated  in  the  matter  of  the 
api)eal  by  Colonel  William  Frederick  Story 
against  the  refusal  of  the  Nottinghamshire 
Standing  Joint  Committee  being  the  police 
authority  for  the  said  county  to  jpprant  him  a 
pension  under  the  provisions  of  the  Police 
Act,  1890. 

2.  The  question  for  the  consideration  of 
the  court  is  whether,under  the  circumstances 
herein  stated,  Colonel  William  Frederick 
Story,  hereinafter  called  "  the  appellant,\is 
or  is  not  entitled  to  receive  a  pension  upon 
his  retirement  from  the  police  force  of  the 
countv  of  Nottingham. 

3.  At  the  general  quarter  sessions  of  the 
peace  for  the  said  county  holden  by  adjourn- 
ment at  Newark-on-Trent  on  the  11th  day 
of  January,  1878,  the  following  report  from 
a  committee  which  had  theretofore  been 
appointed  to  consider  whether  any  and 
wnat  better  arrangements  should  be  made 
for  the  inspection  of  weights  and  measures 
and  for  putting  in  force  the  provisions  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  and 
the  Explosives  Act,  1875.  in  the  said  county 
was  read  and  ordered  to  be  received  : 

'*  Your  committee  have  considered  care- 
fully the  question  of  the  inspection  of 
weights  and  measures  and  the  carrying  out 
of  the  Sale  of  Food  and  Drugs  Act,  1875, 
and  the  Explosives  Act,  1875. 

'*  Although  they  are  of  opinion  that  the 
county  police  force  is  the  proper  a^ncy  for 
efficiently  working  out  the  provisions  of 
these  Acts,  they  do  not  think  that  hitherto 
the  working  has  been  altogether  satisfactory, 
mainly  in  consequence  of  the  superipten- 
dents  of  police  really  not  having  sufficient 
time  at  their  disposal  to  give  the  subjects 
the  attention  they  require. 

"Your  committee  would  sugg[e8t  to  the 
court  the  expediency  of  appointing  two 
additional  superintendents  of  police,   one 
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for  the  north  and  the  other  for  the  south  of 
the  county,  whose  entire  time  should  be 
devoted  under  the  direction  of  the  justices 
and  the  chief  constable  to  the  efficient 
carrying  out  of  the  provisions  of  the  Acts." 
And  it  was  thereupon  ordered:  "  That  two 
additional  inspectors  of  police  be  appointed 
at  a  salary  for  the  first  year  of  £120  each, 
with  an  allowance  to  each  of  them  of  a 
horse,  and  that  the  whole  of  their  time  be 
devoted  under  the  direction  of  the  justices 
and  the  chief  constable  to  the  efficient 
carrying  out  of  the  inspection  of  weights 
and  measures,  and  of  the  provisions  of  the 
said  Acts. 

4.  At  the  general  quarter  sessions  of  the 
peace  for  the  said  county  holden  by  ad- 
journment at  the  Shire  Hall  in  Nottingham 
on  the  lOth  of  April,  1878,  the  appellant 
and  Arthur  Joseph  Lane  were  appointed 
inspectors  of  weights  and  measures  in  the 
said  county,  that  is  to  say,  the  appellant 
was  appointed  for  the  Nottingham,  Bingham 
and  Mansfield  districts  Nos.  1,  2,  and  3,  and 
Arthur  Joseph  Lane  for  the  Newark  and 
Southwell.  Retford  and  Worksop  districts 
Nos.  4  ana  5. 

5.  On  the  10th  day  of  April,  1878,  the 
chief  constable  appointed  the  appellant  a 
police  constable  by  writing  under  nis  hand 
as  under : 

"In  pursuance  and  by  authority  of  the 
Act  of  Parliament  passed  for  the  establish- 
ment of  county  constables  by  the  authority 
of  justices  of  the  peace,  I,  Henry  Holden, 
chief  constable  of  the  county  of  Nottingham, 
do  hereby  appoint  William  Frederick  Story 
to  be  one  of  the  police  constables  of  the 
siiid  county,  subject  to  the  approval  of  two 
of  the  justices  of  the  said  county  in  petty 
sessions  assembled. 

"  Given  under  my  hand  this  10th  day  of 
April,  1878. 

"  (Signed)       Henry  Holden, 

"Chief   constable,  Nottinghamshire 

Constabulary." 

On  the  same  day  two  justices  in  petty 
sessions  assembled  approved  the  appoint- 
ment of  the  appellant  by  an  instrument 
under  their  hands  as  under  : 

"  We,  the  undersigned  justices  of  the  peace 
for  the  county  of  Nottingham,  assembled  at 
Nottingham  m  the  said  county,  on  the  10th 
of  April,  1878,  do  hereby  certify  our 
approval  of  the  appointment  of  William 
Frederick  Story  to  be  one  of  the  police  con- 
stables of  the  said  county,  and  that  the  said 
WiUiam  Frederick  Story  personally  ap- 
peared and  was  duly  sworn  as  constable 
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before  us  pursuant  to  the  statute  in  that 
case  made  and  provided. 

"(Signed)       John  L.  Franckltn. 
Henry  V.  Story.'* 

6.  On  the  20th  of  April,  1878,  the  chief 
constable  of  the  said  county  issued  the 
following  general  order  to  the  police  force : 

"Captain  William  Frederick  Story  and 
Arthur  Joseph  Lane,  E.sq.,  have  been  ap- 
pointed inspectors  for  the  purpose  of  carrying 
out  the  Acts  of  Parliament  connected  witn 
the  inspection  of  weights  and  measures, 
adulteration  of  food,  and  explosive  sub- 
stances. They  will  be  saluted  and  treated 
with  the  same  respect  as  superintendents, 
who  will  render  them  every  assistance  in 
their  power.  These  inspectors  will  rejwrt 
direct  to  the  chief  constable  and  are  respon- 
sible only  to  him ;  they  must,  however, 
clearly  understand  that,  being  members  of 
the  constabulary  force,  it  is  their  duty  to 
report  immediately  any  irregularity  or  mis- 
conduct which  they  may  observe  or  which 
may  come  to  their  knowledge.  All  general 
orders  issued  will  be  shown  at  my  office  to 
Captain  Story  ;  by  Mr.  Sanford  to  Mr. 
Lane." 

7.  The  general  order  stated  in  the  last 
preceding  paragraph  was  observed  through- 
out the  appellant's  service  in  the  force.  He 
entered  upon  his  duties  in  the  month  of 
April,  1878,  and  continued  in  the  force  until 
his  retirement  as  hereinafter  stated. 

8.  The  classification  and  rates  of  pay  of 
the  officers  of  the  county  police  force, 
superior  in  rank  to  sergeants,  and  exclusive 
of  the  chief  clerk,  for  the  year  ending  29th 
September,  1877,  being  the  year  immedi- 
ately preceding  the  appointment  of  the 
appellant,  were  thus  given  in  the  report  of 
tne  Inspector  of  Constabulary  made  to  the 
Secretary  of  State  pursuant  to  the  require- 
ments of  19  &  20  Vict.  c.  69,  8.  15. 


Number. 

Pay. 

£    «. 

d. 

Chief  constable 

500    0 

0 

Deputy  chief  constable  - 

222    0 

0 

1st  class  superintendent  - 

191  12 

0 

2nd  class  superintendent- 

164    5 

0 

3rd  class  superintendent- 

136  17 

0 

4th  class  superintendents- 

109  10 

0 

Detective  officer 

127  15 

0 

1  st  class  inspector   - 

109  10 

0 

2nd  class  inspector  - 

100    7 

0 

3rd  class  inspectors  - 

3    - 

88     4 

0 

9.  For  the  year  ending  the  29th  Septem- 
ber, 1878,  the  classification  and  rates  of  pay 
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of  the  said  officers  were  given  in  the  report  of 
the  Inspector  of  Constabulary,  as  follows : 


Number. 


Pay. 

£     8.  d, 

222  10  0 

191  12  0 

173    7  0 

136  17  0 

109  10  0 


Chief  constable,  as  before. 
Deputy  chief  constable  - 

1st  class  superintendent  -  ] 

2nd  class  superintendent-  1 

3rd  class  superintendent  -  1 

4th  class  superintendents-  S 
Inspectors  of  weights  and 

measures      -        -        -  2    -    120    0    0 

2nd  class  inspectors-        -  5    -      94    5    0 

10.  The  report  of  the  Inspector  of  Con- 
stabulary for  the  vear  ending  29th  Septem- 
ber 1879,  altered  the  classification  as  oelow 
stated: 

Chief  constable,  as  before. 
Deputy  chief  constable,  ditto. 
Superintendents  (in  four  classes),  ditto. 

Number.  Pay. 

8  Inspectors,  viz.—  £     s,   d. 
Inspectors  of  weights  and 

measures    -        -        -    2    -  120    0    0 

Ist  class  inspector         -    1     -  100    7    0 

2nd  cla.ss  inspectors       -    5    -  94    5    0 

11.  In  the  report  of  the  Inspector  of 
Constabulary  for  the  year  ending  29th 
September,  1880,  the  appellant  and  his 
colleague  were  classed  as  "First  class 
inspectors." 

Number.        Pay. 

8  Inspectors—  £     s.  d. 

1st  class  -        -        -    2    -     120    0    0 

2nd  class        -        -        -    1     -     100    7    0 

3rd  class        -        -        -    5    -      94    5    0 

12.  On  the  1st  of  January,  1884,  the  pay 
of  the  appellant,  and  also  of  his  colleague, 
was  increased  to  £150  a  year. 

13.  In  the  report  of  the  Inspector  of  Con- 
stabulary for  the  years  ending  29th  Septem- 
ber, 1887,  and  29th  September,  1888,  the 
following  classification  of  inspectors  was 
made: 

8  Inspectors. 


Ist  Class. 


2 
£150 


£100  7^.  Orf. 


2nd  Class. 


£94  58.  Od. 


The  two  Ist  class  inspectors  at  £150,  were 
the  appellant  and  his  colleague. 
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But  in  the  report  for  the  year  ending  29th 
September,  1889^  the  appellant  and  his 
colleague  are  again  classined  by  themselves, 
as  under : 

8  Inspectors. 
1st  class.  2nd  class.  3rd  class. 

2  2  4 

£150  £100  7».  Od.      £94  5«.  Od. 


14.  In  every  year  up  to  and  inclusive  of 
the  year  ending  29th  September,  1890,  in 
the  annual  reports  of  the  Inspectors  of 
Constabulary,  the  appellant  and  his  col- 
league were  always  classified  separately 
from  other  inspectors,  save  and  except  in 
the  years  ending  29th  September,  1887,  and 
29th  September  1888,  when  the  classifica- 
tion was  as  stated  in  paragraph  13  hereof. 

The  reports  of  the  Inspectors  of  Con- 
stabulary for  the  several  years  1877  to  1890 
inclusive  correctly  classified  the  superior 
officers  of  the  county  police  force,  during 
each  and  every  of  those  years,  so  far  as  was 
necessary  for  the  purpose  of  the  statute 
19  &  20  Vict.  c.  69,  pursuant  to  s.  15 
thereof. 

15.  The  appellant,  previous  to  29th  Sep- 
tember, 1902,  whilst  carrying  out  his  duties 
as  inspector  of  weights  and  measures  used 
to  perform  certain  police  duties  which  were 
independent  of,  ana  had  no  relation  to,  his 
duties  as  inspector  of  weights  and  measures 
and  of  food  and  drugs  and  of  explosives. 
He  was  accustomed  to  visit  the  police 
stations  and  houses  occupied  by  inspectors, 
sergeants,  and  constables  of  three  petty 
sessional  divisions  comprised  in  his  district 
as  inspector  of  weights  and  measures,  and 
examine  and  .sign  their  books. 

16.  From  the  time  of  the  appellant's 
appointment  until  his  retirement,  a  sum  of 
£65  a  year  and  other  allowances  were  paid 
to  the  appellant  to  enable  him  to  provide 
and  keep  a  horse,  and  he  was  provided  with 
a  cart  or  trap  for  his  use  in  the  performance 
of  his  duties  as  inspector  of  weights  and 
measures.  Somewhat  similar  allowances 
were  made  to  each  superintendent  of  police 
for  the  keep  of  a  horse.  The  said  annual 
sum  and  allowances  were  charged  to,  and 
paid  out  of,  the  police  fund,  as  was  also  the 
appellant's  pay  as  inspector  of  weights  and 
measures,  so  long  as  that  fund  continued  to 
exist,  which  was  down  to  the  coming  into 
operation  of  the  Local  Government  Act, 
1888.  Upon  this  Act  coming  into  opera- 
tion the  police  fund  as  a  separate  fund 
ceased  to  exist  It  became  merged  in  and 
superseded  by  the  county  fund  established 
by  that  Act,  and  thereafter  the  said  annual 
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sum  and  allowances  were  paid  out  of  the 
county  fund. 

17.  The  appellant's  horse  and  the  cart  or 
trap  provided  for  the  use  of  the  appellant 
were  used  by  him  for  the  conve^rance  from 
place  to  place  of  standard  weights  and 
measures  whenever  he  had  occasion  to  con- 
vey same  from  place  to  place  in  his  district. 
The  user  of  the  said  horse  and  trap  or  cart 
was  not  rigidlv  confined  to  the  carrying 
about  of  standard  weights  and  measures, 
but  the  appellant  was  entitled  to  use  the 
same  as  occasion  required  for  other  pur- 
poses, and  occasionally  did  so. 

18.  On  the  13th  day  of  December,  1890, 
at  a  meeting  of  tne  Nottinghamshire 
Standing  Joint  Committee,  the  following 
report  of  the  police  superannuation  sub- 
committee was  read : 

^'  The  sub-committee  have  also  considered 
the  desirability  of  fixing  a  limit  of  age 
below  which  a  constable  shall  not  be  en- 
titled to  retire  on  a  pension  without  a 
medical  certificate. 

"They  are  of  opinion  that  it  is  advisable 
to  fix  such  limit  and  recommend  that  it  be 
as  follows,  viz. : 

"  For  constables  up  to  the  rank  of  walk- 
ing inspector,  52  years  of  age. 

"  For  constables  above  that  rank,  56  years 
of  age." 

And  it  was  resolved  : 

"That  the  report  of  the  sub-committee 
be  adopted." 

Written  notice  of  the  adoption  of  the 
pension  scale  was  duly  given  to  every  con- 
stable in  the  police  force,  including  the 
afipellant,  pursuant  to  ana  in  conformity, 
with  s.  30  (5)  of  the  Police  Act,  1890.  The 
appellant  did  not  decline,  in  writing,  to 
accept  the  provisions  of  the  Act  pursuant 
to  s.  30  (6)  of  the  said  Act. 

19.  On  the  Local  Government  Act,  1888, 
coming  into  operation,  the  duties  of  admini- 
stering the  Acts  relative  to  weights  and 
measures,  adulteration  of  food  and  explo- 
sives were  transferred  to  the  county  council 
of  Nottingham,  and  thereupon  a  question 
was  raised  as  to  the  appellant's  position. 
The  question  of  the  appellant's  status  was 
referred  by  mutual  agreement  to  the  Home 
Office  for  decision,  and  on  the  13th  day  of 
September.  1895,  the  Home  Secretary  wrote 
to  the  clerk  to  the  Nottinghamshire  Stand- 
ing Joint  Committee  a  letter,  of  which  the 
material  parts  were  as  follows :  "  There  is 
nothing  in  the  Local  Government  Act,  1888, 
to  afTect  Colonel  Story's  right  to  a  police 
pension.  The  effect  of  the  Act  was  to  make 
nim  a  servant  of  the  county  council  only  in 
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his  capacity  of  inspector  of  weights  and 
measures,  and  did  not  affect  his  position  as 
a  police  constable.  The  Secretary  of  State 
is  therefore  of  opinion  that  he  should  be 
regarded  as  a  constable  lent  by  the  police 
authority  to  the  county  council  as  the 
authority  under  the  Weights  and  Measures 
Acts,  and  that  a  payment  should  be  made  to 
the  police  fund  for  nis  services  which  should 
not  only  cover  the  cost  of  his  pay,  clothing 
and  incidental  exi)enses,  but  should  also  (in 
accordance  with  s.  16  (1)  (e)  of  the  Police 
Act,  1890)  include  a  fair  contribution  to- 
wards the  prospective  charge  for  his  super- 
annuation. The  payments  thus  made  for 
his  services  should  be  charged  to  the  county 
account  out  of  which  the  expenses  of  the 
execution  of  the  Weights  and  Measures  Acts 
are  payable." 

Tnis  arrangement  was  carried  out  and 
acted  upon.  It  has  been  agreed  by  both 
parties  to  this  special  case  that  the  fore- 
going decision  of  the  Home  Secretary  shall 
be  treated  as  defining  the  status  and  rights 
of  the  appellant  for  the  purposes  of  this 
special  case  and  of  the  appeal. 

20.  On  the  31st  day  of  January,  1905,  the 
appellant  retired  from  his  office  of  inspector 
of  weights  and  measures  without  any 
medical  certificate  of  incapacity,  he  being 
at  the  date  of  such  retirement  53  years  of 
age,  and  having  at  that  date  completed 
upwards  of  27  years'  continuous  and  ap- 
proved service  in  the  said  force. 

21.  The  appellant  applied  to  the  police 
authority  for  the  said  county  to  grant  him 
a  police  pension,  upon  the  ground  that  his 
rank  wtts  not  above  that  of  a  "walking 
inspector"  and  that  he  was  therefore  en- 
titled to  retire  without  a  medical  certificate 
at  52  years  of  age.  The  police  authority 
refused  to  grant  the  appellant  a  pension, 
upon  the  ground  that  nis  rank  was  above 
that  of  a  walking  inspector,  and  that  he  was 
not  entitled  to  retire  without  a  medical 
certificate  before  the  age  of  56  years. 

22.  It  was  agreed  that  if  the  appellant  is 
entitled  to  a  police  pension,  the  amount  to 
which  he  is  entitled  is  a  pension  at  the  rate 
of  £100  per  annum,  computed  from  the 
date  of  retirement. 

23.  If  the  court  should  be  of  opinion 
uxx>n  the  foregoing  statement  of  facts  that 
the  appellant  is  entitled    to   receive   the 

Solice  pension  which  he  claims,  then  the 
ecision  of  the  court  is  to  be  given  upon 
this  special  case  in  favour  of  the  appellant, 
but  if  the  court  should  be  of  the  contrary 
opinion,  then  the  decision  of  the  court  is  to 
be  given  upon  this  special  case  in  favour  of 
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the  respondents.  The  parties  desire  the 
conrt  to  order  that  the  costs  of  the  appeal 
to  quarter  sessions,  and  the  costs  of  pre- 
paring and  stating  and  entering  this  case 
lor  argument,  and  the  costs  of  entering 
judgment  at  tiie  quarter  sessions,  according 
to  the  opinion  of  the  court  upon  this  case, 
shall  follow  the  event ;  and  so  far  as  it  is 
competent  to  the  parties  in  law  to  do  so, 
they  agree  that  the  said  costs  shall  be  so 
dealt  with.  The  costs  of  all  proceedings  in 
the  High  Court  of  Justice  upon  this  case 
subsequent  to  the  entry  of  the  case  for 
argument  are  to  be  in  the  discretion  of  the 
King's  Bench  Division.  The  parties  hereto 
agree  that  judgment  in  conformity  with  the 
decision  of  the  court  upon  this  special  case, 
and  for  such  costs  as  this  court  shall 
adjudge,  shall  be  entered  on  motion  by 
either  party  at  the  sessions  next,  or  next 
but  one,  after  such  decision  shall  have  been 
given. 

(Signed)       Wm.  Hugh  Stevenson. 
J.  B.  Matthews. 

The  following  statement  of  facts  was  by 
agreement  of  the  parties  appended  to  the 
special  case : 

**  In  fact  all  accounts  whether  relating  to 
police  or  county  council  are  now  paid  out 
of  the  same  fund,  namely,  the  countv  fund. 
The  difference  in  procedure  in  regard  to  the 
I>ayment  of  police  and  the  payment  of 
Colonel  Story,  is  as  follows :  The  standing 
joint  committee,  which  is  a  body  without 
funds,  requisition  the  county  council  quar- 
terly for  a  lump  sum  wherewith  to  pay  the 
weekly  wages  of  the  police.  This  sum  is 
handed  to  the  chief  constable  who  makes 
the  payment  in  cash.  Since  the  county 
council  came  into  existence  Colonel  Story 
has  not  been  included  in  the  requisition  in 
question.  The  procedure  in  regard  to  the 
payment  to  Colonel  Story  has  been  as 
follows:  His  salary  at  the  time  of  his 
resignation  was  altogether  £300  a  year, 
£1!jO  of  which  was  qua  police  and  the 
other  £150  qua  county  council  services. 
The  whole  of  the  quarterly  salary  of  £75 
was  recommended  to  the  county  council  for 
payment  by  the  weights  and  measures  com- 
mittee and  the  £75  was  paid  in  two  cheques, 
one  of  £37  10«.  to  Colonel  Story  direct  and 
one  of  £37  10«.  to  the  chief  constable.  As 
regards  this  second  cheque,  the  chief  con- 
stable cashed  it,  deducted  the  contributions 
from  Colonel  Story  to  the  police  pension 
fund}  paid  these  contributions  to  the  police 
pension  fund,  and  paid  the  remainder  of 
the  £37  10«.  to  Colonel  Story." 


73  J.  P.  81. 

Leslie  Scott  (Aiacmorran^  K.C.  with  him) 
for  the  appellant. — The  appellant  was  not 
of  a  rank  above  that  of  walking  inspector. 
The  reports  referred  to  in  paragraphs  8  to 
14  do  not  ipso  facto  give  a  man  any  par- 
ticular rank  if  that  rank  has  not  been 
created  de  facto.  It  is  doubtful  if  the 
Police  Acts  contemplated  any  such  classifi- 
cation of  ranks  as  is  referred  to  in  the  reso- 
lution in  paragraph  18.  If  by  the  word 
"walking"  it  was  intended  to  distinguish 
these  inspectors  from  those  with  horses  and 
carts,  the  resolution  was  ultra  vires.  Duties 
other  than  police  duties  cannot  be  taken 
into  account  in  fixing  the  scale.  If,  qua 
walking  insnectors,  the  men  were  not 
acting  in  tneir  capacity  as  policemen, 
this  resolution  cannot  affect  them.  Qua 
inspector  of  weights  and  measures  and  so 
on,  the  appellant  had  no  particular  rank 
(R,  V.  Kesteven  JJ,  (1889),  53  J.  P.  661). 
There  is  no  indication  of  the  appellant  ever 
having  been  given  any  special  rank  in  the 
police  force.  His  apjpomtment  as  a  con- 
stable was  really  ancillary  to  his  appoint- 
ment for  other  purposes.  He  was  ae  facto 
not  a  superintendent,  though  he  was  to  be 
saluted  as  such.  He  nad  no  particular  rank 
as  police  inspector. 

J,  B,  Matthews  (Avory,  K.C.,  with  him), 
for  the  respondents.— Paragraph  16  shows 
that  the  appellant  performed  tne  duties  of 
a  police  inspector.  The  signing  of  the 
books  shows  that  he  was  of  a  rank  superior 
to  that  of  those  whose  books  he  signed. 
"  Visiting "  implies  that  he  had  a  rank 
superior  to  that  of  those  whom  he  visited. 
In  substance  he  was  an  inspector  of  higher 
rank  than  that  of  an  ordinary  inspector. 

Channell,  J. — We  have  come  to  the 
conclusion  that  the  appellant  is  entitled  to 
the  pension  which  he  claims.  What  has  to 
be  considered  is  on  the  assumption  that  the 
scale  referred  to  in  i)aragraph  18  is  not 
tUtra  vires,  and  there  is  only  a  slight  sug- 
gestion that  it  is  if  it  was  meant  specially 
to  exclude  an  individual;  but  I  do  not 
think  there  is  any  reason  to  believe  that 
that  is  so.  On  the  assumption  that  this 
scale  is  a  scale  dul^r  made  or  duly  pre- 
scribed under  the  Police  Act,  1890,  the  only 
question  we  have  to  consider  is  whether 
it  is  made  out  that  the  appellant  is  a  con- 
stable above  the  rank  of  walking  inspector. 
If  he  is  of  the  rank  of  walking  inspector  or 
below  it  or  if  there  is  no  prescnbed  &^ 
applicable  to  his  particular  case,  then  he  is 
entitled  to  the  pension.  He  is  only  dis- 
entitled if  he  is  a  constable  above  the  rank 
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of  walking  inspector.  There  are  various 
documents  set  out  in  the  case,  and  the 
upshot  of  the  matter  seems  to  oe  that  he 
was  an  inspector.  That  is  the  rank  he  held 
in  the  force.  In  view  of  his  special  duties 
there  was  an  order  that  he  was  to  be  saluted 
as  if  he  was  a  superintendent,  but  that 
same  order  calls  hmi  an  insiMsctor,  and 
wherever  any  description  is  applied  to  him 
in  the  returns  (that  is,  where  nis  salarv  is 
specifically  mentioned)  it  is  the  word  *^in- 
spector''  that  is  used  and  no  other  word. 
That  is  his  rank,  so  far  as  he  has  got  a  rank 
assigned  to  him  in  the  police  force.  Now 
the  question  arises  whether  that  rank  of 
inspector  is  above  the  rank  of  walking  in- 
spector. **  Walking  inspector "  is  a  term 
which  does  not  occur  in  the  Acts  of  Parlia- 
ment, and  it  is  a  term  of  which  there  is  no 
exact  definition.  I  am  willing  to  assume 
that  it  was  used  in  the  sense  of  an  inspector 
who  has  not  got  a  horse  allowance.  That 
seems  to  be  a  reasonable  way  in  which  it 
may  have  been  intended  to  be  used,  and  it 
is  a  possible  solution  of  the  difficulty  as  to 
what  a  walkinff  inspector  is.  Now  is  there 
anything  to  show  that  the  rank  of  the 
appellant  was  above  that  of  these  other 
men  who  are  called  walking  inspectors  ? 
His  duties  were  wholly  different.  His  real 
duties  were  under  the  Weights  and  Measures 
Acts  and  other  Acts,  and  were  such  that  no 
other  man  in  the  force  would  have  any 
authority  over  him  in  respect  of  their  per- 
formance, and  except  one  small  paragraph 
there  is  nothing  to  indicate  that  he  had  any 
authority  over  other  inspectors.  The  only 
thing  that  seems  to  indicate  that  he  may  be 
properly  put  above  the  rank  of  walking  in- 
spector is  the  statement  in  paragraph  15, 
which  says  that  he  did  perform  police 
duties  which  were  independent  of  and  had 
no  relation  to  his  duties  as  inspector  of 
weights  and  measures  and  of  food  and 
drugs  and  of  explosives,  and  he  was  accus- 
tomed to  visit  the  police  stations  and  houses 
occupied  by  inspectors,  sergeants  and  con- 
stables of  three  petty  sessional  divisions 
comprised  in  his  district  as  inspector  of 
weights  and  measures,  and  to  examine  and 
sign  their  books.  Does  that  show  that  he 
was,  by  reason  of  his  visiting  other  houses 
occupied  b^  inspectors  and  examining  and 
signing  their  books,  necessarily  above  the 
rank  of  those  inspectors  whom  he  visited, 
and  that  they  were  walking  inspectors  ?  I 
do  not  think  it  does.  Examining  and  sign- 
ing the  books  appears  to  be  done  for  some 
sort  of  verification.  I  should  think  that 
that  is  the  main  object,  and  I  am  unable  to 
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infer  that  the  appellant  was  placed  in  a 
position  above  the  rank  of  those  other  men 
whose  books  he  examined.  The  only  other 
matter  remaining  is  a  practical  question, 
and  that  is  the  fact  that  he  received  a  higher 
salary  than  the  other  inspectors.  The  reason 
he  had  that  higher  salary  was  not  because 
he  was  in  a  position  superior  to  theirs,  but 
because  he  had  wholly  different  duties  to 

Eerform,  and  the  mere  fact  therefore  that 
e  was  paid  more  than  they  were,  does  not 
indicate  that  he  had  higher  rank  than  those 
other  persons  who  are  called  in  this  par- 
ticular resolution  walking  inspectors.  The 
^(eneral  result  is  that  those  who  deny  his 
rights  to  a  pension,  which  he  has  contri- 
buted to,  have  to  show  that  he  is  above  the 
rank  of  walking  inspector,  whatever  that 
rank  may  bo,  and  it  seems  to  me  that  there 
is  nothing  to  induce  us  to  come  to  the  con- 
clusion that  it  is  made  out  that  that  is  so. 

Bray,  J.— I  am  of  the  same  opinion.  It 
is  for  the  respondents  to  show  that  the 
appellant  was  a  policeman  above  the  rank 
01  walking  inspector.  It  is  for  the  justices, 
and  after  1888,  for  the  standing  joint  com- 
mittee, to  determine  the  rank  of  the  different 
constables.  That  appears  from  s.  26  of 
the  County  Police  Act,  1840,  which  pre- 
scribes that  it  shall  be  lawful  for  the  justices 
to  direct  how  manjr  of  the  constables  shall 
be  appointed  superintendents,  and  to  direct 
the  appointment  of  inspectors  and  sergeants 
and  other  subordinate  officers,  with  such 
gradations  of  rank  and  pay  and  such  variety 
of  duties  as  shall  be  found  expedient.  The 
appellant  was  appointed  under  the  resolu- 
tion set  out  in  paragraph  3.  The  committee 
appear  to  have  recommended  two  additional 
superintendents  of  police  for  this  purpose, 
but,  at  all  events,  the  justices  determined 
that  two  additional  inspectors  of  police  be 
appointed  at  a  salary,  for  the  first  year,  of 
£120  each,  with  an  allowance  to  each  of 
them  of  a  norse,  and  that  the  whole  of  their 
time  be  devoted,  under  the  direction  of  the 
justices  and  the  chief  constable,  to  the 
efficient  carrying  out  of  the  inspection  of 
weights  and  measures  and  of  the  provisions 
of  certain  Acts.  B)[  that  order  the  justices 
seem  to  have  appointed  him  an  inspector 
and  to  have  directed  him  to  do  certain 
duties.  It  is  silent  as  to  whether  they  gave 
him  any  rank ;  but  I  think  the  inference  is 
that  he  was  to  have  the  rank  of  an  inspector 
of  police.  In  paragraph  6  is  to  be  found 
the  general  order  issued  by  the  chief  con- 
stable. That  does  not  define,  and  was  not 
intended  to  define,  the  appellant's    rank. 
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He  was  to  be  ealated  as  a  superintendent, 
bat  that  does  not  really  affect  the  question. 
He  was  appointed  inspector  without  any- 
thing more,  with  no  ranc  above  and  no  rank 
below  that  of  any  other  inspector.  Nothing 
has  been  proved  to  show  that  he  was  directed 
by  the  Justices  to  have  any  rank  superior  to 
that  of  an  inspector,  and  therefore  he  was 
not  above  the  rank  of  a  walking  inspector. 
Paragraph  15  is  such  a  small  matter  that 
we  are  not  entitled  to  infer  anything  from  it. 
If  he  had  really  always  held  a  rank  superior 
to  that  of  a  walking  inspector,  that  could 
have  been  proved ;  but,  as  a  matter  of  fact, 
the  duties  he  performed,  apart  from  his 
duties  as  inspector  of  weights  and  measures, 
and  so  on,  were  very  small,  and  I  do  not 
think  it  was  contemplated  that  he  had  any 
rank  other  than  that  of  an  inspector. 

Sutton,  J.— I  have  nothing  to  add. 

Appeal  allowed. 

Solicitors  for  the  appellant:  Hind  & 
Sons,  for  Wells  and  Hind,  Nottingham. 

Solicitor  for  the  respondents :  J.  L.  B. 
Williams,  for  H.  Hampton  Copnall,  Notting- 
ham. 
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December  17,  1907. 

(Before  Channell,  Bray  and  Sutton,  JJ.) 

Bromley  Borough  Council  v.  Cheshire. 

Public  health  —  Single  private  drain  — 
Nuisance — Notice  to  occupier  before 
entry — Repair—Liability  of  neighbour- 
ing owner— Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  41— Public 
Health  Acts  Amendment  Act,  1890 
(53  &  54  Vict  c.  59),  8.  19. 

The  drainage  of  two  adjoining  dwelling- 
hou8e8  %n  tne  district  of  the  appellants 
toas  carried  into  the  public  setter 
through  a  single  private  drain^  and  the 
occupier  of  one  oj  the  houses  complained 
to  the  appellants  that  the  drains  at  his 
house  tii^a  nuisance.  Therespondmt 
W€u  the  owner  of  the  other  adjoining 
dwelling-house^  and  notice  ufos  served 
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upon  him  requiring  him  in  conjunction 
with  the  owners  of  the  Jirst-named 
premises  to  do  the  work  of  relaying  the 
drains.  The  owners  made  default,  and 
the  appellants  did  the  work  themselves. 

Held,  that  the  fact  that  no  notice  under  s.  41 
of  the  Public  Health  Act,  1875,  before 
entry  for  purposes  of  examincUionj  had 
been  served  on  the  occupier  of  the 
premises  of  which  the  respondent  was 
the  oumer,  did  not  preclude  the  appel- 
lants from  recovering  fronh  the  respon- 
dent the  apportioned  cost  of  the  work 
of  relaying. 

Case  stated  by  the  undersigned,  five  of 
the  justices  for  Kent 

At  the  court  of  summary  jurisdiction 
sitting  at  Bromley,  in  the  county  of  Kent, 
a  complednt  was  preferred  by  the  appellants, 
the  Bromley  Borough  Council,  under  the 
Public  Health  Act,  1875,  and  the  Public 
Health  Acts  Amendment  Act,  1890,  for 
that  on  the  4th  October,  1906,  the  appel- 
lants, in  accordance  with  the  Public  Health 
Act,  1875,  and  the  Public  Health  Acts 
Amendment  Act,  1890,  executed  certain 
works,  to  wit.  remedying  a  nuisance  in 
connection  witn  a  drain  taking  the  drainage 
of  certain  premises,  No.  4,  Tweedy  Road, 
and  other  premises  in  the  said  borough^  of 
which  the  respondent,  H.  F.  Cheshire, 
of  the  Public  Analyst's  Laboratory,  St. 
Leonards,  was  then  the  owner,  and  that  the 
said  authority  had  incurred  apportioned 
expenses  to  the  amount  of  £23  9<.  2c?.  in  the 
execution  of  the  works,  and  that  the  said 
authority  within  six  months  last  past,  to 
wit,  on  the  28th  February,  1907,  duly  served 
on  the  respondent  a  notice  in  writing 
demanding  payment  of  the  said  sum,  and 
that  the  saia  sum  had  not  been  paid  to  the 
said  authority  by  the  said  owner  or  by  the 
occupier,  which  said  complaint  was  heard 
on  the  3rd  June,  1907,  when  we  dismissed 
the  complaint. 

Upon  the  hearing  of  the  complaint  the 
following  facts  were  proved : 

(1)  That  the  drainage  of  the  two  a4Joining 
dwelling-houses,  known  as  Nos.  2  and  4, 
Tweedy  Road,  Bromley,  within  the  district 
of  the  appellants,  was  carried  into  the 
public  sewer  in  Tweedy  Road  through  a 
single  private  drain. 

(2)  That  the  dwelling-house,  No.  2, 
Tweedy  Road,  was  owned  by  Mr.  J.  F. 
Garnul  and  Mrs.  M.  £.  Lansbury,  and  that 
No.  4,  Tweedy  Road,  was  owned  by  the 


C  2 


Digitized  by 


(5oogl( 


THE  JUSTICE  OF  tHB   P^AOE. 


Bbomley  Borough  Council  v.  Cheshire. 

respondent,   and   that   both  houses   were 
oocnpied. 

(3)  That  on  the  26th  May,  1906,  the 
sanitary  inspector  of  the  appellants,  upon 
the  written  request  of  Thomas  F.  Harding, 
the  occupier  of  No.  2,  Tweedy  Road, 
attended  at  No.  2,  Tweed v  Road,  and  applied 
the  smoke  test  to  the  drains  of  No.  2  and 
found  that  something  was  wrong,  and 
Suggested  to  Mr.  Harding  that  he  should 
inform  the  appellants  that  he  suspected  his 
drains  were  not  right. 

(4)  That  on  the  29th  May,  1906,  the  said 
Thos.  F.  Harding,  the  tenant  of  No.  2, 
Tweedy  Road,  sent  a  letter  to  the  appellants 
informing  them  that  the  drains  at  nis  house 
were  a  nuisance  and  asking  them  to  have 
the  necessary  steps  taken. 

(5^  That  on  the  30th  May,  1906,  Thos. 
Butler,  the  inspector  of  nuisances  to  the 
appellants,  sent  to  the  apj>ellants  a  printed 
and  written  document,  being  an  application 
for  authority  to  open  up  and  examine  a 
certain  drain  on  or  belonging  to  premises 
kno\i-n  as  No.  2,  Tweedy  Road,  on  the 
ground  that  such  drain  was  a  nuisance  or 
iigurious  to  health,  and  in  this  form  of 
application  the  printed  words  "This  is  a 
case  of  emergency,"  were  struck  out. 

(6)  That  the  appellants  on  the  5th  June, 
1906,  through  their  health  committee,  autho- 
rised the  town  clerk  to  serve  notices  upon 
the  owners  of  Nos.  2  and  4,  Tweedy  Road, 
under  s,  41  of  the  Public  Health  Act,  1875, 
and  s.  19  of  the  Public  Health  Acts  Amend- 
ment Act,  1890,  to  relay  the  said  drains. 

(7)  That  the  printed  and  written  notice 
dated  15th  June,  1906,  addressed  to  the 
i^pondent,  requiring  him  in  conjunction 
witn  the  owners  of  the  adjoining  premises 
to  take  up  and  relay  the  said  drains  within 
one  month  from  the  date  thereof,  was  duly 
served  upon  the  respondent. 

(8)  That  on  the  3rd  July,  1906,  the  health 
committee  of  the  appellants  resolved  to 
recommend  that  the  borough  engineer  be 
instructed  to  carry  out  the  work  on  the 
default,  of  the  owners,  which  resolution  was 
confirmed  by  the  appellants  in  council  on 
the.  Iptb  July,  1906. 

(9)  That  the  work  of  relaying  the  said 
drains  was  done  by  the  appellants. 

(10)  That  the  borough  engineer  subse- 
quently made  an  apportionment  of  the  costs 
of  the  work  done,  and  apportioned  the 
costs  in  respect  of  No.  4,  Tweedy  Road,  at 
£23  98,  2(2. 

(11)  that  none  of  the  work  charged  for 
was  on  or  under  the  public  highway. 
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(12)  That  on  the  28th  February,  1907,  the 
api>eUants  served  upon  the  respondent  a 
notice  in  writing  demanding  payment  of 
the  said  sum  of  £23  9«.  2(i.,  and  that  the 
said  sum  had  not  been  paid. 

(13)  The  amount  of  the  apportionment, 
the  fact  that  the  work  had  been  done,  and 
the  demand  for  the  money  made,  were  not 
contested,  and  the  fact  that  the  sanitary 
inspector  was  authorised  by  the  appellants 
to  open  up  the  drain,  was  admitted. 

On  the  part  of  the  appellants  it  was  con- 
tended that  all  the  requirements  of  s.  41  of 
the  Public  Health  Act,  1875,  had  been  ful- 
filled by  the  appellants,  and  that  they  were 
entitled  to  recover  the  amount  claimed, 
notwithstanding  that  no  twenty-four  hours 
written  notice  had  been  given  to  the  occu- 
pier of  No.  4,  Tweedy  Road,  of  the  inten- 
tion of  the  appellants  surveyor  or  inspector 
of  nuisances  to  enter  and  cause  the  {ground 
to  be  opened  and  to  examine  the  drain,  and 
notwithstanding  that  no  evidence  of  emer- 
gency had  been  given  before  us,  the  ground 
on  tne  respondent's  premises  not  having 
been  opened  until  the  work  was  done,  and 
that  we,  the  said  justices,  could  only  deal 
with  the  question  as  to  whether  the  notice 
to  do  the  work  had  been  duly  served  and 
could  not  go  into  the  question  whether  it 
was  a  case  of  emergency  or  not,  as  this  was 
a  matter  to .  be.  decided  entirely  by  the 
appellants. 

On  the  part  of  the  respondent  it  was 
contended  that  the  twenty  •  four  hours' 
written  notice  required  under  s.  41  of  the 
Public  Health  Act,  1875,  had  not  been 
given  to  the  occupier  of  his  premises.  No.  4, 
Tweedy  Road,  and  that  no  case  of  emergency 
had  been  proved  ;  that  if  there  was  a  case 
of  emergency  the  fact  should  have  been 
entered  on  the  appellants'  minutes,  and 
that  consequently  the  requirements  of  the 
Act  had  not  been  carried  out  and  the  appel- 
lants were  not  entitled  to  recover  the  amount 
claimed.  It  was  also  contended  that  the 
drain  was  repairable  by  the  public,  which 
point  the  justices  overruled. 

On  the  point  in  question  no  reported  cases 
were  referred  to  by  either  party. 

We,  the  said  justices,  on  the  above  facts 
and  contentions,  formed  the  opinion  that, 
inasmuch  as  no  twenty-four  hours'  written 
notice  had  been  given  to  the  occupier  of 
No.  4,  Tweedy  Road,  of  the  intention  of  the 
surveyor  or  inspector  of  nuisances  to  enter 
and  examine  tne  drain,  and  no  case  of 
emergency  had  been  proved  to  us,  the 
requirements  of  the  Act  had  not  been  car- 
ried out  and  that  the  complaint  must  be 
dismissed. 
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The  qamtion  upon  which  the  opinion  of 
the  conrt  is  desired  is  whether  we  came  to  a 
correct  determination  and  decision  in  point 
of  law,  and  if  not  what  should  be  done  in 
the  premises. 
Dated  the  29th  day  of  July,  1907. 
(Signed)       Righd.  Stevens. 
Edward  Packs. 
Thos.  C.  Dewey. 
RoBT.  Murray  Hyslop. 
Thomas  Knight. 

The  Public  Health  Act,  1875,  s.  41,  pro- 
vides  :  "  On  the  written  application  of  any 
person  to  a  local  authority,  stating  that  any 
drain  watercloset  earthcloset  privy  ashpit 
or  cesspool  on  or  belonging  to  any  premises 
within  their  district  is  a  nuisance  or  in- 
jurious to  health  (but  not  otherwise),  the 
local  authority  may,  by  writing,  empower 
their  surveyor  or  inspector  of  nuisances, 
after  twenty-four  hours  written  notice  to 
the  occupier  of  such  premises,  or  in  case  of 
emer^ncy  without  notice,  to  enter  such 
premises,  with  or  without  assistants,  and 
cause  the  ground  to  be  opened,  and  examine 
such  drain  watercloset  earthcloset  privy 
ashpit  or  cesspool.  If  the  drain  watercloset 
earthcloset  i)rivy  ashpit  or  cesspool  on 
examination  is  found  to  be  in  a  proper  con- 
dition, he  shall  cause  the  ground  to  be 
closed,  and  any  damage  done  to  be  made 
good  as  soon  as  can  be,  and  the  expenses  of 
the  works  shall  be  defrayed  bv  the  local 
authority.  If  the  drain  watercloset  earth- 
closet privy  ashpit  or  cesspool  on  examina- 
tion shall  appear  to  be  in  bad  condition,  or  to 
require  alteration  or  amendment,  the  local 
authority  shall  forthwith  cause  notice  in 
writing  to  be  given  to  the  owner  or  occupier 
of  the  premises  reouiring  him  forthwith  or 
within  a  reasonable  time  therein  specified 
to  do  the  necessary  works ;  and  if  such 
notice  is  not  complied  with,  the  person  to 
whom  it  is  given  shall  be  liaole  to  a  penalty 
not  exceeding  ten  shillings  for  every  day 
during  which  he  continues  to  make  default, 
and  the  local  authority  may,  if  they  think 
fit,  execute  such  works,  and  may  recover  in 
a  summary  manner  from  the  owner  the 
expenses  incurred  by  them  in  so  doing,  or 
may  by  order  declare  the  same  to  be  private 
improvement  expenses." 

The  Public  Health  Acts  Amendment 
Act,  1890,  s.  19,  provides  : 

"(1)  Where  two  or  more  houses  be- 
lonffing  to  different  owners  are  connected 
with  a  public  sewer  by  a  single  private 
drain,  an  application  may  be  made  under 
section  forty-one  of  the  Public  Health  Act, 
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1875  (relating  to  complaints  as  to  nuisances 
from  drains),  and  the  local  authority  may 
recover  any  expenses  incurred  by  them  in 
executing  any  works  under  the  powers 
conferred  on  them  by  that  section  from  the 
owners  of  the  houses  in  such  shares  and 
proportions  as  shall  be  settled  by  their 
surveyor  or  (in  case  of  dispute)  by  a  court 
of  summary  jurisdiction. 

"(2)  Such  expenses  may  be  recovered 
summarily  or  may  be  declared  by  the  urban 
authority  to  he  private  improvement 
expenses  under  the  Public  Health  Acts, 
and  may  be  recovered  accordingly. 

"(3)  For  the  purposes  of  this  section  the 
expression  *  drain '  includes  a  drain  used  for 
the  drainage  of  more  than  one  building." 

Morton  Smith,  for  the  appellants. — The 
notice  required  by  s.  41  of  the  Public  Health 
Act^  1875,  to  be  ^ven  before  entry,  is  a 
notice  to  the  occupier  of  the  premises  where 
the  defect  is  supposed  to  be.  When  that 
section  was  passed  the  single  private  drain 
for  the  purpose  of  draining  more  than  one 
house  aid  not  exist  When  an  entry  has 
been  made  and  a  defect  has  been  found  to 
exist,  notice  must  be  served  on  the  person 
who  has  to  repair,  but  that  is  an  entirely 
different  thing  from  the  notice  required  by 
s.  41  before  entry  for  purposes  of  examina- 
tion. Before  entry  it  is  not  known  where 
the  nuisance  originates.  The  object  of  the 
notice  before  entry  is  to  prevent  the  entry 
from  being  a  trespass  and  to  give  a  remedy 
in  case  of  resistance.  Therefore  the  appel- 
lants were  not  bound  to  give  notice  to  the 
neighbouring  owner  before  entering  on  No.  2, 
Tweedy  Hoad. 

No  one  appeared  for  the  respondent. 

Channell,  J.  —  The  real  question  is 
whether  the  notice  required  by  s.  41  of  the 
Public  Health  Act,  1875,  to  be  given  before 
entry,  has  to  be  given  simply  for  the  purpose 
of  enabling  the  surveyor  to  enter  when  his 
entry  but  for  the  notice  would  be  a  trespass, 
or  whether  it  is  a  part  of  the  proceedings  to 
enable  persons  who  might  ultimately  be  lia- 
ble, to  come  and  see  the  result  of  opening  the 
drain.  It  could  not,  however,  be  the  latter, 
because  it  is  not  to  the  owner  that  it  has  to  be 
given,  but  to  the  occupier.  At  the  time  of  the 
passing  of  the  Public  Health  Act,  1875,  the 
Question  could  not  have  arisen,  because  at 
the  time  of  the  passing  of  that  statute 
single  private  drains  did  not  exist.  On  the 
whole,  I  think  that  the  giving  of  this  notice 
to  the  occupier  was  not  a  condition  prece- 
dent to  recovering  the  expenses  from  the 
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Bromley  Borough  Council  v,  Cheshire. 

owner,  to  whom  that  notice  never  would 
have  been  given  in  any  case. 

Brat  and  Sutton,  JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants  :  Sharpe, 
Parker  k  Co.,  for  W.  Jermyn  Harrison, 
Bromley. 


1%  J.  P.  86. 


KING'S  BENCH  DIVISION. 


December  18, 19, 1907. 

(Before  Channbll,  Brat  and  Sutton,  JJ.) 

Anglo-American  Oil  Company, 
Limited  v.  Manning. 

Weidits  and  Measures— Unjust  measure- 
Possession  for  use  in  trade — Possession 
of  servant  —  Liability  of  Employer- 
Weights  and  Measures  Act,  1878  (41  & 
42  Vict.  c.  49),  s.  25. 

The  appdla/nU  were  convicted  of  having  in 
their  poMeinonfar  use  for  trade  afcUse 
or  unmet  mtaeure  contrary  to  s,  25  of 
the  Weights  and  Measures  Act,  1878. 
A  servant  of  the  appellants  had  been 
sent  out  tvtth  a  tank  waggon  contain- 
ing oil,  and  had  in  his  possession  two 
Jive-gallon  measures  for  the  purpose  of 
measuring  oil  sold  and  delivered  to  the 
appdlanw  customers  from  the  tank 
waggon.  One  of  such  measures  was 
correct,  but  the  other  {which  also  be- 
longed to  the  appellants)  was  found  to 
contain  a  q%iantity  of  soap  which 
rendered  it  false  and  uf^fust  to  the 
extent  of  three  and  a-half  pints.  The 
measures  supplied  to  the  appellants^ 
servant  were  correct,  but  other  measures 
set  aside  for  repair  were  accessible  to 
him.  The  oil  in  each  tvaggon  was 
checked  morning  a/nd  evening,  and  the 
servant  did  not  bring  back  more  oil 
than  his  deliveries  during  the  day 
aecotmtedfor.  The  appellants  were  not 
cognizant  qf  their  servants  conduct,  nor 
dxdtheygive  their  sa/nction  andapproval 
to  the  use  by  him  of  the  unjust  meaeure. 

Held,  that  the  conviction  must  be  quashed, 
siiice,  although  mens  rea  on  the  part  of 
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the  employers  was  not  an  element  in  the 
offence,  the  physical  possession  of  the 
unju4t  measure  by  the  appellants*  ser- 
vant was  not  in  the  circumstances  the 
possession  of  the  appellants. 

Case  stated  b^  three  justices  for  the 
Newington  division  of  the  county  of  Lon- 
don on  an  information  preferred  by  the 
respondent,  an  inspector  of  weights  and 
measures,  against  tne  appellants  for  that 
they  on  Marcn  15th,  1907,  aid,  whilst  hawking 
oil  from  a  van  in  Geor^  How,  Bermondsey, 
unlawfully  have  in  their  possession  for  use 
for  trade  a  false  or  unjust  measure  contrary 
to  s.  25  of  the  Weights  and  Measures  Act, 
1878.  The  justices  convicted  the  appellants 
and.imposed  a  penalty  of  2s.  Qd.^  and  ordered 
the  unjust  measure  to  be  forfeited. 

1.  Upon  the  hearing  it  was  proved  that 
the  respondent  found,  on  March  15th,  1907, 
in  Bermondsey,  a  man  named  Baldwin,  who 
was  in  the  appellants'  service,  in  charge  of 
a  tank  waggon  belonging  to  the  appellants 
containing  oil  and  having  in  his  possession 
two  five-^lon  measures  for  the  purpose  of 
measuring  oil  sold  and  delivered  to  the 
appellants'  customers  from  the  tank  waggon. 

2.  One  of  such  measures  was  correct,  but 
the  other  five-gallon  measure  was  found  to 
have  in  the  angle  formed  bv  the  side  and 
bottom  thereof,  and  at  the  bottom  of  the 
measure  itself,  a  quantity  of  soap,  the  effect 
of  which  was  to  render  the  saia  five-gallon 
measure  false  and  uigust  to  the  extent  of 
three  and  a-half  pints.  The  said  false  and 
unjust  measure  was  seized  b^  the  inspector 
and  produced  before  the  justices.  The 
information  was  laid  on  May  14th,  1907. 

3.  On  behalf  of  the  appellants,  evidence 
was  given  that  the  appellants  had  a  depot 
at  Camberwell ;  that  a  number  of  tank  wag- 
gons were  sent  out  in  charge  of  drivers,  of 
whom  Baldwin  was  one,  and  tiiat  each  driver 
was  supplied  with  two  five-gallon  measures 
for  the  purpose  above  mentioned.  It  was 
alleged  oy  the  appellants  that  at  all  the 
dep6ts  belonging  to  them,  including  the 
Camberwell  dejpdt,  an  engineer  was  em- 
ployed to  examine  all  measures  used  by  the 
said  tank  waggon  drivers,  and  that  if  a 
measure  was  found  in  any  way  faulty  or 
unjust,  its  use  was  at  once  discontinued, 
that  it  was  put  into  a  separate  part  of  the 
appellants'  premises  andf  a  new  measure 
without  any  defects  issued  in  its  place, 
that  in  the  ordinary  course  of  business  such 
measures  withdrawn  from  use  are  attended 
to  and  their  faults  or  defects  rectified. 
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4.  Further  evidence  was  given  that  on 
March  15th,  1907,  the  measures  supplied  to 
Baldwin  for  use  during  that  day  were  each 
of  them  examined  by  the  appellants' 
engineer  and  found  to  be  absolutely  correct. 
One  of  such  measures  bore  an  impressed 
number,  1,058,  the  other  bearing  no  number. 
The  unjust  measure  found  in  the  possession 
of  Baldwin  bore  an  impressed  number,  693, 
and  belonged  to  the  company.  The  measure 
marked  1,068  supplied  to  Baldwin  has  not 
been  traced.  Measures  set  aside  for  repair 
were  accessible  to  Baldwin. 

5.  Evidence  was  further  given  that  after 
Baldwin  was  stopped  bv  the  respondent  he 
returned  to  the  appellants'  premises  and 
reported  that  one  oi  nis  measures  had  been 
taken  away  from  him  by  the  respondent, 
and  that  on  the  condition  of  the  measure 
seized  by  the  respondent  being  discovered 
by  the  appellants  they  discharged  Baldwin 
from  their  service,  and  that  the  quantity  of 
oil  contained  in  each  tank  waggon  was 
measured  and  booked  out  against  each  tank 
wagffon  driver  in  the  morning  and  similarly 
checked  on  his  return  in  the  evening  of  the 
same  day ;  that  Baldwin  did  not,  either  on 
March  15th  or  any  previous  day,  bring  back 
in  his  tank  waffgon  more  oil  than  his  deliver- 
ies during  the  day  accounted  for. 

6.  It  was  not  proved  that  the  appellants 
were  cognizant  of  Baldwin's  conduct  or  that 
they  gave  their  sanction  or  approval  to  the 
use  by  him  of  the  unjust  measure. 

7.  tJpon  the  facts  above  set  forth  the 
justices  were  of  opinion  that  every  customer 
of  the  defendant  companv  served  with  oil 
by  Baldwin  measured  bv  the  unjust  measure 
received  three  and  a-haff  pints  less  oil  than 
they  were  entitled  to  receive,  and  were 
defrauded  to  that  extent,  and  that  the 
appellants  had  committed  an  offence  against 
s.  25  of  the  Weights  and  Measures  Act, 
1878,  as  Baldwin,  their  servant,  was  in 
possession  as  sucn  servant  of  a  measure 
which  was  false  or  ui^just  for  use  for  trade. 

It  was,  however,  contended  by  the  appel- 
lants that  in  the  circumstances  above  set 
forth  they  were  not  responsible  under  the 
said  statute  for  the  possession  by  Baldwin 
of  Uie  false  and  uniust  measure,  as  Baldwin 
was  not  acting  as  the  appellants'  servant  or 
with  their  knowledge  in  the  substitution  of 
the  false  andui^ust  measure  for  the  true 
and  just  measure  which  had  been  supplied 
to  him  on  the  morning  of  March  15tn,  and 
that  Baldwin  was  not  in  possession  as  the 
appellants' servant  of  such  uinust  measure, 
and  that  the  information  should  accordingly 
be  dismissed. 
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The  question  upon  which  the  opinion  of 
the  court  is  desired  is  whether  we  the  said 
justices  upon  the  above  statement  of  facts 
came  to  a  correct  determination  and  deci- 
sion in  point  of  law  and  if  not  what  should 
be  done  in  the  premises. 
Dated  this  20th  day  of  August  1907. 
(Signed)       T.  Buxton  Moreish. 
Jno.  Willson. 
E.  A.  DE  Paiva. 

The  Weights  and  Measures  Act,  1878, 
8.  25j  provides  :  "  Every  person  who  uses  or 
has  m  his  possession  for  use  for  trade  any 
weight  measure  scale  balance  steelyard 
or  weighing  machine  which  is  false  or 
unjust,  shall  be  liable  to  a  fine  not  exceed- 
ing five  pounds    .    .    ." 

Macmorran,  K.C.  (-4.  iT.  Bodkin  with 
him),  for  the  appellants.— The  unjust  mea- 
sure was  not  in  the  possession  of  the  com- 
pany for  use  in  trade.  It  was  not  issued  by 
them  for  use.  A  coinpany  cannot  be  con- 
victed of  a  criminal  offence  in  respect  of  a 
fraud  which  was  the  fraud  of  their  servant 
carried  out  for  purposes  of  his  own.  The 
word  "knowingly*'  is  not  used  in  the 
section,  but  the  question  is  whether  the 
offence  was  committed  by  anybody.  Where 
possession  is  an  offence,  the  word  "  know- 
ingly" usually  occurs  in  the  statute,  so 
most  of  the  cases  are  no  guide  here.  But 
Wilson  V.  Mankin  (1865),  29  J.   P.    645, 


employed  in  a  shop  and  had  made  a 
fraudulent  measure  and  used  it  in  his 
masters'  business,  they  would  not  have  been 
liable. 

Avory,  K.C.  {F.  F.  Daldy  with  him),  for 
the  respondent.— This  is  a  case  of  an  abso- 
lute prohibition  of  a  thing  being  done,  and 
therefore  the  masters  are  resi^nsible  if 
their  servant  does  it.  The  real  question 
here  is  whether  the  possession  of  the  servant 
was  the  possession  of  the  masters.    Section 

59  of  the  Act  contemplates  two  kinds  of 
possession.  The  servant  could  not  have 
Seen  convicted  for  having  the  unjust  mea- 
sure in  his  possession  (Smith  v.  Webb  (1896\ 

60  J.  P.    517;    Collman  v.  Mills  (1896% 

61  J.  P.  102  ;  [1897]  1  Q.  B.  396). 
Macmorran,  K.C.,  in  reply. 

Channell,  J.— In  this  case  I  think  all  of 
us  have  very  considerable  difficulty  in 
arriving  at  the  right  conclusion.    It  seems 
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to  raise  a  very  fine  point,  depending  on  very 
special  circumstances,  and  one  npon  which 
our  decision  will  not  to  any  considerable 
extent,  if  to  any  extent  at  all,  govern  future 
cases.  In  this  particular  case  the  appellants 
were  convicted  under  a  statute  for  having;  in 
their  possession  a  false  measure.  It  is  a 
statute  which  comes  clearly,  I  think,  within 
that  class  of  statute  under  which  persons 
majrbe  convicted  for  acts  of  their  servants  for 
which  they  are  not  in  any  real  sense  culi)able 
at  all.  It  is  not  a  case  where  mens  rea  is  an 
element  in  the  offence,  but  it  comes  within 
the  class  of  cases  where  the  legislal  ure  has 
absolutely  prohibited  certain  things  from 
being  done  m  fact,  with  the  consequence,  of 
course,  that  if  they  are  done,  then  although 
they  are  done  by  a  servant  of  the  defendant 
the  master  is  liable.  In  this  particular  case 
the  appellants  have  been  convicted  and  a 
nominal  penalty  has  been  rightly  imposed, 
because  it  is  absolutely  clear  on  the  facts 
that  if  they  do  come  within  the  statute  they 
are  not  morally  culpable  in  any  way,  and 
therefore  the  magistrates,  having  a  discretion 
about  the  penaltv,  have  rightly  inflicted  a 
nominal  one.  Though  that  is  the  state  of 
things,  when  the  matter  is  rightly  under- 
stood, it  is  a  serious  thing  for  tradespeople 
to  have  a  conviction  recorded  against  them 
for  havinff  an  unjust  measure  in  their  posses- 
sion and  therefore  the  appellants  are  justified 
in  raising  any  point,  though  a  purely  technical 
one,  in  order  to  get  that  conviction  quashed. 
That  is  the  matter  we  have  to  deal  with, 
and  the  facts  are  that  a  person  named 
Baldwin  in  the  appellants'  employ  was  sent 
out  with  a  travelling  tank  of  oil  and  with 
two  measures  (which  must  be  assumed  to 
have  been  perfectly  good  and  just)  in  order 
that  he  might  by  the  use  of  those  measures 
sell  the  oil  out  of  the  tank.  He  was  found 
selling  the  oil,  having  in  his  possession  one 
of  those  measures  but  not  the  other,  and  in 
the^  place  of  the  other  he  had  got  a  measure 
which  was  a  fraudulent  measure.  It  was  a 
measure  which  belonged  to  the  appellants, 
for  it  had  their  mark  upon  it.  It  was  sug- 
gested that  it  was  a  measure  which  had 
come  out  of  their  store,  where  it  was  not 
for  use  but  for  the  purpose  of  beinff  repaired, 
but  that  was  not  strictly  proved.  When 
Baldwin  was  using  it,  it  had  been  turned 
into  a  fraudulent  measure  by  puttinff  into 
it  a  quantity  of  soap  which  had  so  filled  up 
a  portion  of  the  measure  that  it  measured 
three  and  a  half  pints  less  than  it  ought  to 
have  done.  Baldwin  was  obviously  com- 
mitting a  fraud  on  his  own  account,  not  in 
the  interest  of  his  employers  but  for  his 
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own  purposes,  in  order  that  out  of  each  sale 
he  might  pocket  the  price  of  these  three  and 
a  half  pints  of  oil,  because  he  used  to  return 
in  the  evening  with  his  accounts  and  his  oil 
all  right  Upon  that  the  question  arises 
whether  not  the  appellants  were  rightly  con- 
victed of  having  in  their  possession  this 
fraudulent  measure.  Was  it  in  their  posses- 
sion for  the  purpose  of  trade  ?  Was  it  or 
was  it  not  in  their  possession  at  the  time  in 
question  1  It  was  not  the  thing  entrusted 
to  Baldwin  for  his  use,  but  it  was  a  thing 
that  he  had  fraudulently  got  hold  of  for  his 
own  purposes.  Upon  tnat  the  point  which 
arises  is  an  extremely  fine  one.  If  Baldwin 
had  been  in  a  shop  using  this  measure  and 
he  had  himself,  whilst  their  servant  in  the 
shop,  made  that  just  measure  into  an  unjust 
measure,  and  then  used  it  in  the  way  in 
which  he  did,  I  do  not  doubt  myself,  that 
although  the  fraud  would  be  exactly  iden- 
tical with  this  one,  yet  then  the  unjust 
measure  would  be  in  the  possession  of  the 
appellants,  and  the  turning  of  the  just 
measure  into  an  unjust  one  would  not  take 
it  out  of  their  possession,  and  they,  in  that 
state  of  things,  would  have  been  rightly 
convicted.  That  case  is  as  nearly  like  this 
one  as  anything  can  be.  There  is  another 
case  which  is  also  as  nearly  like  this  one 
as  anything  can  be.  Supposing  this 
man^  having  had  the  just  measure  supplied 
to  him  by  his  employers,  had  got  maae  for 
himself  and  for  his  own  purp(»es  an  unjust 
measure  which  had  never  oeen  in  the  posses- 
sion or  ownership  of  the  appellants,  and  had 
used  that  one  instead  of  the  right  one  and 
so  committed  the  fraud,  in  that  case  the 
fraudulent  measure  never  got  into  the 
possession  of  the  appellants,  and  conse- 
quently in  that  case,  ttiough  he  would  have 
been  committing  almost  identically  the 
same  offence  as  in  this  case,  yet  the  appel- 
lants would  not  have  been  liable.  That  is 
the  problem  we  have  to  solve,  as  to  whether 
or  not  the  appellants  in  the  circumstances 
of  this  case  had  this  ui\]ust  measure  in  their 
possession  at  the  time  when  it  was  found  in 
the  physical  possession  of  Baldwin.  Was 
the  physical  possession  of  Baldwin  the 
possession  of  the  appellants,  or  was  it  not  1 
1  am  unable  to  come  to  a  very  satisfactory 
conclusion,  but  I  think  we  are  justified  in 
this  case  in  giving  the  appellants  the  benefit 
of  the  doubt  It  is  not  a  case  in  which 
there  is  any  moral  culpability,  and  they  are 
entitled  to  rely  on  any  technical  point  they 
can  to  set  this  conviction  quashed.  We  are 
justified  on  general  principles  in  sa^riug  that 
the  man  who  took  this  thing  into  his  physi- 
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cal  poasession  (and  who  took  it  for  a  fraudu- 
lent purpoee  or  his  own  and  not  to  commit  a 
fraud  for  his  employers),  just  as  if  he  were 
taking  a  fraudulent  and  unjust  instrument 
made  for  him  by  somebody  else  into  his  own 
physical  possession,  did  not  thereby  put  it 
into  the  possession  of  his  employers,  because, 
though  m  one  sort  of  sense  he  was  going 
to  use  it  for  their  business,  yet  he  was  doing 
it  for  his  own  fraudulent  purpose,  and 
therefore  cannot  be  considered  as  acting 
within  the  scope  of  his  employment.  In 
taking  it  and  using  it  he  was  taking  it  and 
using  it  in  his  own  physical  possession 
because  he  was  doing  it  for  his  own  purpose. 
The  case  of  British  MutucU  Banking  Co,  v. 
Chamwood  Forest  Rail,  Co,  (1887),  62  J.  P. 
150;  18  Q.  B.  D.  714,  has  well  settled  the 
extent  to  which  an  employer  is  liable  for  the 
franda  of  his  employee  or  servant,  and 
though  according  to  tne  former  authorities 
the  employers  were  liable  for  the  torts  of 
their  servants  in  ordinary  cases  and  for 
their  frauds  also,  when  committed  in  the 
supposed  interests  of  the  employers,  yet 
they  are  not  liable  for  those  frauds  when 
committed  not  in  the  interests  of  the  em- 

Sloyers  but  for  the  purpose  of  the  indivi- 
ual  profit  of  the  fraudulent  servant.  That 
is  well  settled  in  reference  to  civil  liability 
for  torts,  and,  though  it  is  not  directly 
applicable  to  this  case,  we  think  we  are  at 
liberty  so  far  to  apply  the  principle  to  this 
case  as  to  say  that  the  appellants'  fraudulent 
servant  had  this  fraudulent  measure  in  his 
own  physical  possession,  and  as  he  had  it  for 
his  own  fraudulent  purpose  as  distinguished 
from  the  committal  of  frauds  in  the  interests 
of  his  employers,  his  possession  must  be 
deemed  to  be  his  own  possession  and  not 
the  possession  of  his  employers.  Upon 
that  view  of  the  case,  and  with  the  desire  to 
make  it  quite  clear  that  we  are  not  adopting 
one  of  Mr.  JUacmorran's  arguments,  namely, 
in  regard  to  the  case  of  a  man  in  a  shop 
inaking  a  fraudulent  instrument  and  con- 
tinuing to  use  it,  and  not  treating  this  case 
as  a  precedent  for  cases  of  that  sort,  we 
think  we  are  justified  in  coming  to  the  con- 
clusion that  this  appeal  should  be  allowed 
on  the  ground  that  it  is  not  made  out  that 
the  fraudulent  measure  was  in  the  posses- 
sion of  the  appellants  at  all. 

Brat  and  Sutton,  JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants  :  Piesse  & 
Sons. 

Solicitor  for  the  respondent:  Edward 
Tanner. 
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COURT    OF    APPEAL. 


December  12,  13, 1907. 

(Before  The  Earl  of  Halsbury,  Vaughan 
Williams,  L.J.,  and  Bigham,  J.) 

Western  v,  Kensington  Assessment 
Committee. 

Metropolis— Poor  rate— Maximum  rate  of 
deductions— Flats — Houses  or  buildings 
let  out  in  separate  tenements— Valua- 
tion (Metropolis)  Act,  1869  (32  &  33 
Vict.  c.  67),  Sched.  3. 

Blocks  of  buildings  let  out  in  separate 
flats,  each  of  which  flats  is  separately 
rated,  are  houses  or  buildings  Let  out  in 
separate  tenements  within  t/ie  meaning 
0/ the  footnote  to  the  Third  Schedule  to 
the  Valuation  (Metrojiolis)  Act,  1869. 

The  rate  of  deduction  from  the  gross  value 
of  each  flat  so  separately  rated  is  to  be 
determined  according  to  the  jtarticular 
facts  of  each  com. 

Decision  of  the  Divisional  Court  (reported 
71  J.  P,  306)  affirmed. 


il  by  the  assessment  committee  from 
the  'decision  of  the  High  Court  of  Justice, 
King's  Bench  Division  (Alverstone,  L.C.J., 
Darling  and  Phillimore,  JJ.),  upon  a 
case  stated  by  the  court  of  quarter  sessions 
for  the  county  of  London. 

The  special  case  is  set  out  in  the  report  of 
the  decision  of  the  court  below  (71  J.  P. 
306). 

The  Divisional  Court  held  that  the 
expression  "  houses  or  buildings  let  out  in 
separate  tenements  "  in  the  footnote  to  the 
Third  Schedule  to  the  Valuation  (Metropolis) 
Act,  1869,  includes  houses  or  buildings  let 
out  in  separate  rateable  hereditaments,  so 
as  to  exclude  the  application  of  the  maxi- 
mum rate  of  deductions  fixed  by  that 
Schedule  for  calculating  rateable  value 
from  gross  value. 

By  the  Third  Schedule  to  the  Valuation 
(Metropolis)  Act,  1869 :  "  Showing  the 
several  classes  into  which  the  hereditaments 


Digitized  by 


25 

Google 


THE  JUSTICE   OF  THE   PEACE. 


Western   v.  Kensington   Assessment 
Committee. 

inserted  in  a  valuation  list  under  this  Act 
are  to  be  divided  : 

**  Maximum  rate 
of  dediicti(Mi8. 
Per  cent,  or 
' '  Claw.  pniportton. 

^'1.  Houses  and  buildings,  or 
either  of  them,  with- 
out land  other  tlian 
gardens  where  the 
gross  value  is  under 
£20     .        -         .        .        25orJth. 

**2.  Houses  and  buildings 
without  land  other  than 
gardens  and  pleasure 
grounds  valued  there- 
with for  the  purpose 
of  inhabited  house 
duty  where  the  gross 
value  is  £20  and  under 
£40     -        -        -        -        20orjith. 

**H.  Houses  and  buildings 
without  land  other  than 
gardens  and  pleasure 
grounds  valued  there- 
with for  the  purpose 
of  inhabited  house 
duty  where  the  gross 
value  is  £40  or  up- 
wards- -        16§orJth. 

"9.  Tithes,  tithe  commuta-\ 

tion  rentcharge,  and  I  To  be  deter- 
other  payments  in  lieu  I  mined  in  each 
of  tithe       -        -        -  I  case    accord- 

**  10.  Railways,  canals,  docks,  \  ing  to  the  cir- 

tolls,  waterworks  and  [  cumstances 

gasworks     -        -  andthegene- 

*'ll.  Rateable  hereditaments  ral  principles 

not  included  in  any  of  of  law. 
the  foregoing  classes  -  / 

"The  maximum  rate  of  deductions  prescribed 
in  this  Schedule  shall  not  apply  to  houses  or 
buildings  let  out  in  separate  tenements,  but 
the  rate  of  deductions  in  such  cases  shall  be 
determined  as  in  classes  9,  10,  and  11." 

Avory,  K.C.,  and  Cowrthope-Munroe^  for 
the  assessment  committee.— It  is  admitted 
that  the  flats  into  which  these  blocks  of 
buildings  are  divided  are  each  separate 
rateable  hereditaments.  It  is  said  on  the 
other  side  that  you  must  take  the  whole 
building  and  see  whether  it  comes  within 
the  footnote  to  Sched.  3  of  the  Act  of  1869, 
and  if  so.  then  you  are  entitled  to  make  an 
extra  deduction  from  the  gross  value  of  each 
separate  flat.  But  it  is  submitted  that  in 
order  to  apply  the  Schedule  you  must  take 
each  rateable  hereditament  and  then  find 
which  rate  of  deduction  is  applicable  to  it. 
Each  flat  is  a  separate  house  {Grant  v. 
LangsUm  {1900\  64  J.  P.  644 :  [1900]  A.  C. 
383),  and  you  must  see  whether  that  house 
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(that  is,  the  flat)  comes  within  the  footnote. 
It  was  held  in  R,  v.  St  Georges  Union 
As»es9ment  Committee  {1871\  36  J.  P.  650  ; 
L.  R.  7  Q.  B.  90,  that  a  flat  is  a  separate 
rateable  nereditament.  When  the  Act  of 
1869  was  passed,  the  expression  "  house  let 
out  in  separate  tenements  ^  was  well  under- 
stood, and  meant  a  house  which  was  let  out 
in  lodgings,  but  in  which  no  particular  set 
of  rooms  could  be  said  to  be  a  separate 
hereditament  in  itself.  These  flats  are  not 
let  out  in  separate  tenements,  and  therefore 
the  footnote  does  not  apply;.  The  building 
as  a  whole  is  not  inserted  in  the  valuation 
list,  and  therefore  it  never  has  to  be  con- 
sidered as  a  whole.  We  admit  that  the 
building  as  a  whole  is  let  out  in  separate 
tenements,  but  the  Schedule  has  to  be 
applied  to  what  is  inserted  in  the  list,  and 
if  the  tenements  referred  to  in  the  foot- 
note are  separately  rated,  then  the  footnote 
does  not  apply.  [They  also  referred  to 
Pullen  v.  ♦S'^  Saviour^s  Union^  [1900] 
1  Q.  B.  138.]  Upon  the  point  that  the 
appeal  to  quarter  sessions  failed  because  the 
appellant  there  in  making  objection  to  the 
valuation  list  did  not  oQect  to  the  classes 
specified  in  such  list,  section  11  of  the 
Act  of  1869  provides  that  the  notice  of 
objection  must  specify  the  correction  which 
the  objector  desires  to  be  made,  and 
incorporated  with  that  Act  is  s.  18  of  the 
Union  Assessment  Committee  Act,  1862, 
which  provides  that  the  grounds  of  objection 
must  DO  specified.  The  appellant  objected 
before  the  assessment  committee  that  the 
Kross  values  were  too  great  because  suflScient 
deductions  for  expenses  were  not  made  from 
the  gross  rents  which  he  received  from  the 
tenants  of  the  flats.  If  the  appellant  wishes 
to  object  that  his  property  ought  to  be 
treated  as  falling  witnin  the  footnote  to  the 
Third  Schedule  of  the  Act  of  1869,  he  must 
take  that  objection  before  the  assessment 
committee.  An  objection  to  the  gross  value 
is  not  sufficient  to  raise  that  point,  and 
therefore  it  is  not  open  upon  this  appeal. 

Ryde  {Giles  with  him),  for  the  respon- 
dent.—The  objection  made  before  the  assess- 
ment committee  was  sufliciently  specific  to 
enable  the  respondent  here  to  raise  the 
question  upon  the  footnote.  His  notice  of 
objection  indicated  the  corrections  hedesired, 
and  those  corrections  involved  that  point. 
The  only  question  is  whether  or  not  the 
propjerties  fall  within  the  footnote,  and  it  is 
admitted  that  if  the  footnote  applies  greater 
deductions  should  be  made  from  the  gross 
values.    The  maximum  rate  of  deductions 
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prescribed  in  the  Third  Schedule  does 
pot  apply  to  houses  or  buildings  let  out 
in  separate  tenements,  and  the  term  *'  separ- 
ate tenements  "  is  the  appropriate  way  of 
describing  parts  let  out  and  separately 
rated.  In  the  Representation  of  the  People 
Act,  1867,  8.  61.  "  dwelling-house  "  includes 
any  part  of  a  nouse  occupied  as  a  separate 
dwelling  and  separately  rated  to  the  relief 
of  the  poor,  and  s.  7  of  that  Act  enables  the 
occupier  of  a  "dwelling-house  or  other 
separate  tenement  **  to  be  rated  instead  of 
the  owner.  That  shows  that  "separate 
tenement "  is  the  proper  term  to  describe 
a  portion  of  a  house  separately  rated.  It  is 
said  on  the  other  side  that  the  footnote 
only  applies  to  houses  or  buildings  which 
are  rated  as  a  whole,  but  it  is  impossible 
to  construe  "houses  or  buildings"  as 
meaning  "  separate  hereditaments  for  rating 
purposes.^  The  landlord  has  the  obligation 
of  lighting  and  cleaning  the  staircase,  which 
is  practically  the  same  as  a  street,  and  the 
expenses  of  so  doing  should  be  deducted. 
"  Separate  tenements  "  in  the  footnote  can- 
not mean  lodgings,  there  is  no  reason  for 
the  removal  of  the  limitation  of  deduction 
in  that  case  because  there  are  no  special 
expenses  involved.  Grant  v.  Lanaston^ 
mpra^  was  a  decision  as  to  inhabited  house 
dutv,  and  inhabited  house  duty  cases  are  no 
guide  in  rating  matters.  [He  also  referred 
to  Lee  V.  Gantell  {1774\  1  Camp.  I  :  R  v. 
Smith  (1860\  30  L.  J,  M.  C.  74 ;  R  v. 
St,  Oeorae^s  Union  Assessment  Committee^ 
supra;  Bradley  v.  Baylis  (1881),  46  J.  P. 
847 ;  8  O.  B.  D.  195,'  and  the  Valuation 
(Metropolis)  Amendment  Act,  1884,  pre- 
amble and  s.  3.] 

Avory^  K.C.,  in  reply. 

The  Earl  op  Halsbury.  —  I  am  of 
opinion  that  this  appeal  ought  to  be  dis- 
missed. I  have  no  objection  to  answering 
the  question  which  is  appropriate  to  the 
real  question  of  law  which  underlies  it,  and 
I  am  of  opinion  that  the  first  question 
ought  to  be  answered  in  the  affirmative, 
that  is,  that  blocks  of  buildings  let  out  in 
separate  flats,  such  as  the  appellant's  pro- 
perty, are  houses  or  buildings  let  out  in 
separate  tenements  within  the  meaning  of 
the  footnote  to  the  Third  Schedule  to  the 
Valuation  (Metropolis)  Act,  1869.  The 
other  question  seems  to  me  to  be  only 
appropriate  to  a  diflferent  condition  of 
things  from  that  which  is  put  before  us. 
It  is  difficult  to  answer  in  terms  whether 
the  effect  of  the  footnote  is  to  take  what- 
ever property  is  therein  referred  to  out  of 
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the  class  in  which  for  other  reasons  it  would 
be  and  to  put  it  into  another  class.  That, 
again,  is  not  properly  expressed.  All  that 
the  footnote  says  is  tnat  such  things  as  the 
footnote  does  apply  to  are  to  be  rated  as 
though  they  were  in  the  classes  9, 10  and  11. 
That,  of  course,  as  I  have  already  said,  will 
be  a  question  dependent  on  the  facts  of 
each  particular  case.  I  protest  a{i;ainst  it 
bein^  supposed  that  we  are  giving  any 
opinion  as  to  the  propriety  of  taking,  in  a 
particular  block  of  ouildings  which  shall  be 
capable  of  being  rated,  each  of  the  rooms 
therein  and  applying  the  footnote  to  it, 
because,  in  the  view  which  I  take,  the  foot- 
note does  not  apply  to  that  at  all.  As  a 
matter  of  history,  one  can  well  conceive 
that  the  mode  in  which  this  legislation  was 
enacted  was  this.  At  that  time  the  system 
of  building  a  bi^  house  and  letting  it  out  in 
flats  was  growing,  and  those  who  devised 
these  maxima  as  applicable  to  the  different 
subjects  of  rateability  were  struck  by  the 
fact  that  the  circumstances  of  each  of  these 
cases  might  differ  so  much  that  the  general 
description  applicable  to  the  list  of  things 
in  the  schedule  misht  be  inappropriate  to 
such  a  state  of  building  as  I  nave  referred 
to;  whereupon,  apparently  to  get  rid  of 
the  difficulty,  they  say:  "We  will  leave 
these  in  the  state  they  are  in  at  present— 
we  will  not  apply  the  maximum  to  them 
because  the  circumstances  are  peculiar; 
there  may  be  many  things  with  regard  to 
the  particular  facts  of  each  particular  case 
which  may  reouire  special  treatment ;  we 
leave  them  to  tiie  ordinary  operation  of  the 
law."  That  was  a  very  intelligible  thing, 
and  so  far,  I  think,  the  matter  is  clear 
enough.  Did  anybody  in  their  senses  sup- 
pose they  were  going  to  rate  different  rooms 
m  these  big  houses  and  apply  the  footnote 
to  them  ?  I  think  not.  Tne  idea  was  that 
the  whole  house  would  be  rated— that  the 
occupier  of  the  whole  was  the  owner — a 
person  who  had  some  ownership  of  it,  either 
leasehold  or  freehold,  or  what  not,  and  that 
the  mode  in  which  the  proper  assessable 
value  was  to  be  ascertained  was  by  taking 
the  thing  as  it  was  and  making  the  proper 
deductions  applicable  to  the  whole  nouse, 
and  then  it  might  well  be  that  the  maximum 
applied  to  a  house  without  land  (I  call  it 
No.  2)  would  be  inapplicable  to  such  a  con- 
struction. To  my  mind,  it  is  clear.  If  you 
do  not  take  that  view  of  it,  to  what  sort  of 
thing  can  you  applv  this  footnote  ]  What 
is  the  application  of  it  ?  What  conceivable 
thing  is  there  *?  You  would  have  this  sort 
of  consideration  applicable  to  one  room  in 
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a  big  house— it  seems  to  me  to  be  absurd. 
The  result  is,  I  think  the  first  question 
ought  to  be  answered  as  I  have  suggested. 
As  to  the  other  question — what  is  called 
the  preliminary  objection— I  am  of  opinion 
that  although  it  may  not  in  terms  have 
been  brought  before  the  assessment  com- 
mittee, it  is  manifest  that  the  thing  which 
was  intended  to  be  argued  was  quite  within 
the  objection  made,  therefore  there  is 
nothing  in  the  preliminary  objection,  and 
the  appeal  ought  to  be  dLsmissed. 

Vaughan  Williams,  L.J.— I  am  of  the 
same  opinion.  I  do  not  want  to  say  a  word 
about  any  thine  which  we  are  not  prepared 
to  answer  in  tne  questions  put  to  us  bv  the 
court  of  quarter  sessions.  All  I  say  of  this 
case,  myself,  is  that  in  respect  of  this  ques- 
tion as  to  the  applicability  of  this  footnote, 
in  my  opinion,  its  applicability  depends  on 
the  occupation  of  the  house,  and  we  have 
not  sufHcient  circumstances  before  us  to 
enable  us  to  say  what  the  occupation  was. 

BiGHAM,  J. — I  am  of  the  same  opinion. 
The  words  of  the  footnote  are  very  plain. 
"The  maximum  rate  of  deductions  pre- 
scribed in  this  schedule  shall  not  apply  to 
houses  or  buildings  let  out  in  separate  tene- 
ments." I  do  not  find  that  anyone  could 
sa;^  that  the  blocks  in  this  case  do  not  come 
within  that  description.  If  they  do  come 
within  that  description,  the  question  is,  Are 
the  overseers  here  right  in  applying  the 
maximum  rate  of  deductions  ?  They  are  not 
right.  What  they  are  in  fact  doing  is  this, 
they  are  making  the  maximum  deduction  in 
respect  of  the  whole  building  by  applying 
the  maximum  deduction  to  each  one  of  the 
serrate  hereditaments.  They  are,  in  my 
opinion,  violating  the  provisions  of  the 
footnote.  Whether  these  buildings  ought 
to  be  rated  as  one  building  to  the  landlord 
as  occupier,  or  ought  to  be  rated,  as  appa- 
rently tney  are  rated,  in  separate  holdmgs, 
I  express  no  opinion  upon. 

Appeal  dismt$9ed. 

Solicitors  for  the  Assessment  Committee : 
Pontifex,  Hewitt  and  Pitt. 

Solicitors  for  the  respondent :  Western  & 
Sons. 
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December  9, 1907. 

(Before  Channell,  Bray  and  Sutton,  JJ.) 

Haroreaves  v.  Spackman. 

Sale  of  food  and  drugs— Sale  of  milk 
deficient  in  milk  fat— Defence  of  war- 
ranty— Necessity  of  written  warranty 
from  purchaser's  vendor — Sale  of  Food 
and  Drugs  Act,  1875  (.38  &  39  Vict, 
c.  63),  ss.  9,  25. 

To  succeed  on  the  defence  oj  warranty  under 
«.  25  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  the  purchaser  must  get  a 
warranty  from  his  vendor  and  he  must 
get  it  in  writing. 

By  a  vrritten  agreement  A,  agreed  to  supply 
B.  for  a  year  with  eight  to  ten  bam 
gallons  per  day  of  genuine  milk  a^  in 
fact  received  from  farmers.  It  was 
stated  at  the  end  of  the  agreement  "  that 
no  toarranty  is  hereby  implied  and  that 
the  buyer  (B.)  must  satisfy  himself  of 
its  quality  before  it  is  accepted  by  him," 
A,  and  B.  verbally  agreed  iKat  this 
milk  should  be  supplied  by  a  certain 
fapner  by  consifpim^nt  under  warranty 
directly  to  a  railway  station  where  %t 
would  be  received  by  B.  A  chum  of 
this  milk  was  a^icordingly  so  des- 
patched by  the  farmer  with  a  label 
addressed  to  A,  with  the  words  "  War- 
ranted pure  new  milk  with  all  its  cream 
and  free  from  preservative,"  B,  toas 
summoned  under  s,^  of  the  Food  and 
Drags  Act,  1875,  and  raised  the  defence 
of  ^^  written  ivarranty"  under  s,  25  of 
that  Act, 

Held,  that  there  was  no  written  warranty 
within  the  meaning  of  the  section,  a^s 
there  was  no  Vfritten  warranty  fro^n  A, 
to  B, 

Case  stated  by  justices. 

On  25th  February,  1907,  an  information 
was  laid  by  the  appellant,  an  inspector  of 
weights  and  measures  for  the  county  of 
Surrey,  under  s.  9  of  the  Food  and  Drugs 
Act,  1875,  against  George  Spackman  of 
Burlington  Boad,  New  Maiden.  Surrey, 
milkman,  the  respondent,  for  that  ne  on  th? 
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11th  February,  1907,  at  the  parish  of 
Wimbledon  in  the  county  of  Surrey  did 
unlawfully  sell  to  the  appellant  and  to  his 
prejudice  a  certain  article  of  food,  to  wit 
milk  from  which  23  per  cent,  of  its  fat  had 
been  abstracted  so  as  to  affect  injuriously 
its  quality,  substance  or  nature  without 
previously  having  made  disclosure  of  such 
alteration,  and  the  particulars  of  such 
abstraction  and  adulteration  were  more 
particularly  set  forth  in  the  certificate  of  the 
public  analyst,  a  copy  of  which  M-as 
annexed  to  the  summons.  The  case  was 
heard  by  the  justices  at  the  court  house, 
Wimbledon  on  27th  March,  1907,  when  they 
dismissed  the  information  but  agreed  to 
state  a  case. 

Upon  hearing  of  the  case  the  following 
facts  were  proved : 

On  the  11th  day  of  February,  1907,  the 
appellant  purchased  from  the  respondent 
one  pint  of  milk,  paying  1^.  for  the  same. 
The  appellant  informed  the  respondent  that 
the  milk  was  purchased  for  analysis,  that 
the  milk  would  be  divided  into  three  parts, 
and  would  be  dealt  with  in  the  usual  way 
and  as  required  by  Act  of  Parliament. 

That  the  said  sample  of  milk  submitted 
to  the  public  analyst  contained  2*31  per  cent, 
of  milK  fat  instead  of  3  per  cent.,  and  that 
the  deficiency  corresponded  to  the  abstrac- 
tion of  23  per  cent,  of  the  milk  fat. 

That  in  October  last  the  respondent 
entered  into  a  contract  for  the  supply  of 
milk  for  twelve  months  with  the  Dairy 
Supply  Company.  The  following  is  a  copy 
of  the  contract : 

"An  agreement  made  and  entered  into 
this  1st  day  of  October,  1906,  by  and 
between  George  Spackman,  of  Burlington 
Road,  New  Maiden,  hereinafter  called  the 
buyer  of  the  one  part,  and  the  Dairy  Supply 
Company,  Limited,  of  28,  Museum  Street, 
Bloomsbury,  Middlesex,  hereinafter  called 
the  company  of  the  other  part.  The  com- 
pany agrees  to  supplv  and  the  buyer  agrees 
to  take  from  the  date  hereof  to  the  2nd  day  of 
October,  1907  from  ei^ht  to  ten  barn  gallons 
per  day  of  genuine  milk  as  in  fact  received 
from  farmers  to  be  delivered  at  Burlin^on 
Road.  The  price  per  barn  gallon  of  eight 
quarts  for  each  month  during  the  continu- 
ance of  this  agreement  shall  1^  as  follows— 

"For  milk  supplied  during  January, 
U.  9d. ;  Februarv,  1«.  9d, ;  March,  1«.  9d. ; 
April,  Is.  6d. ;  May,  Is.  5a. ;  June,  Is.  5d.  ; 
July,  U,  5d. ;  August,  1«.  5d. ;  September, 
1«.  &cL  ;  October,  Is,  bd, ;  November,  1«.  90^. ; 
December,  1«.  9c2. 

"  And  it  is  further  mutually  agreed  that 
if  at  any  time  the  buyer  shall  fail  to  pay 
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for  the  said  milk  weekly  the  company  may 
suspend  the  supply  of  milk  under  this  agree- 
ment until  all  moneys  due  from  the  buyer 
to  the  company  be  duly  paid  or  refuse  to 
supply  any  more  milk  to  the  buyer. 

''It  is  fully  understood  that  this  agree- 
ment is  for  milk  %s  received  from  the 
farmers,  that  no  warranty  is  hereby  implied 
and  that  the  buyer  must  satisfy  hiinself  of 
its  quality  before  it  is  accepted  bv  him. 
"J.  S.  Latham. 

''  Witness,  A.  Harrison." 

That  it  was  part  of  the  arrangement 
between  the  said  Dairy  Supplv  Company 
and  the  respondent  that  the  milk  was  to  be 
actually  supplied  to  the  respondent  by  a 
farmer  of  the  name  of  Golding,  of  Fullerton, 
Hampshire,  by  consignment  under  warranty 
from  Fullerton  Station  direct  to  Coombe 
and  Maiden  Station,  where  it  would  be 
received  by  the  respondent^  and  that  this 
practice  was  adoptea  accordingly. 

That  the  sample  sold  to  the  appellant 
was  taken  from  a  churn  so  received  at 
Coombe  and  Maiden  Station  on  the  morning 
of  the  11th  February,  and  to  this  churn  was 
attached  a  label  in  the  words  and  figures 
following: 

"To  Dairy  Supply  Co.,  Limited, 

Museum  Street.  London. 

"  Evening  train,  February  10th,  1907. 

"  1  churn,  Nos.  800. 

"  Containing  8  b.  galls.        qts. 

"  Warranted  pure  new  milk  with  all  its 
cream  and  free  from  preservative. 

"  Coombe  and  Maiden. 

"  Delivered  under  contract. 
"  Signed,  T.  Golding, 
'^Fullerton,  S.  W.  H." 

That  in  the  course  of  his  business  the 
respondent  only  bought  and  sold  un- 
separated  milk  ;  that  he  had  purchased  the 
milk,  the  subject  of  the  present  case,  as  the 
same  in  nature,  substance  and  quality  as 
that  demanded  of  him  by  the  appellant. 

That  he  had  no  reason  to  »elieve  that 
the  milk  bought  by  the  appellant  was 
otherwise  than  of  the  same  nature,  sub- 
stance and  qualitv  as  that  demanded,  and 
that  he  sold  it  in  the  same  state  as  when  he 
purchased  it. 

It  was  admitted  by  the  appellant  that  he 
had  received  a  notice  of  the  said  contract 
and  label,  and  that  the  requirement  of 
sub-s.  (1)  of  s.  20  of  the  Sale  of  Food  and 
Drugs  Act,  1899,  had  been  complied  with. 

On  behalf  of  the  respondent  the  case  of 
WUstm  V.  Playle  (1903),  67  J.  P.  263, 
was    cited,    and    it    was   contended    that 
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the  contract  between  the  Dairy  Supply 
Company  and  the  respondent  in  all  essential 
particulars  corresponded  to  that  case  for 
the  purpose  of  warranty,  and  that  the  said 
contract,  taken  in  conjunction  with  the 
label  above  set  out,  was  ample  warranty 
within  the  meaning  of  s.  25  of  the  Food  and 
Drugs  Act,  1875. 

On  behalf  of  the  ai)pellant  it  was  con- 
tended that  the  label  in  question  did  not 
form  part  of  the  warranty  as  there  was  no 
contract  for  the  supply  of  milk  as  between 
Farmer  Golding  and  the  resi>ondent,  and 
that  the  contract  cited  in  the  case  of 
Wilson  y.  IHayhy  supra,  was,  in  essential 
particulars  dissimilar  from  the  contract  in 
the  present  case  so  far  as  regards  warranty, 
and  that  no  warranty,  as  required  by  the 
statute,  existed  in  this  case. 

The  justices  were  of  opinion  that  the 
rcsi)ondent  had  purchased  the  milk,  the 
subject  of  this  case,  as  the  same  in  nature, 
substance  and  quality  as  that  demanded  of 
him  by  the  appellant,  and  with  a  written 
warranty  to  that  effect,  and  that  he  had  no 
reason  to  believe  at  the  time  when  he  sold 
it  that  the  article  was  otherwise,  and  that 
he  sold  it  in  the  same  state  as  when  he 
purchased  it. 

The  question  upon  which  the  opinion  of 
the  said  court  was  desired  was  ivhether  the^ 
came  to  a  correct  determination  and  deci- 
sion in  so  dismissing  the  said  summons, 
and,  if  not,  what  should  be  done  in  the 
premises. 

By  s.  9  of  the  Sale  of  Food  and  Drugs 
Act,  18V5  (38  &  30  Vict.  c.  63) : 

**No  person  shall,  with  the  intent  that 
the  same  may  be  sold  in  its  altered  state 
without  notice,  abstract  from  an  article  of 
food  any  part  of  it  so  as  to  affect  injuriously 
its  quality,  substance,  or  nature,  and  no 
person  shall  sell  any  article  so  altered  with- 
out making  disclosure  of  the  alteration, 
under  a  penalty  in  each  case  not  exceeding 
twenty  pounds." 

By  the  Sale  of  Food  and  Dru^  Act,  1875 
(38  &  39  Vict.  c.  63),  s.  25,  it  is  enacted  : 
"  If  the  defendant  in  any  prosecution  under 
this  Act  prove  to  the  satisfaction  of  the 
justices  or  court  that  he  had  purchased  the 
article  in  question  as  the  same  in  nature 
substance,  and  quality  as  that  demanded  of 
him  by  the  prosecutor,  and  with  a  written 
warranty  to  that  effect,  that  he  had  no 
reason  to  believe  at  the  time  when  he  sold 
it  that  the  article  was  otherwise,  and  that 
he  sold  it  in  the  same  state  as  when  he  pur- 
chased it,  he  shall  be  discharged  from  the 
prosecution,  but  shall  be  liable  to  pay 
the  costs  incurred  by  the  prosecutor,  unless 
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he  shall  have  given  due  notice  to  him  that 
he  will  rely  on  the  above  defence." 

G.  C.  Whiteley,  for  the  appellant.— The 
contract  between  the  respondent  and  the 
dairy  company  from  whom  he  bought  the 
milk  is  not  a  warranty  within  the  meaning 
of  8.  25  of  the  Food  and  Drugs  Act,  1875. 
That  is  clear  from  the  last  words  of  the 
contract  by  which  it  is  expressly  stated  that 
"  no  warranty  is  hereby  implied,  and  that 
the  buyer  must  satisfy  himself  of  its 
quality  before  it  is  accepted  by  him."  The 
justices  misunderstood  the  effect  of  the  case 
of  Wilson  V.  Playle,  supra,  where  the 
words  were  "  without  accepting  any  respon- 
sibility after  delivery."  It  is  obvious  that 
those  words  could  not  affect  the  written 
warranty  given  in  that  case,  as  they  are 
limited  to  the  time  "  after  delivery."  But 
in  the  case  of  this  agreement,  **  no  warranty 
is  hereby  implied."  The  respondent,  there- 
fore, can  only  rely  on  the  label.  But  the 
label  was  not  a  warranty  because  it  was 
given  by  the  farmer  to  the  dairy  company, 
the  respondent's  vendor.  The  respondent 
could  not  sue  the  farmer  on  this  warranty 
in  his  own  name.  The  warranty  mentioned 
in  s.  25  must  be  given  to  the  purchaser  by 
the  person  from  whom  he  bought  the 
article  in  question.  See  the  Judgment  of 
Wright,  J.,  in  loms  v.  Van  Tromp  (1895)^ 
59  J.  P.  246;  of  Coleridge,  L.C.J., 
in  Harris  v.  May  (1883%  48  J.  P. 
261  :  12  Q.  B.  Dj  at  p.  99  ;  of  Charles,  J., 
in  Laidlaw  v.  Wilson  (1893\  58  J.  P.  58 ; 
[1894j  1  Q.  B.,  at  p.  74,  and  of  Darling, 
J.,  m  Sacon  v.  Callow  Park  Dairy 
Co,,  Limited  (^190:2)  66  J.  P.  805.  The 
point  was  raised  but  not  decided  in 
Sanders  v.  Sadler  (1906),  71  J.  P.  3.  If 
the  agreement  between  the  respondent  and 
the  dairy  company  constitutes  a  warranty, 
the  label  docs  not  sufficiently  connect  this 
consignment  of  milk  with  that  warranty 
(  Watts  V.  Stevens  (1906),  70  J.  P.  418  ;  [1906] 
2  K.  B.  323). 

Rowlands  for  the  respondent— The  con- 
tract to  give  the  warranty  need  not  be  in 
writing  as  long  as  there  is  a  warranty  in 
writing,  as  there  is  in  this  case,  namely, 
the  label.  See  the  finding  as  to  the 
verbal  arrangement  between  the  dairy  com- 
pany and  the  respondent  in  the  case,  and 
Irving  v.  Callow  Park  Daily  Co.,  Limited, 
(1902),  66  J.  P.  804,  and  Bacon  v.  CaUow 
Park  Dairy  Co.,  Limited,  supra.  As  long 
as  there  is  an  agreement  between  the  pur- 
chaser and  the  vendor  that  there  shall  be  a 
warranty,  and  there  is  a  warranty  in  writing 
from   the   person    actually   supplying  the 
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milk,  that  is  a  sufficient  warranty  under 
the  section.  The  label  here  became  part  of 
the  agreement,  and  explained  it.  Secondly, 
the  words  "genuine  milk"  in  the  written 
agreement  l>Btween  the  vendor  and  the 
purchaser  constitute  a  written  warranty 
within  the  meaning  of  the  section,  notwith- 
standing the  last  words  upon  which  the 
appellant  has  relied. 

Channell,  J.— We  think  that  the  appeal 
must  be  allowed.  The  respondent  obtamed 
a  churn  of  milk  which  he  believed,  and  had 
every  reason  to  believe,  was  good  and  pure 
milk.  He  was  summoned  under  s.  9  of  the 
Foodand  Dru^  Act,l  875,  and  it  appeared  that 
the  milk  sold  by  him  from  this  churn  was 
deficient  in  milk  fat  so  as  to  affect  injuri- 
ously its  quality,  substance,  or  nature.  All 
the  facts  necessary  to  establish  the  pur- 
chaser's defence  under  s.  25  were  found  by 
the  justices,  and  they  dismissed  the  infor- 
mation, but  stated  a  case  as  to  whether  he 
had  obtained  a  written  warranty  within  the 
meaning  of  s.  25.  The  written  warrantv, 
it  is  clear,  must  mean  a  warranty  available 
for  the  purchaser.  And  to  be  available  it 
must  be  a  warranty  from  his  vendor.  In 
this  case  the  purchaser  got  no  written 
warranty  from  his  vendor.  Speaking  gene- 
rally, the  word  "  warranty  "  must  refer  to  a 
warranty  from  the  vendor.  If  there  was  a 
written  warranty  from  the  farmer  to  the 
vendor,  and  bv  a  written  agreement  the 
benefit  of  that  nad  been  transferred  to  the 

Surchaser,  the  purchaser  might  have  a  good 
efence  under  s.  25.  That  is  my  present 
idea  ;  but  it  is  not  necessary  in  the  present 
case  so  to  decide,  for  there  is  a  para- 
graph in  the  case  which  states  that  it  was 
part  of  the  arrangement  that  the  milk 
should  be  supplied  from  the  farmer  under 
warranty  directly  to  the  purchaser.  But 
that  arrangement  was  not  in  writing.  Then 
it  was  contended  that  the  label  by  itself  was 
a  sufficient  warranty,  but  on  the  face  of  it 
the  label  ¥ras  only  a  warranty  to  the  vendor. 
It  seems  to  me  that  in  order  to  raise  the 
defence  given  by  s.  26,  the  purchaser  must 
get  a  warranty  from  his  vendor,  and  he  must 
get  it  in  writing. 

Bray,  J.— I  agree. 

Sutton,  J.— I  agree. 

Appeal  allowed. 

Solicitor  for  the  appellant :  T.  W.  Weeding, 
Kingston-on-Thames. 

Solicitors  for  the  respondents :  W.  T. 
Kicketts  k  Son. 
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December  13,  1907. 

(Before  Channell,  Bray  and  Sutton,  JJ.) 
Rex  V,  Surrey  JJ. ;  Ex  parte  Lookk- 

KlNG. 

Highways— Stopping  up — Diversion — Cer- 
tificate of  justices  —  Plan  —  Metes, 
bounds  and  admeasurement  —  Enrol- 
ment at  quarter  sessions  —  Highway 
Act,  1835  (5  &  6  Will.  4,  c.  50),  s.  85. 

Application  having  been  vwde  to  quarter 
sessions  to  enrol  a  certificcUe  of  justices 
for  the  stopping  up  and  diversion  of  a 
hightoay^  and  quarter  sessions  having 
reused  to  do  so  on  tfie  ground  (inter 
alia)  that  the  plan  which  had  been 
delive7'ed  to  the  justices  and  was  an- 
nexed to  the  certificate^  and  which  was 
a  sheet  of  the  ordnance  survey  toith  a 
scale  printed  thereon  showing  that  it 
was  on  the  scale  of  twenty-five  inc/us  to 
the  mile  and  with  a  note  written  on  it 
in  two  places  showing  thattfie  jyronosed 
new  highway  was  five  feet  in  widtfi,  did 
not  particularly  describe  the  old  and 
proposed  new  highways  by  metes^  bounds 
ana  admeasurement  as  required  by  s,  85 
of  the  Highway  Act,  1835, 

Held,  that  there  was  no  admeasurement 
upon  the  plan  as  required  by  the  statute, 
and  that  therefore  a  mandamus  t«fou/<f 
Tiot  issue  to  quarter  sessions  to  compel 
them  to  enrol  the  certificate. 

Rule  nisi  for  a  mandamus  to  the  justices 
of  Surrey  commanding  them  at  the  next 
quarter  sessions  to  enrol  a  certificate  under 
the  hands  of  two  justices,  dated  Ma^  llth, 
1907,  stopping  up  and  diverting  a  highway 
in  the  parishes  of  Byfleet  and  Chertsey, 
leading  from  the  northern  end  of  Green 
Lane,  in  the  parish  of  Byfleet,  to  the  point 
in  the  i>arish  of  Chertsey  where  it  crossed 
the  main  line  of  the  London  and  South 
Western  Railway,  and  to  make  an  order 
for  stopping  up  and  diverting  the  highway. 
The  rule  was  obtained  at  the  instance  of 
Mr.  Hugh  Fortescue  Locke-King,  of  Brook- 
lands,  Weybridge. 

The  following  facts  appeared  from  the 
affidavits : 

On  February  16th,  1907,  the  applicant, 
being  desirous  of  stopping  up  the  nighway 
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Rex  V,  Surrey  JJ.  ;  Ex  parte  Locke- 
King. 

in  pursuance  of  s.  84  of  the  Highway  Act, 
1835,  by  notice  under  his  hand  required  the 
Chertsey  Urban  District  Council,  and  on 
February  23rd,  1907,  the  Chertsey  Rural 
District  Council,  as  surveyors  of  highways 
for  the  parishes  of  Byfleet  and  Chertsey 
respectively,  to  apply  to  two  justices  to  view 
the  old  and  proposed  new  highways,  and  to 
give  the  directions  required  by  the  statute. 

On  February  19th,  1907,  the  Chertsey 
Urban  District  Council  passed  a  resolution 
agreeing  to  the  diversion,  and  on  February 
26th,  1907,  the  Chertsey  Rural  District 
Council  passed  a  similar  resolution. 

On  March  6th,  1907,  the  Byfleet  Parish 
Council  passed  a  resolution  agreeing  to  the 
stopping  up  and  diversion  of  the  highway. 

On  March  18th,  1907,  public  notice  was 
duly  given  that  the  said  resolution  had 
been  passed,  and  that  in  pursuance  of  s.  13 
of  the  Local  Government  Act,  1894,  it 
would  be  confirmed  by  the  said  council  at  a 
meeting  to  be  held  not  less  than  two  months 
after  March  18th,  1907,  being  the  date  of 
the  first  publication  of  the  said  notice. 

On  March  21st,  1907,  the  formal  consent 
in  writing  of  the  applicant,  who  was  the 
owner  of  a  portion  of  the  land  over  which 
the  proposea  new  highway  was  to  run,  and 
of  the  London  and  ISouth  Western  Railway 
Company,  who  were  the  owners  of  the 
remaining  portion,  was  duly  given. 

On  April  3rd,  1907,  the  two  district  coun- 
cils applied  to  two  justices  to  view  the  old 
and  proposed  new  highways. 

On  April  6th,  1907,  the  said  two  justices 
together  duly  viewed  the  old  and  proposed 
new  highways,  and  directed  the  councils  to 
aftix  the  notices  in  pursuance  of  the  High- 
way Act,  1835. 

On  May  11th,  1907,  the  two  justices  gave 
their  certificate,  which,  after  reciting  the 
above  facts,  witn  the  exception  of  the  reso- 
lution of  the  Byfleet  Parish  Council,  stated 
that  a  plan  verified  on  oath  by  a  competent 
surveyor  had  been  delivered  to  them  show- 
ing the  old  and  proposed  new  highways  by 
metes,  bounds  and  admeasurement,  and 
the  plan  was  annexed  to  the  certificate. 
The  plan  was  a  sheet  of  the  ordnance 
survey,  and  a  scale  was  printed  thereon, 
showing  that  it  was  on  the  scale  of  twenty- 
five  inches  to  the  mile,  and  a  note  was 
written  on  the  map  in  two  places  showing 
that  the  proposed  new  highway  was  five 
feet  in  width. 

On  June  4th,  1907,  the  resolution  of  the 
Byfleet  Parish  Council  was  duly  confirmed. 

On  July  2nd,  1907,  application  was  made 
to  the  Surrey  Quarter  Sessions  to  enrol  the 
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certificate  and  make  the  usual  order  in 
accordance  with  ss.  85,  91  of  the  Highway 
Act,  1835.  No  notice  of  appeal  against  the 
certificate  had  been  given,  but  on  the  appli- 
cation being  made  the  clerk  of  the  peace 
informed  the  justices  that  the  papers  were 
not  in  order,  as  the  consent  of  the  parish 
council  was  a  condition  precedent  to  the 
view  by  the  justices  and  to  the  giving  of 
their  certificate. 

The  matter  was  adjourned  by  quarter 
sessions  to  July  5th,  1907,  when  they  re- 
fused to  enrol  the  certificate  and  make  the 
usual  order  on  two  grounds,  viz.,  (1)  that 
the  consent  of  the  parish  council  of  Byfleet 
required  by  s.  13(1)  of  the  Local  Govern- 
ment Act,  1894,  was  a  condition  precedent 
to  the  view  by  the  justices  and  tne  giving 
by  them  of  tneir  certificate ;  (2)  that  the 
plan  delivered  to  the  said  justices  did  not 
particularly  describe  the  old  and  propased 
new  highways  by  metes,  bounds  ana  ad- 
measurement thereof  as  required  by  s.  85  of 
the  Highway  Act,  1835. 

The  Highway  Act,  1835,  s.  85,  provides : 
"...  the  said  several  notices  having 
been  so  published,  and  proof  thereof  having 
been  given  to  the  satisfaction  of  the  said 
justices,  and  a  plan  having  been  delivered 
to  them  at  the  same  time  particularly  des- 
cribing the  old  and  the  proposed  new  high- 
way, by  metes,  bounds,  and  admeasurement 
thereof  .  .  .  the  said  justices  shall  proceed 
to  certify  ...  and  the  said  certificate  of 
the  said  justices,  together  with  the  proof 
and  plan  .  .  .  shall  be  enrolled  by  the 
clerk  of  the  peace  amongst  the  records  of 
the  said  court  of  quarter  sessions  ..." 

E7me8t  £.  Jelf  showed  cause  for  the  jus- 
tices.— The  plan  ought  to  have  described 
the  old  and  proposed  new  highways  by 
"  metes,  bounds  and  admeasurement.'^  The 
words  of  s.  85  of  the  Highway  Act,  1835, 
are  distinct.  There  can  Ins  no  doubt  that 
the  applicant  has  not  literally  complied 
with  the  words  of  the  section.  It  is,  how- 
ever, for  the  justices  to  decide  whether  he 
has  done  so  or  not.  No  lengths  have  been 
given  in  words  or  figures.  The  scale  is  in- 
sufficient. [Having  cited  B,  v.  Newmarket 
Rail,  Co,  (1850),  14  J.  P.  798,  he  was  stopped 
by  the  court.] 

Macmorran,  K.C.  {Guy  Luskington  with 
him),  in  support. — A  plan  does  not  usually 
state  that  a  road  is  of  a  certain  length. 
This  map  suflSciently  represents  the  "metes, 
bounds,  and  admeasurement''  for  every 
reasonable  purpose. 


Digitized  by 


Google 


MAGISTERIAL   CASES. 


Rex  V,  Surrey  JJ.  ;  Ex  parte  Locke- 
KiN(;. 

Channell,  J. — We  are  of  opinion  that 
this  rule  must  be  discharged.  There  are 
many  technicalities  in  the  proceedings  for 
stopping  up  highways,  and  possibly  neces- 
sanl^  so ;  out  there  is  no  power  in  the 
magistrates  to  alter  the  terms  of  the  statute 
or  to  say  that  anything  which  the  statute 
does  in  fact  require  is  unnecessary.  What 
the  statute  does  in  fact  require  is  a  plan 
describing  the  old  and  the  proposed  new 
highway  by  "  metes,  bounds,  and  suimeasure- 
ment  thereof."  Now,  "  admeasurement "  is 
a  well-defined  word,  and  it  seems  to  imply 
that  the  measurement  must  be  stated  on 
the  plan.  If  it  had  been  on  some  other 
document  accompanying  the  plan,  perhaps 
I  might  have  stretched  the  language  of  tne 
statute  which  says  the  admeasurement  is  to 
be  on  the  plan,  and  have  held  that  that 
would  do.  But  here  there  is  no  admeasure- 
ment anywhere.  There  are  the  metes  and 
bounds,  but  there  is  nothing  that  can  be 
called  admeasurement.  The  only  way  of 
getting  at  the  measure  is  by  roea.su ring 
along  a  curved  line,  which  is  a  difficult 
operation  for  anyone  to  do  exactly,  and 
then  comparing  it  with  the  scale.  I  cannot 
say,  myself,  that  that  is  an  admeasurement. 
A  process  of  possible  calculation  is  not  an 
admeasurement,  and  the  magistrates  were 
right  in  what  they  did,  and  they  would  have 
been  wrong  if  they  had  decided  otherwise. 
But  I  am  not  sure  that  it  is  necessary  to  go 
so  far,  for  it  seems  that  the  consideration  of 
these  points  is  a  matter  which  has  been 
assigned  to  the  magistrates  to  look  into, 
and  if  it  has,  and  if  tbey  have  come  to  this 
conclusion,  that  is  not  a  matter  with  which 
we  should  deal  by  mandamus. 

Bray,  J.-  I  am  of  the  same  opinion.  I 
do  not  think  this  plan  complies  with  the 
terms  of  the  statute,  because  it  contains  no 
admeasurement  of  the  old  and  new  high- 
ways, and  as  the  distance  is  most  important 
it  seems  to  me  that  the  admeasurement  of 
the  old  and  new  highways  is  most  important. 
The  usual  way  is  to  state  the  distance  on 
the  plan  from  A.  to  B. 
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Sutton,  J.— I  agree. 


Eule  discharged. 


Solicitor  a^inst  the  rule :  T.  W.  Weeding, 
Kingston-on-Thames. 

Solicitors  in  support:  Metcalfe,  Birkett 
and  Rowlatt,  for  Paine,  Brettell  and  Porter, 
Chertsey. 


Decern^  17,  1907. 

(Before  Channell,  Bray,  and 
Sutton,  JJ.) 

Williams  v.  Weston-super-Mare  Urban 
District  Council. 

Local  Grovemment  —  Byelaw  —  Validity  — 
Weston-super-Mare  Improvement  Act, 
1887  (60  &  51  Vict.  c.  cvii.),  ss.  79,  149. 

The  respondents*  local  Act  empowered  them 
to  make  byelaws  for  prohibitinq  or 
regulating  the  erection  on  the  foreskore^ 
sands  or  vxutes^  of  any  booth  or  other 
erection^  tohich  in  their  opinion  might  be 
a  cause  of  danger^  obstruction^  nuisance, 
or  annoyance,  and  generally  for  regula- 
ting the  user  of  the  foreshore,  sands  and 
wastes.  The  respondents  made  a  bye- 
law  forbidding  the  erection  of  any  booth 
or  other  erection  on  the  foreshore,  scinds 
or  wastes,  provided  that  tJie  prohibition 
should  not  apply  in  any  case  wJiere  Ute 
respondents  granted  permission  for  the 
erection.  The  apjiellant  erected  without 
permission  a  certain  structure  which 
the  justices  found  as  a  fact  was  an 
erection  within  the  byelaw,  and  tliey 
convicted  and  fined  the  appellant. 

Held,  on  a  case  stated,  that  the  byelaw  was 
valid,  as  the  local  Act  gave  power  to  the 
respondents  to  say  that  any  booth  or 
erection  taas  prima  facie  a  cause  of 
danger,  obstruction,  nuisance  or  annoy- 
ance, and  the  byelaw  loas  not  rendered 
invalid  by  the  fact  that  the  resjxmdents 
had  reserved  to  themselves  a  2>ower  to 
grant  j)ermission  in  particular  cases. 

Case  stated  by  the  undersigned  justices 
for  Somerset,  sitting  at  Weston-super-Mare. 

1.  At  a  petty  sessions  holden  at  Weston- 
super-Mare  for  the  division  of  Axbridge  in 
the  county  of  Somerset  on  the  7th  June 
1907  an  information  preferred  by  Hugh 
Nettleton  as  the  surveyor  of  the  respondents, 
the  urban  district  council  of  Weston-super- 
Mare,  duly  authorised  in  that  behalf,  against 
the  appellant,  John  Maurice  Williams,  for 
that  the  appellant  on  the  night  of  Whit 
Sunday  the  19th  or  morning  of  Whit  Monday 
the  20th  Mav  1907  in  the  said  urban  district 
unlawfully  did  erect  a  certain  booth  shed 
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Williams  v.  Weston-super-Mare  Urban 
District  Council. 

stand  stall  or  other  erection  to  wit  a  covered 
coffee-van  on  a  part  of  the  foreshore  sands 
or  wastes  without  having  obtained  per- 
mission from  the  said  council  for  that 
Surpose  contrary  to  a  byelaw  for  the  said 
istrict,  was  duly  heard  and  determined 
and  upon  such  hearing  we  convicted  and 
fined  tne  apppellant 

2.  The  appellant  is  a  blacksmith  carrying 
on  business  at  Weston-super-Mare  and  the 
respondents  are  the  urban  sanitary  authority 
for  the  urban  district  of  Weston-super-Mare 
and  by  virtue  of  the  Local  Government 
Act  1894  are  the  successors  to  the  Weston- 
super-Mare  Improvement  Commissioners 
who  in  execution  of  powers  conferred  on 
them  by  the  Weston-super-Mare  Improve- 
ment Act  1887,  s.  79,  made  certain  byelaws 
which  were  duly  confirmed  by  the  Local 
Government  Board  on  the  7th  May  1889 
and  consented  to  in  writing  by  the  Board  of 
Trade  on  the  17th  May  1889. 

3.  Section  79  of  the  said  Act  enacts: 
"  The  commissioners  may  from  time  to  time 
make  byelaws  for  all  or  any  of  the  following 
purposes  (that  is  to  say)  :  for  prohibiting  or 
regulating  the  erection  on  the  foreshore 
sands  and  wastes  within  or  in  front  of  the 
district  of  any  booths  tents  sheds  stands 
stalls  shows  exhibitions  swings  roundabouts 
or  other  erections  and  the  playing  of  any 
games  on  the  said  foreshore  sands  and 
wastes  which  in  the  opinion  of  the  com- 
missioners may  be  a  cause  of  danger 
obstruction  nuisance  or  annoyance  and 
generally  for  regulating  and  if  need  be 
prohibiting  the  user  for  such  purposes  as 
shall  be  prescribed  by  the  byelaws  of  the 
said  foresnore  sands  and  wastes  or  any  part 
thereof, 

*'  For  regulating  and  if  need  be  prohibiting 
the  selling  and  hawking  of  any  article  com- 
modity or  thing  on  the  parades. 

"  For  the  preservation  of  order  and  good 
conduct  among  persons  frequenting  the 
parades  foreshore  sands  and  wastes." 

Section  49  of  the  said  Act  enacts :  '^  All 
byelaws  from  time  to  time  made  by  the 
commissioners  under  the  powers  of  this 
Act  except  byelaws  made  under  Part  VII. 
(telegraph  wires)  shall  be  made  under  and 
according  to  the  provisions  with  respect  to 
byelaws  contained  in  ss.  182  to  186  (both 
inclusive)  of  the  Public  Health  Act  1875 
except  so  much  thereof  as  relates  to  byelaws 
of  a  rural  sanitary  authority  Provided  that 
all  byelaws  may  be  partly  in  print  and 
partly  in  writing  (including  lithograph)  and 
that  no  byelaws  made  under  the  authority 
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of  this  Act  affecting  Part  VI.  (parades  and 
foreshore)  except  so  far  as  such  byelaws 
relate  to  the  parade  shall  be  valid  or  come 
into  force  witnout  the  consent  in  writing  of 
the  Board  of  Trade." 

4.  Byelaw  5,  hereinafter  referred  to  as  the 
said  byelaw,  under  which  the  appellant  was 
convicted  is  as  follows  ;  "  A  person  other 
than  an  officer  of  the  commissioners  or  a 

Eerson  or  a  servant  of  a  person  employed 
y  the  commissioners  in  or  about  any  work 
in  connection  with  improvement  or  main- 
tenance of  the  parades  foreshore  sands  or 
wastes,  shall  not  except  as  is  hereinafter 
provided,  erect  any  booths  tents  sheds  stands 
stalls  shows  exhibitions  swings  round- 
abouts or  other  erections  on  any  part  of 
the  parades  foreshore  sands  or  wastes  Pro- 
vided that  the  foregoing  prohibition  shall 
not  apply  in  any  case  where  upon  application 
to  the  commissioners  for  permission  to  erect 
any  booth  tent  shed  stand  stall  show  exhibi- 
tion swing  roundabout  or  other  erection  on 
any  part  of  the  parades  foreshore  sands  or 
wastes  upon  such  occasion  and  for  such 
purpose  as  shall  be  specified  in  such  appli- 
cation the  commissioners  may  grant  subiect 
to  compliance  with  such  conditions  as  they 
may  prescribe  without  making  any  charge 
therefor  permission  to  any  person  to  erect 
such  booth  tent  shed  stand  stall  show 
exhibition  swing  roundabout  or  other 
erection." 

5.  Byelaw  21  imposing  the  penaltjr  for 
any  offence  against  the  said  byelaw  is  as 
follows :  "  Every  person  who  shall  offend 
against  the  foregoing  byelaws  shall  be  liable 
for  every  such  offence  to  a  penalty  of  £5 
and  in  the  case  of  a  continuing  offence  to  a 
further  penalty  of  40s.  for  each  day  after 
written  notice  of  the  offence  from  the  com- 
missioners Provided  nevertheless  that  the 
justices  or  court  before  whom  any  complaint 
may  be  made  or  any  proceedings  may  be 
taken  in  respect  of  any  such  offence  may 
if  they  think  fit  adjudge  the  payment  as 
a  penalty  of  any  sum  less  than  the  full 
amount  of  the  penalty  imposed  by  this 
byelaw." 

6.  Upon  the  hearing  of  the  information 
it  was  admitted  or  proved  to  our  satisfaction 
as  follows  : 

(a)  That  on  the  20th  May  1907  the  appel- 
lant caused  a  certain  structure  of  wood  to 
be  brought  on  wheels  and  so  deposited  on 
that  part  of  the  foreshore  sands  or  wastes 
within  the  said  urban  district  to  which  the 
the  said  byelaw  applied.  The  structure  was 
drawn  by  a  donkey  to  its  position  on  the 
foreshore  sands  or  wastes,   the  appellant 


Digitized  by 


Google 


MAGISTERIAL   CASES. 


Williams  v.  Weston-super-Mare  Urban 
District  Council. 

assistiDg  in  getting  it  there.  The  donkey 
was  subsequently  taken  out  of  the  shafts 
and  the  shafts  were  also  removed.  The 
structure  consisted  of  a  covered  van  the 
body  of  which  was  8  ft  4  in.  long,  4  ft.  wide, 
and  6  ft.  4  in.  high.  The  structure  was  open 
in  front  for  a  width  of  6  ft.  from  which  a 
shelf  or  counter  prmected.  It  had  a  stove 
inside  and  an  iron  chimney  flue  at  one  end. 
A  canvas  awning  of  the  lull  length  of  the 
structure  projected  6  ft.  9  in.  from  the  front 
thereof.  The  two  front  wheels  support- 
ing the  structure  were  2  ft.  in  diameter 
and  the  rear  wheels  2  ft.  6  in.  in  diameter. 
The  width  of  the  tyres  was  2  in.  The 
two  front  wheels  were  embedded  in  the 
sand  (which  is  of  a  yielding  nature)  to 
the  depth  of  several  inches,  but  the  hind 
wheels  rested  on  a  plank  placed  underneath 
them.  The  structure  was  used  for  the  sale 
of  light  refreshments  such  as  tea,  coffee, 
cakes  and  buns.  Whilst  doing  business 
two  females  assisted  inside  the  structure 
preparing  and  serving  out  refreshments  to 
customers,  the  appellant  assisting  outside. 
For  the  accommodation  of  customers  seats 
were  provided  in  front  of  the  structure, 
such  seats  being  formed  of  two  planks 
resting  upon  three  boxes. 

(b)  That  the  appellant  had  not  applied  to 
the  respondents  for  permission  to  erect  any 
booth  shed  stand  stall  or  other  erection  on 
the  said  foreshore  sands  or  wastes  nor  had 
the  respondents  granted  the  appellant 
permission  therefor.  That  the  appellant 
was  not  a  person  excepted  from  the  said 
byelaw. 

(c)  That  the  structure  remained  fixed  in 
one  position  on  the  said  foreshore  sands  or 
wastes  from  Monday  the  20th  May  1907  to 
Saturday  the  25th  Mav  1907  and  was  used 
from  day  to  day  for  the  before  mentioned 
purposes  though  the  appellant  had  written 
notice  given  him  on  Wednesday  the  22nd 
May  1907  of  his  having  committed  a  breach 
of  the  byelaws  and  that  after  the  receipt 
of  such  notice  the  appellant's  solicitor 
addressed  a  letter  to  the  respondents'  clerk 
claiming  that  the  appellant  had  a  right  to 
have  his  coffee  van  on  the  sands  and  carry 
on  his  business  there. 

(d)  That  the  respondents  had  granted 
permissions  under  the  byelaws  to  numerous 
persons  who  had  appliea  to  the  respondents 
therefor. 

(e)  That  the  said  Hugh  Nettleton,  the 
informant,  had  been  duly  authorised  by  the 
respondents  to  prosecute  herein. 

(!)  That  the  appellant  had  been  convicted 
in  this  court  oi  summary  jurisdiction  on 
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the  19th  June  1896  and  fined  for  a  similar 
offence  against  the  said  byelaw. 

7.  Counsel  on  behalf  of  the  respondents 
contended  that  this  proqjeeding  on  the  part 
of  the  appellant  was  an  attempt  to  evade 
the  said  byelaw.  That  the  question  was 
for  what  purpose  the  structure  was  on  the 
said  foreshore  sands  or  wastes  and  that  to 
all  intents  and  purposes  it  was  a  booth 
shed  stand  stall  or  other  erection  within 
the  meaning  of  the  said  byelaw  and  that 
the  wheels  had  been  adopted  for  the  purpose 
of  evading  the  said  byelaw.  He  referred 
to  a  certain  local  case  oefore  the  late  Lord 
Chief  Justice  Coleridge  in  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice 
decided  on  the  4th  February  1891  wherein 
James  Williams,  the  father  of  the  appellant, 
was  plaintiff  and  the  Weston-super-Mare 
Improvement  Commissioners  and  another 
were  defendants  and  to  the  fact  that  in 
such  action  (inter  alia)  the  validity  of  the 
said  byelaw  was  upheld  and  its  applicability 
to  a  similar  structure  deposited  for  a  similar 
purpose  on  tbe  said  foreshore  sands  or 
wastes  was  sustained.  He  also  referred  to 
the  case  of  Richardson  v.  Brown  (1885)^ 
49  J.  P.  661. 

8.  The  appellant  who  appeared  in  person 
contended  tnat  the  said  byelaw  was  illegal 
and  ultra  vires  on  the  ground  that  it 
prohibited  something  being  done  except  by 
licence  or  permission  of  the  local  authority. 

The  appellant  further  urged  that  the 
foreshore  was  outside  the  jurisdiction  of 
the  respondents  and  was  not  the  property 
of  the  respondents  or  of  the  lord  oi  the 
manor  of  Weston-super-Mare  but  of  the 
Crown.  Also  that  because  the  structure 
was  on  wheels  it  was  not  an  erection  within 
the  meaning  of  the  said  byelaw.  He 
further  claimed  a  customary  right  to  do  the 
act  complained  of  but  he  entirely  failed  to 
give  any  evidence  of  the  existence  of  the 
right  claimed  although  when  in  the  witness- 
box  he  was  cross-examined  and  challenged 
to  do  so. 

9.  We  were  of  opinion  that  the  said  bye- 
law was  a  good  and  valid  byelaw  and 
overruled  the  said  objections  holding  that 
the  said  byelaw  was  reasonable  and  such 
as  was  within  the  powers  of  the  said 
Improvement  Act  and  was  not  open  to  the 
objections  urged.  We  found  as  a  fact  that 
the  structure  was  an  erection  within  the 
meaning  of  the  said  byelaw  and  convicted 
the  appellant. 

The  questions  of  law  for  the  opinion  of 
the  court  are  whether  the  said  byelaw  is 
bad  on  either  of  the  grounds  alleged  by  the 
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appellant  as  stated  in  paragraph  8  of  this 
case  or  is  a  valid  and  subsisting  byelaw 
and  whether  or  not  we  were  right  in  holding 
that  the  structure  was  an  erection  within 
the  meaning  of  the  said  byelaw. 

If  the  court  should  be  of  opinion  that  the 
said  byelaw  is  valid  and  that  upon  the 
above  statement  of  facts  we  came  to  a 
correct  determination  in  point  of  law  then 
the  conviction  is  to  stand  but  if  the  court 
should  be  of  opinion  to  the  contrary  the 
said  conviction  is  to  be  quashed. 

Given  under  our  hands  this  17th  day  of 
August  1907. 

(Signed) 

J.  J.  Jadeson  Barstow. 

Thomas  N.  Sully. 

Chas.  Brown. 

R.  B.  Graves  Knyfton. 

James  R.  Bramble. 

P.  H.  Deverell. 

S.  G,  LttshingtoTij  for  the  appellant. — 
This  byelaw  is  not  valid.  Section  79  of 
the  Weston-super-Mare  Improvement  Act. 
1887,  only  authorises  the  prohibition  ol 
erections  which  are  a  cause  of  danger, 
obstruction,  nuisance,  or  annoyance.  The 
respondents  have,  however,  by  the  byelaw 
given  themselves  an  absolute  power  to 
prohibit  them.  Under  this  byelaw  the 
only  question  is  whether  the  person  putting 
up  an  erection  has  the  permission  of  the 
respondents.  The  byelaw  is  bad  as  being 
unreasonable  (Munro  v.  Watson  (1887\ 
51  J.  P.  660  ;  Parker  v.  Bournemouth  Cor- 
poration  (1902%  66  J.  P.  440;  Slattery  v. 
Naylor  (1888\  13  App.  Gas.  446).  The  case 
of  Kruse  v.  Johnson  (1898),  (i2  J.  P.  469 ; 
[1898]  2  Q.  B.  91,  does  not  apply. 

Macmorran,  K.C.  (F.  E,  Weatherley  with 
him),  for  the  respondents.  —  The  words 
"  cause  of  danger,  obstruction,  nuisance,  or 
annoyance"  in  s.  79  only  relate  to  the 
preceding  word  "games.*^  The  case  of 
Munro  v.  Watson,  supra,  was  distinguished 
in  Gray  v.  Sylvester  (1897),  61  J.  P.  807, 
which  shows  that  the  principle  of  the  former 
decision  is  only  to  be  appli^  in  accordance 
with  the  circumstances  of  the  case.  There 
is  nothing  unreasonable  in  the  byelaw  itself. 
In  Parker  v.  Bournemouth  Corporation, 
supra,  there  was  only  a  power  to  regulate 
and  no  power  to  prohibit. 

Ghannell,  J.  —This  is  a  good  byelaw.  I 
think  the  case  of  Kruse  v.  Johnson,  supru, 
made  a  new  departure  in  the  construction 
of  byelaws.  It  draws  a  distinction  between 
the  byelaws  of  a  company  and  those  of  a 
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public  body  to  whom  large  powers  are 
commonly  entrusted.  Gases  depending  on 
different  byelaws  made  under  different 
powers  are  of  little  assistance.  What  is 
established  is  that  when  power  has  been 
conferred  on  a  local  autnority  to  make 
byelaws  in  reference  to  their  own  district, 
prima  facie  the  intention  is  to  entrust  to 
that  body  all  considerations  as  to  whether 
particular  things  are  desirable  in  a  particular 
place,  and  whether  the  word  "nuisance" 
is  used  or  not  they  are  to  be  the  judges  of 
the  propriety  and  desirability  of  certain 
things  m  certain  places,  because  it  is 
assumed  that  they  will  know  much  better 
than  the  legislature  can  the  special  require- 
ments of  particular  places.  On  this  byelaw 
there  is  a  question,  which  \a  quite  arguable, 
as  to  whether  the  words  "which  m  the 
opinion  of  the  commissioners  may  be  a 
cause  of  danger,  obstruction,  nuisance,  or 
annoyance"  apply  to  both  parts  of  what 
has  gone  before,  i,e.,  both  to  the  prohibiting 
and  regulating  of  stalls  and  to  the  pro- 
hibiting and  regulating  of  games.  The 
words  "foreshore,  sands  and  wastes"  are 
repeated  in  both  branches  of  the  section, 
and  that  would  incline  me  to  say  that 
grammatically  these  words  apply  only  to 
the  second  part  and  not  to  the  first.  But  it 
is  not  very  important  whether  they  apply 
to  the  first  part  or  not,  for  this  reason.  If 
the  words  "cause  of  danger,  obstruction, 
nuisance,  or  annoyance  "  apply  to  the  first 
part,  that  would  be  very  important,  but 
those  words  alone,  of  course,  do  not  apply. 
If  those  words  apply,  there  apply  also  the 
important  words  "in  the  opinion  of  the 
commissioners."  So  it  is  the  commissioners 
who  are  made  the  judges  of  what  constitutes 
a  danger,  obstruction,  nuisance,  or  annoy- 
ance. I  think  the  effect  upon  the  first  part, 
if  they  were  not  there,  would  be  just  the 
same,  namely,  that  the  local  authority 
would  be  the  real  judges  of  the  matter,  and 
if  they  were  not  there,  there  would  be  an 
absolute  power  to  prohibit  stalls  and  so  on 
on  the  foreshore.  The  question  is  whether, 
looking  at  this  as  a  whole,  it  is  not  intended 
to  give  power  to  the  local  authority,  if  they 
think  that  all  stalls  on  this  open  foreshore 
would  prima  facie  be  a  nuisance  or  obstruc- 
tion, to  prohibit  them  altogether.  My  view 
is  that  this  section,  whether  the  words 
"which  in  the  opinion  of  the  commissioners 
may  be  a  cause  of  danger,  obstruction, 
nuisance,  or  annoyance  "  apply  to  the  stalls 
or  not,  does  give  the  local  authority  power 
to  say  ihsA  prima  faxie  anything  on  this 
open  space  is  an  obstruction,  and»  if  neces- 
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sary,  is  a  nuisance  or  annoyance.  I  think 
that  that  power  has  been  given  and  they 
have  exercised  it  Is  the  byelaw  made  bad 
by  their  having  in  form  reserved  an 
arbitrary  power  to  license  particular  stalls 
or  particular  individuals  to  have  a  stalll 
I  do  not  think  it  is.  The  principle 
established  by  Krtue  v.  Johnson,  supra,  is 
that  one  is  not  to  look  into  a  byelaw  and 
say,  "Well,  within  these  general  words  I 
can  suggest  a  case  which  would  be  perfect 
nonsense,  and  therefore  the  whole  byelaw  is 
bad."  That  is  not  the  way  in  which  one  is 
to  look  at  a  byelaw.  This  clause  is  Just  the 
thing  that  makes  the  prohibition  of  all 
stalls  upon  the  foreshore  reasonable,  because 
in  substance  it  is  provided  that  if  in  any 
particular  case  there  are  grounds  which  the 
local  authority  think  sufficient  for  making 
an  exception  they  will  make  an  exception. 
That  is  just  the  thing  that  prevents  an 
otherwise  too  general  prohibition  from  bein^ 
unreasonable.  Parker  v.  Bournemouth 
Corporation,  supra,  bears  a  considerable 
resemblance  to  tnis  case,  and  I  think  it  is 
proper  to  look  at  it  and  see  whether  there 
IS  anything  in  it  that  conflicts  with  our 
present  decision.  I  think  there  is  not,  as 
these  cases  depend  on  the  terms  of  the 
enactment  authorising  the  byelaw,  and  in 
that  case  there  was  only  a  power  to  regulate 
and  not  to  prohibit.  That  makes  all  the 
difference,  and  the  power  in  this  case  to 
prohibit  over  the  whole  space  is  enough  to 
render  this  byelaw  good. 

Bray,  J.— I  am  of  the  same  opinion  on 
the  same  grounds. 
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Sutton,  J.— I  agree. 


Appeal  dismissed. 


Solicitors  for  the  appellant :  Smith, 
Rundell  and  Dods,  for  Vachell  &  Co., 
Cardiff. 

Solicitor  for  the  respondents  :  Sydney  C. 
Smith,  Weston-super-Mare. 


December  9, 1907. 

(Before  Channell,  Bray  and  Sutton,  JJ.  ) 

Rex  v.  Owen  and  Others,  JJ. ;  Ex  parte 
Scovell. 

Procedure  —  Jurisdiction  —  Mandamus  to 
state  a  case — Proper  remedy  certiorari 
—Dogs  Act,  1871  (34  &  35  Vict.  c.  56), 
s.  2. 

Justices  made  an  order  under  s.  2  of  the 
Dogs  Act,  1871,  that  a  certain  dog,  being 
dangerous,  ^^  should  be  kept  v/nder 
proper  control  and  led  by  a  leash  by 
day  and  chained  up  by  night** 

On  motion  to  make  absolute  a  rule  for  a 
mandamus  to  the  justices  to  state  a  case 
as  to  whether  they  had  power  to  specify 
the  manner  of  control,  the  court,  con- 
sidering that  the  point  could  have  been 
more  conveniently  raised  by  certiorari, 
discharged  the  ride. 

Rule  nisi  for  a  mandamus  directed  to  the 
justices  of  Amlwch,  Anglesey,  to  show  cause 
why  they  should  not  state  a  case. 

The  justices  made  an  order  under  s.  2  of 
the  Dogs  Act,  1871,  with  regard  to  a  certain 
dog  belonging  to  the  applicant,  Mr.  Scovell, 
that :  "  the  said  dog  snould  be  kept  under 
proper  control,  and  led  by  a  leash  by  day 
and  chained  up  by  ni^ht."  An  application 
was  made  to  the  justices  to  state  a  case  on 
the  ground  that  they  had  no  power  to 
specify  the  manner  of  control.  Tne  appli- 
cation was  refused  on  the  ground  that  it 
was  frivolous.  Mr.  Scovell  then  obtained 
this  rule  for  a  mandumu^. 

By  s.  2  of  the  Dogs  Act,  1871  (34  &  35 
Vict.  c.  56) :  **  Any  court  of  summary  juris- 
diction may  take  cognizance  of  a  complaint 
ihat  a  dog  is  dangerous,  and  not  kept  under 
proper  control,  and  if  it  appears  to  Uie  court 
having  cognizance  of  such  complaint  that 
such  dog  is  dangerous,  the  court  may  make 
an  order  in  a  summary  way  directing  the 
dog  to  be  kept  by  the  owner  under  proper 
control  or  destroyed,  and  any  person  fail- 
ing to  comply  with  such  order  shall  be  liable 
to  a  penalty  not  exceeding  twenty  shillings 
for  every  day  during  which  he  fails  to 
comply  with  such  order." 
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Ellis  Griffith,  showing  cause  against  the 
rale.— The  application  is  frivolous.  For 
the  justices  have  the  power  to  specify  the 
manner  of  control.    The  dog  has  since  died, 

F.  E,  Smith,  in  support.— The  order  should 
have  stopped  at  the  word  "control."  The 
justices  have  no  power  to  specify  the  method 
of  control.  They  certainly  cannot  interfere 
with  the  manner  of  control  when  the  dog  is 
on  the  applicant's  private  propert^r,  as  that  it 
should  be  kept  chained  up  at  night.  The 
justices  should  be  orderea  to  state  a  case. 
[Beay,  J. — How  would  they  state  the  case  1] 
On  the  question  whether  in  law  the  justices 
have  the  right  to  specify  the  method  of 
control.  [Bray,  J.— You  do  not  want  any 
statement  of  facts.  Your  contention  is  that 
under  no  circumntances  were  they  justified 
in  making  this  order.  Was  not  certiorari 
the  proper  remedy?]  A  special  case  is  an 
available  method  of  raising  the  question. 
The  existence  of  another  remedy  is  no 
reason  why  a  mandamm  to  state  a  case 
should  not  be  granted. 

Channell,  J.— We  think  that  this  rule 
should  be  discharged.  The  application  is 
for  a  mandamus  to  the  justices  to  state  a 
case  on  a  point  of  law.  We  will  assume 
that  the  application,  which  it  is  in  our  dis- 
cretion to  grant,  has  been  raised  in  proper 
time.  The  application  to  the  iustices  was 
clearly  made  on  more  grounds  than  one,  and 
as  to  most  of  them  the  justices  were  right 
in  saying  that  they  were  frivolous.  But 
inter  alia  the  point  was  taken  that  that  part 
of  the  order  which  specified  the  manner  of 
control  was  ultra  vires.  We  think  that  is  a 
matter  which  gives  rise  to  considerable 
doubt,  and  we  do  not  give  any  decision  on 
the  point.  But,  as  we  think  tnat  this  point 
could  have  been  more  conveniently  raised 
by  certiorari,  in  our  discretion,  we  do  not 
order  the  justices  to  state  a  case. 

Bule  discharged. 

Solicitors  showing  cause  :  Norris,  Aliens 
and  Chapman,  for  Paynter,  Amlwch. 

Solicitors  in  support :  Chamberlain,  John- 
son and  Hartopp. 
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December  10,  1907. 

(Before  Channell,  Bray,  and  Sutton,  J  J.) 

Rex  v.  Bradford  and  Another  ;  Ex  parte 
Chambers  and  Another. 

Highways— Repair— Justices'  licence  to 
surveyor  to  take  materials— Jurisdic- 
tion— Park— Licence  for  fixed  period— 
Addressed  to  surveyor  of  council — 
Power  to  amend — Quarter  Sessions  Act, 
1849  (12  &  13  Vict.  c.  45),  s.  7— Highway 
Act,  1835  (5  &  6  Will.  4,  c.  50),  ss.  51, 
53,  54. 

Application  was  made  to  justices  hy  a  rural 
district  council  under  the  Highway 
Act,  1835,  for  a  licence  to  take  jrom  a 
quarry  materials  for  road  repairs.  It 
was  contended  on  behalf  of  the  owner 
that  the  land  in  which  the  quarry  toas 
situated  was  a  park,  and  that  the 
justices  therefore  had  no  jurisdiction 
to  make  the  order.  The  justices  were 
satisfied  on  the  evidence  that  the  land 
in  question  toas  not  a  park,  and  they 
granted  a  licence  to  the  surveyor  of  the 
rural  district  ccnincU  to  take  from  the 
quarry  materials  for  road  repairs  for  a 
period  of  five  years. 

Held,  (1)  that  the  justices  had  no  jwrisdic- 
tion  unless  the  Icmd  was  in  fojct  not  a 
park,  that  they  could  not  give  them- 
selves jurisdiction  by  an  erroneous 
finding  of  fact,  and  tnat  as  on  the  facts 
the  land  tn  question  vkls  a  park,  the 
justices  had  no  jurisdiction  to  make  the 
order;  (2)  that  the  justices  had  no 
power  to  make  the  order  for  a  fixed 
period  and  not  pro  re  nata :  and  (3)  that 
though  the  licence  should  have  been 
granted  to  the  rural  district  council 
themMlves  as  surveyors  of  the  parish, 
yet  that  as  it  was  granted  to  the  surveyor 
OS  their  servant,  this  error  vhjls  vnthin 
the  power  of  amendment  conferred  on 
the  High  Court  by  s.1  of  the  Quarter 
Sessions  Act,  1849. 
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special  sessions  for  the  highways,  and  dated 
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Rbx  v.  Bradford  and  Another;  Ex 
parte  Chambers  and  Another. 
October  2nd,  1906,  DPhereby  in  pursuance 
of  the  Highway  Act,  1835,  they  gave  their 
licence  to  the  surveyor  of  the  Newton 
Abbot  Rural  District  Council  to  dig,  get, 
take  and  carry  away  for  the  period  of  five 
years  materials  from  the  lands,  known  by 
the  names  of  Shortland  Head  Quarry  and 
Orange  Quarry,  in  the  occupation  of  Mrs. 
Marcus  Hare,  of  the  Grange,  Abbotskers- 
well,  within  the  parish  of  Abbotskerswell, 
one  of  the  parishes  comprised  within  the 
said  district  for  which  the  said  surveyor 
was  appointed,  for  the  use  and  benefit  of 
the  highways,  the  said  surveyor  making 
satisfaction  for  the  same  and  also  for  the 
damage  done  to  such  lands  in  the  manner 
directed  by  the  said  Act.  The  rule  was 
moved  on  the  ground  that  the  order  was  in 
excess  of  jurisdiction,  because  (1)  it  was 
made  for  five  years  and  not  pro  re  nata, 

(2)  it  was  made  in  respect  of  a  park,  and 

(3)  it  was  made  to  a  person  other  than  the 
rural  district  council,  who  represent  the 
surveyor  under  the  Highway  Act,  1835. 
The  rule  was  moved  at  the  instance  of 
Theodore  Oervase  Chambers  and  Mrs. 
Marcus  Hare. 

The  following  facts  appeared  from  the 
affidavits : 

The  applicants  for  the  rule  were  the 
trustees  of  the  freehold  property  on  which 
the  Orange  Quarry  was  situated,  and  the 
applicant,  Mrs.  Marcus  Hare,  was  the 
beneficial  owner  of  the  life  interest  and  was 
in  occupation.  The  property  consisted  of  a 
house,  known  as  Court  Grange,  and  about 
thirty  acres  of  enclosed  lancT  surrounding 
it.  The  house  was  approached  by  carriage 
drives  from  gates  upon  the  public  highway 
at  the  Higher  and  Lower  Lodges.  The  land 
consisted  entirely  of  grass  land  planted  in 
places  with  fruit  and  ornamental  trees,  and 
of  the  quarry  called  Grange  Ouarry.  A 
portion  of  the  land,  including  the  site  of 
the  quarry,  was  let  to  a  farmer  of  an  adjoin- 
ing farm,  and  held  by  him  along  with  his 
farm  for  the  j)urpose  of  grazing  sheep. 
Save  as  aforesaid  the  land  always  nad  been 
used  solely  for  ornamental  purposes,  and 
kept  and  maintained  with  the  object  of 
preserving  and  enhancing  the  amenities  of 
the  house  itself.  It  was  alleged  that  the 
blasting  operations  at  the  quarry  were  a 
dan^r  to  visitors  and  caused  the  occupier 
constderable  annoyance,  but  this  was  denied. 
The  quarry  was  hidden  with  trees  and 
bushes. 

The  quarry  was  situate  within  sixty  yards 
of  the  entrance  gate  to  Court  Orange  at  the 
Higher  Lodge,  and  the  land  which  contained 
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it  was  traversed  throughout  its  length  by 
the  entrance  carriai^e  drive  which  was  not 
fenced  off  from  the  land. 

The  land  or  field  in  which  the  quarry 
was  situated  was  rated  to  the  poor  as 
agricultural  land,  and  was  about  five  acres 
in  extent.  In  going  to  and  from  the  quarry 
for  the  purpose  of  carrying  the  materials 
the  private  carriage  way  of  the  owner  was 
not  used. 

There  were  no  common  lands  in  the 
parish  from  which  materials  for  highway 
repairs  could  be  obtained,  nor  any  enclosed 
lands  on  which  such  materials  could  be 
gathered,  nor  were  there  any  quarries  from 
which  such  materials  mij^ht  be  obtained 
other  than  the  two  quarries  mentioned  in 
the  licence.  The  materials  taken  were  used 
solely  for  the  repair  of  the  highways  in  the 
parish.  The  repairs  contemplated  at  the 
date  of  the  application  to  the  justices 
required  some  time  to  complete. 

Notice  by  the  Newton  Abbot  Rural 
District  Council,  signed  b^  their  surveyor, 
Wm.  Olver,  of  their  intention  to  apply  for 
a  licence  to  themselves  to  dig,  get,  take,  and 
carry  away  such  materials  as  might  be 
required  for  making  or  repairing  highways 
in  the  parish  of  Abbotskerswell,  had  been 
served  upon  S.  W.  Boothby,  the  known 
agent  of  the  owner  of  the  Orange  Quarry, 
from  which  materials  were  intended  to  be 
taken. 

On  the  evidence  the  justices  were  satisfied 
that  the  piece  of  land  in  which  the  quarry 
was  situated  was  not  a  park,  and  in  view  of 
the  foregoing  facts  and  the  nature  and 
extent  of  the  repairs  that  were  about  to  be 
undertaken  by  the  rural  district  council, 
they  came  to  the  conclusion  that  a  licence 
should  be  granted,  and  that  in  the  circum- 
stances it  was  proper  that  it  should  be  for 
a  period  of  five  years  from  October  2nd, 
1906. 

Wra.  Olver,  mentioned  in  the  licence,  was 
the  highway  surveyor  to  the  Newton  Abbot 
Rural  District  Council,  and  the  licence 
followed  the  language  of  Form  10  in  the 
schedule  to  the  Highway  Act,  1835,  but 
instead  of  being  granted  to  the  rural  dis- 
trict council  as  surveyors  of  the  parish,  was 
granted  to  Wm.  Olver,  the  highway  surveyor 
of  the  rural  district  council,  and  the  words 
"of  the  parish"  after  "surveyor"  were 
omitted. 

The  Quarter  Sessions  Act,  1849,  s.  7, 
provides  :  "  If  upon  the  trial  of  any  appeal 
to  any  court  of  quarter  sessions  against  any 
order  or  judgment  made  or  given  by  any 
justice  or  justices  of  the  peace  or  if  upon 
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Rex  v.  Beadford  and  Another;   Ex 
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the  return  to  any  writ  of  certiorari  any 
objection  shall  be  made  on  account  of  any 
omission  or  mistake  in  the  drawing  up  of 
such  order  or  judgment,  and  it  snail  be 
shown  to  the  satisfaction  of  the  court  that 
sufficient  grounds  were  in  proof  before  the 
justice  or  justices  making  such  order  or 
giving  such  judgment  to  have  authorised 
the  drawing  up  thereof  free  from  the  said 
omission  or  mistake,  it  shall  be  lawful  for 
the  court,  upon  such  terms  as  to  payment 
of  costs  as  it  shall  think  fit,  to  amend  such 
order  or  judgment,  and  to  adjudicate  there- 
upon as  if  no  such  omission  or  mistake  had 
existed    ..." 

The  Highway  Act,  1835,  s.  51,  provides : 
"  It  shall  and  may  be  lawful  for  every  such 
surveyor,  in  any  waste  land  or  common 
ground,  river  or  brook,  within  the  parish 
for  which  he  shall  be  surveyor,  or  in  any 
other  parish  wherein  gravel,  sand,  stone,  or 
other  materials  are  respectively  likely  to  be 
found  (in  case  sufficient  cannot  be  con- 
veniently had  within  the  parish  where  the 
same  are  to  be  employed,  and  sufficient 
shall  be  left  for  the  use  of  the  roads  in  such 
other  parish),  to  search  for,  dig,  get,  and 
carry  away  the  same,  so  that  the  said  sur- 
veyor doth  not  thereby  divert  or  interrupt 
the  course  of  such  river  or  brook,  or  prejudice 
or  damage  any  building,  highway,  or  ford, 
nor  dig  or  ^et  the  same  out  of  any  river  or 
brook  within  the  distance  of  one  hundred 
and  fift)r  feet  above  or  below  any  bridge, 
nor  within  the  like  distance  of  any  dam  or 
weir,  and  likewise  to  gather  stones  lying 
upon  anv  lands  or  grounds  within  the 
parish  where  such  highway  shall  be,  for 
such  service  and  purpose,  and  to  take  and 
carry  away  so  much  of  the  said  materials 
as  by  the  discretion  of  the  said  surveyor 
shall  be  thought  necessary  to  be  employed 
in  the  amendment  of  the  said  highways, 
without  making  any  satisfaction  for  the 
said  materials,  but  satisfaction  shall  be 
made  for  all  damages  done  to  the  lands  or 
grounds  of  any  person  or  persons  by  carry- 
ing awa^  the  same,  in  the  manner  herein- 
after directed  for  getting  and  carrying 
materials  in  inclosed  lands  or  grounds ; 
but  no  such  stones  shall  be  gathered  with- 
out the  consent  of  the  owner  of  such  lands 
or  grounds,  or  a  licence  for  that  purpose 
from  two  justices  at  a  special  sessions  for 
the  highways,  after  having  summoned  such 
owner  to  come  before  him,  and  heard  his 
reasons  if  he  shall  appear  and  give  any,  for 
refusing  his  consent/' 

Secti(m  53  provides :  "  It  shall  not  be 
lawful  for  any  surveyor,  or  any  other  per- 
40 
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son  acting  under  the  authority  of  this  Act, 
to  dig,  gather,  get,  take,  or  carry  away  any 
materials  for  inaking  or  repairing  any  high- 
way out  of  or  from  any  inclosed  land  or 
(^ound,  until  one  calendar  month's  notice 
m  writing,  signed  by  the  surveyor,  shall 
have  been  given  to  the  owner  of  the  pre- 
mises from  which  such  materials  are  in- 
tended to  be  taken,  or  to  his  known  agent, 
and  to  the  occupier  of  the  premises  from 
which  such  materials  are  intended  to  be 
taken,  or  left  at  the  house  or  last  or  usual 
place  of  abode  of  such  owner  or  agent,  and 
also  of  such  occupier,  to  appear  before  the 
justices  at  a  special  sessions  for  the  high- 
ways, to  show  cause  why  such  materials 
shaJl  not  be  had  therefrom;  and  in  case 
such  owner,  agent,  or  occupier  shall  attend 
pursuant  to  such  notice,  but  shall  not  show 
sufficient  cause  to  the  contrary,  such  justices 
shall,  if  they  think  proper,  authorise  such 
surveyor  or  other  person  to  dig,  get,  gather, 
take,  and  carry  away  such  materials  at  such 
time  or  times  as  to  such  justices  shall  seem 
proper ;  and  if  such  owner,  agent,  or  occu- 

Sier  shall  neglect  or  refuse  to  appear  by 
imself  or  his  agent,  the  said  justices  shall 
and  may  (upon  proof  on  oath  of  the  service 
of  such  notice)  make  such  order  therein  as 
they  shall  think  fit,  as  fully  and  effectually 
to  all  intents  and  purposes  as  if  such  owner 
or  occupier,  or  his  agent,  had  attended." 

Section  54  provides  :  "  It  shall  be  lawful 
for  every  sucu  surveyor,  for  the  use  afore- 
said, by  licence  in  writing  from  the  justices 
at  a  special  sessions  for  the  highways,  to 
search  for,  dig,  and  get  materials,  if  suffi- 
cient cannot  be  had  conveniently  within 
such  waste  lands,  common  grounds,  rivers, 
or  brooks,  in  or  through  any  of  the  several 
or  inclos^  lands  or  grounds  of  any  person 
whomsoever  (such  lands  or  grounds  not 
being  a  garden,  yard,  avenue  to  a  house, 
lawn,  park,  paddock,  or  inclosed  plantation, 
or  inclosed  wood  not  exceeding  one  hundred 
acres  in  extent,)  within  the  parish  where 
the  same  shall  be  wanted,  or  within  any 
other  parish  adjoining  or  lying  near  to  the 
highway  for  which  such  materials  shall  be 
required,  if  it  shall  appear  to  such  justices 
that  sufficient  materials  cannot  be  conveni- 
ently had  in  the  parish  where  such  high- 
ways lie,  or  in  the  waste  lands,  or  common 
grounds,  rivers,  or  brooks  of  such  adjacent 
parish,  and  that  a  sufficient  quantity  of 
materials  will  be  left  for  the  use  of  the 
parish  where  the  same  shall  be,  and  to 
take  and  carry  away  so  much  of  the  said 
materials  as  by  the  discretion  of  the  said 
surveyor  shall  be  thought  necessary  to  be 
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employed  in  the  amendment  of  the  said 
hignways,  the  said  surveyor  making  such 
satisfaction  for  the  materials  which  may  be 

Sot  or  taken  away,  and  also  for  the  damage 
one  to  such  lands  or  grounds  by  the  get- 
ting and  carrying  away  the  same,  as  shall 
be  settled  and  ascertained  by  order  of  the 
justices  at  a  special  sessions  for  the  high- 
ways." 

Macmorrarij  K.C.,  and  FT.  Mackenzie^ 
showed  cause.— It  was  within  the  jurisdic- 
tion of  the  justices  to  grant  a  licence  for 
fiyQ  years.  The  case  of  Earl  Manvers  v. 
Barthd&niew  (1878),  43  J.  P.  54  ;  4  O.  B.  D.  5, 
says  that  the  licence  is  limited  to  tne  neces- 
sities of  the  occasion  for  which  it  is  granted. 
There  being  evidence  that  it  would  take  five 
years  to  do  the  work,  it  was  in  the  justices* 
discretion  to  say  that  the  licence  should  be 
granted  for  that  period.  It  is  suggested  in 
that  case  that  the  licence  need  not  be  given 
for  any  particular  period,  and  that  suggests 
that  it  might  be.  All  that  that  case  decided 
was  that  a  licence  for  an  indefinite  period 
could  not  be  relied  upon.  As  to  the  sug- 
gestion that  this  place  wivs  a  park,  there 
was  evidence  on  which  the  justices  were 
entitled  to  find  that  it  was  not.  The  effect 
of  the  Public  Health  Act,  1876,  s.  144,  and 
the  Local  Qovernment  Act,  1894,  s.  25,  is  that 
the  rural  district  council  now  fill  the  oflice 
of  surveyor  of  highways,  and  though  the 
licence  was  granted  to  Mr.  Olver,  the  sur- 
veyor of  the  rural  district  council,  the 
words  of  ss.  53,  54  of  the  Highway  Act, 
1835,  are  wide  enough  to  authorise  the 
grant  of  the  licence  to  an  officer  of  the  niral 
district  council  instead  of  to  the  council 
themselves.  In  any  case,  this  court  has  a 
power  of  amendment  under  the  Quarter 
Sessions  Act,  1849,  s.  7. 

Fooie,  K.C.,  and  B,  L  Sim^,  in  support — 
Upon  the  evidence  the  lustices  were  wrong 
in  holding  this  place  to  be  a  park.  Though 
a  finding  of  fact  by  justices  is  conclusive  if 
there  is  any  evidence  to  support  it,  justices 
cannot  give  themselves  jurisaiction  by  erro- 
neously findii^  the  facts  {Bunbury  v.  Fuller 
{185S\  17  J.  P.  790).  The  general  principle 
is  stated  in  Rorke  v.  Errington  (1859)^ 
7  H.  L,  Rep.  617.  The  question  whether 
the  place  is  a  park  is  collateral,  as  the 
justices  cannot  entertain  the  matter  at  all 
if  it  is.  The  form  of  the  licence  is  wrong, 
as  it  was  granted  to  the  surveyor  of  the 
rural  district  council  instead  of  to  the 
council  themselves.  If  these  duties  could 
be  deputed  to  him  they  could  equally  well 
have  been  deputed  to  anybody.    The  power 
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of  amendment  in  s.  7  of  the  Quarter  Ses- 
sions Act,  1849,  does  not  apply  to  a  mistake 
in  law  but  only  to  a  clerical  mistake.  A 
correction  of  this  kind  will  not  be  made  on 
a  point  of  substance  (E.  v.  Tomltnsfm  {1872\ 
37  J.  P.  673  :  L.  R.  8  Q.  B.  12).  There  must 
be  some  evidence  that  the  person  who  drew 
up  the  order  meant  to  insert  what  the  court 
is  asked  to  insert. 


Macmorran^     K.C.,     in 
Williams  v.  Adams  {18G2\  26  J, 
R.  V.  Young  {188S\  47  J.  P.  519. 


reply,     cited 
'  P.  180,  and 


Channkll,  J. — The  question  arises  upon 
a  rule  for  a  certiorari  to  bring  up  an  order 
of  justices  as  to  entering  upon  certain  lands 
to  take  road  material.  There  are  three 
objections  made  to  the  order.  I  shall  deal 
first  with  the  one  that  really  goes  to  the 
merits  of  the  matter,  namely,  Mr.  Foot^s 
argument  that  this  place  being  a  park  there 
was  no  jurisdiction  to  make  an  order  in 
respect. of  it.  That  raises  difficult  questions 
upon  the  construction  of  the  Highway  Act, 
1835,  of  which  ss.  51,  53,  and  54  are  all 
more  or  less  relevant.  The  difficulties  arise 
upon  that  Act,  because  although  the  rules 
as  to  the  question  how  far  a  court  of  limited 
jurisdiction  can  give  itself  jurisdiction  by 
an  erroneous  decision  on  a  point  of  fact  are 
perfectly  well  settled,  there  is  a  difficulty  in 
applying  them  to  the  particular  cases  which 
come  before  the  court.  The  decisions  are 
perfectly  clear  that  such  a  tribunal  cannot 

Slve  itself  jurisdiction  by  erroneously 
eciding  a  question  of  fact  which  arises  as 
a  preliminary  point  before  the^  begin  to 
exercise  their  jurisdiction,  but  m  the  great 
majority  of  cases  the  difficulty  is  to  ascertain 
whether  it  is  a  preliminar^r  point  or  whether 
in  deciding  it  the  justices  are  in  fact 
exercising  the  jurisdiction  which  is  given 
to  them  oy  the  statute  in  question,  and  in 
the  ^reat  msgority  of  cases  where  this 
(question  arises  the  difficulty  is  to  see  what 
it  is  that  the  statute  gives  the  justices 
jurisdiction  to  consider.  In  the  case  of  the 
Highway  Act,  1835,  it  is  specially  difficult, 
because  the  sections  are  extremely  difficult 
to  understand.  I  am  still  in  considerable 
doubt  as  to  what  is  the  real  difference 
between  ss.  53  and  54,  but  it  seems  to  me 
that  one  must  read  the  whole  of  these 
sections  together.  Section  54  on  the  face  of 
it  deals  principally  with  what  the  surveyor 
may  do,  so  that  the  parenthesis  dealing 
witn  the  case  of  a  park  comes  in  as  a 
qualification  on  what  the  surveyor  may  do, 
but  he  is  to  do  it  by  licence  in  writing  from 
the  justices,  and  I  cannot  help  thinking 
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that  the  licence  there  referred  to  is  the 
licence  referred  to  in  s.  53.  and  one  mast 
read  those  two  sections  togetner.  Section  53 
authorises  the  justices  to  deal  with  notices 
to  be  given  by  the  surveyor,  and  authorises 
the  surveyor  to  take  away  such  material 
and  to  take  it  away  at  such  times  as  to 
such  justices  shall  seem  proper.  If  one 
looks  at  the  whole  matter  it  seems  that 
there  is  authority  in  the  justices  to  authorise 
the  surveyor  to  get  materials  from  a  place 
which  is  not  a  park,  but  they  have  no 
authority  to  order  that  the  surveyor  may 
get  materials  from  a  place  which  is  a  park. 
Although  the  sections  are  very  difficult  to 
follow,  yet  it  seems  to  me  that  it  is  a 
matter  preliminary  to  the  jurisdiction  of 
the  magistrates  that  the  land  should  not  be 
a  park  in  fact,  and  if  it  is  a  park  in  fact, 
then  although  the  justices  have  come  to  the 
conclusion  that  it  is  not,  that  is  a  matter 
preliminary  to  their  jurisdiction  and  one 
upon  which  they  cannot  give  themselves 
jurisdiction  by  coming  to  an  erroneous  con- 
clusion. The  only  question  which  remains 
is  whether  upon  this  evidence  this  land  was 
a  park  or  not.  I  think  we  must  come  to 
the  conclusion  that  it  was  in  point  of  fact  a 
park.  The  ground  on  which  tne  magistrates 
aeted  was  not  altogether  unreasonable. 
They  thought  that  the  occupier  had  for 
rating  purposes  been  taking  advantage  of 
this  not  being  a  park,  but  if  that  was  the 
ground  on  which  they  acted  I  think  they 
were  not  giving  proper  attention  to  the  fact 
that  the  person  rated  must  originally  have 
been  the  fanner  or  occupier,  and  m  his 
hands  it  would  be  rated  as  pasture  land. 
It  is  only  where  the  park  is  occupied  with 
the  dwelling-house  that  there  is  the  lower 
rating  under  the  Agricultural  Rates  Act, 
1896, 8. 9.  But  I  think  that  that  is  no  ground 
for  saying  that  this  is  not  a  park.  With 
regard  to  its  physical  description  it  seems 
to  have  been  a  park.  Therefore  on  that 
ground  the  rule  must  be  made  absolute. 
As  to  the  licence  being  for  a  period  of  five 
years  I  think  the  magistrates  have  gone 
wronff.  The  decision  in  Earl  Manvers  v. 
BariMlcmeufy  supra,  states  that  the  order 
does  not  operate,  when  made  in  the  terms 
of  the  statute,  for  an  indefinite  time,  but 
must  be  taken  to  be  made  pro  re  nata,  that 
is,  in  reference  to  the  position  at  the  time 
when  the  order  was  made  and  to  the  then 
requirements.  I  should  not  think  it  wrong 
if  the  magistrates  had  added  to  their  order 
that  it  should  not  last  beyond  a  certain 
time,  so  as  to  prevent  any  difficulty  arising 
in  tne  future.    But  they  have  not  done 
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that.  They  have  said  that  it  is  to  last  for 
five  years,  and  in  five  years  circumstances 
may  vary  very  much.  On  that  point  the 
rule  was  rightly  moved  and  should  be  made 
absolute.  There  remains  another  point, 
namely,  that  the  order  was  wrong  because 
it  purported  to  authorise  the  surveyor  of 
the  rural  district  council  to  do  this  work, 
and  not,  as  it  ought  to  do,  the  rural  district 
council  themselves.  I  am  of  the  strongest 
possible  opinion  that  that  comes  within  the 
power  of  amendment  given  by  the  Quarter 
Sessions  Act,  1849,  s.  7.  The  mistake  was 
not  quite  that  of  authorising  a  different 
person  from  the  one  who  ou^ht  to  be 
authorised.  It  is  clear  that  this  licence  was 
intended  to  authorise  the  surveyor  of  the 
district  council  in  his  capacity  as  servant 
of  the  district  council,  but  the  justices  ou^ht 
to  have  authorised  his  masters.  The  notice 
was  right  and  all  the  proceedings  were 
right,  and  this  is  a  mere  mistake  in  drawing 
up  the  order,  and  a  mistake  which  arose  to 
a  certain  extent  from  following  the  form  in 
the  schedule  to  the  statute.  Therefore  on 
that  ground  the  rule  ought  to  have  been 
discharged,  but  on  two  out  of  the  three 
grounds  it  must  be  made  absolute. 

Bray,  J.— I  am  of  the  same  opinion.  As 
to  the  first  ground,  we  have  to  ask  ourselves 
whether  it  was  intended  that  the  justices 
should  have  jurisdiction  to  give  a  licence  to 
the  surveyor  to  get  materials  from  a  park. 
If  it  was  intended  that  they  should  not, 
they  cannot  give  themselves  jurisdiction  by 
erroneously  saying  that  the  place  is  not  a 
park.  To  answer  that  question  we  have  to 
look  at  the  Highway  Act,  1835,  and  chiefly 
at  ss.  53  and  54.  [His  lordship  read  s.  54.1 
It  seems  to  me  that  it  was  not  intended 
that  the  surveyor  should  have  any  licence 
or  that  the  justices  should  pve  the  surveyor 
any  licence  to  take  materials  from  a  park, 
and  in  those  circumstances  it  would  be  the 
duty  of  the  magistrates  if  the  question  waa 
raised  whether  the  place  was  a  park  to 
inquire  whether  it  was  a  park,  and  then, 
but  then  only,  to  inquire  into  the  merits. 
That  brings  tne  case  within  Bwnbury  v. 
Fuller^  supra,  which  shows  that  it  is 
necessary  that  in  fact  it  should  be  a  park. 
For  the  reasons  given  by  my  brother 
Channell  I  think  this  place  in  fact  was  a 
park,  and  therefore  outsicfe  the  jurisdiction 
of  the  justices.  As  to  the  licence  being  for 
five  years,  it  has  been  decided  that  the 
magistrates  ought  not  to  make  an  order  to 
take  materials  for  any  repairs  that  might 
from  time  to  time  be  wanted,  and  they 
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Rex  v.  Bradford  and  Another;  Ex 
parte  Chambers  and  Another. 

ought  only  to  make  an  order  to  take 
materials  for  particalar  repairs  about  which 
evidence  is  given  before  them.  I  a^ree  that 
there  would  be  power  to  limit  the  time,  but 
this  order  professes  to  give  the  surveyor  a 
licence  to  take  what  materials  he  requires 
from  time  to  time  for  the  next  five  years  for 
whatever  repairs  may  be  necessary.  That 
being  so,  it  goes  beyond  the  order  which 
the  magistrates  were  entitled  to  make. 
Therefore  I  think  on  this  point  the  rule 
should  be  made  absolute.  As  to  the  other 
point  I  agree  entirely. 
Sutton,  J.— I  have  nothing  to  add. 

Rule  absolute. 

Solicitors  against  the  rule :  Church, 
Bendell  &  Co.,  for  Baker,  Watts,  Alsop  and 
Woollcombe,  Newton  Aboot. 

Solicitors  in  support :  Mann  and  Crimp, 
for  Hacker.  Micnelmore  and  Wilkinson, 
Newton  Abbot. 
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December  12,  1907. 

(Before  Channell,  Bray  and  Sutton,  J  J.) 

City  of  Liverpool  Watch  Committee  v. 
Kydd. 

Police — Pension— Superannuation — Reserve 
class — Additioufiil  remuneration — Final 
retirement—Amount  of  ultimate  _pen- 
sion— Police  Act,  1890  (63  k  54  Vict, 
c.  46),  First  Schedule. 

The  respondent^  a  sergeant  in  the  Liverpool 
city  police  force^  was  superannuated  and 
appointed  to  the  reserve  class  at  the  pay 
of  27s,  per  week.  As  the  result  he 
received  £73  per  annum  by  way  of 
alleged  pension  and  27s.  a  tveek  by  way 
of  reserve  class  pay. 

Held,  that  on  his  final  retirement  the  alleged 
pennon  could  not  be  taken  into  account 
in  calculating  the  amount  dtie  to  him 
by  vHiy  of  pension  on  his  final  retire- 
ment. 

Case  stated  by  the  Recorder  of  Liverpool. 
(The  case  will  be  found  fully  set  out  at 
71J.P.409.) 
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Avory,  K.C.  (Rigby  Sunft  with  him),  for 
the  appellants.  —  The  respondent  is  not 
entitled  to  a  pension  on  the  basis  of  the 
whole  amount  that  he  was  receiving  at  the 
date  of  his  retirement.  He  was  then  already 
receiving  a  pension  of  £73  per  annum,  and 
he  is  now  only  entitled  to  an  additional 
pension  based  on  the  27s.  a  week  which  he 
received  as  pay  when  in  the  reserve  class. 
He  has  contracted  himself  out  of  his  right 
to  a  pension  on  the  pension  (Upperton  v. 
Ridley  (190S\  67  J.  P.  349 ;  [1903J  A.  C.  281). 

Leslie  Scott,  for  the  respondent.— Under 
the  Police  Act,  1890,  there  could  be  no  con- 
tracting out.  A  pension  cannot  be  given 
under  the  Act  till  the  constable  has  retired 
{Garbutt  V.  Durham  Joint  Committee 
(1906\  70  J.  P.  265;  [1906]  A.  C.  291). 
There  was  evidence  to  justify  the  Recorders 
finding.  The  scheme  effected  an  economy, 
and  therefore,  there  was  evidence  upon 
which  the  Recorder  could  find  that  there  was 
no  real  resignation  by  the  respondent  in  June, 
1905.  [He  cited  Read  v.  Oreat  Eastern 
Rail.  Co.  (18G8),  33  J.  P.  199  :L.  R.  3  Q.  B. 
565  :  Griffiths  v.  Earl  of  Dudley  (1882) 
46  J.  P.  711 ;  9  Q.  B.  D.  357  ;  and  JVetherseal 
Colliery  Co.  y.  Bourne  (1889\  54  J.  P.  84  ; 
14  App.  Cas.  228.]  The  pay  was  for  ordinary 
services.  The  use  of  tne  word  "  pension^* 
cannot  alter  the  facts. 

Channell,  J.  — The  appeal  must  be 
allowed  on  the  short  grouna  that  the  case 
of  Upperton  v.  Ridley,  supra,  is  absolutely 
conclusive  of  this  case.  That  case  was  not 
brought  to  the  attention  of  the  Recorder, 
with  the  result  that  he  has  come  to  the 
conclusion  at  which  he  has  arrived.  The 
case  of  Upperton  v.  Ridley,  supra,  decides 
that  the  word  "pay"  in  the  Police  Act, 
1890.  is  a  technical  word  used  in  reference 
to  what  is  known  in  the  service  as  pay,  and 
does  not  include  the  whole  of  the  remunera- 
tion which  a  man  is  in  fact  receiving.  That 
is  the  decision  of  the  two  courts  below  and 
of  the  majority  in  the  House  of  Lords.  If 
"pay"  means  that  and  does  not  mean  the 
entire  remuneration,  it  is  clear  that  the 
only  pay  in  that  sense  which  the  respondent 
was  receiving  at  the  date  of  his  ultimate 
retirement  was  27s.  per  week  and  the  rest 
was  an  additional  sum  paid  to  him  as  a 
pension  for  past  services,  and  I  do  not  think 
the  Recorder  meant  to  say  the  contrary,  but 
he  rightly  said  that  the  payment  of  that 
plus  tne  27s.  a  week  was  the  inducement  to 
the  respondent  to  continue  his  services.  It 
was,  therefore,  in  one  sense,  the  remunera- 
tion for  his  continuing  to  give  his  services. 
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but  it  was  not  pay  in  the  technical  sense. 
That  is  conclusive  of  the  point,  but  the 
view  of  Lord  Davey,  who  dissented  from  a 
portion  of  the  judgment  in  Upperton  v. 
Ridley^  mprdy  is  worthy  of  consideration, 
namely,  that  on  the  assumption  that  pay- 
ment did  not  necessarily  mean  the  sum 
entered  as  pay  on  the  pay  sheets  as 
distinguished  from  the  sum  the  man  might 
be  getting,  yet,  to  that  extent,  the  appellant 
had  contracted  himself  out  of  the  Act.  I 
should,  myself,  think  there  is  no  objection 
to  that,  but  the  real  ground  for  deciding 
this  case  is  that  *'pay"  has  a  technical 
meaning  and  does  not  mean  the  entirety  of 
the  sum  a  constable  is  receiving  at  the  date 
of  his  retirement.  I  think  the  thing  was 
perfectly  bona  fide.  It  really  was  an 
inducement  to  the  men  to  continue  their 
services  by  putting  them  in  a  better 
pecuniary  position. 

Bbay,  J.— 1  agree.  I  .should  not  like  the 
corporation  to  think  that  I  think  this 
arrangement  was  not  bona  Rde  and  that 
this  was  not  a  good  pension. 

Sutton,  J.  -I  agree. 

Appeal  allowed. 

Leave  to  appeal  re/used. 

Solicitors  for  the  appellants  :  F.  Venn  & 
Co.,  for  E.  R.  Pickmere,  Liverpool. 

Solicitors  for  the  respondent :  Pritchard, 
Englefield  &  Co.,  for  Brighouse,  Ryland  & 
Co.,  Liverpool. 
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Deceniber  11,  12, 1907. 

(Before  CHANNELL,BRAYand  Sutton,  JJ.) 

Smith's  Dock  Company,  Limited  v, 
Tynemouth  Coepoeation. 

Public  health— Rating— Pontoons  —  Land 
covered  with  water— Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  211  (1)  (b). 

The  appellants  were  rated  at  £4,700,  beiiig 
the  fvll  net  annual  value  of  certain 
pontoons^  dock  land  and  buildings 
occupied  by  them  on  the  bank  of  the 
river  Tyne.  Atoll  states  of  the  tide  the 
water  of  the  river  fUmed  under  the  pon- 
toons^ which  were  used  for  repairing 
ships  and  were  kept  in  position  by  iron 
arms  working  on  hinges^  but  could  be 
detaclied.  The  pontoons  were  rated  as 
part  of  the  premises  forming  the  ship- 
building or  repairing  yard  of  the  appel- 
lants or  as  machinery  or  appliances 
attached  and  ancillary  to  the  use  of 
the  yard,  and  enhancing  its  value  as  a 
rateable  hereditament. 

Held,  that  the  pontoons  enhanced  the  value 
of  the  land  beneath  them^  and  that  such 
land  must  be  rated  as  ^^land  covered 
with  water  ^  within  the  meaning  of 
s.  211  (1)  (b)  of  the  PuUic  Health  Act, 
1875,  at  one-fourth  only  of  the  net 
annual  value. 


44 


Case  stated  on  the  hearing  of  a  rating 
appeal. 

At  the  general  quarter  sessions  for  the 
county  of  Northumberland,  held  on  October 
19th,  1906,  at  Newcastle-on-Tyne,  an  appeal 
by  the  Smith's  Dock  Company,  Limited, 
against  a  general  district  rate  for  the 
borough  of  Tynemouth  was  heard.  The 
court  of  quarter  sessions  confirmed  the  rate 
and  dismissed  the  appeal  with  costs,  subject 
to  the  following  case  : 

1.  In  a  general  district  rate  made  by  the 
respondents  on  April  23rd,  1906,  the  appel- 
lants were  rated  at  the  sum  of  £4,700  as  the 
rateable  value  of  certain  hereditaments 
belonging  to  and  occupied  by  them  on  the 
north-west  bank  of  the  river  Tyne,  in  the 
county  borouj^  of  Tyn^^io^^b,  and 
described  in  the  said  rate  as  **  pontoons, 
dock  land,  buildings,  etc."    The  said  sum 
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Smith's   Dock    Company,    Limited   v, 
Tynemouth  Corporation. 

of  £4,700  is  the  fall  net  annual  value  of  the 
8aid  hereditaments  ascertained  by  the  valua- 
tion list  for  the  purposes  of  poor  rate  in  force 
at  the  date  of  the  said  general  district  rate. 

2.  The  appellants  appealed  against  the 
said  general  district  rate  on  the  ground  that 
they  were  therein  rated  upon  the  full  net 
annual  value  of  the  whole  of  the  said  here- 
ditaments, and  contended  that  they  should 
have  been  rated  in  respect  of  part  of  the 
said  hereditaments  in  the  proportion  of  one- 
fourth  part  only  of  such  net  annual  value, 
under  s.  211  (1)  (b)  of  the  Public  Health 
Act,  1875,  on  the  ground  that  the  said  part 
of  the  said  hereditaments  consisted  of  "  land 
covered  with  water,"  within  the  meaning  of 
the  said  section.  For  the  purpose  of  the 
said  appeal  the  appellants  admitted  that  the 
said  sum  of  £4,700  was  correctly  entered  in 
the  said  list  and  rate  as  the  full  net  annual 
value  of  the  whole  of  the  said  hereditaments. 

a  A  part  of  the  said  hereditaments  con- 
sisted of  buildings  containing  machinery  for 
building  and  repairing  ships.  One  of  the 
docks  (No.  6)  was  a  dry  dock.  The  plan 
annexed  to  the  case  shows  the  position  of 
certain  pontoons,  and  in  the  spaces  marked 
"  wood  false  jetty,  water  under "  there  are 
piles  driven  into  the  soil,  which  is  covered 
oy  water  at  all  states  of  the  tide,  with 
wooden  decking  fixed  upon  it,  which  is 
moved  as  occasion  may  require. 

4.  The  dock  No.  6  is  an  ordinary  dry 
dock  into  which  ships  are  floated  at  high 
water,  the  water  being  afterwards  pumped 
oat  for  the  purpose  of  repairing  the  said 
ships.  O  win^  to  its  small  size  the  No.  6  dock 
is  now  very  little  used,  and  for  the  purposes 
of  Uiis  appeal  the  appellants  made  no  claim 
that  the  said  dock  should  be  rated  as  "  land 
covered  by  water"  under  the  said  s.  211 
(1)  (b)  of  the  Public  Health  Act,  1875. 

5.  The  space  occupied  by  the  pontoons 
and  the  space  between  and  behind  them  as 
far  as  a  certain  line  on  the  plan  were  at  one 
time  dry  land,  the  property  of  the  aupellants 
or  their  predecessors  in  title.  The  said 
pontoons  were  constructed  in  order  to  take 
ships  which  were  too  big  to  be  admitted 
into  No.  6  dock.  The  ground  under  the 
pontoons  and  the  space  behind  as  far  as  the 
said  line  were  excavated  and  dredged  by  the 
appellants,  and  the  water  of  the  river  Tyne 
now  flows  at  all  states  of  the  tide  as  far  as 
the  said  line. 

6.  Each  of  the  said  pontoons  was  con- 
structed of  iron  plates,  like  those  used  in 
iron-built  ships,  and  is  used  for  repairing 
diipe  in  the  iollowing  manner  :  The  ship 
which  requires  to  be  painted  or  repaired  is 
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brought  over  the  water  of  the  Tyne  along- 
side of  the  pontoon,  which  is  then  submerged 
by  letting  water  into  the  chambers  of  which 
it  is  constructed.  The  ship  is  then  floated 
over  the  submerged  pontoon,  and  the  water 
in  the  said  i>ontoon  is  pumped  out,  and  the 
pontoon  by  its  own  buoyancy  rises  and  lifts 
the  ship  high  and  dry  out  of  the  water.  In 
some  cases  where  the  ship  to  be  repaired 
has  been  longer  than  the  pontoon  on  which 
it  has  been  placed,  part  of  the  said  decking 
has  been  removed  at  each  end  of  the  said 
pontoon  so  as  to  make  room  for  such  ship. 

7.  Each  of  the  said  pontoons  is  kept  in 
position  by  iron  arms  or  booms,  working  up 
and  down  on  hinges  as  the  tide  rises  or  falls. 
The  said  arms  are  arranged  in  pairs,  one 
above  another ;  they  are  attached  at  one  end 
to  the  pontoon,  and  at  the  other  to  piles 
driven  into  the  ground,  which  was  excavated 
and  dredged  out  as  aforesaid. 

8.  Notwithstanding  the  connection  by 
means  of  the  said  iron  arms,  the  said 
pontoons  can  be  detached  from  the  piles  to 
which  they  are  attached,  and  they  nave  in 
fact  been  detached  and  taken  away  from 
the  places  where  they  ordinarily  float,  when- 
ever it  has  been  necessary  to  paint  or  repair 
the  said  pontoons,  or  to  dred^  the  mud 
which  collects  underneath  the  said  pontoons. 
The  said  pontoons  could  (if  it  were  thought 
convenient)  be  kept  in  pcKsition  by  means  of 
chains,  instead  of  the  said  iron  arms,  and  in 
other  cases  similar  pontoons  are  in  fact  so 
kept  in  position  by  means  of  chains. 

9.  One  of  the  said  pontoons  is  pumped 
out  by  means  of  a  steam  engine  to  which 
steam  is  conveyed  through  a  pipe  attached 
to  one  of  the  said  iron  arms.  The  other 
pontoon  is  pumped  out  by  an  engine  driven 
by  electricity  conveyed  by  a  cable  attached 
to  one  of  the  said  iron  arms.  Both  the  said 
engines  could  have  been  worked  by  means 
of  power  generated  on  board  the  said 
pontoons,  without  any  connection  with 
boilers  or  plant  on  land  for  generating 
steam  or  electricity.  On  some  of  the  said 
iron  arms  a  gangway  is  fixed  to  enable 
workmen  to  pass  from  the  land  to  the 
pontoons  and  vice  versa. 

10.  The  said  pontoons  are  always  afloat. 
The  tide  has  a  rise  and  fall  of  about  15  feet 
at  ordinary  spring  tides,  and  at  low  water 
at  ordinary  spring  tides  there  is  a  depth  of 
about  3  feet  6  inches  of  water  underneath 
the  said  pontoons. 

11.  When  it  is  necessary  to  take  any 
machinery  out  of  a  ship  resting  on  one  of 
the  said  pontoons  for  the  purpose  of  repair- 
ing such  machinery,  it  is  taken  into  one  of 
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Tynemouth  Corporation. 

the  buildings  containing  machinery  for 
building  and  repairing  ships.  About  80  per 
cent,  of  the  business  done  oy  the  appellants 
in  the  said  hereditaments  for  which  they 
are  rated  as  aforesaid  is  done  on  or  in  con- 
nection with  ships  which  are  carried  on  the 
said  Dontoons  in  the  manner  hereinbefore 
described. 

12.  The  appellants  contended  that  the 
whole  of  that  part  of  the  said  hereditaments 
over  which  the  waters  of  the  river  l^ne 
flow  as  above  stated,  as  far  as  the  line 
referred  to  in  paragraph  5,  was  "land 
covered  with  water"  witnin  the  meaning  of 
8.  211  (1)  (b)  of  the  Public  Health  Act,  1875, 
and  that  they  should  have  been  assessed  in 
respect  of  such  part  in  the  proportion  of 
one-fourth  only  of  the  net  annual  value 
thereof  in  the  manner  provided  by  the  said 
section. 

13.  The  respondents  contended  that  no 
part  of  the  said  hereditaments  ought  to  be 
rated  as  "  land  covered  with  water  "  under 
the  said  s.  211  (1)  (b);  that  the  pontoons 
were  in  fact  and  ou^ht  to  be  ratea  as  part 
of  the  premises  forming  the  shipbuilding  or 
repairing  yard,  or  as  machinerv  or  appliances 
attached  and  ancillary  to  the  use  of  the 
vard,  and  enhancing  its  value  as  a  rateable 
hereditament. 

14.  The  respondents  admitted  that  they 
had  rated  the  said  pontoons  in  accordance 
with  the  last-mentioned  contention.  If, 
contrary  to  the  respondents'  contention,  the 
said  pontoons  ought  to  be  rated  as  enhanc- 
ing the  value  of  that  part  of  the  said 
hereditaments  over  which  the  waters  of  the 
river  Tjrne  flowed  as  above  stated,  as  far  as 
a  certain  line,  the  respondents  admitted  that 
the  said  assessment  could  not  be  supported, 
and  that  the  said  part  of  the  said  heredita- 
ments ought  to  be  rated  at  one-fourth  part 
only  of  the  net  annual  value  thereof. 

15.  It  was  agreed  between  the  appellants 
and  the  respondents  that,  if  part  of  the  said 
hereditaments  ought  to  be  rated  at  one- 
fourth  part  onlv  of  the  net  annual  value, 
the  net  annual  value  of  that  part  was 
£3,300,  and  that  the  rate  should  be  upon 
one-fourth  part  thereof ;  and  that  the  rate 
should  be  upon  the  full  net  annual  value  of 
£1,400,  being  the  residue  of  the  said  sum  of 
£4,700,  which  is  the  net  annual  value  of  the 
whole  of  the  said  hereditaments. 

16.  The  quarter  sessions  decided  that  the 
contention  of  the  respondents  stated  in 
paragraph  13  hereof  was  right  in  law  and 
dismissed  the  said  appeal  with  costs. 

17.  If  the  court  should  be  of  opinion  that 
the    decision  of  the  quarter  bisbions  v^as 
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correct,  the  said  decision  is  to  stand.  If 
the  court  should  be  of  opinion  that  the  con- 
tention of  the  appellants  as  stated  in  para- 
graph 12  hereof  is  correct,  then  the  said 
rate  is  to  be  amended  in  accordance  with 
the  agreement  stated  in  paragraph  15 
hereof,  and  the  court  is  to  make  such  turther 
order  herein  as  to  costs  as  the  court  shall 
think  ^t 

(Signed)       Walter  C.  Hyde 
(for  appellants). 
Alex,  macmorran 
(for  respondents). 
June  27th,  1007 

The  Public  Health  Act,  1875,  s.  211  (l)(b), 
provides :  *'  The  owner  of  any  tithes,  or  of 
any  tithe  commutation  rentcharge,  or  the 
occupier  of  any  land  used  as  arable  meadow 
or  pasture  ground  only,  or  as  woodlands 
marjLet  gardens  or  nursery  grounds,  and  the 
occupier  of  any  land  covered  i^^dth  water,  or 
used  only  as  a  canal  or  towing-path  for  the 
same,  or  as  a  railway  constructed  under 
the  powers  of  any  Act  of  Parliament  for 
public  conveyance,  shall  be  assessed  in 
respect  of  the  same  in  the  proportion  of 
one-fourth  part  only  of  such  net  annual 
value  thereof." 

Walter  Ryde^  for  the  appellants.— The 
pontoons  enhance  the  value  of  the  land 
beneath  them  and  it  therefore  must  be 
rated,  but  can  only  be  rated  at  one-fourth 
of  the  net  annual  value.  The  cases  show 
that  the  pontoons  are  not  a  rateable  here- 
ditament, but  that  there  is  an  occupation  of 
the  land  below  which  is  covered  with  water. 
[He  cited  East  London  Waterworks  Co,  v. 
LeyUm  Sewer  Authority  (1871),  35  J.  P.  677 ; 
L.  K.  6  Q.  B.  669  ;  E.  v.  Neiimort  Dock  Co, 
{1862\  31  L.  J.  M.  C.  266 ;  E,  v.  Morrtgoti 
{1852\  17  J.  P.  24  ;  Greenwich  Church- 
wardens V.  F(yrrest  (1858),  22  J.  P.  130; 
Cory  V.  Bristow  (1877),  41  J.  P.  709: 
2  App.  Cas.  262  \  Manchester,  Sheffield  and 
Lincolnshire  Eail,  Co,  v.  Hull  Guardians 
(1896),  60  J.  P.  789,  and  Tyne  Pontoons 
Co.  V.  Tynemouth  Unio7i  (1896),  60  J.  P.  714.] 

Macmorran,  K.C.  (E.  Shortt  with  him), 
for  the  respondents.— Section  211  (1)  (b)  of 
the  Public  Health  Act,  1875,  has  no  appli- 
cation in  this  case.  The  land  covered  with 
water  has  been  disregarded  altogether.  The 

Kntoons   are   in    the    same   category   as 
draulic    machines    (E,  v.  Leith   (1852), 
16  J.  P.  310),  and  are  not  rateable  per  se, 
although  they  enhance  the  value  of  the  land 
alongside. 
Eyde  in  reply. 
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Channsll,  J.— This  case  relates  to  the 
rating  of  a  slupbailding  yard  and  premises 
on  the  river  l^ne.  The  main  part  of  the 
work  of  the  dock  company  consists  in 
repairing  ships,  and  they  do  this  work  on 
floating  structures  or  pontoons  which  are 
attached  to  theirpremises  and  rise  and  fall 
with  the  tide.  The  question  ultimately  is 
whether  a  certain  p«irt  of  the  premises 
should  be  included  in  the  rating,  and,  if 
included  in  the  rating,  should  be  treated  as 
land  covered  with  water  and  therefore  pay 
only  on  one-fourth  of  the  full  rateable 
value.  These  structures  are  fully  described 
in  the  case.  The  appellants  had  premises 
abutting  on  the  river  and  they  excavated  a 
portion  near  to  the  then  bank  of  the  river, 
and  having  excavated  to  a  considerable 
depth  they  placed  these  structures  floating 
on  the  water  and  attached  with  movable 
arms  to  what  is  called  a  jetty.  The  first 
sujsgestion  was  that  that  part  of  the  pre- 
mises was  not  occupied  at  all.  But  I  have 
not  been  able  to  see  any  reasonable  doubt 
that  the  appellants  did  occupy  that  portion 
of  what  may  possibly  be  called  the  bed  of 
the  river  but  which  is  their  own  soil.  It 
belonged  to  them  and  they  excavated  this 
place.  They  were  in  occupation  of  it  before 
as  it  formerly  existed,  and  they  were  in 
occupation  of  it  whilst  they  were  excavating 
it  Now  they  do  the  most  important  part 
of  their  business  over  that  site  oy  repairing 
ships  upon  it.  I  do  not  think  it  analogous 
to  the  case  where  a  vessel  has  been  anchored 
or  moored  in  the  stream  of  a  river.  In 
those  cases  it  has  been  held  that  where  a 
vessel  is  moored  by  permanent  moorings, 
there  is  an  occupation  by  the  moorings ; 
but  I  do  not  thinK  it  is  necessary  to  resort 
to  any  principle  of  that  kind  to  show  occu- 
pation here.  There  is  a  distinct  occupation 
of  the  appellants'  own  land.  If  it  is  neces- 
sary to  show  that  there  was  anything  fixed 
to  the  soil  of  the  river,  there  is  something 
so  fixed^  because  these  arms  are  fixed  to  a 
pile  which  goes  into  the  part  which  has 
been  excavated.  But  I  think  we  have  quite 
enough  evidence  of  exclusive  occupation 
without  that.  The  appellants  might  place 
a  chain  outside  these  structures  and  shut 
them  off  from  the  river,  and  if  they  did  so, 
they  would  distinctly  show  an  exclusive 
occupation,  but  I  do  not  think  it  is  neces- 
sary to  do  that.  Was  this  a  valuable 
occupation  1  Equally  there  cannot  be  the 
slightest  doubt  about  that.  The  point  on 
the  other  side  is  that  the  pontoons  are  not 
rateable  in  themselves.  That  is  agreed. 
They  are  in  the  nature  of  vessels  or  ships 
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floating  with  the  tide  and,  I  suppose,  they 
are  chattels.  It  ia  equally  clear  that  they 
constitute  a  very  large  part  of  the  value  of 
the  whole  of  the  premises.  The  contention 
of  Mr.  Macmorran  for  the  respondents  is 
that  they  can  only  be  taken  into  account  as 
enhancing  the  value  of  the  shipbuilding 
yard.  For  my  part,  I  think  it  is  possibte 
that  they  might  be  taken  into  account  as 
enhancing  that ;  but  they  also  enhance  the 
value  of  the  occupation  of  the  portion 
which  the  appellants  excavated.  Tfa^y 
render  that  which  might  be  an  occupation 
of  no  practical  value  a  most  valuable  occu- 
pation. Therefore,  to  go  back  to  the 
case,  we  find  in  paragraph  14  that  "tl^ 
respondents  admitted  that  they  had 
rated  the  said  pontoons  in  accordance  with 
the  last-mentioned  contention/' that  is.  as 
merely  enhancing  the  value  of  the  ship- 
building yard  and  as  if  they  had  no  rateable 
value  in  themselves.  ^^  If  contrary  to  the 
respondent's  contention,  the  said  pontoons 
ought  to  be  rated  as  enhancing  the  value  of 
that  part  of  the  said  hereditaments  over 
which  the  waters  of  the  river  Tyne  flowed 
as  above  stated,  as  far  as  a  certain  lin& 
the  respondents  admitted  that  the  said 
assessment  could  not  be  supported,  and 
that  the  said  part  of  the  said  hereditaments 
ought  to  be  rated  at  one-fourth  part  only  of 
the  net  annual  value  thereof."  Therefore, 
we  have  an  admission  by  the  respondents 
that  on  this  assumption  the  rate  could  not 
be  supported.  But  at  the  end  of  the  case 
the  question  is  put  in  a  different  form. 
Paragraph  17  says,  "  If  the  court  should  be 
of  opinion  that  the  decision  of  the  quarter 
sessions  was  correct,  the  said  decision  is  to 
stand.  If  the  court  should  be  of  opinion 
that  the  contention  of  the  appellants  as 
stated  in  paragraph  12  hereof  is  correct, 
then  the  said  rate  is  to  be  amended  in 
accordance  with  the  agreement  stated  in 
para^aph  15  hereof  ..."  I  am  of 
opinion  that  the  decision  of  quarter  sessions 
was  not  correct,  but  the  contention  of  the 
appellants  as  stated  in  paragraph  12  is  that 
*'  the  whole  of  that  part  of  the  said  heredi- 
taments over  which  the  waters  of  the  Tyne 
flow  as  above  stated,  as  far  as  the  line 
referred  to  in  parag^ph  3,  was  *land 
covered  with  water'  within  the  meaning  of 
s.  211  (l)(b)  of  the  Public  Health  Act,  1875, 
and  that  they  should  have  been  assessed  in 
respect  of  such  part  in  the  proportion  of 
one-fourth  only  of  the  net  annual  value 
thereof  in  the  manner  provided  by  the  said 
section."  Therefore,  I  think,  we  cannot 
deal  with  the  case  merely  on  the  footing 


Digitized  by 


6oogl( 


THE  JUSTICE  OF  THE  PEACE. 


Smith*s   Dock    Company,    Limited   v. 
Tynemouth  Corporation. 

that  in  paragraph  14  the  respondents  have 
admitted  that  if  the  pontoons  ought  to  be 
rated  as  enhancing  the  value  of  the  part 
.over  which  the  waters  of  the  river  Tyne 
flowed  the  assessment  could  not  be  sup- 
ported. We  have  to  deal  with  the  other 
question,  whether  this  was  *Mand  covered 
with  water"  within  the  meaning  of 
s.  211  (1)  (b)  of  the  Public  Health  Act, 
1875.  The  form  in  which  the  case  is  stated 
seems  to  oblise  us  to  give  an  opinion  on 
that  point,  ana  in  any  case  it  is  desirable  to 
do  so,  since,  though  this  agreement  might 
be  binding  as  to  the  present  rate,  there 
might  be  a  rate  made  next  year  on  a  different 
footing  and  if  we  did  not  indicate  our 
opinion  the  whole  matter  might  have 
to  be  argued  a^in.  When  the  case  com- 
menced I  was  inclined  to  the  opinion  that 
this  could  not  be  called  "  land  covered  with 
water."  The  water  is  itself  covered  by  this 
structure  and  there  is  very  little  water 
exposed  to  the  open  air  and  to  the  sky, 
namely  only  a  few  feet  of  margin  round 
the  pontoons.  At  first  sight  I  was  inclined 
to  think  that  this  could  not  be  called  **  land 
covered  with  water."  But  one  has  to  con- 
sider what  that  expression  means.  It  is  a 
term  introduced  into  this  Act  to  describe 
one  of  the  various  kinds  of  hereditaments 
which  are  to  pay  at  the  lower  rate.  This 
provision  is  not  based  on  anv  question  of 
value,  because  so  far  as  the  value  of  land  is 
diminished  by  being  covered  with  water, 
that  would  be  dealt  with  in  the  assessment. 
It  is  because  the  hereditaments  which  are 
included  in  this  class  are  considered  not  to 
have  the  full  benefit  of  the  expenditure  out 
of  the  general  district  rate  which  other 
hereditaments  have.  The  classification  is  a 
more  or  less  arbitrary  one,  and  the  question 
is  whether  this  place  comes  within  it.  The 
land  is  no  doubt  covered  with  water,  but  it 
has  this  structure  above  it.  It  seems  to  be 
the  same  as  an  ordinary  floating  dock. 
When  such  a  dock  is  full,  the  larger  part  of 
the  surface  is  covered  with  vessels,  but  it  is 
still  land  covered  with  water.  Therefore 
this  is  "land  covered  with  water"  within 
the  Act,  and  the  appellants'  contention  in 
Ijara^ph  12  is  correct,  and,  therefore,  the 
rate  is  to  be  amended  in  accordance  with 
the  iM^eement  set  out  in  paragraph  15.  It 
may  be  that  if  the  pontoons  enhanced  the 
value  of  the  whole  shipbuilding  yard,  the 
whole  of  the  enhancement  ought  not  to  be 
attributed  to  the  part  covered  with  water, 
but  that  we  are  not  concerned  with.  These 
pontoons,  however,  do  enhance  the  value  of 
the  part  covered  with  water,  and  that  part 

48 


72  J.  P.  64. 

covered  with  water  is  occupied  by  the 
appellants.  We,  therefore,  allow  the  appeal 
and  order  the  rate  to  be  amended. 

Bray,  J.— I  am  of  the  same  opinion  on  both 
points.  The  history  of  the  matter  seems  to 
be  this,  that  originally  this  land,  which  is  now 
covered  with  water,  was  high  and  dry  and 
was  used  as  part  of  the  premises  for  another 
purpose,  and  the  appellants  excavated  it  and 
allowed  the  water  to  flow  upon  it  and  they 
put  into  the  water  pontoons  which  rested 
upon  it  and  were  attached  to  the  remainder  of 
the  premises.  It  is  clear  that  the  appellants 
were  in  occupation  of  this  land  both  before 
and  after  the  excavation,  and  they  allowed 
the  water  to  gjo  upon  it  and  they  put 
pontoons  upon  it  for  their  own  purposes. 
Can  it  be  said  that  the  pontoons  are  of  no 
value  1  They  could  not  be  used  unless  the 
appellants  were  in  occupation  of  the  land, 
so  that  they  could  put  things  upon  it.  It 
was  equally  necessary  that  the  water  should 
go  upon  it  in  order  that  vessels  might  be 
raised  by  means  of  the  pontoons,  and  ^ere- 
fore  it  seems  to  me  that  the  value  of  the 
land  was  enhanced  by  the  use  to  which  it 
was  put.  and.  therefore,  the  contention  is 
correct  that  the  pontoons  ought  to  be  rated 
as  enhancing  the  value  of  that  land.  The 
pontoons  are  not  rateable  in  themselves, 
and,  that  being  so  we  have  to  deal  with  the 
second  point,  namely,  whether  this  is  **  land 
covered  with  water  '^  within  the  Act.  It  is 
in  fact  land  covered  with  water.  Is  it  the 
less  so  because  in  that  \mter  there  are 
floating  these  pontoons  ?  I  think  the  case 
comes  within  tne  clear  words  of  the  statute, 
and,  therefore,  the  appellants  must  succeed. 

Sutton,  J.— I  agree. 

A/)j}eal  allotoed.    Leave  to  ajfjyecU, 

Solicitor  for  the  appellants :  B.  Dunconib- 
Sells.    ^ 

Solicitors  for  the  respondents :  Gibson  and 
Weldon,  for  E.  B.  Sharpley,  Tynemouth. 
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KING'S    bench    division. 


December  18,  19,  1907. 
(Before  Channell,  Bbay  and  Sutton,  JJ.) 

London  County  Council  v.  Coal  Co- 
operative Society,  Limited. 

Metropolis— General  building  line— Crystal 
Palaceand  South  London  Junction  Kail- 
way  Act,  1862  (25  &  26  Vict.  c.  cxliv.), 
a  79— London  Building  Act,  1894  (57  & 
58  Vict.  c.  ccxiii.),  s.  31. 

The  respondents,  on  land  leased  to  them  by 
a  railtoay  company  for  the  purpose, 
erected  a  coal  order  office,  consisting  of 
a  brick  building  which  went  beyond  the 
general  line  of  buildings  certified  by 
the  superintendent  architect  of  metro- 
politan buildings.  The  land  had  been 
a^cquired  by  the  railway  company  under 
a  private  Act  passed  in  1862,  which 
provided  that  nothing  in  the  Act  should 
take  away  any  of  the  rights  or  powers 
of  the  Metropolitan  Board  of  Works, 
the  predecessors  oj  the  appellants. 

Held  (Bray,  J.,  dissenting),  that  the  respon- 
dents toere  liable  to  a  penalty ;  per 
Channell,  J.,  on  the  ground  that «.  31 
of  Part  IILofthe  London  Building  Act, 
lS94,which provides  that  nothingin  that 
part  of  the  Act  shall  affect  the  exercise 
of  any  powers  conferred  upon  any  rail- 
toay company  by  any  special  Act  of 
Parliament  for  railtoay  purposes,  did 
not  protect  the  respondents  from  the 
penalty  prescribed  oy  s,  20()  (3)  of  the 
London  Building  Act,  1894  (as  amended 
by  the  London  Building  Act  AmcTid- 
ment  Act,  1898),  as  the  railway  com- 
pany's private  Act  did  not  authorise  the 
erection  of  buildings  on  that  margin  of 
the  land  which  went  beyond  the  general 
building  line ;  and  per  Sutton,  J.,  on 
the  ground  that  the  respondents  had 
failed  to  show  that  the  railway  com- 
pany were  exercising  some  special  power 
conferred  by  some  special  Act. 

Case  stated  by  a  metropolitan  police 
magistrate.    The  case  was  as  follows : 

1.  On  August  10th,  1906,  an  information 
was  preferr^  by  Thomas  Chilvers  on  behalf 
of  the  London  County  (Jouncil  (hereinafter 
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called  the  appellants),  a^inst  the  Coal 
Co-operative  Society,  Limited  (hereinafter 
called  the  r&spondents),  for  that  the  respon- 
dents between  February  12th,  1906,  and 
April  30th,  1906,  had  on  the  north-west 
side  of  Crjrstal  Palace  Parade,  in  the  metro- 
politan borough  of  Camberwell,  in  the 
county  of  London,  unlawfully  erected,  in 
contravention  of  the  provisions  of  Part  III. 
of  the  London  Building  Act,  1894  (57  & 
58  Vict.  c.  ccxiii.]),  a  building  beyond  the 
general  line  of  buildings  on  the  north-west 
side  of  a  street,  called  Glrystal  Palace  Parade, 
whereby  they  became  liable  to  the  penalty 
prescribed  by  s.  200  (3)  of  the  said  Act,  as 
amended  by  the  London  Building  Act 
Amendment  Act,  1898  (61  k  62  Vict 
c.  czxxvii.),  and  to  have  an  order  made 
against  them  to  demolish  the  said  building 
or  any  part  thereof.  The  said  information 
was  heard  and  determined  on  June  5th  and 
26th,  1907,  having  been  adjourned  until 
after  the  determination  by  this  honourable 
court  of  a  case  stated  for  the  opinion  of 
the  court  by  the  tribunal  of  appeal  under 
the  London  Building  Act,  1894,  in  the 
matter  of  an  appeal  against  the  certificate 
of  the  superintendent  architect  determining 
the  general  line  of  buildings  in  Crystal 
Palace  Parade.  On  June  26th,  1907,  the 
summons  against  the  respondents  was 
dismissed. 

2.  The  appellants,  being  dissatisfied  with 
that  determination  as  being  erroneous  in 
point  of  law,  duly  applied  to  the  magistrate 
to  state  a  case  for  the  opinion  of  this  court, 
in  pursuance  whereof  this  case  is  now 
stated. 

3  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  admitted  or 
proved  in  evidence : 

(a)  The  respondents  are  coal  merchants 
carrying  on  business  at  62,  Victoria  Street, 
Westminster,  and  at  a  number  of  other 
places  in  the  county  of  London,  and  have 
for  the  purposes  of  their  business  built  the 
building  in  question  as  a  coal  order  office. 
The  building  in  question  is  a  brick  structure 
of  one  storey,  about  fifteen  feet  in  height 
from  the  pavement  level,  erected  by  the 
respondents  on  land  leased  to  them,  as 
hereinafter  stated,  by  the  London,  Chatham 
and  Dover  Railway  Company  (hereinafter 
called  the  railway  company).  The  land  on 
part  of  which  the  saia  building  has  been 
erected  by  the  respondents  is  land  which 
was  acquired  by  the  railway  company  under 
and  by  virtue  of  the  Crystal  Palace  and 
South  London  Junction  Railway  Act,  1862 
(26  k  26  Vict  c.  cxliv.),  and  was  conveyed  to 
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the  Crystal  Palace  and  South  London  Junc- 
tion Railway  Company  by  the  Governors  of 
Dulwich  College  and  others  by  an  indenture 
dated  November  7th,  1872.  Under  and  by 
virtue  of  the  London,  Chatham  and  Dover 
Railway  Act,  1875,  the  undertaking  of  the 
Crystal  Palace  and  South  London  Junction 
Railway  was  transferred  to  the  railway 
company.  On  part  of  the  said  land  the 
railway  company  and  their  predecessors,  the 
Crystal  Palace  and  South  London  Junction 
Railway  Company,  have  laid  down  lines  of 
railway,  and  constructed  the  Crystal  Palace 
high  level  railway  station.  The  said  land 
abuts  on  Crystal  Palace  Parade,  which  is  a 
street  within  the  county  of  London,  and  is 
separated  from  the  footpath  on  the  north- 
west side  of  Crystal  Palace  Parade  by  a 
boundary  wall  erected  by  the  said  railway 
compan}',  but  the  said  railway  station  is 
erected  at  a  distance  of  26  ft.  7  in.,  and  the 
said  lines  of  railway  are  laid  at  a  distance 
of  about  35  ft.  from  the  Crystal  Palace 
Parade,  and  on  land  30  ft.  below  the  level 
of  the  said  street 

(b)  By  an  indenture  dated  February  20th, 
1906,  made  between  the  railway  company 
of  the  one  part  and  the  respondents  of  the 
other  part,  the  railway  company,  in  con- 
sideration of  the  rent  of  £35  per  annum, 
and  the  covenants  and  conditions  therein 
reserved  and  contained,  demised  to  the 
resi)ondent8  as  tenants  from  year  to  year 
until  the  tenancy  thereby  created  should  be 
determined  as  therein  mentioned,  a  piece  of 
the  said  land  for  the  purpose  of  erecting 
thereon  a  coal  order  office.  The  said  inden- 
ture contained  the  following  provision : 
"Provided  also,  that  in  case  the  ridlway 
company  or  their  assigns  at  any  time  deem 
it  expedient  or  desirable  for  the  alteration 
of  the  level  or  width  of  the  line  of  the 
railwajr  or  for  the  greater  safety  or  more 
convenient  working  of  it,  or  for  any  other 
alteration  or  purpose  of  which  they  shall  be 
the  sole  and  exclusive  judges,  to  determine 
the  term  hereby  granted,  and  to  resume 
immediate  possession  of  the  premises  hereby 
demised  they  shall  be  at  Jiberty  to  do  so 
upon  the  expiration  of  one  week  s  previous 
notice  in  writing  to  the  tenants,  and  such 
notice  may  be  under  the  hand  of  the 
secretary  of  the  company,  and  in  any  case 
may  be  ^ven  to  the  tenants,  their  successors, 
and  assigns  by  leaving  the  same  on  the 
premises." 

(c)  The  piece  of  land  thus  demised  by  the 
railway  company  to  the  respondents,  and 
upon  which  the  respondents  have  erected 
the  said  coal  order  office,  is  land  situate 
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entirely  within  the  main  boundary  wall  of 
the  Crystal  Palace  high  level  railway  station 
premises,  which  also  extend  to  the  said 
tx>undary  wall  at  three  other  points ;  it  is 
within  the  limits  of  deviation  authorised  by 
the  plans  deposited  in  Parliament  on  the 
passing  of  the  C|ystal  Palace  and  South 
London  Junction  Railway  Act,  1862 ;  and  it 
is  not  superfluous  land.  Should  the  railway 
company  desire  to  lay  down  another  line  of 
rails  or  to  extend  the  station  on  the  south- 
east side  of  the  existing  station  it  would  be 
necessary  to  use  the  said  piece  of  land  for 
either  of  such  purposes. 

(d)  On  March  24th,  1906,  the  superinten- 
dent architect  of  metropolitan  buildings,  on 
application  duly  made  to  him  under  s.  22  of 
the  London  Building  Act,  1894,  certified 
that  the  general  line  of  buildings  on  the 
north-west  side  of  Crystal  Palace  Parade 
between  College  Road  and  Farquhar  Road 
was  as  is  shown  by  a  strong  pink  line  on  the 

Elan  annexed  to  the  said  certificate.  By 
is  said  certificate  the  said  superintendent 
architect,  in  pursuance  of  s.  29  of  the  said 
Act,  further  certified  that  the  respondents' 
said  building  (then  in  course  of  erection^ 
shown  on  the  said  plan  by  a  blue  hatching, 
was  partly  situate  in  Crystal  Palace  Parade 
and  was  also  partly  situate  in  Farquhar 
Road.  The  said  certificate  was  confirmed 
by  the  tribunal  of  appeal. 

(e)  The  respondents'  said  building  is 
erected  wholly  beyond  the  general  line  of 
building  so  certified  by  the  superintendent 
architect,  and  the  appellants  have  not  con- 
sented to  its  erection  beyond  the  general 
line  of  buildings  in  Crystal  Palace  Parade. 
It  immediately  abuts  on  the  pavement  of 
Crystal  Palace  Parade,  part  of  the  railway 
comiiany's  said  boundary  wall  having  been 
removed  to  permit  of  its  erection.  The  floor 
is  slightly  above  the  level  of  the  pavement, 
and  it  can  only  be  entered  from  Crystal 
Palace  Parade.  It  is  not  connected  with 
the  station  of  the  said  railway  company  and 
is  in  the  occupation  of  the  respondents. 

(f)  The  whole  of  the  coal,  hitherto  sold  by 
the  respondents  from  the  said  buildine.  has 
been  borne  over  the  line  of  the  railway 
company,  and  no  business  has  been  trans- 
acted at  the  said  office  except  in  connection 
with  such  coal,  although  it  an  order  were 
received  there  for  coal  to  be  delivered  by 
the  respondents  at  other  places  in  London 
the  order  would  be  sent  on  from  there  to 
one  of  the  respondents'  other  branch  offices. 

4.  The  respondents  guarantee  to  receive 
a  minimum  of  2,000  tons  per  annum  over 
the  line  of  the  railway  company  under  a 
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penalty  of  threepence  for  every  ton  below 
the  minim  am  amount.  When  coal  arrives 
at  the  rail  way  company^s  coal  wharf,  adjoining 
the  said  station,  an  advice  notice  is  brought  to 
the  said  building.  Directions  are  then  given 
from  the  said  building  as  to  unloading,  and 
loading  tickets  are  made  out  at  the  s&id 
building,  which  is  U8ed  for  the  general 
purposes  of  the  clerical  business  dealing 
with  the  delivery  of  the  coal,  the  receipt  oi 
orders  for  the  coal,  and  the  clearing  of  it 
from  the  wharf. 

5.  It  was  contended  on  behalf  of  the 
ap{>ellant8  that  the  respondents  had  erected 
their  said  building  beyond  the  general  line 
of  buildings  in  Crystal  Palace  Parade,  con- 
trary to  the  provisions  of  s.  22  of  the  London 
Building  Act,  1894,  and  that  the  said  build- 
ing had  not  been  erected  in  the  exercise  of 
any  powers  conferred  on  the  railway  com- 
pany by  any  special  Act  of  Parliament  for  . 
railway  purposes,  and  that  they  had,  there- 
fore, committed  the  offence  in  respect  of 
which  the  information  was  laid,  and  that 
the  respondents  ought  to  be  convicted. 

6.  It  was  contended  on  behalf  of  the 
respondents  that  the  said  piece  of  land 
being  within  the  boundary  wall  and  forni- 
inff  a  part  of  the  station  premises,  the 
railway  company  were  expressly  or  impliedly 
authorised  by  their  statutory  powers  to  let 
the  same  temporarily  until  it  should  be 
required  for  some  more  immediate  purpose 
of  the  railway  company;  that  such 
temporary  letting,  not  being  an  infringe- 
ment of  the  rights  of  other  persons  and  not 
being  inconsistent  with  the  purposes  for 
which  the  railway  company  was  formed,  was 
a  reasonable  and  proper  user  of  the  land ; 
that  the  said  building  was  used  for  railway 
purposes  ;  that  an  order  for  the  demolition 
of  the  said  building  would  affect  the  exercise 
of  powers  conferred  upon  the  railway  com- 
pany by  the  special  Acts  of  Parliament  for 
railway  purjposes ;  and  that  the  summons 
should  be  dismissed. 

7.  Upon  the  above  evidence  the  magi- 
strate found  as  a  fact  that  the  land  upon 
which  this  building  was  built  was  land  over 
which  the  railway  company  might  exercise 
the  powers  conferred  upon  them  by  their 
special  Act  of  Parliament  for  railway 
purposes. 

Tne  magistrate  was  of  opinion  upon  the 
above  evidence  that  the  said  land  was  let 
and  used  for  railway  purposes  and  he 
dismissed  the  summons.  The  question  for 
the  opinion  of  the  court  was  whether  he 
was  right  in  so  doing. 
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The  Crystal  Palace  and  South  London 
Junction  Railway  Act,  1862,  s.  79,  provides  : 
*^  Nothing  in  this  Act  contained  shall  extend 
to  prejudice,  diminish,  alter,  or  take  away 
any  of  the  rights,  powers,  privileges,  or 
authorities  vested  in  the  Metropolitan  Board 
of  Works,  or  any  vestry  or  district  board 
constituted  under  the  Metropolis  Local 
Management  Act,  1855,  but  all  such  rights, 
powers,  and  authorities  shall  remain  as 
completely  unimpaired  and  unaffected  as  if 
this  Act  had  not  been  passed,  anything 
hereinbefore  contained  to  the  contrary 
notwithstanding." 

The  London  Building  Act,  1894,  Part  III., 
s.  31,  provides :  "  Nothing  in  this  part  of 
this  Act  shall  affect  the  exercise  of  any 
powers  conferred  upon  any  railway  com 
pany  by  any  special  Act  of  Parliament  for 
railway  purposes." 

Avory,  K.C.  (A.  A.  Bethune  with  him),  for 
the  appellants.— Nothing  that  the  appel- 
lants claim  affects  the  exercise  of  any  powers 
conferred  on  the  railway  companyfor  railway 
purposes.  The  cases  of  South  Eastern  and 
Chatham  By,  Co.  \,  London  County  Council^ 
{1907),  71  J.  P.  260;  [1907]  2  K.  B.  91 ;  Code  v. 
Lovegrove  (1893%  57  J.  P.  647  :  [18931 2  Q.  B. 
44  ;  and  Manchestery  Sheffield  and  Lincoln- 
shire Rail,  Co,  V.  Barndey  Union  {1892), 
56  J.  P.  679,  clearly  support  the  appellants* 
contention.  The  coal  order  office  was  not 
in  any  sense  erected  for  railway  purposes 
but  was  like  any  tradesman's  shop  erected 
on  the  premises.  The  other  side  will  rely 
on  Elliott  V.  London  Countt/  Council  {1899% 
63  J.  P.  645  ;  [1899]  2  Q.  B.  277,  but  that 
case  turned  on  s.  86  of  the  London  Building 
Act,  1894,  and  not  s.  31.  The  magistrate 
was  misled  by  the  case  of  City  and  South 
London  Rail,  Co,  v.  London  County  Council 
{1891),  56  J.  P.  6  ;  [18911  2  Q.  B.  513,  but  in 
that  case  the  Court  of  Appeal  held  that  as 
the  railway  company  had  power  to  erect  a 
station  on  their  land  they  could  erect  it 
anywhere  on  that  land.  A  limitation  is 
put  upon  this  particular  railway  company's 
powers  by  s.  79  of  the  Crystal  Palace  and 
South  London  Junction  Railway  Act,  1862. 

Macnwrran,  K.C.  {Frank  Mellor  with 
him),  for  the  respondents. — Section  31  of 
the  London  Builaing  Act,  1894,  confers  a 
new  privilege.  The  object  of  the  coal  order 
office  is  not  merely  to  enable  the  coal 
merchant  to  carry  on  his  business.  The 
findings  of  fact  in  Elliott  v.  London  County 
Council,  sujn*a,  show  that  these  coal  order 
offices  are  not  on  the  same  footing  as  shops, 
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but  are  for  the  benefit  both  of  the  railway 
company  and  of  the  coal  merchant,  as  they 
exist  to  enable  the  tracks  to  be  qaickly 
emptied  and  got  awa^  again.  It  is  to  the 
advantfluD;e  of  the  railway  company  that 
these  offices  should  exist  for  the  purpose  of 
expediting  their  traffic.  In  this  case  the 
question  to  be  decided  is  really  a  question 
of  fact.  If  the  office  is  of  use  to  the  railway 
company,  it  is  a  question  of  fact  for  the 
magistrate  whether  it  is  used  for  the  pur- 
poses of  the  railway  company.  This  is, 
therefore  a  case  of  the  exercise  of  powers 
conferred  upon  the  railway  company  by  a 
special  Act  for  railway  purposes.  [Chan- 
NELL,  J.— Is  it  tUtra  vires  on  the  part 
of  the  railway  company  Tl  In  Fo$ter  v. 
London,  Chatham^  and  IJover  Bail,  Co.<, 
[1895]  1  Q.  B.  711,  it  was  held  that  the 
railway  company  had  power  to  use  land 
acquired  under  compulsory  powers  by 
letting  arches  on  short  tenancies,  as  that 
purpose  was  not  inconsistent  with  the 
purposes  for  which  the  railway  company 
waji  incorporated.  It  is  not  tUtra  vires,  as 
it  is  within  their  implied  powers.  [Chan- 
NELL,  J. — The  sole  question  then  is  whether 
the  words  "for  rail^uy  purposes"  limit 
their  implied  powers.]  The  lease  to  the 
respondents  is  not  an  unqualified  Arrant 
Coole  V.  Lovegrove,  supra,  is  distinguishable 
on  the  ground  that  in  that  case  tnere  was 
no  suggestion  that  the  erection  of  the 
building  enabled  the  railway  company  to 
expedite  its  business.  In  Manchester, 
Sheffield  and  Lincolnshire  Bail,  Co,  v. 
Bamdey  Union,  supra,  tl^e  land  was  waste 
land  at  some  distance  from  the  line,  and 
not  used  for  any  purpose  of  the  railway  com- 
pany. In  the  circumstances  the  magistrate 
was  right  in  finding  that  the  substantial 
purpose  for  which  this  office  was  put  up 
was  to  enable  the  railway  company  more 
expeditiously  to  deal  with  their  traffic,  and 
it  was  an  exercise  of  powers  conferred  upon 
them  for  railway  purposes. 

Avory,  K.C.,  in  reply.— The  only  power 
conferred  by  the  special  Act  is  subject  to 
limitation,  and  that  limitation  still  exists 
because  tne  special  Act  is  still  in  force. 
The  appellants  do  not  claim  to  affect  the 
railway  company's  exercise  of  powers  as 
carriers  of  co«ds.  The  railway  company  are 
not  coal  merchants.  [He  cited  West  v. 
London  and  North  Western  Bail,  Co,  {1870), 
L,  R.  6  C.  P.  622.] 

Sutton.  J.-— I  think  this  appeal  should 
be  allowea.    What  the  respondents  have  to 
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show  is  that  the  railway  company  were 
exercising  some  special  power  conferred 
upon  them  by  some  special  Act.  To  my  mind 
they  have  failed  to  discharge  that  onus,  and 
on  that  short  ground  I  tnink  the  appeal 
should  be  allowed. 

Bray,  J.— I  have  the  misfortune  to  differ 
from  my  learned  brothers,  and  therefore  I 
shall  state  the  reasons  for  which  I  think 
the  appeal  should  fail.  The  question  turns 
first  upon  the  true  constraction  of  s.  31  of 
the  London  Building  Act,  1894,  and  I  pro- 
pose to  consider  that  apart  from  s.  79  of  the 
special  Act  altogether.  The  words  are : 
*' Nothing  in  this  part  of  this  Act  shall 
affect  the  exercise  of  any  powers  conferred 
upon  any  railway  company  by  any  special 
Act  of  Parliament  for  railway  purposes." 
In  this  case  the  company  desired  to  have 
built  by  a  tenant  a  certain  structure  on 
land  which  they  were  authorised  by  the 
special  Act  to  buy  and  utilise  for  railway 
purposes.  They  bought  this  land  under 
their  special  powers,  and  they  had  the  right 
under  either  an  implied  or  an  express  power 
(I  do  not  think  it  makes  any  difference)  to 
utilise  it  by  building,  at  all  events  if  the 
building  was  necessary  or  convenient,  for 
the  purpose  of  facilitating  the  traffic  on  the 
railway  and  the  conduct  of  that  traffic. 
Therefore  it  seems  to  me  that  they  had 
power  to  erect  this  stracture  if  it  was 
required  for  railway  purposes.  What  does 
"*'^-    railway  purposes ''^  meani     In    my 
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opinion  it  would  be  for  railway  purposes 
if  it  was  a  substantial  object  of  the  erection 
to  facilitate  the  profitable  carrying  on  of  their 
business  as  carriers.  Was  there  evidence  on 
which  the  magistrate  could  find  that  fact? 
In  my  opinion  there  was  evidence.  It  is,  in 
fact,  found  in  paragraph  3  (f),that  "the  whole 
of  tne  coal  hitherto  sold  by  the  respondents 
from  the  said  building  has  been  borne  over 
the  line  of  the  railway  company,  and  no 
business  has  been  transacted  at  the  said 
office  except  in  connection  with  such  coal, 
although  ii  an  order  were  received  there  for 
coal  to  be  delivered  by  the  respondents  at 
other  places  in  London,  the  order  would  be 
sent  on  from  there  to  one  of  the  respondents' 
other  branch  offices."  [His  lordship  also  read 
paragraph  4.]  No  one  reading  tnose  facts 
can  doubt  that  the  fact  of  the  existence  of 
this  office  on  the  premises  of  the  company 
does  tend  to  facilitate  the  carrying  on  of 
their  business  as  carriers.  That  bein£[  so. 
in  my  opinion,  the  magistrate  was  justifiea 
in  finding,  as  he  has  found  (I  do  not  say  he 
was  bound  to  find  it),  that  the  land  was  let 
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and  used  for  railway  purposes.  Therefore, 
if  I  had  to  consider  s.  31  alone  without 
s.  79  of  the  special  Act,  the  appeal  would 
fai].  But  I  have  to  consider  s.  79  of  the 
special  Act^  which  is  in  these  words: 
**  Nothing  m  this  Act  contained  shall 
extend  to  prejudice,  diminish,  alter,  or  take 
away  any  of  the  rights,  ix)wers,  privileges, 
or  authorities  vested  in  the  Metropolitan 
Board  of  Works,  or  any  vestry  or  district 
board  constituted  under  the  Metropolis 
Local  Management  Act,  1855,  but  all  such 
rights,  powers  and  authorities  shall  remain 
as  completelv  unimpaired  and  unaffected  as 
if  this  Act  nad  not  been  passed,  anything 
hereinbefore  contained  to  the  contrary  not- 
withstanding." That  refers  to  the  Metro- 
politan Board  of  Works,  but  I  assume  that 
it  was  intended  to  sa^  that  the  Act  was  not 
to  extend  to  prejudice  or  alter  any  rights 
which  any  successors  of  the  Metropolitan 
Board  of  Works  would  have.  I  have  to  see 
whether  my  construction  of  s.  31  is  modified 
by  s.  79  of  the  special  Act  I  think  not.  I 
think  it  was  intended  b^  s.  79,  that  the 

3'  i^hts  existing  for  the  time  being  of  the 
etropolitan  Board  of  Works,  or  as  it  now 
is,  the  London  County  Council,  should  not 
be  prejudiced.  Now  what  are  tneir  rights  1 
Their  rights  are  expressly  limited  by  s.  31, 
and  it  seems  to  me  tnat  nothing  in  s.  31  can 
be  imported  into  s.  79,  as  qualifying  in  any 
shape  the  powers  the  railwavcomjpanyhave. 
The  object  of  s.  31  is  that  tne  railway  com- 
pany are  to  be  entitled  to  all  the  powers  they 
nave,  provided  those  powers  are  used  for 
railway  purposes.  The  powers  here  are 
exercised  for  railway  purposes,  and  they  are 
within  the  exemption  contained  in  s.  31. 
I  have  considered  the  question  rather  upon 
the  footing  that  the  railway  company  were 
building  this  structure  themselves,  but  I  do 
not  think  it  makes  any  difference  that  they 
were  gettinf^  a  tenant  who  was  to  expend 
the  money  instead  of  doing  it  themselves. 
In  the  lease  it  is  provided  that  the  tenant 
shall  erect  this  coal  office  and  use  it  for  that 
purpose  only,  and  in  certain  circumstances 
the  companv  are  to  be  entitled  to  take  it 
at  once.  The  question  might  arise  as  to 
whether  it  was  a  main  object  of  this  erection 
to  facilitate  the  company's  conduct  of  their 
business.  If  it  coufd  be  shown,  as  in  the 
case  of  a  butcher's  shop,  that  it  could 
not  have  been  intended  to  facilitate  their 
business  as  carriers,  the  case  would  be 
different  altogether.  In  this  case  it  may 
be  shown  that  it  was  intended  to  facilitate 
their  business  as  carriers,  and  therefore  I 
think  the  appeal  should  fail. 
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Channell.  J.— I  am  of  opinion  that  the 
appeal  shoula  be  allowed.  I  base  my  judg- 
ment mainly  on  s.  79  of  the  special  Act. 
Apart  from  that  section,  I  shoula  entertain 
great  doubt  about  the  matter.  The  excep- 
tion in  s.  31  occurs  in  Part  III.  of  the 
London  Building  Act,  1894,  and  that  is  the 
Part  which  deals  with  buildings  beyond 
the  general  line  of  buildings.  It  sa^  that 
"  nothing,"  t.c.,  nothing  connected  with  the 
power  of  the  London  County  Council  to 
prevent  building  beyond  a  particular  line, 
"shall  affect  tne  exercise  of  any  powers 
conferred  upon  any  railway  company  by 
any  special  Act  of  Parliament  for  railway 
purposes."  I  understand  the  view  of  my 
Drother  Sutton  to  be  that  that  means  "affect 
the  exercise  of  any  powers  especially  and 
expressly  conferred  upon  any  railway  com- 
pany for  railway  purposes,"  and  1  think 
there  is  a  good  deal  to  be  said  for  that 
view;  but  I  rather  incline  to  think  that 
"  powers"  there  would  cover  implied  as  well 
as  express  powers.    In  this  case  the  com- 

Eany  have  built  this  structure  or  got  it 
uilt  (I  agree  it  makes  no  difference)  for  a 
Jurpose  that  is  clearly  not  ultra  vires.  But 
am  not  clear  that  they  are  doing  it  in 
exercise  of  any  powers  conferred  by  any 
special  Act.  I  think  it  is  not  ultra  vires. 
because  I  am  clear  that  it  is  so  far  connected 
with  their  business  as  not  to  be  inconsistent 
with  the  powers  conferred  upon  them  and 
the  purpose  of  their  incorporation,  but  I  am 
by  no  means  clear  that  they  are  doing  it 
under  an  implied  power.  They  are  doing  it 
as  a  right  arising  out  of  their  ownership  of 
the  land,  but  there  is  great  doubt  whether 
it  is  in  exercise  of  powers  conferred  by  a 
special  Act  and  while  I  should  have  con- 
siderable doubt  whether  it  would  come 
within  this  principle  if  there  was  not  this 
speciid  clause  in  the  special  Act,  I  think,  on 
the  whole,  it  is  sufficiently  connected  with 
railway  purposes  to  obviate  any  consider- 
able difficulty  on  that  score  in  the  way  of 
deciding  for  the  respondents  ;  but  I  should 
entertain  consideraole  doubt  whether  the 
action  of  the  London  County  Council  was 
affecting  the  exercise  of  powers  conferred 
by  the  special  Act  or  whether  it  was  not 
affecting  powers  the  railway  company  got 
as  landowners  —  powers  not  inconsistent 
with  the  powers  they  got  under  the  special 
Act.  That  is  the  doubt  I  should  have  felt 
if  it  had  not  been  for  the  section  in  the 
special  Act,  but  that  section  removes  any 
difficulty  in  the  matter.  At  that  time  there 
were  provisions  different  from  the  London 
Building  Act,  1894.    In  point  of  fact,  these 
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provisions  in  the  Act  of  1894  were  intro- 
duced to  remove  diflSculties  which  were 
created  by  two  cases  which  went  to  the 
House  of  Lords.  There  were  powers  in  the 
Metropolitan  Board  of  Works  and  the 
vestries  to  prevent  buildins  by  any  land- 
owner on  that  margin  of  his  land  which 
exceeded  a  width  beyond  what  was  the 
general  line  of  buildings  existing  in  fact  on 
the  land.  There  were  difficulties  as  to  how 
that  line  was  to  be  ascertained  and  as  to 
which  was  the  final  tribunal  to  decide  it 
In  that  state  of  things  this  railway  company 
was  incorporated.  They  got  powers  to  take 
land  and  make  a  railway  subject  to  this 
qualification,  **  Nothing  in  this  Act  con- 
tained shall  extend  to  prejudice,  diminish, 
alter,  or  take  away  any  of  the  rights, 
powers,  privileges,  or  authorities  vested  in 
the  Metropolitan  Board  of  Works,  or  any 
vestry  or  district  board  constituted  under 
the  Metropolis  Local  Management  Act 
1855,  but  all  such  rights,  powers,  and 
authorities  shall  remain  as  completcl  v  unim- 
paired and  unaffected  as  if  this  Act  had  not 
tx^en  passed,  anything  hereinbefore  con- 
tained to  the  contrary  notwithstanding.'' 
That  means  this,  that  so  far  as  the  com- 
pany were  authorised  to  take  land  for  the 
purpose  of  their  Act,  they  were  not  autho- 
rised to  build  on  that  margin  of  the  land  so 
taken  which  went  beyond  the  building  line. 
In  any  case,  they  were  not  authorised  to 
build  on  that  margin  an^  building  which 
would  go  beyond  the  building  line.  They 
might  probably  put  sidings  and  lines  close 
up  to  the  edge  of  their  land,  but  they  were 
not  to  use  that  margin  of  the  land  by  build- 
ing on  it  buildings  which  could  be  stopped 
by  the  exercise  of  the  rights  and  powers  of 
the  Metropolitan  Board  of  Works  or  of  the 
vestry  or  district  board.  Therefore  the 
powers  which  an  ordinary  company  had 
were  limited  in  the  case  of  this  company. 
If  that  is  a  limitation  of  tbe  powers  which 
they  got  under  their  special  Act,  then,  in 
the  light  of  that  fact,  one  has  to  construe 
R.  31  of  the  Act  of  1894,  which  says: 
''Nothing  in  this  part  of  this  Act  shall 
affect  the  exercise  oi  any  powers  conferred 
upon  any  railway  company  by  any  special 
Act  of  Parliament  for  railway  purposes." 
But  the  power  conferred  on  the  company 
by  their  special  Act  was  limited  as  regards 
building  on  the  margin  of  their  land,  there- 
fore this  railway  company  had  no  such  ix)wer 
conferred  by  their  special  Act  as  would  inter- 
fere with  the  enforcement  of  the  provisions 
of   the  Act  of    1894  as  regards   building 
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frontage.     Therefore,  I  think  the  appeal 
should  be  allowed. 

Appeal  allowed. 

Solicitor  for  the  appellants:  Edward 
Tanner. 

Solicitor  for  the  respondents :  J.  W. 
Watkin. 
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January  10, 1908. 

(Before  Mr.  Hedderwick  and  other  JJ.) 

Plymouth  Guardians  (Appellants)  v. 
Poplar  Guardians  (Respondents). 

Poor  law— Settlement  by  residence— Sea- 
man—Lodgings  taken  by  wife— Divided 
Parishes  and  Poor  Law  Amendment 
Act,  1876  (39  &  40  Vict.  c.  61),  8.  34. 

J.  V.  iffos  a  seaman  who  vhis  accustomed  to 
jiOAis  the  intervals  between  his  voyages 
with  his  ufi/e.  In  the  year  1887,  or 
previously,  the  wife  took  rooms  in  R, 
Street  in  the  parish  of  P.  She  continued 
to  occupy  these  room^  tUl  her  death  in 
1892.  She  always  paid  the  rent  herself. 
She  received  certain  money  from  J,  K., 
but  not  regular  payments.  J.  V.  con- 
tinued to  live  with  his  wife  till  the  time 
of  her  death. 

Held,  that  J,  V,  had  not  a>cquired  a  settle- 
ment by  residence  in  the  parish  of  P. 

This  was  an  appeal  against  an  order  of 
two  justices  of  the  county  of  London, 
adjudging  the  settlement  of  one  John 
Yicary  (tnen  chargeable  to  the  guardians 
of  the  parish  of  Poplar,  in  the  county  of 
London),  to  be  in  the  parish  of  Plymouth, 
in  the  Plymouth  Incorporation,  in  the  county 
.of  Devon. 

The  grounds  of  removal  were  that,  prior 
to  1892,  the  said  John  Vicary  resided  for 
the  term  of  three  years  at  No.  1,  Raleigh 
Street,  in  the  parish  of  Plymouth,  in  the 
Plymouth  Incorporation,  in  the  county  of 
Devon,  in  such  manner  and  under  such  cir- 
cumstances in  each  of  such  years  as  would, 
in  accordance  with  the  several  statutes  in 
that  behalf,  render  him  irremovable  there- 
from and  settled  therein. 
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The  grounds  of  appeal  were  :  (1)  that  the 
grounds  of  removal  were  bad  and  defective 
upon  the  face  of  them ;  (2)  that  the  said 
John  Yicary  did  not  reside  in  the  said 
parish  of  Plymouth  for  the  term  or  in  the 
manner  stated  in  the  said  grounds  of  re- 
moval or  at  all. 

It  appeared  from  the  evidence  that  John 
Vicary,  the  pauper,  was  married  on  August 
12th,  1862.  His  occupation  was  that  of  a 
seaman.  For  some  time  the  pauper  and  his 
wife  lived  at  Torquay ;  in  1878  they  went 
to  Plvmouth.  In  the  jrear  1887,  or  nre- 
vioualy,  the  pauper's  wife  left  her  tnen 
address  in  Plvmouth  and  took  two  rooms  at 
No.  1,  Raleigh  Street,  Plymouth,  at  a  rental 
of  28,  9d,  or  28.  lOd,  a  week.  She  Jived  at 
that  house  until  the  time  of  her  death, 
which  occurred  on  June  7th,  1892.  During 
that  time  she  always  paid  the  rent  to  the 
landlady,  the  pauper  himself  never  making 
payments.  Tne  pau[)er's  wife  had  no  chil- 
dren ;  she  was  a  tailoress  by  occupation. 
It  appeared  that  she  received  some  money 
from  her  husband,  but  that  he  did  not  make 
her  regular  payments.  The  pauper  had 
been  a  sailor  ever  since  he  was  a  boy. 
During,  at  least,  certain  portions  of  the 
intervals  of  his  voyages,  he  lived  with  his 
wife  at  No.  1,  Raleigh  Street  He  was 
sometimes  there  for  weeks,  sometimes  for 
months.  He  was  there  altogether  pn  several 
occasions  dnrin^^  his  wife%  residence,  the 
last  occasion  being  a  few  weeks  before  her 
death.  After  his  wife's  death  the  pauper 
went  from  Plymouth  and  lived  with  nis 
mother  at  Torquay. 

B.  C,  OleUy  for  the  respondents,  con- 
tended that  under  the  circumstances  the 
Sauper  had  acquired  a  settlement  by  resi- 
ence  at  No.  1,  Raleigh  Street,  Plymouth, 
under  s.  34  of  the  statute  39  &  40  Vict.  c.  61. 
The  maxim  uln  e8t  uxor  ibi  est  domus 
was  applicable.  In  the  case  of  Church- 
warderu  and  Overseers  of  Wellington  v. 
Churchufarderu  and  Overseer's  of  Whit- 
church {1863\  27  J.  P.  644  i  4  B.  &  S.  100, 
CocKBURN,  C.  J.,  said  :  "  The  maxim  that  a 
man's  house  is  where  his  wife  lives,  does 
not  apply  to  the  present  case,  but  to  a  case 
where  a  man  is  m  one  place  and  goes  back- 
wards and  forwards  to  another,  where  his 
wife  lives,  and  resides  at  times  with  her  at 
that  place."  This  observation  showed  that 
the  maxim  was  directly  applicable  to  the 

E resent  case.    The  principle  was  well  stated 
y  Eblb,  J.,  in  R,  v.  Inhabitants  of  Staple- 
tan  (1S53\  17  J.  P.  472 ;  1  El.  A  BL  766, 
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thus :  "  A  pauper  being  absent  from  a  par- 
ticular parish,  but  having  there  a  house 
where  his  family  are  living,  and  having  the 
intention  of  returning  to  them,  may  gene- 
rally be  considered  as  still  resident  there." 
The  case  of  West  Ham  Union  v.  Cardiff 
Unicm  {1895\  59  J.  P.  343 ;  [1895]  1  Q.  B.  766, 
was  distinguishable  from  the  present  case. 
In  that  case,  a  seaman  left  his  wife  for  the 
purpose  of  sailing  on  a  voyage  and  with  the 
intention  of  returning  to  her  on  the  com- 
pletion of  the  voyage.  During  his  absence 
she  removed  from  the  parish  m  which  they 
were  residing  at  the  time  of  his  going  to 
sea,  to  lodgings  in  another  parish,  where  he 
joined  her  on  his  return.  It  was  held  that, 
in  the  absence  of  evidence  that  the  lodgings 
were  taken  by  the  husband's  directions,  the 
period  that  elapsed  between  his  wife's  re- 
moval to  such  lodgings  and  his  return  from 
sea  could  not  be  computed  as  part  of  a 
three  years'  residence  bf  him  in  the  parish 
so  as  to  confer  upon  him  a  settlement  in 
the  parish,  under  s.  34  of  the  Divided 
Parisnes  and  Poor  Law  Amendment  Act, 
1876.  Cave,  J.,  in  giving  judgment,  said, 
"  I  am  of  opinion  that  our  judgment  must 
be  for  the  appellants.  The  cases  on  the 
subject  of  constructive  residence  have  no 
douot  gone  a  considerable  length,  but  they 
have  not  yet  gone  the  length  of  deciding 
that  under  all  circumstances  the  residence 
of  the  wife  is  to  be  treated  as  the  residence 
of  the  husband.  If  it  were  so,  a  man  mi^ht 
be  saddled  with  a  settlement  in  a  parish 
which  he  had  never  seen.  There  is  nothing 
in  the  facts  stated  from  which  we  can  draw 
the  conclusion  that  the  wife  removed  to 
Braemar  Road  by  the  husband's  directions 
and  took  the  new  lodgings  as  his  agent. 
And  in  the  absence  of  such  evidence  the 
order  of  the  justices  cannot  be  supported." 
The  point  in  that  case  was  that,  excluding 
the  period  which  elapsed  between  the  time 
the  wife  took  the  lodgings  and  the  next  re- 
turn of  her  husband  from  sea,  the  husband 
did  not  reside  for  a  term  of  three  years  in  the 
parish  in  which  the  settlement  for  him  was 
claimed.  In  the  present  case,  however,  the 
subtraction  of  such  a  perioa  would  still 
leave  a  full  period  of  three  years  ;  on  the 
husband's  return  from  sea  he  was  to  be 
taken  as  having  ratified  the  removal  to 
No.  1,  Raleigh  Street,  and  from  that  time 
his  residence  should  be  reckoned  for  the 
purposes  of  settlement. 

«7.  A.  John8t<m^  for  the  appellants,  con- 
tended that  the  case  of  West  Ham  Union  v. 
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Cardiff  Uniorij  supra^  was  an  identical  case 
with  the  present.  The  question  was,  whose 
were  the  lodgings  at  No.  1,  Raleigh  Street, 
the  pauper's  or  his  wife's  ?  It  was  clear  upon 
the  evidence  that  the  pauper's  wife  took  the 
lodgings  as  her  lodgings,  not  as  the  agent 
of  her  husband.  The  respondents  must 
show  that  the  wife  was  acting  as  the  agent 
of  her  husband  :  there  was  no  such  sugges- 
tion. When  with  his  wife  during  the  inter- 
vals of  his  voyages,  the  pauper  was  at 
No.  1,  Raleigh  Street,  a^  a  visitor  and 
visitor  alone.  It  was  material  that,  although 
the  pauper  occasionally  contributed  to  his 
wife's  support,  he  did  not  maintain  her. 
The  case  of  R,  v.  Stepney  Union  (1884\ 
49  J.  P.  164,  was  in  point.  There,  a  pauper, 
born  in  the  Stepney  Union,  entered  the 
merchant  service  whilst  under  age.  His 
father  being  dead,  his  mother  lived  in  the 
Merthyr  Tydvil  Union,  where  the  pauper 
lived  with  her  at  different  times  between 
his  various  voya^,  and  when  with  her  he 
was  in  the  habit  of  giving  her  money  and 
thus  contributing  to  the  expenses  of  the 
house.  It  was  held  that  these  facts  did  not 
establish  that  the  pauper  had  ever  resided 
in  the  Merthyr  Tydvil  Union  within  the 
meaning  of  39  &  40  Vict.  c.  61,  s.  34,  or  that 
he  had  ever  been  there  otherwise  than  as  a 
visitor. 

Mr.  Hedderwick  said  that  the  bench 
were  of  opinion  that  the  appeal  should  be 
allowed.  If  it  had  not  been  for  the  case  of 
West  Ham  Union  v.  Cardiff  Union^  supra, 
they  might  have  decided  the  case  otherwise. 
In  that  case  it  had  indeed  been  held  that 
the  husband  had  not  as  a  fact  resided  for 
the  term  of  three  years  at  the  residence  in 
question ;  but  Cave,  J.,  had  said,  "  There 
is  nothing  in  the  facts  stated  from  which 
we  can  draw  the  conclusion  that  the  wife 
removed  to  Braemar  Road  by  the  husband's 
directions  and  took  the  new  lodgings  as  his 
agent.  And  in  the  absence  of  such  evidence 
the  order  of  the  justices  cannot  be  sup- 
ported." In  the  present  case,  while  it  was 
true  that  the  pauper  had  from  time  to  time 
resided  with  nis  wife  and  sent  her  some 
money,  yet  the  evidence  was  that  the  rent 
was  paid  by  the  wife  herself.  Accordingly 
the  appeal  must  be  allowed. 

The  court  consented  to  state  a  case. 

Appeal  allowed. 

Solicitor  for  the  appellants:  William 
Adams,  Plymouth. 

Solicitor  for  the  respondents:  E.  J. 
Marsh. 
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December  9,  1907. 

(Before  Channell,  Bray  and  Sutton,  JJ.) 

Finch  v.  Bannister. 

Stream— Accumulation  of  silt  in — Injury  to 
mill  wheel  up  stream— Injury  caused 
to  "land"— Land  Drainage  Act,  1847 
(10  &  11  Vict.  c.  38),  ss.  14,  15. 

By  «.  14  of  the  Land  Drainage  Act,  1847  : 
"...  in  all  cases  where  by  reason  oj 
the  neglect  of  any  sicch  occupier  .  ,  ,  to 
cleanse  and  scour  .  .  .  the  channels, 
of  existing  drains,  streams  or  water- 
courses lying  in  or  boundina  the  lands 
of  such  occupier,  injury  shall  be  caused 
to  any  other  land,  it  shall  be  lawful 
for  the  proprietor  or  occupier  of  any 
land  so  inured  to  require  the  proprietor 
or  occupier  so  neglecting  as  aforesaid, 
by  a  notice  in  uniting  delivered  to  him 
.  .  .  effectually  to  .  .  .  cleanse 
or  scour  such  channels  .  .  ."  By 
s,  15,  unless  the  drain,  stream  or  water- 
course is  a  boundary  of  or  immediately 
adjoining  the  land  of  me  occupier  whose 
land  is  injured  by  the  neglect,  the 
occupier  of  the  injured  lavvd  cannot 
enter  the  land  of  any  other  person  to 
execute  the  work  of  scouring  and 
cleansing  unthout  a  warrant  of 
justices. 

Held,  that  the  words  in  s,  14,  ^^ifuury^ 
^^  caused  to  any  other  land"  do  not 
include  injury  to  a  mill  wheel  caused 
by  the  accumiUation  of  silt  in  the  stream 
below  the  mill. 

Case  stated  by  justices  acting  in  and  for 
the  county  of  Sussex. 

On  the  16th  day  of  March  1907  a  com- 

!>laint  was  preferred  by  Thomas  Bannister 
hereinafter  called  "  the  respondent ")  under 
the  Land  Drainage  Act  1847  against  Jesse 
Finch  (hereinafter  called  "the  appellant") for 
that  he  the  said  Thomas  Bannister  was  the 
proprietor  of  certain  lands  in  the  parish  of 
Haywards  Heath  in  the  said  county  which 
were  bounded  by  the  channel  of  a  certain 
stream  which  said  stream  dso  formed  the 
boundary  of  certain  lands  of  the  appellant 
situate  in  the  parish  of  lindfield  in  tne  said 
county  and  that  he  the  appellant  having 
neglected  to  clean  and  scour  the  channel 
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of  the  said  stream  certain  injury  to  wit  the 
blocking  of  the  water  wheel  of  the  mill  of 
the  said  respondent  thus  impeding  the 
revolution  of  and  damaging  the  said  wheel 
and  machinery  of  the  said  mill  was  caused 
to  the  lands  of  the  said  respondent  and  that 
the  said  respondent  had  by  notice  in  writing 
delivered  to  the  said  appellant  on  the  9th 
day  of  February  1907  required  the  said 
appellant  effectually  to  cleanse  and  scour 
the  channel  of  the  said  stream  and  which 
notice  had  been  delivered  as  aforesaid  more 
than  one  calendar  month  and  the  said 
respondent  prayed  that  the  appellant  miffht 
be  summoned  to  show  cause  why  nis 
Majesty's  justices  of  the  peace  in  and  for 
the  said  county  should  not  grant  a  warrant 
or  authority  to  the  said  Thomas  Bannister 
to  enter  upon  the  lands  of  the  appellant  in 
execution  of  the  necessary  works  for 
cleansing  and  scouring  the  channel  of  the 
said  stream.  This  complaint  was  heard  and 
determined  by  the  justices  at  petty  sessions 
on  the  25th  day  of  March  1907  and  u^n 
such  hearing  they  made  an  order  authorising 
the  respondfent  to  enter  upon  the  land  of 
the  appellant  situate  at  Lindfield  aforesaid 
for  the  pur^se  of  executing  the  necessary 
works  required  for  cleansing  and  scouring 
the  channel  of  the  said  stream,  but  they 
consented  to  state  and  sign  the  following 
case. 

Upon  the  hearing  of  the  said  complaint 
the  following  facte  were  admitted  or  proved 
in  evidence : 

(a)  That  the  respondent  Thomas  Bannister 
is  the  owner  of  a  mill  called  Bridges  Mill 
in  the  parish  of  Haywards  Heath  in  the 
county  of  Sussex  and  that  the  appellant 
Jesse  Finch  is  the  owner  of  certain  land 
adjacent  thereto  through  which  the  water 
from  the  mill  passes  and  forms  the  boundary 
of  the  appellant's  land. 

(b)  This  mill  is  worked  by  water.  The 
water  power  is  derived  from  a  mill  pond. 
This  mill  pond  is  fed  by  a  stream  which 
passes  through  the  respondent's  ground 
then  by  a  culvert  under  the  London  Brighton 
and  South  Coast  Railway  and  under  Mill 
Green  Road  and  thence  into  the  open 
watercourse  in  the  appellant's  land  and 
forms  the  boundary  of  the  appellant's 
property. 

(c)  At  the  upper  end  of  the  mill  pond 
there  is  a  weir  over  which  when  the  mill 
pond  is  full  the  surplus  water  passes  into 
the  original  bed  of  the  stream  along  which 
it  flows  to  a  point  near  the  mill  where  it  is 
joined  by  the  water  which  has  passed  over 
the  mill  wheel  and  the  water  from  both 
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sources  then  flows  through  a  culvert  under 
the  railway  and  Mill  Qreen  Road  into  the 
watercourse  through  the  appellant's  ground. 

(d)  The  water  on  leaving  the  mill  pond 
and  passing  over  the  water  wheel  flows 
down  to  the  junction  of  the  surplus  water 
coming  down  the  original  stream  and  then 
througn  the  land  of  tne  appellant 

(e)  A  Quantity  of  silt  is  formed  in  the 
stream  wnere  it  passes  the  appellant's  land 
which  has  the  effect  of  baying  back  the 
water  to  the  mill  wheel  and  submerging  the 
same  to  a  height  of  about  1  foot. 

(f;j  From  the  point  immediately  above 
the  junction  of  the  original  stream  with  the 
water  which  has  come  over  the  wheel  there 
is  a  fall  of  about  6  feet 

(g)  The  height  of  the  banks  of  the  open 
watercourse  in  the  appellant's  land  at  the 
point  of  egress  on  tne  east  side  of  Mill 
Green  Road  is  some  10  feet  6  inches  above 
the  bed  of  the  stream. 

(h)  The  mill  and  water  wheel  were  in 
existence  before  1840  and  before  the  London 
Brighton  and  South  Coast  Railway  was 
built 

(i)  In  the  course  of  constructing  the 
railway  the  company  built  a  large  culvert 
which  from  time  to  time  they  cleansed  of 
silt  and  for  many  vears  prior  to  these 
proceedings  the  railway  company  have 
cleared  out  the  culvert  not  only  under  the 
railway  but  also  under  Mill  Green  Road  and 
also  a  small  portion  of  the  watercourse  in 
appellant's  ground. 

(j)  The  appellant  has  never  contributed 
towards  the  expense  thereof.  At  some  date 
during  last  year  the  appellant  cleared  out  a 
few  pans  and  cabbage  stalks  and  other 
rubbish  which  had  oeen  thrown  in  the 
watercourse  by  his  tenants  and  thus  removed 
the  obstruction  to  the  flow  of  the  water 
but  beyond  this  the  appellant  has  never 
executed  any  work  in  connection  with 
cleansing  the  watercourse. 

(k)  The  railway  company  now  decline  to 
cleanse  the  watercourse  on  the  appellant's 
land. 

(I)  The  appellant  declines  to  clean  out 
the  watercourse  himself  en  the  ground  that 
this  will  be  a  recurring  liability  year  by 
year  and  will  entail  considerable  expense 
which  is  not  for  his  benefit  but  for  the 
benefit  of  the  respondent. 

(m)  The  appellant  is  quite  willing  to  allow 
the  respondent  to  come  on  his,  the  appel- 
lant's land,  to  clear  out  the  watercourse  at 
his  (the  respondent's)  own  expense. 

(n)  The  respondent  served  on  the  appel- 
lant the  notice  a  copy  of  which  marked 
"  A  "  was  annexed  to  the  case,  in  compliance 
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with  section  14  of  the  Land  Drainage  Act 
1847.  A  summons  was  then  issued  oy  the 
respondent  and  served  on  the  appellant 
and  a  copy  of  this  was  annexed  to  the  case 
marked  "B."  At  the  hearing  the  justices 
made  the  order  a  copy  of  which  was  annexed 
to  the  case  marked  "  C." 

(o)  At  some  time  or  other,  at  any  rate  60 
years  ago,  the  bed  of  the  stream  in  the 
respondent's  ground  was  lowered. 

(p)  The  appellant  has  done  nothing 
actively  to  prevent  the  flow  of  the  water. 

It  was  contended  for  the  appellant — 

(a)  That  from  the  waterfall  to  the  west 
of  the  railway  the  original  bed  of  the 
stream  had  been  lowered  in  order  to  get  a 
fall  over  the  mill  wheel  whereby  the  bed  of 
the  stream  was  very^  nearly  on  a  level  and 
thus  Drevented  it  being  cleared  of  silt  which 
woula  have  happen^  if  left  with  the 
original  extra  fall  of  something  like  9  feet 
in  200  or  300  yards. 

(b)  That  Thomas  Bannister  had  no  locus 
standi^  complainant  and  that  his  com- 

Elaint  if  he  had  anv  ground  for  same  should 
e  made  against  his  next-door  neighbour 
the  railway  company  leaving  them  to  make 
a  complaint  in  their  turn  against  their  next- 
door  neighbour  the  appellant. 

(c)  That  he  should  not  have  been  singled 
out  as  the  defendant  in  this  matter  and 
that  if  a  riparian  owner  lower  down  the 
stream  were  to  clear  out  the  stream  that 
would  enable  the  silt  which  now  collects  in 
the  watercourse  on  the  appellant's  land  to 
pass  away  and  that  he  himself  does  nothing 
actively  to  prevent  the  flow  of  respondent's 
water. 

(d)  That  the  Land  Drainage  Act  of  1847 
was  not  intended  to  meet  such  a  case  as 
the  present  and  that  that  Act  was  passed 
in  the  interests  of  &prricultural  owners  and 
not  of  mill  owners.  The  appellant's  solicitor 
called  attention  to  the  preamble  of  the  Act 
of  Parliament  which  preamble  is  not  printed 
in  the  Revised  Statutes  and  which  states  that 
it  is  an  Act  passed  for  the  drainage  of  lands 
and  he  furtner  contended  that  the  word 
*Mand"  must  be  read  in  the  restrictive 
sense  of  "  earth "  only  and  did  not  include 
buildings. 

(e)  That  as  he  had  never  cleared  out  the 
stream  himself  except  as  before  described 
last  year  and  as  he  had  alwajrs  steadily 
refused  to  do  so  and  that  as  it  had  ad- 
mittedly been  cleared  out  hitherto  by  the 
railway  company  it  must  be  inferred  that 
there  was  a  liability  existing  on  the  respon- 
dent or  the  railway  company  to  clear  out 
the  stream. 
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It  was  contended  for  the  respondent— 

(a)  That  there  was  no  evidence  adduced 
to  snow  that  the  bed  of  the  stream  had 
been  lowered  in  order  to  get  a  fall  over  the 
mill  wheel. 

(b)  That  the  appellant  is  the  proprietor 
of  lands  within  tne  meaning  of  the  said 
sections  and  did  neglect  to  cleanse  and  scour 
the  watercourse  acUoining  and  flowing 
through  his  land  and  by  such  neglect  did 
cause  injury  to  the  land  of  the  respondent 
and  that  the  respondent  is  the  injured  party 
within  the  said  section. 

(c)  There  was  no  evidence  that  the  stream 
below  the  appellant's  land  required  cleaning 
out  or  that  if  this  had  been  done  the  accu- 
mulation of  silt  which  collects  in  the  water- 
course on  the  appellant's  land  would  have 
been  prevented. 

(d)  That  sections  14  and  15  of  the  Land 
Drainage  Act  1847  apply  to  this  case  and 
that  the  word  "  lands  '  is  used  in  its  most 
comprehensive  meaning  and  that  the  respon- 
dent is  the  proprietor  of  land  within  the 
meaning  of  the  said  section. 

(e)  That  there  was  no  necessity  for  the 
respondent  to  apply  to  the  appellant  to 
clean  out  the  watercourse  flowing  through 
his  land  until  last  year  when  the  railway 
company  refused  to  clean  out  the  stream 
beyond  their  boundary. 

The  justices  were  of  opinion  that  the 
respondent  had  a  right  to  claim  directly 
against  the  appellant  as  the  silt  which  is 
collected  in  tne  watercourse  in  the  appel- 
lant's land  through  his  (the  appellant's) 
neglect  to  scour  the  stream  did  in  fact  bay 
back  the  water  to  the  extent  of  12  inches 
at  the  foot  of  the  water  wheel  and  prevent 
its  working.  That  a  mill  and  mill  premises 
came  within  the  description  of  land  as 
legally  defined  and  understood,  there  being 
no  definition  of  the  word  in  this  Act  That 
the  Land  Drainage  Act  1847  applied  and 
they  found  that  the  appellant  being  the 
proprietor  of  certain  lands  adjoining  the 
respondent's  situate  in  the  parish  of  Lind- 
field  in  the  county  of  Sussex  bounded  by  a 
stream  did  neglect  to  comply  with  a 
notice  in  writing  served  upon  him  by 
the  respondent  requiring  him  to  cleanse 
and  scour  the  channel  of  the  said  stream 
within  one  calendar  month  after  the  service 
of  the  said  notice  upon  him  and  that  the 
respondent  was  entitled  to  an  order  to 
enter  upon  the  lands  of  the  appellant  in 
execution  of  the  necessary  works  for  clean- 
sing or  scouring  the  channel  of  the  said 
stream. 

The  question  for  the  opinion  of  the 
court  was  whether  upon  the  above  state- 
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meDt  of  facts  the  justices  came  to  a  correct 
determination  in  point  of  law.  If  so,  their 
order  was  to  stand ;  if  not^  it  was  to  be 
quashed. 

The  preamble  of  10  &  11  Vict.  c.  38, 
entitled  "  An  Act  to  facilitate  the  drainage  of 
lands  in  England  and  Wales,"  is  as  follows  : 
"Whereas  it  is  expedient  that  provision 
should  be  made  for  promoting  the  drainage 
of  lands  in  England  and  Wales :  Be  it  there- 
fore enacted,"  etc. 

By  s.  14  of  the  said  Act :  "  And  whereas 
by  reason  of  the  neglect  of  or  want  of  co- 
operation among  the  occupiers  of  lands  to 
maintain  the  banks  and  cleanse  and  scour 
the  channels  of  existing  drains,  streams,  or 
watercourses,  lying  in  or  forming  the  boun- 
daries of  such  lands,  and  being  or  leading 
to  the  outfall  from  such  lands  and  from 
other  lands,  much  injury  is  occasioned  and 
improvement  prevented,  but  sufficient 
powers  do  not  at  present  exist  to  remedy 
the  evil  aforesaid  :  Be  it  therefore  enacted, 
that  in  all  cases  where  by  reason  of  the 
neglect  of  any  such  occupier  to  maintain  or 
join  in  maintaining^  the  banks,  or  to  cleanse 
and  scour  or  join  in  cleansing  and  scouring 
the  channels  of  existing  drains,  streams,  or 
watercourses,  l^ng  in  or  bounding  the  lands 
of  such  occupier,  injury  shall  be  caused 
to  any  other  land,  it  shall  be  lawful 
for  the  proprietor  or  occupier  of  any  land  so 
injured  to  require  the  proprietor  or  occupier 
so  neglecting  as  aforesaid,  by  a  notice  in 
writing  delivered  to  him  or  left  at  his  usual 
place  of  abode,  effectually  to  maintain  such 
EMinks  or  cleanse  or  scour  such  channels,  or 
to  join  in  effectually  maintaining  such  banks 
or  cleansing  and  scouring  such  channels,  of 
such  drains,  streams,  and  watercourses ;  and 
in  case  he  shall  neglect  so  to  do,  it  shall  be 
lawful  for  the  occupier  of  the  land  to  which 
such  injury  shall  oe  caused,  immediately 
after  the  expiration  of  one  calendar  month 
from  the  service  of  such  notice  as  aforesaid, 
to  execute  or  cause  to  be  executed,  or  to 
join  with  any  other  person  in  executing  or 
causing  to  be  executed,  all  necessary  works 
for  maintaining  or  repairing  such  banks,  or 
cleansing  or  scouring  such  channels  as  afore- 
said ;  and  in  case  the  expenses  paid  or 
incurred  in  executing  or  causing  to  bo 
executed  such  works  as  aforesaid,  or  the 
inst  proportion  thereof  which  should  have 
Deen  paid  or  borne  by  the  occupier  so 
neglecting  as  aforesaid,  shall  not  be  paid  to 
the  person  by  whom  the  same  shall  have 
been  paid  or  incurred  by  the  occupier  so 
neglecting  as  aforesaid  within  one  calendar 
month  after  demand,  it  shall  be  lawful  for 
any  justice,  upon  the  application  of  the  per- 
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son  by  whom  such  expenses  shall  have  been 
paid  or  incurred,  to  summon  the  proprietor 
or  occupier  so  neglecting  as  aforesaid  to 
appear  oefore  two  justices  at  a  time  and 
place  to  be  named  in  such  summons ;  and 
upon  the  appearance  of  the  person  so  sum- 
moned, or  in  his  absence,  upon  due  proof  of 
the  service  of  such  summons,  it  shall  be 
lawful  for  such  two  justices,  upon  proof  of 
such  neglect  as  aforesaid,  and  of  the  injury 
occasioned  thereby,  and  of  the  expenses 
paid  or  incurred  as  aforesaid,  to  make  an 
order  for  the  payment  by  the  occupier  so 
neglecting  of  the  expenses  aforesaid,  or  of 
such  just  proportion  of  the  same  as  such 
occupier  so  neglecting  ought  in  the  opinion 
of  the  said  justices  to  contribute  ana  pay  ; 
and  it  shall  be  lawful  for  the  said  justices, 
upon  any  such  application  as  aforesaid, 
to  award  such  costs  to  be  paid  by  such 
party  and  in  such  manner  as  to  such 
justices  shall  seem  reasonable;  and  the 
amount  of  such  expenses  and  costs  re- 
spectively may  be  recovered  by  distress." 
Bys.l5:  "Provided  always, . , .  that, unless 
such  drain,  stream,  or  watercourse  as  afore- 
said shall  be  a  boundary  of  or  immediately 
adjoining  to  the  land  of  the  occupier  whose 
land  shall  have  been  iniured  by  such  neglect 
as  aforesaid.it  shall  not  oe  lawful  for  theoccu- 
pier  whose  land  shall  have  been  so  injured  to 
enter  upon  the  land  of  any  other  person  in 
the  execution  of  the  works  aforesaid  without 
a  warrant  or  authority  in  writing  so  to  do 
from  two  or  more  justices,  which  warrant 
or  authority  such  justices  snail  grant  upon 
inquiry  had  before  them,  after  a  summons 
served  upon  the  occupier  of  the  land  so  to 
be  entered  upon,  if  it  shall  appear  to  such 
justices  that  the  neglect  of  the  occupier  of 
the  land  so  to  be  entered  unon  has  occa- 
sioned injury  to  the  lands  of  the  occupier 
applying  for  such  warrant  or  authority  : 
Provided  also,  that  it  shall  be  lawful  for 
the  justices  before  whom  any  occupier  of 
land  shall  be  summoned  to  appear  under 
this  Act,  and  whether  such  proprietor  or 
occupier  shall  or  shall  not  have  appeared, 
to  aajourn  the  hearing  or  further  hearing  oi 
any  application  for  any  order,  or  for  any 
warrant  or  authority  under  this  Act,  to  a 
subsequent  day,  and  to  appoint  a  competent 
person  to  view  in  the  meantime  the  drain, 
stream,  or  watercourse,  and  to  report  thereon 
to  the  justices  on  the  day  to  which  such 
hearing  shall  have  been  adjourned,  or  the 
said  justices  or  any  of  them  may  in  the 
meantime  attend  and  view  such  drain, 
stream,  or  watercourse." 

E,  E,  Humphreys^  for  the  appellant. — 
This  order  should  not  have  been  granted, 
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for  injury  to  a  mill  is  not  within  the  pur- 
view of  mis  Act.  The  Act  is  "  to  facilitate 
the  drainage  of  lands."  See  the  title  and 
the  preamble  of  the  Act  Injury  to  land 
within  the  meaning  of  s.  14  of  this  Act  does 
not  include  injury  to  a  mill  wheel.  There 
is  no  definition  of  "  land  "  in  the  Act,  and 
having  regard  to  the  general  purposes  of 
the  Act,  "land"  must  be  read  as  meaning 
agricultural  land  without  buildings  upon  it 
The  definition  of  land  in  statutes  Wore 
1860  is  not  governed  by  s.  3  of  the  Interpre- 
tation Act,  1889.  Further,  the  injury  done 
to  this  mill  was  not  caused  by  the  neglect 
of  the  appellant  to  clean  out  this  water- 
course. There  was  no  evidence  of  such 
neglect  causing  the  injury.  It  is  clear, 
from  the  case,  that  it  was  the  silting  in  the 
culvert  under  the  railway  that  caused  the 
injury.  [Channell,  J.— The  real  question 
is  whether  this  Act  has  imposed  any  duty 
on  the  appellant  to  cleanse  and  scour  this 
stream  for  the  benefit  of  the  millowner.] 

Hohler,  K.C.  {E.  Barker  with  him),  for 
the  respondent.— "  Land  "  in  this  section 
has  its  ordinary  meaning  of  land  with  or 
without  buildings  upon  it  The  iiyury  to 
this  mill,  therefore,  comes  within  these  sec- 
tions and  the  order  was  righUy  made. 

Channell,  J.— This  case  seems  to  depend 
upon  the  proper  construction  of  two  some- 
what obscure  sections  in  this  Act  for  the 
drainage  of  land,  passed  in  the  year  1847 
(10  &  11  Vict  c.  38),  ss.  14  and  16.  It 
aepjends  mainlv  upon  s.  14.  The  Act  is 
entitled  "  An  Act  to  facilitate  the  drainage 
of^  lands  in  England  and  Wales."  It  con- 
tains a  preamble  at  the  commencement,  and 
this  particular  s.  14  contains  also  a  recital 
in  the  nature  of  a  preamble.  The  first 
difficulty  that  arises  upon  the  construction 
of  s.  14  is  as  to  whether  it  is  intended 
merely  to  give  a  better  remedy  in  respect 
of  obligations  already  existing,  or  whether 
it  is  intended  to  impose  new  obligations 
upon  landowners  as  to  cleansing  and 
scouring  streams  that  pass  through  their 
lands,  and  to  m^  mind  that  is  a  question 
of  considerable  difficulty.  The  section  says : 
"  In  all  cases  where  by  reason  of  the  neglect 
of  any  such  occupier  to  maintain  or  join  in 
maintaining  the  banks,  or  to  cleanse  and 
scour  or  join  in  cleansing  and  scouring  the 
channels  of  existing  drains,  streams,  or 
watercourses  lying  in  or  bounding  the  lands 
of  such  occupier,  injurv  shall  be  caused  to 
any  other  land,  it  shalJ  be  lawful  for  the 
proprietor  or  occupier  of  any  land  so  injured 
to  require  the  proprietor  or   occupier  so 
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ne^lectinff  as  aforesaid,  by  a  notice  in 
wTiting.  dfelivered  to  him  or  left  at  his  usual 
place  01  abode,  effectually  to  maintain  such 
oanks  or  cleanse  or  scour  such  channels  .  .  ." 
The  word  "neglect,"  if  accurately  used, 
would  indicate  that  it  was  intended  merely 
to  enforce  previously  existing  obligations, 
because  it  is  not  correct  to  describe  the 
mere  failure  to  do  a  thing,  which  there  is 
no  obligation  to  do,  as  a  neglect,  and  the 
word  "neglect"  on  the  face  of  it  seems  to 
me  to  import  that  there  does  exist  a  duty 
to  do  the  act— to  scour  the  channel.  But 
the  next  words  that  occur  in  the  recital 
of  the  section,  the  words  "want  of  co- 
operation," "  by  reason  of  the  neglect  of  or 
want  of  co-operation  among  the  occupiers," 
have  rather,  I  think,  a  contrary  meaning. 
There  is  nothing  in  them  to  suggest  that 
there  must  exist  a  prior  obli^tion,  and  I 
do  not  quite  see  how  such  a  prior  obligation 
would  exist  It  may  be  that  the  section 
refers  to  the  case  of  persons  already  jointly 
liable,  but  otherwise  it  is  a  little  difficult  to 
account  for  the  words.  There  is  a  good 
deal  in  the  section  which  tells  one  way  and 
a  good  deal  which  tells  the  other,  and  this 
point,  I  confess,  is  one  of  considerable 
difficulty,  and  I  am  not  absolutely  clear 
upon  it.  If  the  true  construction  of  this 
section  is  merely  to  rive  a  remedy  for 
enforcing  existing  obligations  then  the 
appellant  must  succeed  in  this  case,  because 
there  is  nothing  to  be  found  in  the  case 
from  beginning  to  end  about  any  rights  of 
prescription,  or  any  facts  stated  from  which 
any  such  obligation  could  be  inferred  other 
than  such  obligation,  if  any,  as  is  imposed 
by  this  section  itself.  Therefore,  if  this 
section  does  not  impose  new  obligations 
at  all,  the  appellant  must  succeed.  But 
having  regard  to  the  view  we  entertain  with 
regard  to  the  scope  of  this  section,  it 
becomes  unnecessary  for  us  to  decide  this 

Soint  Although  I  have  a  good  deal  of 
oubt  about  it.  I  rather  incline  to  the  view 
that  this  section  does  impose  new  obliga- 
tions. Then  one  has  to  consider  what  they 
are,  and  the  obligation  that  is  in  question 
here  is  the  cleansing  and  scouring  channels 
of  existing  drains,  streams,  and  water- 
courses. It  is  certainly  a  novel  obligation 
to  impose ;  there  is  no  such  obligation  at 
common  law,  at  any  rate  that  I  know  of, 
and  it  would  be  only  in  exceptional  ca.%s 
that  any  such  obligation  could  exist  It 
might  exist,  I  suppose,  by  prescription  ;  and 
in  special  districts  unaer  control  of  the 
Commissioners  of  Sewers,  and  so  on,  such 
obligations  might  exist  apart  from  this 
statute.     It  is  rather  an   extensive  obli- 
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gation,  and  it  is  not  intended  to  put 
an  obligation  in  all  cases  to  cleanse  and 
scour  the  watercourses,  because  it  is  only 
in  cases  where  injury  to  land  arises  from  it, 
"  the  proprietor  or  occupier  of  any  land  so 
injured  may  give  a  notice  in  writing,"  and 
so  on,  "  where  by  reason  of  the  neglect  of 
any  such  occupier  to  maintain,"  and  so  on, 
"  injury  shall  be  caused  to  any  other  land." 
What  we  have  to  consider  is  what  is  the 
meaning  of  that  expression  "  injury  to  any 
other  land."  The  whole  object  of  the  Act 
is  to  deal  with  the  drainage  of  the  land 
generally,  and  the  case  which  is  before 
us  is  the  case  of  a  mill.  The  rights  of 
millowners  depend,  I  should  think,  in  all 
cases  upon  prescriptioa.  There  is  certainly 
very  little  statutory  law  on  the  subject, 
I  am  not  certain  there  is  any,  but  the 
rights  of  millowners  by  prescription  have 
been  the  subject  of  litigation  for  a 
great  many  years,  and  are  fairly  well 
ascertained.  I  recollect  certainly  m  one 
case,  well  within  sixty  years  (and  this  Act 
has  been  passed  sixty  years),  the  Question 
arose  as  to  the  right  of  a  millowner  himself, 
and  at  his  own  expense,  to  go  and  clean  the 
stream  below  his  mill  for  the  purpose  of 
preventing  the  very  damage  which  is  the 
subject  or  complaint  in  the  present  case. 
Of  course  it  may  have  been  the  fault  of  the 
counsel  in  that  case  not  knowing  of  this  Act 
of  Parliament,  but  certainly  the  case  was 
not  conducted  throughout  on  the  footing 
that  there  was  not  omy  a  statutory  right  to 
do  it,  but  a  larger  right,  not  merely  to  go 
and  do  it  yourself,  but  to  have  it  done  by 
the  other  man  at  his  expense.  It  is  difficult 
to  think  that  the  legislature  intended,  by  an 
Act  of  this  sort,  to  give  such  an  extensive 
benefit  as  this  would  be  to  millowners, 
and  although  the  word  *'  land  "  is  a  word  of 
a  very  large  meaning  in  many  cases,  in  the 
present  statute  there  is  no  definition  clause 
showing  what  is  meant  by  the  word  "  land." 
There  is  a  definition  clause  in  many  other 
statutes,  statutes  which  more  or  less  deal 
with  the  same  subject-matter  as  this,  such 
as  the  Inclosure  Acts.  But  even  if  there 
was  a  definition  clause,  you  would  still  have 
to  look  at  the  context  to  see  whether,  in 
this  section,  it  had  a  larger  meaning  or  a 
narrower  meaning.  I  have  come  to  the 
conclusion,  not  altogether  without  doubt, 
that  we  ought  to  hold  that  these  words 
^  injury  shall  be  caused  to  any  other  land  " 
do  not  cover  such  a  case  as  the  present, 
namely,  damage  to  a  millowner  by  reason 
of  his  mill  not  working  as  it  otherwise 
might.  It  is  not  necessary,  I  think,  to 
define  exactly  and  precisely  the  cases  to 
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which  Ihe  section  applies,  and  how  far, 
where  there  is  something  more  than  mere 
land— land  with  a  structure  or  building 
upon  it— to  say  whether  in  such  cases  this 
Act  could  apply ;  but,  speaking  generally, 
the  object  of  the  Act  being  to  facilitate  the 
drainage  of  land,  what  it  means  by  "damage 
caused  to  other  land "  is  damage  by  inter- 
fering with  the  drainage  of  that  other  land, 
and  practically  it  means  any  pasture  land, 
or  land  itself  rather  than  land  which  is 
added  to  by  buildings  or  other  structures, 
and  at  any  rate  it  does  not  apply  to  such  a 
case  as  this,  of  a  mill  which  interferes 
with  the  natural  flow  of  the  stream.  I 
come  to  the  conclusion  that  we  cannot  hold 
that  that  which  is  the  subject  of  the  present 
proceedings,  namely,  the  interference  with 
the  action  of  the  mill  wheel  comes  within 
the  words  "iiyury  caused  to  any  other 
land."  On  these  grounds  I  think  that  this 
appeal  must  be  allowed,  and  the  order  of 
the  justices  set  aside. 

Bray,  J.— I  am  of  the  same  opinion. 
The  contention  of  the  respondent  here 
involves  the  imposition  by  this  statute  of  a 
new  and,  in  some  cases,  a  verjr  serious 
obligation  on  riparian  proprietors  in  favour 
of  the  owner  of  a  mill.  I  think  that,  for 
such  a  contention  to  be  supported,  it  would 
require  a  clear  indication  ot  such  an  inten- 
tion on  the  part  of  the  legislature,  and  I  can 
find  no  sufficient  indication  here  to  benefit 
millowners  at  the  expense  of  riparian 
proprietors :  and  no  authority  has  been 
quoted  in  favour  of  the  construction  con- 
tended for.  The  case  of  EasUm  v.  Richmond 
Highway  Board  (1871),  36  J.  P.  485  ;  L.  R. 
7  Q.  B.  69,  is  an  illustration  of  the  principle 
I  have  mentioned. 

Sutton,  J.— I  have  nothing  to  add. 

Appeal  allowed.    Order  of  the 

jtuttcea  set  aside. 
Leave  to  appeal. 

Solicitors  for  the  appellant :  Biggs,  Roche, 
Sawyer  k  Co.,  for  J.  C.  Buckwell  &  Co., 
Brighton. 

Solicitors  for  the  respondent :  Mander  k 
Sons,  for  Hardwick  ana  Blaber,  Brighton. 
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CROWN  CASES  RESERVED. 


January  11, 1908. 

(Before  Alvbrstone,  L.C.J.,   Lawbancb, 
Ridley,  Darling,  and  Channell,  JJ.) 

Rex  v.  Bartholomew. 

Criminal  law— Common  nnisanoe — Obstruc- 
tion of  street— Finding  of  jury. 

The  defendant  was  indicted  for  a  common 
nuisance  by  placing  and  keeping  a 
coffee  stall  on  a  public  carriagevHiy  and 
so  obstructing  the  same. 

The  jury  returned  a  special  verdict^  finding 
«Aat  the  coffee  stall  was  an  obstruction 
but  that  it  did  not  appreciably  interfere 
vnth  the  traffic  in  the  street. 

Held,  that  on  this  finding  the  judge  ought 
not  to  have  entered  a  verdict  of  guilty. 

Case  for  the  opinion  of  the  Court  for 
Crown  Cases  Reserved. 

Arthur  Churchill  Bartholomew  was 
indicted  before  me  at  Reading  Assizes  on 
the  14th  October  1907  for  a  common 
nuisance  by  placing  and  keeping  a  coffee 
stall  on  a  public  carriageway  and  so 
obstructing  the  same. 

He  was  convicted  and  fined  Is.  and 
ordered  to  remove  the  obstruction  within 
three  months  subject  to  the  following  case  : 

1.  The  defendant  was  the  honorary 
secretary  and  treasurer  of  the  Reading 
branch  of  the  Church  of  England  Tem- 
perance Society. 

2.  Bv  a  written  agreement  dated  the 
7th  July  1904,  between  the  mayor  aldermen 
and  burgesses  of  the  borough  of  Reading 
thereinafter  called  "  the  corporation  "  under 
their  common  seal  of  the  one  part  and  the 
Reading  branch  of  the  Church  of  England 
Temperance  Society  thereinafter  called  "  the 
society"  by  the  defendant  their  honorary 
secretary  under  his  hand  and  seal  of  the 
other  part  the  corporation  purported  to 
consent  to  the  societv  placing  a  coffee  stcJl 
in  the  street  within  the  said  borough  known 
as  St.  Mary's  Butts  in  a  position  to  be 
approved  by  the  surveyor  to  the  corpora- 
tion. The  society  were  to  pay  to  the 
corporation  the  sum  of  Is.  (afterwards 
increased  to  £5)  on  the  Ist  May  in  each 
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year  during  the  continuance  of  the  said 
agreement  the  first  of  such  payments  to  be 
made  on  the  Ist  May  1905.  The  society 
were  to  remove  the  coffee  stall  on  receiving 
notice  from  the  corporation  requiring  them 
so  to  do  and  in  default  it  was  to  be  lawful 
for  the  corporation  to  remove  it.  Nothing 
in  the  said  agreement  was  to  prejudice  or 
affect  the  powers  of  the  corporation  under 
any  existing  or  future  public  or  local  Act  or 
Acts  of  Parliament  or  any  powers  which 
were  then  or  should  thereafter  be  vested 
in  them  in  relation  to  the  subject-matter 
thereof. 

3.  It  was  not  contended  on  the  part  of 
the  defendant  that  the  corporation  had  any 
legal  power  to  make  such  an  agreement  as 
aforesaid  or  to  authorise  any  such  obstruc- 
tion or  any  public  nuisance  in  any  of  the 
streets  of  Reading. 

4.  Under  this  so-called  agreement  the 
coffee  stall  in  question  was  erected  by  the 
society  and  the  defendant  in  1904  nearly  in 
the  middle  of  St  Mary's  Butts  which  had 
been  for  many  years  and  still  was  and  is 
one  of  the  main  public  streets  of  Reading 
and  has  been  maintained  by  them  there  as 
a  permanent  structure  day  and  night  ever 
since. 

6.  The  map  annexed  hereto  shows  the 
coffee  stall  and  its  exact  position  in  the 
street  standing  in  a  space  between  a  public 
convenience  and  a  fountain  with  correct 
dimensions  and  it  is  thereon  coloured  red. 

6.  It  has  four  small  wheels  which  are 
chained  toother  three  of  them  being  partly 
imbedded  m  the  roadway  and  one  is  fixed 
to  a  wooden  block  driven  into  the  roadway. 
A  supply  of  eas  and  water  is  laid  on  to  it 
from  tne  roadway.  It  is  assessed  to  rates 
at  £32  a  year  and  the  defendant  has  paid 
the  rates  as  they  became  due.  When  open 
the  structure  by  means  of  flap«  extends 
towards  the  pavement  on  each  side  of  the 
street  and  also  towards  the  public  con- 
venience three  feet  beyond  the  dimensions 
shown  on  the  said  map. 

7.  There  was  evidence  that  memorials 
against  and  for  the  continuance  of  the  said 
structure  had  from  time  to  time  been  pre- 
sented to  the  council  those  against  chiefly 
if  not  entirely  by  rival  coffee  house  keejiera. 
There  had  bieen  divisions  in  the  council  in 
regard  to  it  but  no  step  had  been  taken  to 
remove  it. 

6.  Witnesses  for  the  prosecution  testified 
that  the  coffee  stall  created  an  obstruction 
to  the  street,  that  vehicles  had  to  deviate 
from  their  course  and  be  driven  round 
it,  other  vehicles  being  consequently,  kept 
standing  in  the  street  sometimes  eight  or 
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nine  at  a  time,  that  as  a  daily  occurrence 
a  block  was  caused  and  inconvenience  to 
individuals.  Moreover  the  part  of  the 
highway  covered  by  the  coffee  stall  itself 
could  not  be  used  at  all  by  the  public  to 
pass  and  repass. 

9.  Witnesses  for  the  defence  on  the 
contrary  including  the  chief  constable  of 
the  borough  and  the  chairman  of  the  high- 
ways committee  of  the  corporation  gave 
evidence  that  the  coffee  stall  created  no 
appreciable  obstruction  to  the  traffic,  that 
there  had  been  no  complaints  by  the  public, 
and  that  there  was  plenty  of  room  for 
vehicles  to  pass  on  either  side  of  the  alleged 
obstruction. 

10.  I  was  of  opinion  on  principle  and  on 
the  authority  of  B.  v.  united  Kingdom 
Electric  Telegraph  Co.  {1862\  26  J.  P.  390, 
that  the  coffee  stall  was  ipso  facto  an 
obstruction  and  a  public  nuisance,  that  any 
member  of  the  public  might  complain  of 
it,  and  that  it  was  no  answer  to  say  that 
enough  room  for  traffic  was  left. 

11.  But  among  others  the  case  of  R.  v. 
Leprue  (1866\  30  J.  P.  723,  was  relied  on 
on  behalf  of  the  defendant,  and  although 
I  thought  the  facts  of  that  case  were 
imperfectly  reported,  and  that  notwith- 
standing the  apparent  magnitude  of  the 
obstruction  there  treated  as  inappreciable 
the  decision  could  only  be  supported  by 
inferring  the  space  occupied  to  be  a  strip 
of  infinitesimal  width  spread  along  the  side 
of  the  road  and  by  applying  the  principle 
de  minimis  non  curat  lex  (which  could  not 
be  applied  to  a  space  occupied  here  by  the 
coffee  stall  in  the  middle  of  a  public  street) 
I  considered  it  safer  to  take  the  opinion  of 
the  jury. 

12.  The  jury  returned  a  special  verdict 
finding  that  the  coffee  stall  was  an  obstruc- 
tion but  that  it  did  not  appreciably  interfere 
with  the  traffic  in  the  street. 

13.  I  thereupon  directed  a  verdict  of 
gpoilty  to  be  entered,  and  as  before  men- 
tioned sentenced  the  defendant  to  pajr  a 
fine  of  Is.  and  to  remove  the  obstruction 
within  three  months  but  consented  to  state 
this  case  for  the  opinion  of  the  court. 

14.  The  question  is  whether  my  direction 
was  rieht  or  wrong. 

If  the  defendant  upon  the  above  facts 
and  finding  was  entitled  to  a  verdict  of  not 
guilty  then  the  verdict  of  guilty  and  the 
sentence  are  to  be  set  aside. 

If  not  the  verdict  and  sentence  are  to 
stand* 

(Signed)       Abthur  R.  Jelf. 


72  J.  p.  79. 

[The  map  referred  to  in  paragraph  5 
showed  that  the  street  called  St.  Mary's 
Butts  was,  at  the  part  where  the  coffee 
stall  was  placed,  about  70  feet  wide,  and 
also  had  a  footpath  on  each  side.  The 
coffee  stall,  which  measured  when  closed 
11  feet  by  5  feet  6  inches,  was  almost  in  the 
middle  of  the  street.  As  a  person  proceeded 
along  the  street  he  would  come  first  of  all 
to  a  public  convenience  in  the  middle  of 
the  street,  and  then  about  46  feet  further 
on  to  the  coffee  stall  and  then  to  a  fountain, 
which  was  also  in  the  middle  of  the  street 
and  about  18  feet  from  the  coffee  stall.] 

Powellj  K.O.  (Hon.  B,  W,  Coventry  with 
him),  for  the  defence,  referred  to  R.  v. 
Leprue  (1866),  30  J.  P.  723  ;  R,  v.  Russell 
(185Jt\  18  J.  P.  807  ;  3  El.  &  Bl.  942  ; 
Dunn  V.  Hdt  {190Jt\  68  J.  P.  271 ;  R.  v. 
United  Kingdom  Electric  Telegraph  Co. 
{1862\  26  J.  P.  390 ;  R.  v.  BetU  (1850). 
14  J.  P.  318 ;  16  Q.  B.  1022  ;  R.  v.  Tindall 
(1837),  6  A.  &  E.  143  :R.  v.  Ward  (1836), 
4  A.  &  E.,  at  p.  387  ;  R.  v.  Mathias  (1861\ 
2  F.  <fe  F.  670. 

Aclandy  K.C.  (David  vdth  him),  for  the 
prosecution,  referred  to  1  Hawk.  P.  C,  c.  32, 
p.  700;  R.  V.  United  Kingdom  Electric 
Telegraph  Co.,  supra;  Simpson  v.  Wells 
(1872),  36  J.  P.  774 ;  R.  v.  Bumey  (1875), 
39  J.  P.  599. 

Alveestone,  L.C.J.— This  case  does  not 
come  before  us  in  a  very  satisfactory  way, 
and  I  think  that  the  answer  of  the  jury,  as 
stated  in  paragra])h  12  of  the  case,  was  such 
that  the  learned  judge  oucht  to  have  asked 
them  another  question.  In  my  opinion  the 
finding  of  the  jur^  was  not  sufficient  to 
justify  the  judge  in  entering  a  verdict  of 
guilty.  The  lury  found  that  "the  coffee 
stall  was  an  obstruction,  but  that  it  did  not 
appreciably  interfere  with  the  traffic  in  the 
street"  1  think  that  when  that  answer 
was  returned  the  jury  should  have  been 
asked  a  further  question  as  to  what  they 
meant.  The  indictment  was  for  obstructing 
a  highway  in  the  ordinary  form  of  an 
indictment  for  a  nuisance.  On  the  words 
of  this  special  verdict  it  is  oj)en  to  the 
construction  that  they  meant  it  to  be  a 
finding  that  there  was  no  appreciable 
obstruction.  If  that  was  their  meaning,  it 
was  not  the  duty  of  the  iudge  to  direct  a 
verdict  of  guilty.  A  finaing  such  as  this 
was  not  sufficient  for  the  judge  to  say  that 
the  jury  meant  necessarily  to  find  that  there 
was  a  nuisance,  and  in  my  opinion  it  would 
not  be  safe  to  allow  the  finding  to  be 
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entered  as  a  finding  of  a  verdict  of  nuisance. 
The  conviction  must  be  quashed. 

Lawrance,  J. — I  agree. 

Ridley,  J.— I  agree. 

Dabunq,  J.— I  agree. 

Channell,  J.— I  agree  on  the  ^und 
that  the  finding  of  the  jury  was  ambiguous. 
As  we  do  not  know  what  the  jury  meant,  I 
think  it  is  not  a  sufficient  finding  on  which 
to  enter  a  verdict  of  guilty. 

Conviction  quashed. 

Solicitors  for  the  prosecution  :  Rooke  k 
Sons,  for  Brain  and  Brain,  Reading. 

Solicitors  for  the  defence :  Rawle,  John- 
stone and  Co.,  for  Blandy  and  Chambers, 
Reading. 
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KING'S  BENCH  DIVISION. 


December  9,  1907. 

(Before  Channell,  Beay  and  Sutton,  J J.) 

Farmer  v.  Long. 

Public  health— Complaint    on  anonymous 

S>8tcard — Nuisance— Leaking  drain— 
etropolis  Management  Act,  1855  (18  k 
19  Vict.  c.  120),  88.  82,  85  — Public 
Health  (London)  Act,  1891  (54  k 
55  Vict.  c.  75),  ss.  2,  4  and  40. 

On  a  complaint  toritten  upon  an  anonymous 
postcard^  the  inspector  of  a  sanitary 
authority  in  London  on  March  24th^ 
1906,  visited  certain  premises  but  found 
no  evidence  of  a  nuisance.  On  May  17<A, 
1906,  the  sanitary  authority  having 
served  the  occupier  of  these  premises 
toith  a  Tiotice  voider  s.  82  of  the  Metro- 
polis Management  Act,  1855,  and  s.  40 
of  the  Pvilic  Health  {London)  Act, 
1891,  entered  on  the  premises  and 
opened  up  the  ground,  when  it  was 
found  that  the  drain  there  was  made 
toiih  clay  joints,  which  day  had  entirely 
perished.  Subsequently,  notices  having 
been  served  on  the  owner  of  the  premises 
to  abate  a  nuisance,  under  the  Act  of 
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1891,  on  his  failing  to  comply  unth  the 
notices,  a  summons  was  taken  out,  and 
in  October  the  magistrate,  finding  that 
there  was  **  a  leaking  drain,^  made  an 
order  upon  him  to  aJxLte  the  nuisance 
under  s.  4  of  the  Public  Health  (London) 
Act,  1891. 

Held,  that  the  magistrate  having  found 
that  there  was  "a  leaking  drain,**  had 
not  merely  fou/nd  that  there  wcu  a 
defective  drain  but  that  there  was  a 
leaking  drain  which  was  a  nuisance 
within  the  meaning  of  s,  A  of  the  Public 
Health  (London)  Act,  1891. 

Query,  whether  a  drain  which  is  merely 
defective  can  constitute  such  a  nuisance  f 

Case  stated  by  a  metropolitan  police 
magistrate. 

On  September  28th,  October  19th,  and 
October  26th  1906  the  appellant  appeared 
to  answer  a  summons  taken  out  by  Alfred 
Long,  a  sanitary  inspector,  on  behalf  of 
the  Southwark  Borough  Council  (the  sani- 
tary authority  for  the  district)  for  that  the 
following  nuisance  existed  at  the  premises, 
No.  47  Faraday  Street,  after  notice  of  the 
same  had  been  duly  served,  that  the  drain 
and  yard  paving  were  defective,  and  that 
the  appellant  had  unlawfully  made  default 
in  complying  with  the  requisitions  of  the 
said  notice  within  the  time  specified  and 
that  the  said  nuisance  was  caused  by  the 
act  default  or  sufferance  of  the  appellant 
contrary  to  the  provisions  of  the  Public 
Health  (London)  Act  1891.  And  the 
respondent  asked  among  other  things  for 
an  order  requiring  the  appellant  as  owner 
of  the  said  premises  to  abate  the  nuisance 
in  the  terms  of  the  notice  under  the  pro- 
visions of  the  same  Public  Health  (Lonaon) 
Act  1891  and  the  byelaws  made  there- 
under. A  copy  of  the  said  summons  was 
annexed  to  and  formed  part  of  the  case. 
On  the  hearing  of  the  summons  it  was 
either  proved  or  admitted— 

(a)  That  the  appellant  was  the  lessee  and 
owner  within  the  meaning  of  the  Public 
Health  (London)  Act  1891  of  the  premises, 
No.  47  Faraday  Street,  and  that  the  South- 
wark Borough  Council  were  the  freeholders. 

(b)  That  the  onljr  complaint  received  by 
the  sanitary  authority  was  an  anonymous 
postcard. 

(c)  That  the  premises  were  visited  on 
March  24th  1906  hj  inspectors  on  behalf  of 
the  borough  council  and  that  the  ordinary 
chemical   tests  were  tried   and   gave   no 
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resnlt  and  on  March  24th  the  said  sanitary 
authority  were  not  able  by  their  inspectors 
to  obtain  any  evidence  of  any  nuisance 
existing  from  the  said  premises. 

(d)  That  on  Mav  16th  1906  the  following 
notice  was  served  on  the  occupier  of  the 

S remises  under  s.  82  of  the  Metropolis 
(anagement  Act  1855  and  s.  40  of  the 
Public  Health  (London)  Act  1891  and  there 
was  no  evidence  that  it  ever  came  to  the 
knowledge  of  the  appellant  prior  to  May 
17th  1906.    The  notice  was  as  follows : 

"The  council  of  the  borough  of  South- 
wark  in  the  county  of  London.  Public 
Health  ^London)  Act,  1891,  and  the  bye- 
laws  maae  thereunder ;  and  also  the  Metro- 
polis Management  Act  1855  s.  82. 

"  To  the  occupier  of  the  nremises  situate 
and  being  No.  47  Faraday  Street. 

"  On  behalf  of  the  said  council,  being  the 
sanitiuv  authority  for  the  aforesaid  boroudi, 
I  hereby  give  you  notice  that  after  the 
expiration  of  twenty-four  hours  from  the 
service  hereof,  it  is  my  intention  to  enter 
with  workmen  upon  the  premises  now 
occupied  by  you  situate  and  being  No.  47 
Faraday  Street  in  the  aforesaid  borough 
for  the  purpose  of  inspecting  and  ascertain- 
ing the  course  and  condition  of  the  drain, 
in  pursuance  of  the  provisions  in  that  behalf 
made  and  provided  under  the  aforesaid  Acts. 

"  In  case  you  refuse  or  fail  to  allow  the 
entry  and  inspection  as  aforesaid,  the 
council  will  tate  steps  to  recover  such 
penalties  as  you  may  become  liable  to  bv 
such  failure  or  refusal  and  the  cost  of  such 
proceedings  will  be  recovered  from  you. 

"  Dated  this  16th  day  of  May  1906. 
"  A.  LoNO, 
"  Chief  sanitary  inspector, 
"Town  Hall,  Walworth  Road,  S.E. 

"  Notice  to  occupier  of  intention  to  un- 
cover drain  No.  134." 

(e)  That  on  May  17th  1906  at  10.30  a.m. 
the  ground  was  opened,  the  said  drain  was 
laid  bare  by  the  respondent  and  his  work- 
men, no  one  beine  present  on  behalf  of  the 
appellant,  and  that  when  the  said  drain 
was  so  laid  bare  it  was  found  to  have  been 
made  with  clay  joints  which  clay  had 
entirely  perished. 

(0  That  it  was  then  for  the  first  time 
discovered  that  there  existed  upon  the  said 
premises  a  leaking  drain  which  the  learned 
magistrate  held  to  be  a  nuisance  within  the 
meaning  of  the  Public  Health  (London) 
Act  1891. 

(g)  That  in  April,  August  and  September 
1906  the  said  premises  were  visitea  by  the 
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builder  and  surveyor  on  behalf  of  the  appel- 
lant and  that  the  ordinary  chemical  tests 
were  tried  and  gave  no  result  and  that  the 
tenant  who  had  occupied  the  premises  for 
the  past  three  years  nad  noticed  no  smell 
at  all  from  the  drains  and  had  complained 
to  no  one  about  the  drains  and  knew 
nothing  of  the  anonymous  postcard  referred 
to. in  paragraph  (b)  hereof. 

(h)  The  learned  magistrate  inferred  from 
the  evidence  and  in  that  sense  he  found  it 
to  be  a  fact  that  the  said  nuisance  and  no 
other  existed  upon  the  premises  on  March 
24th  1906,  viz.  a  drain  which  was  insuffi- 
cient and  leaking,  but  which  could  not  be 
and  was  not  in  fact  discovered  to  be  a 
nuisance  by  any  test  short  of  actual  open- 
ing up. 

(i)  After  the  inspection  of  May  17th  1906 
mentioned  in  paragraph  (e)  hereof,  the 
respondent  served  notices  under  the  Public 
Health  (London)  Act  1891  viz.  on  May  22nd 
1906  and  June  18th  1906  to  abate  the  said 
nuisance  so  discovered. 

(j)  The  respondent  not  complying  the 
respondent  took  out  the  said  summons  on 
August  25th  1906. 

It  was  contended  by  the  appellant  that 
no  evidence  of  a  nuisance  existed  on  March 
24th  1906  when  the  Public  Health  Act  test 
was  made,  and  that  contention  the  learned 
magistrate  found  to  be  true  in  fact  It  was 
further  contended  by  the  appellant  that  the 
inspection  made  on  May  17th  1906,  was  made 
unaer  s.  82  of  the  Metropolis  Mana^ment 
Act  1855  and  must  be  followed  by  the  pro- 
cedure of  that  statute  and  could  not  be  used 
as  evidence  against  him  of  a  nuisance  under 
the  Public  Health  (London)  Act  1891  other- 
wise undiscoverable. 

It  was  further  contended  by  the  appel- 
lant that  the  word  "  nuisance  "  in  the  Public 
Health  (London)  Act  1891  s.  2  (1)  (a)  means 
nuisance  discovered  and  discoverable  at  the 
time  of  an  inspection  made  under  the  Act. 

It  was  furtner  contended  by  the  appel- 
lant that  no  nuisance  within  the  meaning 
of  the  Public  Health  (London)  Act  1891 
8.  2  (I)  existed  upon  the  premises  either 
upon  the  dates  oi  the  before  mentioned 
notices  viz.  May  22nd  1906  and  June  18th 
1906  or  on  the  date  of  the  granting  of  the 
summons  viz.  August  25th  1906  or  upon 
September  28th  1906  or  on  October  19th  or 
26th  1906,  when  the  said  summons  was 
heard  and  adjudicated  upon  by  the  learned 
magistrate  and  that  he  had  no  power  to 
make  the  order  annexed  to  the  case. 

It  was  contended  for  the  respondent  that 
at  the  time  of  the  service  of  the  said  notices 
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referred  to  in  i>aragraph  (i)  hereof,  at  the 
time  of  the  service  of  the  Bnmmons  and  at 
the  time  of  the  hearing  of  the  summons,  a 
nuisance  did  in  fact  exist  upon  the  pre- 
mises, namely  an  ineffectual  and  leaking 
drain. 

The  learned  magistrate  was  of  opinion 
that  the  facts  were  as  set  out  in  para- 
graphs (f)  and  (h)  hereof  and  he  made  the 
order  upon  the  appellant  to  abate  the 
said  nuisance  by  executing  unon  the  drains 
such  works  as  were  reouired  by  the  bye- 
laws  made  in  that  behalf,  fie  stated  that 
he  did  so  reluctantljr  and  upon  the  ground 
that  in  his  opinion  his  order  must  depend 
upon  the  actual  facts  at  the  time  of  the 
service  of  the  notices  (supposing  those  facts 
should  still  exist  at  the  hearing)  and  could 
not  depend  upon  the  process  by  which  those 
facts  were  discovered. 

Arthur  Poivellj  K.C.  {Temple  Martin 
with  him),  for  the  appellant. — This  drain 
was  not  a  nuisance  under  the  Public  fiealth 
(London)  Act,  1891.  It  is  true  that  the 
magistrate  has  found  it  was  "insufficient 
and  leaking,''  that  is,  that  it  was  a  defective 
drain.  But  a  defective  drain  is  not  a 
nuisance  within  the  meaning  of  ss.  2  or  4  of 
that  Act.  The  drain  was  not  foul ;  there 
was  no  evidence  of  discomfort ;  there  was 
no  evidence  of  its  being  injurious  to  health. 
It  may  have  been  a  thing  likelj  to  cause  a 
nuisance,  but  it  was  not  a  nuisance.  See 
Bishop  Auckland  Local  Board  v.  Bishop 
Auckland  Iron  and  Steel  Co.,  Limited  (1882), 
47  J.  P.  389 ;  10  9.  B.  D.  138.  There  must 
be  something  which  shows  that  a  nuisance 
exists  before  proceedings  can  be  taken 
under  s.  4— ^something  apart  from  a  leak  in 
the  drain  discovered  after  the  ground  has 
been  o|)ened  up.  There  must  be  a  smell  or 
something  injurious  to  health.  Secondly, 
the  inspection  and  opening  up  of  the  ground 
having  been  made  under  s.  82  of  the 
Metropolis  Management  Act,  1855,  the  pro- 
cedure of  that  Act  should  have  been 
followed  and  evidence  of  what  was  found 
on  the  entry  under  that  procedure  cannot 
be  used  to  prove  a  nuisance  under 
the  Public  Health  (London)  Act,  1891. 
Secondly,  although  the  notice  to  open  up 
the  ground  purported  to  be  given  under 
s.  40  of  the  Public  Health  (London)  Act, 
1891,  as  well  as  under  s.  82  of  the  Metropolis 
Management  Act,  1855,  it  was  in  fact  given 
under  the  latter  Act.  For  s.  40  of  the 
former  Act  appears  to  give  power  to  open 
for  the  purpose  of  ascertaining  the  course 
of  a  drain.  Having  commenc^ proceedings 
under  the  earlier  Act,  they  cannot  continue 
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them  under  the  later  Act,  for  the  procedure 
under  the  two  Acts  is  very  different. 
Evidence  of  what  was  found  on  opening  up 
the  ground  under  the  Act  of  1855  cannot  be 
given  to  prove  a  nuisance  under  the  Act 
of  1891.  For  the  information  as  to  the 
nuisance  mentioned  in  ss.  2  and  4  of  the 
Act  of  1891  must  be  information  from  some 
person  who  has  found  that  a  nuisance  exists 
Dy  reason  of  odour,  discomfort,  or  imury  to 
health.  Lastly,  by  s.  3  of  the  Act  of  1891, 
the  information  under  which  proceedings 
are  taken  under  s.  4  may  be  from  any 
person.  Under  the  earlier  Acts  information 
could  only  be  given  by  certain  persons. 
Now  any  person  may  give  information. 
But  that  must  mean  an  ascertained  person. 
Such  information  cannot  be  given  by  an 
anonymous  post-card. 

Courthope  Munroe,  for  the  respondent. 
[Chankell,  J.— We  need  not  trouble  you 
except  on  the  question  whether  there  was 
here  a  nuisance.]— The  finding  is  that  this 
was  a  "leaking'^  drain.  The  drain,  there- 
fore, has  been  leaking  from  some  time 
before  the  date  when  the  ground  was 
opened  to  the  time  of  the  order  of  abate- 
ment. There  was,  therefore,  a  nuisance. 
Secondly,  a  defective  drain  may  constitute 
a  nuisance  within  the  meaning  of  the  Public 
Health  (London)  Act,  1891.  [He  was 
stopped.] 

Channbll,  J.— In  this  case  I  have  had 
some  doubt  upon  the  question  of  whether 
there  was  a  nuisance  within  the  meaning  of 
the  Public  Health  (London)  Act,  1891 ;  but 
on  the  other  points  taken  I  have  had  no 
doubt  If  what  was  discovered  was  in  fact 
a  nuisance  it  does  not  signify  how  it  was 
discovered,  whether  by  proper  or  improper 
means.    Further^  if  there  are  other  means 

Erovided  of  dealing  with  this  drain,  that  is 
y  no  means  conclusive  as  to  whether  what 
is  found  here  constitutes  a  nuisance  within 
the  terms  of  s.  4  of  the  Public  Health 
(London)  Act,  1891,  which  is  the  main  point 
of  this  case.  But  the  existence  of  such 
another  means  of  dealing  with  the  case  may 
be  a  reason  for  not  straining  the  application 
of  s.  4.  The  question  is,  Does  wnat  was 
found  here  constitute  a  nuisance  within  the 
meaning  of  ss.  2  and  4  of  the  Public  Health 
(London)  Act,  1891 1  The  difficulty  arises 
irom  the  rather  peculiar  finding  of  the 
magistrate.  If  he  nad  found  that  an  in- 
effective drain  structurally  was  in  itself  a 
nuisance  and  so  can  be  dealt  with  under 
s.  4,  I  myself  should  not  agree  with  him. 
The  mere  finding  that  there  was  a  defective 
structure  would  not  be  enough ;  it  would 
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be  the  caose  of  a  nnisanoe  aad  not  a 
nuisance  itself.  So  it  is  essential  to  see 
what  the  magistrate  has  found.  At  first  I 
thought  he  had  found  that  there  was  a 
"leaky"  drain,  but  it  appears  that  he  has 
found  there  was  a  *'  leaking  "  drain.  So  we 
think  he  has  found  the  fact  that  the  leaking 
drain  was  a  nuisance.  This  was  a  defective 
and  a  leaking  drain.  So  that  substantially 
what  he  has  found  is  that  the  leaking  of 
the  drain  was  a  nuisance.  If  that  is  so, 
there  is  no  difficulty  in  the  case. 

B&AT,  J.— I  am  of  the  same  opinion.  I 
only  desire  to  reserve  my  decision  as  to 
whether  a  defective  drain  can  be  in  itself 
a  nuisance. 


Sutton,  J.— 1  agree. 


Appeal  dismissed. 


Solicitor  for  the  appellant :  Percy  J.  H. 
Robinson. 

Solicitor  for  the  respondent :  G.  C. 
Topham. 


12  J.  P.  93. 

CROWN  CASES  RESERVED. 


January  11, 14, 1906. 

(Before  Alvbrstone,  L.C.J.,  Lawrance, 
Ridley,  Darling,  and  Channell,  JJ.) 

Rex  v.  Stride  and  Millard. 

Criminal  law  —  Indictment  —  Stealing 
pheasants'  egg;8— Averment  of  reduction 
mto  possession — Receiving  count — 
Necessity  of  averment  as  to  Uie  stealing. 

The  defendants  were  indicted  for  stealing 
and  receiving  **  one  thousand  pheoMinw 
eggs  of  the  aoods  and  chattels  of  and  of 
and  belonging  to  "  Sir  Walter  GUbey. 

Held,  that  the  indtetment  sufficiently  shoioed 
thai  the  eggs  had  been  redwced  into 
possession  and  were  the  subject  of 
larceny. 

The  receiving  count  did  not  contain  any 
allegation  that  the  stealing  of  the  eggs 
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amounted  to  a  felony  either  at  common 
law  or  by  virtue  of  the  Lirceny  Act^ 
1861. 

Held,    that   such   an   allegation  was   not 
necessary. 

Case  stated  by  Grantham,  J. 

The  defendants  were  tried  before  me  at 
the  Essex  Assizes  holden  at  Chelmsford 
upon  the  5th  6th  and  7th  of  December  1907 
upon  an  indictment  a  copy  of  which  is 
annexed  to  this  case. 

At  the  close  of  the  case  for  the  prosecu- 
tion it  was  submitted  by  counsel  on  behalf 
of  both  defendants  that  there  was  no 
evidence  proper  to  be  left  to  the  jury  that 
the  1,000  pheasants'  eggs  which  formed  the 
subject  of  the  indictment  had  been  stolen 
or  that  l^ey  were  the  property  of  Sir  Walter 
Gilbey  as  alleged  in  the  indictment.  The 
terms  in  whicn  this  submission  was  made 
will  be  found  set  out  at  pp.  190—193  of  the 
transcript  of  the  shorthand  note  of  the  trial 
a  copy  of  which  is  annexed  to  and  forms 
part  of  this  case. 

I  declined  to  stop  the  case  and  ruled  that 
there  was  evidence  to  go  to  the  jurv  in 
support  of  the  indictment  as  against  both 
defendants.  See  pp.  194—196  of  the 
transcript 

Both  the  defendants  were  called  and  gave 
evidence  on  their  own  behalf.  The  evidence 
of  Herbert  Wyndham  Stride  will  be  found 
set  out  at  pp.  197—267  of  the  transcript 
and  the  evidence  of  Frederick  William 
Millard  will  be  found  set  out  at  pp.  269— 
334  of  the  transcript 

The  reasons  for  my  judgment  formed  on 
the  evidence  given  in  the  case  were  shortly 
these:  Sir  Walter  Gilbey  had  a  shooting 
estate  at  Elsingham  of  about  8,000  acres 
and  the  principle  adopted  by  him  of  pro- 
viding that  estate  with  tame  bred  birds  was 
this.  There  was  a  head  keeper  the  defen- 
dant Stride  and  eight  under  keepers.  The 
defendant  Stride  had  for  some  years  up  to 
1900  lived  at  the  head  keeper's  cottage  on 
the  estate  but  he  then  hired  a  farm  on  an 
aciyoining  estate  three  miles  away  with  the 
consent  of  Sir  Walter  Gilbey  and  drove  to 
and  from  his  farm  to  Sir  Walter's  in  a  horse 
and  cart  the  property  of  Sir  Walter  to 
attend  to  his  duties  as  keeper.  Instead 
of  having  tame  pheasants  or  pheasants  in 
captivity  and  taking  the  eggs  day  by  day 
from  them  during  the  laying  season  as  is 
usually  done,  many  hundreds  not  to  say 
thousands  of  hen  pheasants  were  alwasrs 
left   in   and  fed  in  the  woods  and  then 
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directly  tbe  laying  season  began  the  under 
keepers  went  regularly  through  the  wood 
and  picked  up  the  eggs  thus  laid,  and 
putting  them  m  buckets  or  baskets  took 
them  to  the  hatching  pens  at  the  head 
keeper's  rearing  place  and  left  them  there 
in  a  place  of  safety  till  Stride  wanted  them 
to  put  under  the  hens  (domestic  fowLs^  that 
he  had  provided  at  Sir  Walter  Qilbey's 
expense.  Sometimes  these  eggs  remained 
a  day  or  two  or  more  before  being  put 
under  a  hen  because  it  was  desirable  to  set 
a  large  number  of  hens  on  the  same  day  so 
that  if  necessary  unfertile  eggs  could  be 
taken  away  from  the  nests  and  eggs  from 
other  nests  substituted  for  them,  t.e., 
assuming  1900  eggs  were  put  on  one  day 
under  100  hens,  19  to  each  hen.  Two  of 
the  e^  as  a  rule  would  be  found  to  be 
unfertile  in  two  days'  time  and  therefore 
all  the  eggs,  say  200  egge,  would  be  taken 
from  the  nests  of  about  12  hens  and  dis- 
tributed amongst  the  88  remaining  hens  so 
that  each  hen  would  still  sit  on  19  eggs  and 
bring  off  her  full  complement  of  19  cnicks. 
In  this  wav  the  defendant  Stride  on  Sir 
Walter's  behalf  had  full  control  of  the  eggs 
thus  collected  for  the  whole  period  of  the 
laying  season  and  dealt  with  all  as  desired 
by  Sir  Walter  some  of  them  being  used  in 
the  house  at  Elsingham  Hall  and  others 
sent  away  as  directed  as  presents  to  shoot- 
ing friends  Stride  giving  the  estate  a^ent 
an  account  of  all  eggs  thus  used  or  given 
awa^. 

Under  the  circumstances  I  held  the  eggs 
had  been  reduced  into  possession  and  could 
not  be  classed  under  the  term  ferce  naturoB 
a  term  applied  generally  to  living  and 
animate  and  not  manimate  objects.  Next 
as  to  the  1,000  e^gs  sold  by  Stride  being 
the  propertv  of  Sir  Walter  Gilbey.  It  was 
admitted  that  these  eggs  were  sold  by 
Stride  to  the  defendant  Millard.  Prim& 
facie  eggs  that  a  head  keeper  is  dealing 
with  are  the  property  of  his  master  in  the 
same  way  that  corn  a  carter  is  dealing  with 
is  the  property  of  his  master  but  that 
assumption  can  be  rebutted  by  an  explana- 
tion of  where  the  eggs  or  the  com  came 
from  and  proof  given  that  they  belonged  to 
the  keeper  or  carter  as  it  might  be.  On 
the  sale  of  the  eggs  being  discovered,  Mr. 
Gilbey,  Sir  Walter's  son  and  who  managed 
the  shooting  of  the  estate  asked  him  for 
an  explanation  of  how  he  came  to  be  in 
possession  of  them.  He  told  him  at  once 
that  they  were  the  produce  of  his  (Stride's) 
own  tame  hen  pheasants.  That  at  his  farm 
he  had  re^lar  pheasant  pens  where  they 
were  kept  in  captivity  and  that  he  regularly 

68 


72  J.  P.  98. 

dealt  in  effgs  thus  obtained.  Mr.  Gilbey 
being  satisfied  with  this  explanation 
informed  the  chairman  of  the  Game  Pro- 
tection Society,  which  was  conducting  the 
prosecution,  of  Stride's  explanation,  and  it 
was  then  arranged  that  Stride  should  have 
an  opportunity  of  giving  this  explanation 
to  the  chairman  and  solicitor  of  the  society 
in  the  presence  of  Mr.  Gilbev.  At  this 
meeting  Stride  again  detailed  his  story  in 
its  minutest  points  telling  them  he  could 
point  out  exactly  where  the  pens  were  on 
nis  farm  and  how  he  sold  the  hen  pheasants 
in  the  following  October  to  a  game  d^er 
in  London.  As  no  one  had  ever  heard 
before  of  Stride  keeping  these  tame  birds 
the  solicitor  asked  Stride  if  he  would 
accompany  him  to  his  farm  point  out  the 
places  where  the  ^  pens  were  and  bring 
forward  some  of  his  men  who  could  verifjy 
his  statement  He  readily  agreed  to  this 
and  thereupon  went  down  to  the  farm  and 
pointed  out  places  where  he  said  the  pens 
had  been  and  called  witnesses  to  verify 
his  statements.  After  this  he  asked  ^e 
solicitor  if  he  was  not  satisfied  with  the 
truth  of  his  story.  The  solicitor  answered 
that  if  it  had  not  been  for  the  apparently 
truthful  way  in  which  he  (Stride)  nad  told 
it  himself  he  should  have  said  that  the 
witnesses  called  were  the  greatest  liars  he 
had  ever  seen. 

The  solicitor  in  fact  came  to  the  conclu- 
sion that  the  whole  storjr  was  a  fabrication 
and  proceeded  to  get  evidence  from  police- 
men and  others  who  knew  the  place  well 
as  to  whether  it  was  true  or  not.  And  they 
all  declared  there  never  was  a  pen  of 
pheasants  or  an  egg  laid  upon  the  place 
and  the  prosecution  was  therefore  proceed 
with,  and  on  a  policeman  calling  on  him 
(Stride)  with  the  summons  to  appear  before 
the  magistrates  he  at  once  saia  the  story 
was  all  a  lie  and  was  mere  bluff  and  he 
declined  to  give  any  other  explanation 
though  saying  he  had  one,  and  no  other 
explanation  was  given  till  he  appeared  in  the 
witness-box  when  he  stated  tmit  once  some 
5  or  6  years  ago  Mr.  Spencer  who  held  the 
shootinff  over  the  estate  of  about  2,000 
acres  of  which  his  farm  formed  part  gave 
him  permission  one  day  in  the  woocb  to 

Eick  up  some  pheasant  eggs  on  the  property 
ut  Mr.  Spencer  was  not  called  tnough  a 
keeper  of  nis  said  he  believed  his  master 
had  allowed  him  to  pick  up  a  few  eggs 
though  Stride  admitted  the  permission  had 
never  been  renewed.  However  it  was 
admitted  that  he  had  sold  4,800  em  to 
other  purchasers  beyond  the  1,000  aSeged 
to  have  been  stolen  from  Sir  Walter  and 
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sold  to  Millard.  It  was  clear  that  the  shoot- 
ing of  Mr.  Spencer  could  not  produce  that 
Quantity  of  surplus  eggs  so  that  I  directed 
the  jury  that  it  was  a  most  improbable  if 
not  impossible  story  and  that  they  could 
not  place  confidence  in  him  as  a  witness  of 
truth  after  his  admitted  false  story  to  Mr. 
Gilbey  and  the  chairman  and  solicitor  of 
the  prosecution.  The  jury  promptly  found 
him  (piilty. 

With  r^rd  to  Millard  who  was  charged 
with  receiving  the  eggs  knowing  them  to 
be  stolen  the  evidence  was  of  a  different 
character. 

Millard  was  the  editor  of  a  paper  called 
The  Gamekeepr  which  was  owned  by 
Gilbertson  ana  Page  the  well-known  game 
food  preparers  and  who  keep  a  game  farm 
for  the  sale  of  eggs  near  Rye  House  in 
Hertfordshire  comparatively  near  to  Elsing- 
ham.  Millard  had  been  a  traveller  for  them 
but  was  now  the  editor  of  their  paper  and 
in  their  employ  at  a  high  salary.  That 
manv  parcels  of  esgs  had  been  sent  by 
Stride  to  him  at  Rye  House  Station  was 
admitted  and  that  Millard  had  received 
them  and  at  once  changed  the  labels  and 
sent  them  on  from  the  same  station  to 
North  Wales  to  a  keeper  who  had  obtained 
the  situation  through  him  and  was  proved 
to  be  completely  under  his  thumb.  That 
he  received  hundreds  of  pounds  from  this 
keeper's  employer  during  several  years  for 
eggs  sent  in  this  way  was  admitted  and  that 
he  paid  Stride  for  them. 

btride  said  he  only  gave  him  3d  or  6d.  an 
egf  but  he  said  that  he  paid  Stride  the  full 
price  about  9d.  an  egg  that  he  received  less 
than  10  per  cent,  commission  (which  was 
true  1  had  no  means  of  judging)  but  I  told 
the  jury  that  as  Millard  was  according  to  his 
own  account  acting  as  an  agent  for  Stride 
and  selling  eggs  obtained  under  circum- 
stances stated  above  and  receiving  large 
sums  on  his  own  account  for  the  e^ffs  so 
sold  he  was  acting  dishonestly  by  Gilbert- 
son  and  Page  his  employers  through  whom 
and  to  whom  all  his  egg  transactions 
would  naturally  go  and  as  he  was  dealing 
surreptitiously  with  these  eg^  for  years 
the  jury  would  be  justified  in  believing 
that  when  receiving  eggs  as  he  had  done 
he  must  have  known  they  were  stolen  and 
he  was  accordingly  convicted. 

It  was  shown  that  for  several  years 
similar  transactions  were  taking  place 
between  Stride  and  Millard  and  that  in  no 
case  was  anv  entry  made  of  it  or  any  pay- 
ment made  by  Millard  to  Stride  by  cneque 
though  Millard  for  the  last  3  years  had 
kept  a  banking  account.     The  suggested 
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places  and  time  for  and  manner  of  payment 
of  these  sums  were  all  most  suspicious. 

The  ground  on  which  the  defendants' 
counsel  asked  me  to  state  a  case  was  that 
the  subject-matter  of  the  indictment  was 
not  the  subject  of  larceny  as  it  contained  no 
allegation  that  the  egKS  had  been  reduced 
into  the  possession  oi  Sir  Walter  Gilbey 
and  they  relied  on  the  case  of  E.  v.  Cox 
(18U)y  I  Car.  &  K.  494.  That  case  I  considered 
had  been  overruled  by  B,  v.  Gallears  (1849\ 
13  J.  P.  747,  and  at  any  rate  could  not  be 
considered  law  in  these  days  when  the  old- 
fashioned  strict  technicalities  of  law  are  not 
tolerated. 

But  as  pheasants'  eggs  are  the  legitimate 
subject  of  sale  are  almost  invariably  the 
eggs  of  tame  pheasants  and  that  these  eggs 
had  undoubtedly  been  in  the  possession  of 
Sir  Walter  Gilbey  I  considered  the  indict- 
ment sufficient  and  that  the  eggs  were  the 
property  of  Sir  WcJter  Gilbey  as  the  indict- 
ment alleged  and  I  accordingly  refused  to 
withdraw  the  case  from  the  jury  and  the 
prisoners  were  both  convicted. 

The  second  ground  for  moving  in  arrest 
of  judgment  was  that  the  2nd  count  of 
the  indictment  was  bad  in  that  it  did  not 
allege  that  the  original  stealing  of  the  1,000 
pheasants'  eggs  was  a  felony  either  at  com- 
mon law  or  oy  virtue  of  the  Larceny  Act, 
1861  and  therefore  did  not  set  out  all  the 
necessary  ingredients  of  the  statutory 
offence  created  by  section  91  of  the  Larceny 
Act  1861. 

With  regard  to  this  objection  I  must 
admit  I  could  not  appreciate  the  point  as 
bein^  a  matter  worth  arguing  as  the  words 
required  to  be  inserted  in  the  indictment 
would  in  my  judgment  have  been  mere 
surplusage  and  no  authority  was  produced 
to  justify  the  objection. 

The  evidence  which  in  my  judgment  was 
sufficient  to  require  me  to  leave  it  to  the 
jury  that  the  said  1,000  pheasants'  eggs  had 
been  stolen  and  were  tne  property  of  Sir 
Walter  Gilbey  and  were  received  by  Millard 
knowing  them  to  be  stolen  will  be  found  in 
the  evidence  of  the  following  witnesses, 
Harry  Burrell,  transcript  pp.  2—32,  James 
Simmonds  pp.  33—60,  Alfred  Gypps,  pp.  51 
—66,  Herbert  Searles  pp.  56—59,  George 
Woodcock  pp.  59—60,  James  Roger  Regan 
at  pp.  95  and  104—6  and  Mary  Regan 
pp.  108—114  and  David  Banks  173—177. 
Two  statements  made  by  the  defendant 
Stride  which  will  be  found  set  out  at 
pp.  142—144  and  pp.  187,  188  of  the 
transcript  should  also  be  considered. 

The  evidence  of  Herbert  Wyndham  Stride 
will  be  found  set  out  at  pp.  197—267  of  the 
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transcript  and  tbo  evidence  of  Frederick 
William  Millard  will  be  found  set  out  at 
pp.  269—334  of  the  transcript. 

I  declined  to  arrest  judgment  as  desired 
by  the  defendant's  counsel  as  appears  at 
pp.  380,  381  of  the  transcript  and  passed 
sentence  on  both  defendants  of  twelve 
months'  imprisonment  with  hard  labour. 

Upon  the  application  of  counsel  for  the 
defendants,  I  respited  execution  of  the 
judgment  and  released  the  defendants  on 
bail  in  £800  each  pending  the  decision  of 
the  Court  for  Crown  Cases  Reserved  on  a 
case  which  I  agreed  to  state. 

The  questions  for  the  opinion  of  the  court 
are: 

(1)  Whether  there  was  any  evidence  proper 
to  be  left  to  the  jury  that  the  1,000  pheasants' 
eggs  which  were  the  subject  of  the  indict- 
ment were  stolen  or  were  the  property  of  Sir 
Walter  Qilbey  at  the  time  of  the  larceny 
charged  in  the  indictment  1 

(2)  Whether  the  indictment  was  bad  on 
the  ground  that  pheasants'  eggs  are  fertB 
naturae  and  the  indictment  did  not  show 
that  the  pheasants'  eggs  which  formed  the 
subject  of  the  indictment  had  ever  been 
reduced  into  possession? 

(3)  Whether  the  second  count  of  the  indict- 
ment was  bad  in  that  it  did  not  set  out  all 
the  necessary  ingredients  of  the  statutory 
offence  created  by  s.  91  of  the  Larceny  Act, 
1861 1 

(Signed)       Wm.  Grantham. 

Indictment. 

Essex  to  wit.— The  jurors  for  our  Lord 
the  King  upon  their  oath  present  that 
Herbert  Wyndham  Stride  on  the  eighth 
day  of  May  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  six  then  being 
servant  to  one  Sir  Walter  Gilbey  baronet 
one  thousand  pheasants'  eggs  of  the  goods 
and  chattels  of  and  of  and  oelonring  to  the 
said  Sir  Walter  Gilbey  his  master  feloniously 
did  steal  take  and  carry  away  against  the 
form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  our  Lord 
the  King  his  Crown  and  aignity. 

Second  count— And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present 
that  the  said  Herbert  Wvndham  Stride  and 
one  Frederick  William  Millard  afterwards 
to  wit  on  the  day  and  in  the  year  aforesaid 
the  said  one  thousand  pheasants'  eggs  of  the 
goods  and  chattels  of  and  of  and  belonging 
to  the  said  Sir  Walter  Gilbey  before  then 
feloniously  stolen  taken  and  carried  away 
feloniously  did  receive  and  have  they  the 
said  Herbert  Wyndham  Stride  and  the  said 
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Frederick  William  Millard  at  the  time  when 
they  so  received  the  said  one  thousand 
pheasants'  eggs  as  aforesaid  then  well 
knowing  the  same  to  have  been  feloniously 
stolen  taken  and  carried  away  against  the 
form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  our  Lord 
the  King  his  Crown  and  aignity. 

J.  F.  P.  Bawlin^on,  K.C.  (E.  E.  Wild  and 
Glaughton  Scott  with  him),  appeared  for 
the  prosecution. 

Mar$hall  Hall,  K.C.  {Danchwerts,  K.C., 
and  VcUetta  with  him),  for  Stride. 

Avory,  K.C.  {R,  2>.  Muir  and  Graham 
Campbell  with  him),  for  Millard. 

Avory,  K.C.— There  was  no  evidence  of 
any  eggs  having  been  stolen  which  were  the 
property  of  Sir  Walter  Gilbey.  The  em 
were  the  egg]»  of  pheasants  which  were  wild, 
they  were  laid  in  the  woods.  If  they  were 
taken  to  the  kennels  or  other  place  of 
collection,  and  after  that  stolen,  there  would 
be  a  sufficient  reduction  into  the  possession 
of  Sir  Walter  Gilbey.  There  was  no  evidence 
that  these  eggs  were  stolen  after  they  had 
been  so  reduced  into  possession.  There  was 
affirmative  evidence  that  these  eggs  never 
were  stolen  from  the  place  where  tney  had 
beeu  collected,  there  was  no  evidence  where 
they  came  from.  It  was  not  Stride's  duty 
to  collect  the  eggs  in  the  woods.  If  they 
had  been  picked  up  by  him  in  the  woods 
Mith  intent  to  steal,  that  would  not  be 
larceny,  if  he  had  the  antmtu  furandi  at 
the  time  he  picked  them  up,  there  would  be 
no  reduction  into  the  possession  of  the 
owner.  Further,  there  is  no  description  on 
the  face  of  the  indictment  of  anything 
which  is  the  subject  of  larceny.  The  indict- 
ment must  describe  the  property  so  as  to 
bring  it  within  the  decisions  of  what  is  the 
subject  of  larceny.  He  referred  to  B.  v. 
Bough  {1779\  2  East,  P.  C.  607  ;  B.  v. 
Cox,  mpra  ;  B,  v.  Lonsdale  U86^\  4  F.  & 
F.  56 ;  it,  V.  GaUears,  supra;  B,  v.  Edwards 
{1823\  R.  &  R.  497;  B.  v.  Boe  {1870\ 
11  Cox,  554,  and  to  2  Russell,  Cr.  «&  M. 
274  (6th  ed.);  Archbold  Cr.  PL  76  (23rd 
ed.)  ;  Bum's  Justice  of  the  Peace,  Vol.  3, 
tit  Larceny ;  Warry  on  Game  Laws,  p.  11 ; 
Oke's  Game  Laws,  p.  la  Special  statutes 
have  been  passed  making  it  a  summary 
offence  for  a  person,  not  entitled,  to  take 
the  eggs  of  game.  The  allegation  ought  to 
be  either  1,000  eggs  of  tame  pheasants, 
or  1,000  pheasants'  eggs  that  had  been  col- 
lected or  reduced  into  the  possession  of  Sir 
Walter  Gilbey.  This  court  is  bound  by  the 
previous  decisions  {R,  v.  Bobinson  (1867), 
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31  J.  P.  469).  [Alvkrstone,  L.C.  J. :  How 
can  1,000  eggs  oe  other  than  a  collection  of 
^gs,  i.e.,  e^  reduced  into  possession.] 
The  alle^^tion  in  the  indictment  is  con- 
sistent with  the  eggs  having  been  collected 
by  Stride  himself.  Where  the  facts  are 
consistent  with  innocence,  the  presumption 
of  innocence  must  prevail.  Next,  with 
regard  to  the  submission  that  the  receiving 
count  is  bad.  The  o£fence  of  receiving  is  a 
purely  statutory  offence  (Archbold's  Cr.  PL, 
p.  78).  Section  91  of  the  Larceny  Act,  1861, 
provides  that  whosoever  shall  receive  any 
chattel,  etc.  "the  stealing,  taking  .  .  . 
or  otherwise  disposing  whereof  shall  amount 
to  a  felony,  either  at  common  law  or  by 
virtue  of  this  Act."  The  count  must  show 
on  the  face  of  it  that  the  stealing  of  these 
eggs  was  a  felony,  either  at  common  law  or 
by  virtue  of  the  Larcenv  Act,  1861.  There 
is  no  such  averment  hero.  The  stealing 
here  may  or  may  not  be  a  felony  at  common 
law.  The  ordinary  forms  of  indictments 
for  receiving  are  wrong,  but  that  is  no 
answer  to  the  objection.  There  was  no 
evidence  that  the  goods  were  stolen  goods, 
or  that  Millard  received  them  with  a  guilty 
knowledge.  Stride  was  a  gamekeeper  and 
a  farmer  farming  his  own  land,  and  so  might 
reasonably  be  supposed  to  be  properly 
dealing  with  e^  that  belonged  to  nim. 
There  was  nothing  in  the  evidence  which 
could  be  pointed  out  as  evidence  from 
which  the  jury  could  find  guilty  knowledge. 
If  the  case  was  equally  consistent  with  the 
eggs  not  having  been  stolen  at  all,  there 
was  no  case  to  go  to  the  jury. 

Marshall  Hall,  K.C.,  for  Stride— There 
was  no  evidence  against  Stride  on  the 
indictment  as  framed.  There  was  no 
evidence  that  these  eggs  were  the  property 
of  Sir  Walter  Gilbey.  The  property  could 
have  been  laid  in  some  person  unknown. 
The  evidence  showed  that  whoever  the  eggs 
belonged  to  they  did  not  belong  to  Sir 
Walter  Gilbey,  and  there  was  no  evidence 
that  the  eggs  conformed  to  the  description 
of  the  property  as  laid  in  the  indictment. 

Alverstone,  L.C.  J.,  said  the  court  only 
wished  to  hear  Mr.  Bawltnson  on  thje  point 
that  the  indictment  did  not  contain  an 
allegation  that  the  eggs  had  been  reduced 
into  possession. 

Bawliruony  E.C. — There  is  a  distinction 
between  pheasants  and  pheasants'  eg^s. 
B.  V.  CoXy  supra,  was  a  decision  on  circuit, 
and  was  dissented  from  in  B.  v.  GaUears, 
supra.  The  allegation  that  the  eggs  were 
the  goods   and   chattels  of,   and  of   and 
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belonging  to,  Sir  Walter  Gilbey,  implies 
that  they  had  been  reduced  into  possession. 
Pheasants'  eggs  are  the  subject  of  larceny 
even  if  they  are  not  reduced  into  posses- 
sion. Taking  a  pheasant's  egg  from  the 
nest  in  a  wood  is  larceny.  The  owner  is 
the  occupier  of  the  land.  There  is  a  quali- 
fied property  in  young  birds  which  cannot 
get  away.  Oke  is  wrong.  Section  24  of 
the  Game  Act,  1831,  does  not  apply  here. 
The  property  in  young  birds  is  for  the 
reason  that  they  cannot  get  away  (1  Hale 
P.  C.  511).  Hale  says  that  hawks'  eggs 
cannot  be  stolen  because  a  special  statute 
provided  for  those  who  took  them.  The 
p9J8.sage  in  B.  v.  Bough,  supra,  where  it  is 
said  that  it  is  not  sufficient  to  allege  that  the 
pheasants  were  the  "goods  and  chattels" 
of  a  certain  person  was  not  part  of  the 
judgment.  [Alverstone,  L.C.J. :  I  have 
the  Year  Book,  43  Edw.  3,  24,  and  I  have 
referred  to  the  original  MS.  of  Bdller,  J.^  in 
B.  V.  Bough,  supra^  and  I  do  not  think 
that  you  can  say  it  was  obiter  dictum.] 
The  doctrine  ought  not  to  be  extended  to 
inanimate  objects.  The  offence  was  here 
set  out  without  any  real  ambiguity.  [He 
referred  to  B.  v.  Jameson  (1896),  60  J.  P.  662 ; 
[1896]  2  Q.  B.,  at  p.  431.]  B.  v.  Bough,  supra, 
ought  not  to  be  extended. 

Avofry,  K.C.—B.  v.  Cox,  supra,  is  said  to 
have  been  dissented  from  in  B,  v.  Gallears 
supra,  by  Pollock,  C.B.,  but  that  judge 
presiaed  in  B.  v.  Lonsdale,  supra,  where 
an  objection  Wivs  taken  tnat  the  word 
"fowls"  was  ambiguous,  and  that 
"domestic"  ought  to  have  been  added, 
and  he  offered  to  reserve  a  case.  Fowls 
and  eggs  are  prim&  facie  the  subject  of 
larceny,  pheasants'  eggs  primd  facie  are  not. 
larceny  canno  >  committed  of  eggs  of 
wild  birds. 

DanckwertsJL.G.— In  B.  v.  TaU  (1833), 

1  Lew.  234,  Boll  and,  B.,  arrested  judg- 
ment in  a  case  where  the  indictment 
charged  a  larceny  of  "  five  hens."  In  B.  v. 
Cox,  supra,  Tindal,  C.J.,  ruled  that  an 
indictment  for  stealing  "  three  eggs  "  of  the 
goods  and  chattels,  etc.  was  bad.  In  B.  v. 
Allen  {18U),  1  Car.  &  K.  495,  decided  the 
next  day,  Tindal,  C.J.,  distinguished  B.  v. 
Cox,  supra,  which  shows  that  it  was  a 
considered  decision.    In  B.  v.  Cook  (ISIT), 

2  Stark.  Rep.  184,  Bayley,  J.,  held  that  an 
indictment  was  bad  which  did  not  allege 
an  essential  to  the  offence.  The  indictment 
must  show  an  indictable  offence,  and  there 
must  be  such  certainty  that  the  defendant 
can  plead  autrefois  convict  or  autrefois 
acquit*    There  was  no  amendment  of  the 


71 


Digitized  by 


Google 


THE   JUSTICE   OP   THE   PEACE. 


Rex  V,  Stride  and  Millard. 

indictment  at  the  trial,  and  this  court  cannot 
now  amend  (E  v.  Murray  {1906\  70  J.  P. 
295 ;  [1906]  2  O.  B.  385).  This  court  is 
bound  by  the  decisions  of  the  judges  in 
Serjeants'  Inn.  [He  also  referred  to  B.  v. 
Martin  {1777),  I  Leach  171 ;  4  Ghitty's  Cr. 
PI.  235,  and  14  &  15  Vict.  c.  100,  s.  1.] 

Alverstone,  L.C.J.— This  question  has 
raised  a  point  of  great  interest  and  import- 
ance. I  yield  to  no  one  in  my  endeavour 
to  adhere  to  the  maxim  that  an  indictment 
must  contain  allegations  sufficient  to  enable 
both  the  court  and  the  defendant  to  know 
what  the  offence  is  that  is  charged.  In  this 
case  the  two  defendants  were  indicted,  Stride 
for  stealing  and  Millard  for  receiving  1,000 
pheasants  eggs.  I  should  wish  to  dispose 
of  two  of  the  points  taken  by  the  defence 
before  dealing  with  the  more  difficult 
question.  It  was  suggested  on  behalf  of 
Millard  that  the  indictment  was  bad 
because  it  did  not  allege  that  the  stealing 
amounted  to  a  felony  either  at  common 
low  or  by  virtue  of  the  Larceny  Act,  1861. 
In  my  opinion  there  is  no  substance  in 
that  objection.  Section  91  says  :  "  Who- 
soever shall  receive  any  chattel  .  .  . 
the  stealing  .  .  .  whereof  shall  amount 
to  a  felony,  either  at  common  law  or  by 
virtue  of  this  Act,  knowing  the  same  to 
have  been  feloniously  stolen,"  etc.  We 
have  been  told  by  Mr.  Avory  that  the 
practice  of  pleading  that  the  stealing  was 
a  felony  at  common  law,  or  by  virtue  of 
the  Larceny  Act,  has  been  adopted  at  the 
Central  Criminal  Court.  That  practice  has 
not  found  its  way  elsewhere,  nor  is  it 
noticed  in  any  of  the  recognised  text  books. 
The  gist  of  the  offence  is  the  knowing  the 
goods  to  have  been  stolen.  It  was  then 
said  that  it  was  an  objection — though  I 
doubt  whether  the  point  is  raiped— that  the 
learned  judge  misdirected  the  jury  by 
telling  them  that  eggs  in  the  possession  of 
the  keeper  were  the  property  of  his  master. 
That  was  only  a  presumption  on  the  view 
of  the  facts,  and  may  be  rebutted,  and  no 
objection  can  properly  be  founded  on  that. 
I  now  come  to  the  main  objection  on  both 
counts  of  the  indictment.  It  is  said  that 
the  indictment  is  bad  because  it  does  not 
aver  that  the  pheasants'  e^gs  bad  been 
reduced  into  possession.  It  is  not  said  that 
the  allegation  should  have  been  that  they 
were  the  egfps  of  tame  pheasants,  because 
it  was  admitted  that  if  the  keeper  bad 
collected  the  eggs  on  behalf  of  his  master, 
and  that  they  were  afterwards  stolen,  they 
would  be  the  subject  of  larceny.  It  is 
suggested  that  this  indictment  ought   to 
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have  included  some  expression  to  show  that 
the  eggs  had  been  reduced  into  possession 
such,  for  instance,  as  that  they  had  been 
collected.  What  is  it  that  is  charged  in 
this  indictment  construing  it  in  the  light 
of  common  sense  as  applied  by  rules  of 
law  1  It  charges  that  Stride,  the  servant  of 
Sir  Walter  Gilbey,  stole  ^*  1,000  pheasants' 
eggs  of  the  goods  and  chattels  of,  and  of 
and  belonging  to  "  Sir  Walter  Gilbey.  Does 
that  indictment,  read  fairly,  involve  the 
necessity  of  the  eggs  having  been  collected  1 
It  seems  to  me  that  regard  must  be  had  to 
the  Mords  "  of  and  belonging  to  **  in  addi- 
tion to  the  words  "of  the  goods  and 
chattels  of,"  and  also  regard  must  be  had 
to  the  lar^  number  of  eggs.  No  one 
reading  the  indictment  could  possibly  think 
that  it  related  to  the  stealing  of  eggs 
which  had  never  been  collected  at  all.  It 
is  said  that  the  words  "of  and  belonging 
to  "  are  mere  surplusage,  but  I  do  not  take 
that  view.  I  think  there  is,  upon  the  face 
of  this  indictment^  that  which  makes  it 
conform  to  the  strictest  rules  of  criminal 

E leading.  Apart  from  authority  I  should 
ave  no  difficulty  in  coming  to  the  conclu- 
sion that  the  indictment  was  good.  I  think 
it  would  be  straining  the  rules  of  criminal 
pleadinf^  to  excess  to  say  that  the  indict- 
ment did  not  tell  the  defendant  what  he 
was  charged  with.  It  is  not  necessary  to 
deal  with  the  receiving  count,  in  that  count 
the  charge  is  receiving  "1,000  pheasants' 
eggs  of  the  goods  and  chattels  of  and  of 
and  belonging  to  the  said  Sir  Walter 
Gilbey."  1  do  not  think  we  ou^ht  to  depart 
from  the  principles  laid  down  in  the  autho- 
rities that  have  been  cited.  The  real 
authority  here  is  JR.  v  Roughs  supra.  There 
the  accused  was  charged  with  stealing  a 
pheasant  of  the  goods  and  chattels  of  H.  S., 
and  it  is  quite  clear  that  in  that  case  there 
were  no  additional  words  of  possession. 
The  judges  decided  that  in  case  of  animals 
ferce  naturce  the  indictment  must  show  that 
they  are  the  subject-matter  of  larceny. 
I  accept  the  view  that  for  many  purposes 
you  must  treat  the  eg|gs  of  wild  Dirds  in 
the  same  manner  as  wild  animals ;  but  an 
egg  is  not  a  thing  that  moves  about,  and 
when  it  gets  to  its  place  of  collection  it 
becomes  a  chattel,  it  does  not  then  main- 
tain its  charsMster  of  being  a  ferce  naturce. 
B.  V.  Bought  supra,  was  not  the  case  of  a 
pheasant's  egg,  but  of  a  pheasant.  That 
case  is  not  an  authority  in  the  present  case, 
except  for  the  proposition  that  dealing  with 
an  animal  ferce  naturce  it  must  be  shown 
that  it  has  been  reduced  into  possession. 
The  case  falls  within   Russell,  L.C.J.'6, 
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view  in  R,  v.  Janu9on^  supra.  It  was 
further  said  that  the  principle  was  recog- 
nized in  JR,  T.  CoXj  supra.  If  at  the  present 
day  a  person  was  indicted  for  stealing  "eggs'* 
simply,  I,  for  myself,  shoold  be  slow  to  saj 
that  the  indictment  was  bad,  because  it 
might  be  said  that  that  might  refer  to 
adder's  eggs  or  other  eggs  not  the  subject 
of  larceny.  But  when  R,  v.  Gallears,  supra, 
is  looked  at,  it  is  an  illustration  of  a  reason- 
able and  commonsense  view  where  the 
charge  was  of  stealinff  a  ham,  and  the 
pNoint  was  raised  that  that  was  not  a  suffi- 
cient description.  Patteson,  J.,  said  he 
did  not  understand  the  objection,  and  if  it 
turned  out  on  proof  to  be  the  ham  of  a  wild 
boar,  why  should  the  prisoner  be  at  liberty 
to  take  it  from  the  prosecutor.  Nothing  I 
have  said  is  against  the  defence  of  ferce 
naturce  being  raised  when  the  charge  is 
stealing  the  eggs  of  wild  birds  out  of  the 
nests,  whatever  offence  may  be  committed 
against  the  game  laws.  I  do  not  agree 
with  the  contention  that  there  can  be 
larceny  of  the  eggs  of  wild  birds  from  their 
nests.  I  doubt  very  much  whether  the 
judgment  in  R.  v.  TaUy  supra,  would  be 
followed  in  the  present  day,  and  in  R.  v. 
Lonsdale,  supra,  9X\  that  appears  is  that 
when  the  question  was  raised  whether 
"fowls"  was  not  ambiguous,  the  judge 
expressed  himself  willing  to  reserve  the 
point.  All  these  cases  fall  far  short  of 
forcing  us  to  sav  that  this  indictment 
which  charges  the  larcenv  of  "  1,000 
pheasants'  eggs "  can  be  fairly  construed  as 
>i  larceny  from  the  nests.  With  regard  to 
the  point  that  there  was  no  evidence  to  go 
to  the  jury,  we  are  clearly  of  opinion  that 
that  fails.  The  prosecutor  gave  evidence 
of  the  collection  of  a  large  number  of  eggs, 
and  of  the  taking  by  the  keeper  of  a  large 
number,  and  that  when  he  was  arrested  he 
told  a  false  story.  It  was  quite  impossible 
for  the  judge  to  stop  the  case  ;  ne  was 
bound  to  leave  it  to  the  jury.  I  am,  there- 
fore, of  opinion  that  the  objections  fail  and 
that  the  convictions  must  be  affirmed. 

Lawrance,  J.— I  agree. 

Ridley,  J.— I  agree. 

Darling,  J. — I  agree.  I  desire  to  say 
nothing  except  upon  the  point  whether  the 
indictment  sufficiently  described  the  articles 
the  defendants  were  accused  of  stealing 
and  receiving.  The  indictment  alleged  the 
stealing  and  receiving  of  1,000  pheasants' 
Qggs  "  of  the  goods  and  chattels  of  and  of 
and  belonging  to  "  Sir  Walter  Gilbey.    The 
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words  "  goods  and  chattels  "  may  be  called 
formal — they  are  sufficient  in  an  ordinary 
indictment.  The  words  "  of  and  belonging 
to"  go  beyond  the  necessity  of  the  case  in 
an  ordinary  indictment  had  the  eggs  been 
the  eggs  of  birds  not  feros  naturas.  The 
^gs  so  described  as  belonging  to  Sir 
Walter  Gilbey  belonged  to  him  in  the  only 
way  that  they  could  belong  to  him,  that  is, 
something  had  been  done  to  them  which 
rendered  them  the  property  of  Sir  Walter 
Gilbey.  In  R.  v.  Rough,  supra — I  have 
lookea  at  the  notes  of  the  case — the  indict- 
ment only  contained  the  words  "of  the 
goods  and  chattels."  I  think  if  the  words 
"of  and  belonging  to"  had  been  inserted, 
the  judges  would  have  held  it  sufficient. 
I  do  not  regard  the  judgment  we  are  giving 
as  overruling  any  case  material  to  the  deci- 
sion of  this  case.  R,  v.  Cox,  supra,  never 
has  been  regarded  as  much  autnority,  and 
probably  will  now  be  regarded  as  of  less 
authority. 

Channell,  J. — I  agree,  with  some  doubt 
solely  arising  from  R,  v.  Rough,  supra,  but 
I  do  not  think  it  is  necessary  for  me  to  add 
anything. 

Convictions  affirmed. 

Solicitors  for  the  prosecution:  Watson 
and  Everitt,  Norwich. 
Solicitors  for  Stride  :  Osborn  and  Osborn. 
Solicitors  for  Millard :  Wontner  <fe  Sons. 
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COURT     OF      APPEAL. 


January  22,  23, 1908. 

(Before  Vaughan    Williams,    Farwell 
and  Kennedy,  L. JJ.) 

Waddle  v,  Sunderland  Union  Assess- 
ment Committee. 

Poor  rate — Assessment— Licensed  premises 
— Dedaction  of  expenses  necessary  to 
maintain  hereditaments  in  state  to 
command  rent  — Charge  imposed  as 
contribution  to  compensation  fund — 
Licensing  Act,  1904  (4  Edw.  7,  c.  23), 
s.  3— Parochial  Assessments  Act,  1836 
(6  &  7  Will.  4,  c.  96),  s.  1. 

The  probable  average  annual  amount  of  a 
charge  imposed  by  quarter  sessions  in 
respect  of  an  existing  renetoed  on- 
licence  under  the  Licensing  Act,  1904, 
s.  3,  as  a  contribution  to  the  compensa- 
tion fund  is  not  part  of  the  probable 
average  annual  cost  of  the  repairs, 
insurance,  and  other  expends,  neces- 
sary to  maintain  the  hereditaments  in 
a  state  to  command  such  rent  within 
the  meaning  of  s,  \  of  the  Parochial 
Assessments  Act,  1836,  arid,  therefore, 
is  not  to  be  deducted  in  estimating  the 
rateable  value  of  the  licensed  premises 
for  the  purposes  of  the  poor  rate. 

Decision  of  the  Divisional  Court  {reported 
71  J.  P,  1)  affirmed. 

Appeal  by  the  appellant  from  the  judg- 
ment of  the  High  Cfourt  of  Justice,  Kin^s 
Bench  Division  (Alverstone,  L.C.J., 
Ridley  and  Darling,  JJ.),  upon  a  case 
stated  by  the  court  of  quarter  sessions  of 
the  county  of  Durham  on  an  appeal  by  the 
appellant  to  such  court  against  a  rate  made 
for  the  relief  of  the  poor  by  the  overseers 
of  the  parish  of  Sunderland  in  the  Sunder- 
land Union  in  the  said  county  on  October 
27th,  1905. 

The  special  case  is  set  out  in  the  report 
of  the  decision  in  the  Divisional  Court 
(71  J.  P.  1). 

The  Divisional  Court  held  that  the  pro- 
bable average  annual  amount  of  a  charge 
imposed  by  quarter  sessions  in  respect  of 
an  existing  renewed   on-licence  under  the 
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Licensing  Act,  1904,  s.  3,  as  a  contribution  to 
the  compensation  fund,  does  not  come  within 
the  Parochial  Assessments  Act,  1836,  s.  1, 
as  part  of  the  probable  average  annual  cost 
of  the  repairs,  insurance-,  and  other  expenses 
necessary  to  maintain  the  hereditaments  in 
a  state  to  command  the  rent  at  which  they 
might  reasonably  be  expected  to  let  from 
year  to  year,  and,  therefore,  is  not  to  be 
deducted  in  estimating  the  rateable  value 
of  the  licensed  premises  for  the  purposes  of 
the  poor  rate. 
By  the  Licensing  Act,  1904,  s.  3 : 
"  (1)  Quarter  sessions  shall,  in  each  year, 
unless  they  certify  to  the  Secretary  of  State 
that  it  is  unnecessary  to  do  so  in  any  year, 
for  the  purpasea  of  this  Act  impose,  in 
respect  of  all  existing  on-licences  renewed 
in  respect  of  premises  within  their  area, 
charges  at  rates  not  exceeding  and  graduated 
in  the  same  proportion  as  the  rates  shown 
in  the  scale  of  maximum  charges  set  out  in 
the  First  Schedule  to  this  Act. 

"(2)  Charges  payable  under  this  section 
in  respect  of  any  licence  shall  be  levied  and 
paid  together  with  and  as  part  of  the 
duties  on  the  corresponding  excise  licence, 

"(3)  Such  deductions  from  rent  as  are 
set  out  in  the  Second  Schedule  to  this  Act 
may,  notwithstanding  any  agreement  to 
the  contrary,  be  made  oy  any  licence  holder 
who  pays  a  charge  under  this  section  and 
also  by  any  person  from  whose  rent  a 
deduction  is  made  in  respect  of  the  payment 
of  such  a  charge." 

By  the  Parochial  Assessments  Act,  1836, 
s.  1 :  "  No  rate  for  the  relief  of  the  poor  in 
England  and  Wales  shall  be  allowed  oy  any 
justices,  or  be  of  any  force,  which  shall  not 
be  made  upon  an  estimate  of  the  net  annual 
value  of  uie  several  hereditaments  rated 
thereunto;  that  is  to  say,  of  the  rent  at 
which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year,  free  of 
all  usual  tenants  rates  and  taxes,  and 
tithe  commutation  rentcharge,  if  any,  and 
deducting  therefrom  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and 
other  expenses,  if  any,  necessary  to  main- 
tain them  in  a  state  to  command  such  rent : 
provided  always,  that  nothing  herein  con- 
tained shall  bo  construed  to  alter  or  affect 
the  principles  or  different  relative  liabilities 
(if  any)  according  to  which  different  kinds 
of  hereditaments  are  now  by  law  rateable.'* 

Macmorran,  K.C.,  and  E,  A.  Mitchell- 
Innes,  for  the  appellant. — The  charge  pay- 
able by  a  licensee  under  s.  3  of  the  Licensing 
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Act,  1904,  is  an  expense  necessary  to  main- 
tain the  licensed  premises  in  a  state  to 
command  the  rent  i;ntbin  the  meaning  of 
8. 1  of  the  Parochial  Assessments  Act,  1836. 
If  there  were  two  houses  in  all  respects 
alike,  and  one  was  licensed  and  the  other 
not  licensed,  the  licensed  house  would  be 
of  more  value  than  the  other,  and  would 
be  rated  higher  because  the  licence  was 
attached  to  it.  If  that  is  so,  any  payment 
which  is  necessary  to  keep  up  the  licence  is 
an  expense  necessary  to  maintain  the 
hereditament  in  a  state  to  command  the 
rent.  The  existence  of  the  licence  is  taken 
into  consideration  in  arriving  at  the  gross 
value  of  the  premises  for  the  purpose  of 
poor  rate,  and  unless  the  compensation 
char^  is  paid  the  excise  licence  cannot  be 
obtamed,  therefore  that  payment  is  neces- 
sary to  maintain  the  premises  as  licensed 
premises.  The  hereditament  here  is  the 
premises,  plus  the  licence.  Alverstone, 
L.C.J.,  in  giving  judgment,  referred  to  the 
fact  that  the  duty  payable  on  the  excise 
licence  is  not  deducted  in  arriving  at  the 
rateable  value  of  licensed  premises;  but 
that  duty  is  a  tenant's  charge,  and  would  be 
taken  into  consideration  by  him  as  a  trade 
expense  when  determining  the  rent  which 
he  would  be  willing  to  give  for  the  pre- 
mises, whereas  the  compensation  charge  is 
a  landlord's  charge.  It  is  said  that  the 
"  other  expenses  "  referred  to  in  s.  1  of  the 
Act  of  1836  must  be  ejusdem  generis  with 
repairs  and  insurance;  but  the  decided 
cases  show  that  that  is  not  so.  The  expenses 
referred  to  are  not  limited  to  expenses 
connected  with  the  physical  state  of  the 
premises ;  the  section  uses  the  word  here- 
ditaments, and  applies  to  incorporeal  as 
well  as  corporeal  nereditaments.  In  JR.  v. 
Gaimb&roiigh  Union  (1871\  36  J.  P.  534 ; 
L.  R  7  Q.  B.  64,  it  was  held  that  a  drainage 
rate  should  be  deducted.  Just  as  in  that 
case  the  payment  of  that  rate  for  keeping 
water  off  the  land  was  necessary  to  maintain 
the  land  in  a  state  to  be  let  as  cultivated 
land,  so  this  payment  is  necessary  to  main- 
tain the  premises  in  a  state  to  be  let  as 
licensed  premises.  In  JR.  v.  Smith  (1885), 
50  J.  P.  215,  a  rate  payable  to  fishery 
commissioners  for  the  protection  of  a  fishery 
was  held  to  be  deductible.  There  was  no 
physical  maintenance  in  that  case,  because 
the  subject-matter  of  the  rate  was  an 
incorporeal  hereditament.  The  case  of 
E.  V.  Ooodchild  {1858),  22  J.  P.  144,  also 
shows  that  the  words  of  the  section  may 
be  applied  by  analogy  to  incorporeal  here- 


72  J.  P.  99. 

ditaments.  It  is  contended  on  the  other 
side  that  the  compensation  fund  does  not 
maintain  the  licence,  and  that  s.  3  (2)  of  the 
Act  of  1904  merely  provides  machinery  for 
collecting  that  fund.  But  the  test  is  not 
what  is  done  with  the  money  after  it  is  paid, 
but  what  would  happen  if  it  was  not  paia.  It 
is  inequitable  that  the  value  of  the  licence 
should  be  included  in  the  gross  value  of  the 

§  remises,  and  that  the  charge  should  not  be 
educted  in  arriving  at  the  rateable  value. 
With  regard  to  the  contention  contained 
in  paragraph  10  (1)  of  the  special  case, 
namely,  that  the  ability  of  the  premises  to 
command  the  rent  as  licensed  premises  de- 
pends not  upon  the  taking  out  of  the  excise 
licence,  but  upon  the  grant  of  the  justices' 
certificate,  the  certificate  is  merely  an 
authority  to  the  applicant  to  applv  for  the 
excise  licence  without  which  tne  trade 
cannot  be  carried  on  (Excise  Licences  Act, 
1825  (6  Geo.  4,  c.  81) ;  Alehouse  Act,  1828 
(9  Geo.  4,  c.  61),  s.  17  ;  Licensing  Act,  1872 
(36  <fe  36  Vict.  c.  94),  s.  63).  jThey  also 
referred  to  Nev>port  Union  v.  Stead  {1907) 
71  J.  P.  363  ;  [1907]  2  K.  B.  460 ;  JRex  v. 
Bradf&rd  {1815),  4  M.  &  S.  317  ;  Cart- 
wright  v.  Sculcoates  Union  {1900),  64  J.  P. 
229 ;  [1900]  A.  C.  150 ;  and  ffumphreys  v. 
Blyther,  reported  in  Brown's  Copyhold 
Enfranchisement  Acts,  3rd  ed.,  p.  474.] 

Tindal  Atkinson,  K.C.,  and  K  Shortt^ 
for  the  respondents.  —  The  compensation 
charge  payable  under  s.  3  of  the  Licensing 
Act,  1904,  is  an  extra  charge  or  tax  imposed 
upon  the  licensee,  and  not  upon  the  pre- 
mises ;  it  is  an  increased  charge  which 
has  to  be  paid  before  the  licence  can  be 
effective.  It  has  to  be  deducted  from  the 
rent  payable  to  the  landlord,  like  landlord's 
property  tax,  which  cannot  oe  deducted  in 
arriving  at  the  rateable  value  of  the  pre- 
mises. [Vaughan  Williams,  L.J. :  Land- 
lord's property  tax  is  a  personal  tax  upon 
the  landlord's  profit.]  If  the  argument  on 
the  other  side  is  right  the  duty  on  the 
excise  licence  should  also  be  deducted. 
The  judgment  of  Buckley,  L. J.,  in  J^ewport 
Union  v.  Steady  \1907]  2  K.  B.,  at  p.  479, 
shows  that  it  is  immaterial  whether  the 
charge  is  upon  the  landlord  or  the  tenant. 
The  words  "  state  to  command  such  rent " 
in  s.  1  of  the  Act  of  1836,  refer  to  the 
physical  state  of  the  hereditaments  and  not 
to  their  financial  state.  Section  3  (2)  of  the 
Act  of  1904  merely  provides  machinery  for 
collecting  the  compensation  charge.  That 
charge  is  not  payable  in  respect  of  the 
excise  licence,  but  is  merely  paid  with  the 
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duty  payable  for  that  licence.  The  compen- 
sation charge  is  not  a  payment  necessai^  to 
maintain  the  rent  of  the  licensed  premises. 
The  special  value  of  the  premises  arises 
from  tne  justices'  licence  and  not  from  the 
excise  licence.  The  premises  are  in  a  state 
to  command  a  higher  rent  as  licensed 
premises  immediately  the  justices'  licence  is 
granted  in  respect  of  them  and  before  the 
excise  licence  is  taken  out  or  the  compensa- 
tion charge  paid.  The  justices  have  power 
to  renew  their  licence  although  an  excise 
licence  has  not  been  taken  out.  It  is  true 
that  in  certain  cases  the  courts  have 
extended  the  words  of  s.  I  of  the  Parochial 
Assessments  Act,  1836,  in  order  to  apply 
them  to  incorporeal  hereditaments,  but  tnat 
is  no  reason  why  when  dealing  with  a 
corporeal  hereditament  the  words  should 
not  be  ai)plied  in  their  ordinary  meaning. 
The  decisions  in  JR.  v.  Goodchild^  supra,  and 
i?.  V.  Smithy  supra,  only  apply  in  cases 
where  the  section  has  to  be  applied  to 
incorporeal  hereditaments.  Here  the  court 
is  dealing  with  the  premises  and  not  with 
the  licence,  and  the  deductions  must  be 
limited  to  expenses  necessary  to  maintain 
those  premises  in  such  a  structural  state 
as  to  command  the  rent.  The  word  "ex- 
penses" must  be  limited  to  expenses 
ejusdem  generis  with  repairs  and  insurance. 
Further,  the  expenses  must  be  incurred 
solely  in  relation  to  the  premises  in  question, 
whereas  this  payment  was  made  for  the 
benefit  of  all  the  licensed  premises  in  the 
district.  The  principle  of  the  decision  in 
Newport  Union  v.  Stead,  supra,  applies  to 
this  case. 

Mitehell-InneSy  in  reply,  referred  to  E,  v. 
Inhabitants  of  Vange  (184^),  6  J.  P.  668 ; 
3  Q.  B.  242. 

Vaughan  Williams,  L.J.— In  spite  of 
the  arguments  I  have  heard  I  cannot  doubt 
that  the  principles  relied  upon  by  the 
appellant  as  to  the  application  of  the 
Parochial  Assessments  Act,  1836,  are  correct. 
I  cannot  myself  doubt  but  that,  notwith- 
standing the  use  of  the  words  defining  the 
deductions  from  the  rent  at  which  the 
rateable  hereditament  might  reasonably  be 
expected  to  let  from  year  to  year — those 
words  are,  "No  rate  for  the  relief  of  the 
poor  .  .  .  shall  be  allowed  bv  any  justices, 
or  be  of  any  force,  which  shall  not  be  made 
uix)n  an  estimate  of  the  net  annual  value  of 
the  several  hereditaments  rated  thereunto  ; 
that  is  to  say,  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from 
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year  to  year,  free  of  all  usual  tenants 
rates  and  taxes,  and  tithe  commutation 
rentcharge,  if  any,  and  deducting  therefrom 
the  probable  average  annual  cost  of  the 
repairs,  insurance  and  other  expenses  (if 
any)  necessary  to  maintain  them  in  a  state  to 
command  such  rent :  provided  always,  that 
nothing  herein  contained  shall  be  construed 
to  alter  or  affect  the  principles  or  different 
relative  liabilities  (it  any)  according  to 
which  different  kinds  of  hereditaments  are 
now  by  law  rateable  "—the  words  "other 
expenses"  mi^ht  apply  to  expenses  not 
^usdem  generis  with  "  repairs  and  "  in- 
surance"; and  that  the  >Yords  "necessary 
to  maintain  them  in  a  state  to  command 
such  rent"  may  include  expenses  which 
have  no  reference  to  the  maintenance  in  a 
physical  condition  to  command  the  rent. 
Indeed  it  is  admitted  that  these  words  do 
so  extend  to  analogous  expenses  in  the  case 
where  the  rateable  hereditament  is  incor- 
poreal. This  appears  from  the  case  of  E,  v. 
Goodchild,  supra,  which  was  cited  to  us — 
the  case  of  tne  tithe  rentcharge,  and  from 
the  case  of  E.  v.  Smit/i,  supra;  and  I 
myself  have  no  doubt  whatever  that  where 
the  estimate  of  the  net  annual  value  of  a 
rateable  hereditament  is  based  upon  a  con- 
dition not  corporeal  appertaining  to  the 
hereditament,  such  as  a  licence  or  a  canteen 
grant,  one  must,  in  making  the  estimate, 
deduct  expenses  necessary  for  the  accrual 
of  that  condition.  The  favourable  condition, 
if  it  be  such  that  it  is  to  be  taken  into 
consideration  in  the  estimate  of  the  net 
rent,  must  be  taken  into  consideration 
subject  to  a  deduction  of  the  cost  of  the 
accrual  of  that  condition,  and  if  I  had  been 
of  opinion  that  the  increased  value  conse- 
Quent  upon  the  grant  of  the  justices'  licence 
did  not  become  operative  until  the  grant  of 
the  excise  licence,  and  that  the  payment  of 
the  compensation  charjge  was  by  s.  3  of  the 
Act  of  1904  a  condition  precedent  to  the 
accrual  of  the  value  of  the  grant  of  the 
licence,  I  should  have  given  judgment  for 
the  appellant.  But  being  of  opinion  that 
this  publichouse  or  hotel  acquired  its  full 
value  as  a  licensed  house  independently  of 
the  grant  of  the  excise  licence  which  was,  it 
is  true,  essential  to  the  realisation  of  the 
increased  value  of  the  hereditament— that 
is,  essential  in  the  trade  of  a  licensed 
victualler— but  not  for  the  purpose  of 
selling  or  letting  the  hereditament,  I  have 
come  to  the  conclusion  that  this  deduction 
claimed  cannot  be  allowed,  and  that  the 
decision  of  the  King's  Bench  Division  must 
be  affirmed. 
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Farwbll,  L.J. — I  have  had  an  oppor- 
t unity  of  considering  the  judgment  which 
has  been  prepared  by  Vaughan  Williams, 
L.J.,  during  the  adjournment,  and  which  he 
has  delivei^,  and  I  entirely  agree  with  all 
that  he  has  said. 

Kennedy,  L.J.— I  will  add  a  few  words 
expressing  my  own  view,  though  I  do  so 
with  proiound  respect  and  feeling  some 
doubt,  considering  that  upon  some  points  I 
do  not  agree  with  the  judgment  of  Vaughan 
Williams,  L.J.  This  is  an  appeal  against 
the  decision  of  the  Divisional  Court,  and 
we  have  the  judgments  of  the  three  judges 
who  composed  that  court  and,  although  I 
do  not  lay  great  stress  upon  it,  because,  of 
course,  in  argument  some  cases  are  cited 
which  may  appear  to  be  not  so  relevant  to 
the  case  as  to  be  noticed  in  the  judgments, 
I  think,  perhaps,  it  ought  not  to  be  left 
entirely  out  of  sight  that  the  decision  of 
the  Divisional  Court  in  this  case  was  men- 
tioned in  the  Court  of  Appeal  in  the  course 
of  the  argument  in  Newport  Union  v.  Steady 
supra,  and  not  onlv  was  it  mentioned  in 
the  argument,  but  the  case  is  referred  to  in 
terms  by  Buckley,  L.J.  ( [1907]  2  K.  B.,  at 
p.  476) :  "  The  annual  sum  which  the  in- 
cumbent necessarily  pays  in  respect  of  the 
salary  of  a  curate  .  .  .  the  annual  charge 
imposed  on  licensed  premises  by  s.  3  of  the 
Licensing  Act,  1904  (Waddle  v.  Sunderland 
Unton)j  although  necessarily  payable  by  the 
owner,  are  not  the  subject  of  deduction  for 
the  purpose  of  rating."  Now  in  this  case, 
speaking  only  for  myself,  I  think  I  am 
bound  to  express  the  view  that  I  stronglv 
hold,  namely,  that  there  is  no  colour  at  all 
for  the  argument  that  the  decision  of  the 
Divisional  Court  was  wrong,  and  for  these 
reasons  :  The  charge  in  question  is  a  charge 
imposed  by  the  legislature  under  s.  3  (1), 
not  upon  the  premises  but  upon  the  licence- 
holder,  '*  Quarter  sessions  shall  in  each 
year,  unless  they  certify  to  the  Secretary  of 
State  that  it  is  unnecessary  to  do  so  in  any 
year,  for  the  purposes  of  this  Act  impose, 
in  respect  of  all  existing  on-licences  re- 
newed in  respect  of  premises  within  their 
area"  certain  charges.  It  was  thought 
desirable  to  raise  a  fund  to  compensate 
those  whose  licences  were  not  renewed. 
There  is  a  schedule  which  fixes  what  those 
charges  may  be,  and  it  is  provided  that 
those  charges  shall  be  collected  with  and  as 
part  of  the  duty  on  the  excise  licence,  and 
further,  that  those  charges,  when  paid  by 
the  licence-holder,  may,  if  ne  is  a  tenant, 
be  deducted  in  whole  or  in  part,  as  the 
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case  may  be,  from  the  rent  payable  to  his 
landlord.  It  is  quite  true  that  the  strong 
inference  which,  as  it  seems  to  me.  might 
properl^r  be  drawn  from  the  fact  that  the 
charge  is  not  only  to  be  collected  with,  but 
as  part  of,  the  duty  on  the  excise  licence, 
and  that  that  duty  has  never  been  treated 
as  a  deduction,  is  to  some  extent  met  by 
the  fact  that  the  whole  or  a  part  of  the 
charge  is  to  be  recovered  by  the  payer,  the 
tenant,  from  his  landlord.  But  I  do  not 
acquiesce  in  the  argument  that  that  is  a 
complete  answer.  Tne  fact  that  the  land- 
lord is  the  person  who  is  ultimately  to  pay 
either  the  whole  or  a  part  of  the  charge 
does  not  seem  to  me  a  sufficient  reason  for 
saying  that  the  charge  comes  within  the 
deductions  allowed  by  s.  1  of  the  Parochial 
Assessments  Act,  1636.  It  seems  to  me 
that  the  fallacy,  to  a  large  extent,  is  this, 
that  it  would  almost  follow  that  any  sum 
made  recoverable  from  some  other  person 
by  deduction  mi^ht  from  that  very  circum- 
stance be  deductible  under  s.  1,  whereas  the 
section  clearly  provides  that  the  only  deduc- 
tions to  be  made  are  the  probable  average 
annual  cost  of  the  repairs,  insurance  and 
other  expenses,  if  an^,  necessary  to  maintain 
the  hereditaments  m  a  state  to  command 
the  rent.  Now,  as  Vaughan  Williams,  L.  J., 
has  said,  and  I  entirely  concur  in  it,  the 
payment  of  this  sum,  which  is  to  be  paid 
with  and  as  part  of  the  duty  on  the  excise 
licence,  is  not  necessary  for  the  purpose  of 
commanding  what  one  may  call  the  value  of 
the  licence.  But,  further,  it  seems  to  me 
that  it  would  not  fairly  come  within  the 
words  of  s.  1  of  the  Act  of  1836,  even  if  it 
could  be  said  that  it  was  a  payment  which 
enhanced  the  value  of  the  licence  directly. 
One  must  not,  when  dealing  with  corporeal 
hereditaments,  throw  out  of  consideration 
the  natural  meaning  of  the  words  "other 
expenses,  if  any,  necessary  to  maintain 
them  in  a  state  to  command  such  rent."  It 
appears  to  me  reasonable  to  say  that,  inas- 
much as  a  tenant  would  pay  a  higher  rent 
for  the  premises  because  they  were  licensed, 
and  licensed  premises  getting  a  certain 
value  from  income,  it  would  follow  that  a 
payment  which  would  have  to  be  made  in 
order  that  the  trade  miffht  be  carried  on,  is 
an  expense  which  could  properly  be  taken 
into  consideration  in  assessing  tne  premises 
to  the  poor  rate.  It  is  quite  true  that  with 
regard  to  certain  classes  of  incorporeal  here- 
ditaments, the  judges  have  gone  a  consider- 
able length  in  allowing  deductions  which 
could  not  properly  be  treated  in  some 
cases — as,  for  instance,  in  the  case  of  the 
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tithe  rentcharge  {B,  v.  GoodchUd^  supra) — 
as  being  strictly  sums  expended  for  the 
purpose  of  maintaining  the  hereditament. 
The  judges,  however,  in  applying  the  words 
of  the  section  to  such  hereditaments,  kept 
as  near  as  they  could  to  the  natural  mean- 
ing  of  the  words.  I  should  be  sorry  to 
accept  finally  the  conclusion  that,  because, 
in  dealing  with  the  great  difficulty  which 
they  felt  with  regard  to  incorporeal  here- 
ditaments, the  courts  have  held  that  certain 
expenses  could  be  deducted  which  were  not 
within  the  natural  meaning  of  the  words  of 
the  section— that  is  to  say,  which  could  not 
strictly  be  described  as  necessary  for  main- 
taining the  hereditament  in  a  state  to  com- 
mand the  rent — the  same  wide  rule  should 
be  applied  to  a  corporeal  hereditament 
such  as  licensed  premises  j  that  because 
one  is  dealing  with  premises  which  are 
assessed  more  highly  because  of  the 
licence,  but  still  form  a  corporeal  heredita- 
ment, one  should  apply  to  them  a  theory 
as  regards  deducting  exjpenses  not  fairly 
within  the  natural  meanme  of  the  section 
when  one  is  not  obliged  to  do  so.  It  seems 
to  me  that  in  this  case  the  charge  was  not 
an  expense  necessary  for  maintaining  the 
premises  at  all,  even  in  the  sense  in  which 
the  rate  allowed  to  be  deducted  in  B,  v. 
Smith,  supra,  was  held  to  be  such  an 
exi>ense.  In  that  case  there  was  a  real 
maintenance  of  what  one  may  call  the 
essential  value  of  the  right  of  fishery, 
which  was  an  incorporeal  hereditament, 
by  the  expense  whicn  was  allowed  :  but 
the  court  ought  not  from  that  to  widen  in 
the  case  of  a  corporeal  hereditament  the 
only  area  which  would  be  open  if  there  had 
been  no  decisions  relating  to  incorporeal 
hereditaments.  In  my  opinion,  the  appeal 
should  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Godden,  Son 
and  Holme,  for  Longden,  Mann  and  Long- 
den,  Sunderland. 

Solicitors  for  the  respondents :  Johnson, 
Weatherall  and  Sturt,  for  J.  G.  and  T. 
Marshall,  Sunderland. 
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January  11, 1908. 

(Before  Alverstone,   L.C.J.,  Laweance, 
Ridley,  Darling,  and  Channell,  J  J.) 

Rex  V,  Finch. 

Criminal  law— False  pretences— Indictment 
— Evidence. 

The  defendant  was  indicted  for  that  he  did 
falsely  pretend  that  he  "www  then 
carrying  on  the  business  of  publisher 
on  his  own  account  in  Norfolk  Street, 
Strand,  London,*^  and  did  thereby 
induce  the  prosecutor  to  accept  and 
indorse  a  certain  valuable  security, 
whereas  infa^the  "  wa^  not  then  carry- 
ing on  the  business  of  publisher  on  his 
own  account  in  Norfolk  Street,  Strand, 
London" 


The  prosecutor  stffore  that  the  reason  why 
he  indorsed  the  valrjidble  securitv  was 
because  the  defendant  told  him  that  he 
had  left  his  situation  voluntarily  a/nd 
had  started  in  business  on  his  own 
account. 

Held,  that  there  was  evidence  to  go  to  the 
jury. 


Case  transmitted  from  John  William 
Willis  Bund  Esquire  chairman  of  the 
Cardiganshire  Quarter  Sessions. 

At  the  Michaelmas  Quarter  Sessions  for 
Cardiganshire  held  on  the  1 7th  day  of 
October  1907  James  Finch  was  tried  before 
me  on  the  following  indictment : 

Cardiganshire  to  wit.  The  jurors  for  our 
Lord  the  King  upon  their  oath  present  that 
James  Finch  on  the  twentv-sixth  day  of 
July  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  seven  unlawfully  know- 
ingly and  designedly  did  falsely  pretend  to 
Jonn  Sheldon  reters  that  he  the  said  James 
Finch  then  was  carrying  on  the  business  of 
publisher  on  his  own  account  in  Norfolk 
Street  Strand  London  by  means  of  which 
false  pretence  the  said  James  Finch  did 
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then  unlawfully  and  fraudulently  induce 
the  said  John  Sheldon  Peters  to  accept  and 
endorse  a  certain  valuable  security  that  is 
to  say  a  cheque  for  forty-eight  pounds 
sixteen  shillings  and  sixpence  with  intent 
thereby  then  to  defraud  and  injure  the  said 
John  Sheldon  Peters  whereas  in  truth  and 
in  fact  the  said  James  Finch  was  not  then 
carrying  on  the  business  of  publisher  on 
his  own  account  in  Norfolk  Street  Strand 
London  as  he  the  said  James  Finch  well 
knew  at  the  time  when  he  did  so  falsely 
pretend  as  aforesaid  against  the  form  of  the 
statute  in  such  case  made  and  provided  and 
against  the  peace  of  our  Lord  the  King  his 
Crown  and  aignity. 

And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said 
James  Finch  on  the  twenty-sixth  day  of 
July  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  seven  unlawfully  know- 
ingly and  designedly  did  falsely  pretend  to 
one  Jack  Edwards  that  he  the  said  James 
Finch  then  was  carrying  on  the  business  of 

gublLsher  on  his  own  account  in  Norfolk 
treet  Strand  London  by  means  of  which 
false  pretence  the  said  James  Finch  did 
then  unlawfully  and  fraudulently  induce 
the  said  Jack  Edwards  to  accept  and 
indorse  a  certain  valuable  security  that  is 
to  say  a  cheque  for  forty-eight  pounds 
fifteen  shilling  with  intent  thereby  then  to 
defraud  and  injure  the  said  Jack  Edwards 
whereas  in  truth  and  in  fact  the  said  James 
Finch  was  not  then  carrying  on  the  business 
of  publisher  on  his  own  account  in  Norfolk 
Street  Strand  London  as  he  the  said  James 
Finch  well  knew  at  the  time  when  he  did 
so  falsely  pretend  as  aforesaid  against  the 
form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  our  Lord 
the  King  his  Crown  and  dignity. 

The  prosecuting  counsel  was  put  to  his 
election  as  to  which  count  he  would  proceed 
on  and  he  elected  to  proceed  on  count  1. 

1.  It  was  proved  that  the  prisoner  had 
been  a  traveller  for  a  publishing  firm  of 
Nister  but  had  left  the  employment  of  the 
firm  and  they  had  issued  the  following 
circular : 

"  Telegraphic  address  Telephone  P.  O. 

Acquiesce  London  Central  No.  12286 

"  Ernest  Nister 
"  Publisher  and  Fine  Art  Colour  Printer 
"  26  and  28  St  Bride  Street  E.C. 
"London  16  July  1907. 
"  Dear  Sir,  —I  beg  to  advise  you  that  Mr. 
J.  Finch  who  has  lately  represented  me  in 
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the  country,  has  now  resigned  his  position 
in  my  house  with  the  intention  of  starting 
in  business  as  a  publisher  on  his  own 
account. 

"  Whilst  thanking  you  for  the  measure  of 
support  you  have  favoured  him  with  may  I 
respectfully  request  a  continuance  of  the 
same  for  his  successor,  who  will  be  calling 
upon  you  in  due  course  with  my  complete 
range  of  new  season's  samples. 

"Yours  faithfully, 

"Eenest  Nistee." 


2.  The  prisoner  came  to  Aberystwith  on 
the  26th  July  ostensibly  to  take  leave  of  old 
customers  one  of  whom  was  the  prosecutor. 
On  that  day  {prisoner  saw  the  prosecutor 
and  the  following  conversation  took  place. 
Prisoner  told  the  prosecutor  that  he  had 
started  on  his  own  account  in  Norfolk 
Street  Strand  London.  The  prosecutor  did 
not  ask  nor  did  the  prisoner  state  any 
particular  number  in  Norfolk  Street. 
Prisoner  produced  a  printed  list  of  books  he 
was  going  to  publish  which  he  said  would 
not  be  ready  until  early  in  September. 
Prosecutor  looked  over  the  list  and  said  the 
books  were  too  expensive  for  him.  Pro- 
secutor asked  prisoner  how  he  was  getting 
on.  Prisoner  replied  fairly  well  for  so  short 
a  time.  He  added  that  he  should  not  be 
travelling  again  as  his  office  duties  would 
take  up  all  his  time.  He  was  saying  good- 
bye to  old  customers.  Prosecutor  added,  if 
he  had  had  any  books  suitable  to  him  he 
should  have  brought  them.  Prisoner  asked 
if  prosecutor  would  endorse  a  cheque  for 
him  as  he  had  done  on  previous  occasions. 
Prosecutor  said  he  would.  Prisoner  pro- 
duced a  cheque  and  asked  prosecutor  who 
were  his  bankers  adding  he  (prisoner)  had 
four  banking  accounts.  Prosecutor  replied 
his  bank  was  the  London  and  Provincial 
Bank,  Aberystwyth,  and  pointed  out  the 
place  to  the  prisoner.  Prisoner  brought  a 
cheque  out  of  his  pocket  placed  it  face 
downwards  on  the  table.  Prosecutor 
endorsed  it  without  seeing  the  cheque  or 
knowing  the  amount.  Prisoner  asked  pro- 
secutor to  add  the  words  "  Please  exchange." 
This  the  prosecutor  did  and  on  looking 
afterwards  at  the  cheque  saw  it  was  for 
£48  168.  Qd,  Prosecutor  said  it  was  a  large 
sum.  Prisoner  replied  it  would  be  all  right. 
Prisoner  then  left. 

3.  The  cheque  was  put  in  and  is  as 
follows : 
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*'P»tu  tudiuiiti 

No.  A03568 

Account  dosed. 


July26tli,  1907/ 


6.  &  Co.,  Ld. 


Barclay  ft  Company,  Limited 

M  ^Wantage. 

Forty  eight  pounds  siiteeC  ^^plifilgB  and  sixpence 
••C"        £48  16  6         gw"^    James  FiKCH. 
Head  Office*  54«  Loml&d  Street,  E.C. 

This  cheque  requires  endcn-sement. 

Endorsement, 

James  Finch, 

17  Colebrook  Avenue, 

Ealing,  W. 

Pleckse  exchange 

J.  Sheldon  Prtebs." 

4.  The  cheque  was  presented,  paid,  and 
debited  to  prosecutor. 

5.  The  cheque  was  accordingly  again  pre- 
sented and  was  returned  endorsed  "  Account 
closed." 

6.  On  2nd  August  prosecutor  received  the 
following  letter  from  the  prisoner : 

"17  Colebrook  Avenue 
"  Ealing  W. 
"August  1st  1907. 

"Dear  Mr.  Peters, 

"  I  have  to  express  my  sincere  regret  for 
the  trouble  which  has  arisen  so  unexpectedly 
over  my  cheque.  I  am  intensely  annoyed 
at  the  incident  and  in  offering  you  my 
apologies  can  only  assure  you  of  my  good 
faith  in  the  matter.  Finding  that  there 
was  some  confusion  prevailing  at  Wantage 
over  transfers  and  remittances  I  went  there 
special] V.  To  my  utter  astonishment,  they 
after  a  long  chat,  declined  to  receive  remit- 
tances, and  requested  me  to  close  the 
account !  ! 

"  Their  action  has  put  me  to  some  incon- 
venience and  I  much  regret  that  the  cheque 
has  not  therefore  been  cleared. 

"  I  will  put  the  matter  right  at  the  earliest 
possible  moment.  I  shall  receive  early  next 
week  a  sum  of  £500  which  ought  to  have 
been  paid  to  me  a  fortnight  ago. 

"  I  am  extremely  sorry  for  anv  trouble  and 
annoyance  caused  you  but  have  written 
fully  to  your  bank  to-night  explaining 
matters,  and  stating  that  I  will  pay  ail 
charges  on  hearing  from  them. 

"If  also,  you  will  accept  from  me  £1  Is,  Od, 
or  £2  2s,  Od.  as  some  slight  compensation 
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for  the  trouble  caused  I  shall  be  glad       c 
forward  it  on  hearing  from  them. 
"  Awaiting  your  reply, 

"  Believe  me,  in  haste  for  post 
"  Faithfully  yours 

"J.  Finch. 

"  P.S.— I  enclose  P.O.  2s,  Gd.  to  cover  cost 
of  your  telegrams. 
"    .    .    .    Peters  Esq.  Aberystwyth." 

7.  The  prosecutor  went  up  to  London. 
He  went  to  Norfolk  Street  and  could  not 
find  the  prisoner  had  any  office  there.  He 
saw  the  prisoner  at  Ealing.  The  prisoner 
told  the  prosecutor  that  he  did  not  say 
Norfolk  Street  but  Norfolk  or  Arundel 
Street.  The  prosecutor  did  not  look  in 
Arundel  Street.  The  prosecutor  denied 
that  the  prisoner  had  mentioned  Arundel 
Street  to  him  at  the  interview  of  July  26th 
at  Aberystwith.  The  police  sergeant  ad- 
mitted tnat  at  the  time  when  he  arre.sted 
the  prisoner  in  London  he  told  him  "  You 
need  not  go  to  Norfolk  Street  I  have  no 
business  there,  but  intended  starting  one 
and  had  been  in  communication  with  the 
Law  Land  Company  about  offices."  The 
police  sergeant  in  cross-examination  further 
admitted  that  the  prisoner  suggested  that 
he  should  ^o  to  the  offices  of  the  Law  Land 
Company  m  Arundel  Street  but  he  refused 
to  go. 

8.  The  prosecutor  swore  that  the  reason 
why  he  put  his  name  to  the  cheque  was 
because  tne  prisoner  told  him  that  he  had 
left  his  situation  voluntarily  and  had  started 
in  business  on  his  own  account. 

9.  The  prosecutor  called  as  a  witness 
another  tradesman  whom  the  prisoner 
called  upon  the  same  day  in  Aberystwith 
and  jpersuaded  to  endorse  another  cheque 
for  £48  I6s.  Od,  under  circumstances  very 
similar  to  the  preceding  and  which  cheque 
was  ^so  dishonoured. 

The  admission  of  this  evidence  was  ob- 
jected to  on  behalf  of  the  prisoner.  I 
admitted  the  evidence  as  to  the  fact  that 
the  prisoner  had  obtained  under  the  same 
circumstances  an  endorsement  to  another 
cheque  on  the  same  day  which  cheque  was 
also  dishonoured  as  being  evidence  to  show 
the  course  of  conduct  and  from  which  the 
jury  might  infer  the  nature  of  the  transac- 
tion with  the  prosecutor. 

10.  Afterwards  the  prisoner  filed  his  peti- 
tion in  bankruptcy  and  prepared  his  state- 
ment of  affairs. 

11.  It  was  proved  that  the  prisoner  had 
no  permission  to  overdraw  his  account  and 
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had  been  forbidden  by  the  manager  to  do 
80.  It  was  proved  that  outstanding  cheques 
which  were  dishonoured  w^ere  frequently 
re-presented  and  paid. 

12.  On  these  facts  counsel  for  the  pri- 
soner submitted  that  there  was  no  evidence 
to  go  to  the  jury. 

That  the  prosecutor  had  failed  to  produce 
any  evidence  to  prove  that  tbe  statements 
on  the  faith  of  which  he  had  endorsed  the 
cheque  were  false. 

I  overruled  the  objection  and  declined  to 
withdraw  the  case  from  the  jury. 

13.  The  jury  convicted  the  prisoner  on 
the  first  count  of  the  above  indictment. 
The  Crown  did  not  proceed  on  the  second 
count  and  offered  no  evidence  upon  it. 

A  verdict  of  not  guilty  was  entered. 

14.  The  prisoner  was  released  on  bail  to 
come  up  for  judgment  at  the  next  quarter 
sessions  for  the  county  of  Cardigan  if  the 
court  should  be  of  opinion  that  the  convic- 
tion should  stand. 

15.  The  Questions  of  law  for  the  con- 
sideration of  the  court  are  : 

1.  Was  the  evidence  that  the  prisoner 
obtained  an  endorsement  to  a  second  cheque 
from  another  person  on  the  same  day  and 
under  similar  circumstances  as  to  the  cheque 
in  the  case  of  the  prosecutor  admissible  in 
evidence  on  the  trial  of  the  indictment  pre- 
ferred by  the  prosecutor? 

2.  Was  I  right  in  refusing  to  withdraw 
the  case  from  the  jury  on  the  ground  that 
there  was  no  evidence  to  go  to  them  ? 

If  the  court  should  be  of  opinion  that 
the  above  questions  should  be  answered  in 
the  affirmative  the  conviction  will  stand 
but  if  either  of  them  should  be  answered  in 
the  negative  the  conviction  will  be  quashed. 
J.  W.  Willis  Bund 
Chairman  of  the  Cardiganshire 
Quarter  Sessions. 

Lord  Tiverton,  for  the  defence,  said  that 
he  did  not  now  raise  any  question  as  to  the 
admissibility  of  the  evidence  concerning  the 
second  cheque,  but  he  submitted  that  there 
was  no  evidence  to  go  to  the  iury  on  the 
particular  charge.  The  pretence  that  affected 
the  prosecutors  mind,  as  stated  in  para- 

nh  8,  was  that  the  prisoner  had  started 
usiness  on  his  own  account ;  but  the 
only  part  of  the  pretence  travei*sed  in  the 
indictment  was  tne  address  at  which  the 
business  was  alleged  to  be  ctirried  on,  and 
the  address  did  not  affect  the  prosecutor's 
mind  at  all.  He  referred  to  B,  v.  Crowhurst 
{1844%  1  Car.  &  K.  370,  and  B.  v.  Ltnce 
(187S),  37  J.  P.  710. 
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Llewellyn  WillianiSy  for  the  prosecution, 
was  not  called  upon. 

Alveestone.  L.C.J.— I  am  clearly  of 
opinion  that  tnis  case  could  not  be  with- 
drawn from  the  jury.  There  was  evidence 
that  on  the  day  in  question  the  prisoner 
told  the  prosecutor  that  he  had  started 
business  on  his  own  account  in  Norfolk 
Street,  Strand.  The  real  question  at  the 
trial  was  whether  the  prisoner  was  carrying 
on  a  genuine  business,  and  the  prosecutor 
said  that  what  influenced  his  mind  was 
that  the  prisoner  said  he  was  carrying  on  a 
genuine  independent  business.  It  is  clear 
that  there  was  evidence  to  go  to  the  jury 
and  the  conviction  must  be  affirmed. 

La WEANCE,  Ridley,  Darling  and  Chan- 
NELL,  JJ.,  concurred. 

Conviction  affirmed. 

Solicitors  for  the  prosecution  :  Watkins 
and  PuUeyn,  for  F.  U.  Koberts,  Aberystwyth. 

Solicitors  for  the  defence:  Kirkley  and 
Halligey. 
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CENTRAL  CRIMINAL  COURT. 


December  11,  1907. 

(Before  the  Common  Serjeant.) 

Rex  v.  Kidd  and  Walsh. 

Criminal  law— Sale  of  pirated  music  ~ 
Whether  larceny— Copyright  Act,  1842 
(5  &  6  Vict.  c.  46),  s.  23. 

l^he  mere  »ale  of  pirated  music  is  not  larceny 
at  common  law,  notwithstanding  s,  23 
of  the  Copyright  Act,  1842,  which  pro- 
vides that  books  unlawfully  jnrinUd  or 
imported  without  the  consent  of  the 
registered  proprietor  of  the  copyright 
thereof  shall  he  deemed  to  Jbe  his  pro- 
jyerty,  and  that  after  demanding  them 
in  tcriting  1u  may  sue  for  their  recovery, 
or  for  damages  for  their  detention  or 
conversion. 

Indictment  for  larceny  at  common  law 
charging  the  prisoners  with  stealing  twenty- 
two  sheets  of  music,  the  property  of  Messrs. 
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Chappell  &   Co.,   the   proprietors  of   the 
copyright  therein. 

it  appeared  from  the  evidence  for  the 
prosecution  that  the  prisoners  had  dealt 
with  and  sold  twenty-two  sheets  of  music, 
the  copyright  of  which  was  owned  by 
Messrs.  Chappell,  and  which  had  been 
unlawfully  printed  without  the  consent  of 
the  said  owners  of  the  copyright. 
By  s.  23  of  the  Copyright  Act,  1842  : 
"All  copies  of  any  book  wherein  there 
shall  be  copyright,  and  of  which  entry  shall 
have  been  made  in  the  said  registry  book, 
and  which  shall  have  been  unlawfully 
printed  or  imported  without  the  consent  of 
the  registered  proprietor  of  such  copyright 
in  writing  unaer  his  hand  first  obtained, 
shall  be  deemed  to  be  the  property  of  the 
proprietor  of  such  copyright,  and  who  shall 
oe  registered  as  such  ;  and  such  registered 
proprietor  shall,  after  demand  thereof  in 
writing,  be  entitled  to  sue  for  and  recover 
the  same,  or  damages  for  the  detention 
thereof,  in  an  action  of  detinue,  from  any 
party  who  shall  detain  the  same,  or  to  sue 
for  and  recover  damans  for  the  conversion 
thereof  in  an  action  of  trover." 

U.D,  Muir  and  Houston  appeared  for  the 
prosecution. 

S.  C.  H.  Black  and  ^1.  C,  FoxDavies 
appeared  for  the  defence  of  both  prisoners. 

The  Common  Serjeant.— In  what  way  do 
you  support  this  indictment  for  larceny  1 

R,  D,  Muiry  for  the  prosecution.— By 
8.  23  of  the  Copyright  Act,  1842,  these 
sheets  of  music  were  owned  by  the  pro- 
prietors of  the  copyright  therein,  and  the 
prisoners,  on  dealing  with  them,  committed 
a  trespass,  and  on  selling  them  they  com- 
mittea  a  felonious  trespass  and  a  lar- 
ceny at  common  law.  See  M,  v.  Charles 
Riley  (Dearsley  and  Pearce's  Crown  Cas&s, 
at  p.  149).  See  also  ss.  15,  17  and  24  of  the 
Copyright  Act,  1842.  [The  Common  Ser- 
jeant.— I  see  no  evidence  that  this  music 
was  ever  in  the  possession  of  the  owners  of 
the  copyright.]  The  possession  need  not  be 
physical.  Stephen,  J.,  in  his  Digest  of  the 
Criminal  Law  (5th  ed..  Art.  306),  said  :  "  A 
movable  thing  is  said  to  be  in  the  posses- 
sion of  a  person  when  he  is  so  situated 
with  respect  to  it  that  he  has  power  to 
deal  witn  it  as  owner  to  the  exclusion 
of  all  other  persons,  and  when  the  circum- 
stances are  such  that  he  may  be  presumed 
to  intend  to  do  so  in  case  of  need."  On 
this  definition  the  owners  of  the  copy- 
right had  possession  of    the  music.    The 
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section  quoted  gives  them  all  the  powers  of 
ownership  ;  they  have  the  right  to  call  for, 
and  afterwards  to  sue  for,  the  music  on 
their  becoming  aware  of  its  existence.  The 
right,  therefore,  of  the  owners  of  the  copy- 
right, are,  by  reason  of  the  statute,  tlie  same 
as  those  the^  would  have  in  respect  of  a 
chattel  of  which  thejr  had  been  deprived. 
There  was  constructive  possession  here. 
The  case  may  be  comi)ared  to  that  of 
larceny  by  finding,  when  a  person  finds  a 
thing  and  appropriates  it  to  his  own  use 
knowing  or  oelieving  that  he  could  find 
the  owner.  The  only  limitation  made  by 
the  section  is  that  before  the  owner  can 
sue  for  the  inu.sic,  he  must  make  a  demand 
for  it  in  writing.  See  Cartiorigkt  v.  Green 
{180J),  8  Ves.  jun.  405. 

The  Common  Serjeant.— Apart  from 
the  fact  that  s.  23  of  the  Copyright  Act 
requires  a  demand  in  writing  before  the 
owner  can  enforce  his  civil  right  under  the 
section,  I  do  not  think  that  the  charge  of 
larceny  can  be  supiwrted  in  this  case,  for 
the  chattels  were  never  taken  away  from 
the  owner,  and  he  was  never  deprived  of 
them.  It  is  true  he  was  deprived  of  the 
intangible  right  of  copyright.  The  actual 
pieces  of  music  which  the  prisoners  are 
charged  with  stealing  were  never  in  the 
actual  or  constructive  possession  of  the 
owner ;  nor  was  there  that  deprivation 
from  the  owner  which  is  essential  to 
sustain  a  charge  of  larceny.  The  case  of 
a  receiver  of  stolen  goods  affords  a  good 
illustration.  He  is  not  guilty  of  larceny, 
though  he  receives  the  goods  with  guilty 
knowledge,  because  he  does  not  take  them 
from  the  possession  of  the  owner.  I  think, 
therefore,  that  as  there  was  no  possession 
by  the  owner  in  any  sense,  no  taking  away 
from  the  owner,  and  no  deprivation  from 
him  of  a  chattel,  the  charge  of  larceny 
cannot  be  supported. 

By  the  direction  of  the  judge  the  prisoners 
were  acquitted  by  the  jury. 

Verdict— yot  guilty. 

Solicitor  for  the  Crown :  H.  Percy 
Becher. 
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PROBATE   DIVISION. 


January  17,  20,  1908. 

(Before  Sir  Gorkll  Babneh,  P.) 

Wilson  v,  Wilson. 

Husband  and  wife — Summary  separation 
order— Eflfect  of,  as  preventing  continu- 
ance of  desertion  —  Order  obtained 
within  two  years  of  desertion  a  bar  to 
divorce  on  ground  of  adultery  and 
desertion— Desirability  of  not  making 
a  separation  order  in  cases  of  desertion 
only— Summary  Jurisdiction  (Married 
Women)  Act,  1895  (58  k  59  Vict.  c.  39), 
S.4. 

A  sejxiration  order  granted  under  the  Sum- 
mary Jurisdiction  (Married  Women) 
Act,  1895,  has  the  effect  of  preventing 
the  continuance  of  desertion  commenced 
prior  to  the  granting  of  t/ie  order. 

Therefore,  a  deserted  wi/e  who  obtains  such 
an  order  within  ttvo  years  of  the  first 
desertion,  cannot  subsequently  obtain  a 
divorce  on  the  grounds  of  desertion  and 
adultery. 

In  future,  unless  otherwise  desired,  orders 
granted  under  the  Act  should  be  con- 
fined to  maintenance,  and  then  desertion, 
commenced  prior  to  the  granting  of  the 
order,  coxdarun, 

Dodd  V.  Dodd  {1906),  70  J.  P.  l^,  followed 
and  approved, 

Failes  v.  Failes,  [1906]  P,  236,  dissented 
from. 

On  May  29th,  1903,  the  respondent  hus- 
band deserted  the  petitioner,  and  she  applied 
under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  for  a  separation  order  on 
the  ground  of  his  desertion,  and  on  June 
29th,  1903,  an  order  was  made  by  the 
justices  at  Smethwick,  granting  her  a  sepa- 
ration on  the  grounof  of  desertion,  and 
directing  the  respondent  husband  to  make 
the  i>etitioner  an  allowance.  The  allowance 
fell  into  arrears  and  the  petitioner  dis- 
covered that  the  respondent  was  living  with 
a  woman  named  Ada  Waterhouse.  In 
August,    1907,  the   respondent  was   sum- 
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moned  before  the  justices  for  non-payment 
of  the  allowance  under  the  order,  and  in 
default  of  payment  of  the  arrears  he  was 
committed  to  prison  for  two  months. 
Eventually  the  petitioner  filed  her  petition 
in  the  Probate  and  Divorce  Court  for  the 
dissolution  of  her  marriage  by  reason  of  her 
husband's  adultery  and  desertion. 

F,  W,  Shenoood,  for  the  petitioner.— The 
case  is  distinguishable  from  Dodd  v.  Dodd, 
supra.  In  that  case  the  wife  obtained  a 
separation  order  from  the  magistrates  on 
the  ground  that  her  husband  "  had  wilfully 
neglected  to  provide  reasonable  mainte- 
nance for  her  and  her  child."  Here  the 
respondent  deserted  the  petitioner  on  Mav 
29th,  and  the  order  was  made  a  month 
later.  Desertion,  therefore,  had  begun  to 
run  before  the  order  was  made.  This 
case  is  on  all  fours  with  Failes  v.  Failes, 
supra,  where  Buoknill,  J.,  following 
Bargrave  Deane,  J.,  in  Smith  v.  Smith 
[1905]  P.  249,  panted  the  jjetitioner  a 
decree,  and  distinguished  the  case  from 
Dodd  V.  Dodd,  supra.  In  Drew  v.  Drew 
(1888),  13  P.  D.  97,  the  court  held  that 
aesertion  bv  the  husband  continued  notwith- 
standing the  fact  that  he  was  in  custody 
and  was  prevented  by  his  iniprisontuent 
from  returning  to  his  wife.  [Sir  Qorell 
Barnes,  P.  —In  that  case  it  was  the  hus- 
band's own  action  that  prevented  his  return 
to  his  wife.  In  the  present  case  the  wife 
obtained  an  order  woich  forbade  him  to 
return.] 

Cur,  adv.  vult, 

January  20. 

Sir  GoRELL  Barnes,  P.  (after  dealing 
with  the  facts  of  the  case).~I  considered 
this  point  very  carefully  in  Dodd  v.  Dodd, 
supra,  after  hearing  the  argument  of  the 
late  Attorney-General.  The  point  seemed 
to  be  one  of  such  public  importance 
that  I  exercised  my  statutory  powers  and 
directed  the  King's  Proctor  to  have  the 
point  argued.  Although  Dodd  v.  Dodd, 
supra,  was  decided  on  the  fact  that  the 
husband  was  not  guilty  of  desertion  for 
two  years  and  upwards,  or  at  all,  yet  I  dealt 
very  fully  with  the  principles  applicable  to 
such  cases,  and,  after  full  consideration, 
stated  my  views  of  the  Act  of  1895.  Until 
someone  likes  to  take  the  matter  further  I 
must  still  adhere  to  the  opinion  I  then 
expressed.  With  regard  to  the  case  of 
FaUes  v.  Failes,  supra^  I  do  not,  with  all 
respect,  agree  with  it.  Section  4  of  the  Act 
of  1895  provides  that  a  separation  order 
granted  by  the  justices  has  the  same  effect 
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as  a  decree  of  judicial  separation  with 
regard  to  putting  an  end  to  desertion.  It 
was  no  longer  in  the  power  of  the  respon- 
dent to  go  back  to  the  petitioner  once 
the  order  was  made.  It  would  be  wiser 
if  in  future,  unless  a  separation  order  is 
absolutely  necessary,  that  application  should 
be  limited  to  maintenance  only,  and  then 
any  existing  desertion  would  continue  to 
run.  With  regard  to  the  facts  of  the  case 
I  find  the  adultery  proved  and  also  those 
on  which  desertion  depended  prior  to  the 
magisterial  order.  If  tne  petitioner  desires 
to  amend  and  pray  for  a  judicial  separation 
I  will  ffrant  it,  altnough  I  do  not  think  that 
it  will  benefit  her,  but  I  must  dbsmiss  this 
petition  for  divorce. 

Petition  accordingly  dismissed. 

Solicitors  for  the  petitioner  :  Ullithorne  A 
Co. 
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COURT    OF   APPEAL. 


January  22,  1908. 

(Before  Cozens-Haedy,  M.R.,  and 
Buckley,  L.J.) 

Kydd  v.  City  of  Liverpool  Watch 
Committee. 

Practice — Appealing  in  fornui  paujie^'ls — 
Means  of  applicant — Retired  police- 
constable— Inalienable  pension  —Police 
Act,  1890  (53  k  54  Vict.  c.  45),  s.  7  (1)— 
R.  S.  C,  Order  XVI.,  r.  22. 

An  applicant  for  leave  to  prosecute  an  appeiil 
m  form&  pauperis  under  Order  JiVI.y 
r.  22,  which  requires  proof  that  the 
applicant  is  not  worth  £25,  wa^  in 
receipt  of  a  weekly  pension  as  a 
retired  police-constable  amounting  to 
£73  a  yeavy  which  by  the  Police  Act, 
1890,  UHis  made  inalienable  except  for 
the  benefit  of  his  family,  and  he  swore 
that  this  pension  was  inadequate  to 
provide  the  necessities  of  life  for  himself 
84 
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and  wife  after  paying  the  rent  of  their 
place  of  residence  and  that  he  was  not 
worth  £25. 

Held,  that  he  hadfailed^to  comply  with  tlu 
requirements  of  the  rule, 

Boddinffton  v.  Woodley  (/^^O,  5  Beav,  555, 
folTowed, 

Motion  by  the  plaintiff  ex  parte  under 
Order  XVI.,  r.  22,  for  leave  to  prosecute 
in  forma  pauperis  an  appeal  against  a 
decision  of  the  Divisional  Court.  The 
subject-matter  of  the  appeal  was  as  to  the 
amount  of  the  pension  to  which  the  plaintiff 
was  entitled  under  the  Police  Act,  1890 
(53  &  54  Vict.  c.  45),  as  a  former  police- 
constable. 

The  recorder  of  Liverpool,  sitting  as  a 
court  of  quarter  sessions,  decided  in  favour 
of  the  plaintiff,  but  this  decision  was 
reversed  by  the  Divisional  Court. 

In  support  of  the  present  application  the 
plaintiff  filed  an  affidavit,  in  which  he 
stated  as  follows:  '^(2)  I  am  not  worth 
£25  my  wearing  apparel  and  the  subject- 
matter  of  the  said  appeal  alone  excepted, 
and  I  am,  by  reason  of  my  poverty,  unable 
to  prosecute  the  said  appeal.  (3)  I  am  at 
the  present  time  in  receipt  of  a  pension  as 
a  i-etired  police-constable  for  the  city  of 
Liverpool,  amounting  to  £1  88.  per  week  ; 
but  tnis  amount  is  inadequate  to  provide 
the  necessities  of  life  for  myself  and  wife 
after  paying  8^.  6(£.  rent  for  our  place  of 
residence." 

The  Police  Act,  1890,  provides  by  s.  7  (1), 
with  reference  to  {inte^*  alia)  every  pension 
(in  the  section  referred  to  as  a  grant) 
payable  by  the  police  authority  to  any 
pensioner  as  follows :  "  Every  assignment 
of  and  charg[e  on  a  grant,  and  every  agree- 
ment to  assign. or  charge  a  grant,  shall, 
except  so  far  as  made  for  the  benefit  of  the 
family  of  the  pensioner,  be  void  .  .  ." 

Letlie  Scott,  for  the  applicant. — Under 
the  Police  Act,  1890,  s.  7,  the  applicant's 
pension  cannot  be  assigned  or  charged 
except  for  the  U  ncfit  of  his  family,  and 
in  these  circumstances  there  is  sufficient 
evidence  to  show  that  the  plaintiff  is  not 
worth  £25  within  Order  XVI.,  r.  22. 

Riyby  Swift,  as  amicus  curia*,  referred  to 
Boddington  v.  Woodley  (I84J),  5  Beav.  655. 

C'ozens-Hardy,  M.R.— This  is  an  appli- 
cation by  the  appellant  for  leave  to 
prosecute  his  appeal  in  forma  pauperis. 
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His  right  to  take  this  step  depends  now  on 
Order  XVI«  r.  22.  That  rule  is  identical 
with  the  well-known  rule  in  the  Chancery 
practice,  with  this  variation,  that  the 
amount  was  formerly  £5,  whereas  the 
nmonnt  is  now  £25.  The  rule  provides 
that "  anv  person  may  be  admitted  in  the 
manner  heretofore  accustomed  to  sue  or 
defend  as  a  pauper  on  proof  that  he  is  not 
worth  £25,  his  wearing  apparel  and  the 
subject-matter  of  the  cause  or  matter  only 
excepted."  There  is  a  further  condition 
imposed  by  rule  23  which  has  been  complied 
withj  viz.,  that  he  must  obtain  counsel's 
opinion  that  he  has  reasonable  grounds  for 
the  appeal.  The  appellant  is  an  ez-police- 
constaole.  As  sucn  he  is  entitled  to  a 
pension  of  £1  8$.  a  week,  which  amounts  to 
a  little  more  than  £70  a  year.  He  says 
that  under  circumstances  which  it  is  not 
necessary  or  right  for  me  to  discuss  he  is 
entitled  to  a  larger  sum,  and  he  has  been 
litigating  this  matter  with  the  watch  com- 
mittee of  Liverpool.  The  recorder  decided 
in  his  favour,  and  the  watch  committee 
appealed  to  the  Divisional  Court.  Before 
the  Divisional  Court  the  present  appellant 
took  the  point  that  no  appeal  lay  from  the 
decision  of  the  recorder,  and  the  Divisional 
Court  acceded  to  that  argument,  but  this 
decision  was  reversed  by  the  Court  of 
Api>eal.  The  case  then  came  before  the 
Divisional  Court  on  the  merits,  and  they 
decided  against  the  appellant.  They  have 
not  of  course,  taken  awav  his  pension  alto- 
getner,  but  they  have  disallowed  his  claini  to 
a  larger  pension.  Whether  or  not  that  view 
is  correct  we  have  no  materials  before  us  to 
determine.  The  only  question  before  us  is, 
whether  he  is  entitlea  to  sue  in  forma 
pauperis.  He  states  in  paragraph  2  of  his 
affiaavit  that  he  is  not  worth  £25,  his 
wearing  apnarel  and  the  subject-matter  of 
the  appeal  alone  excepted.  If  that  had  been 
fdl  tnere  would  have  been  a  literal  com- 
pliance with  the  rule,  but,  to  his  credit  be  it 
said,  he  went  on  to  inform  the  court  of  the 
other  fact  to  which  I  have  alluded.  He 
says,  ''  I  am  at  the  present  time  in  receipt 
of  a  pension  as  a  retired  police-constable 
for  the  city  of  Liverpool,  amounting  to 
£1  8$.  per  week;  but  this  amount  is 
inadequate  to  provide  the  necessities  of  life 
for  myself  and  wife  after  paving  Ss.  ed,  rent 
for  our  place  of  residence."  Under  these 
circumstances  is  it  possible  to  say  that  the 
appellant  who  has  an  admitted  annuity  of 
over  £70  is  not  worth  £25)  I  think  not. 
A  distinction  has  been  sought  to  be  made 
by  Mr.  Leslie  Scott  on  the  ground,  which  is 
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quite  true,  that  this  pension  from  the  watch 
committee  is  by  the  terms  of  the  Police 
Act,  1890,  unassignable  except  for  the 
benefit  of  his  familv.  That  no  doubt  is 
a  consideration  which  is  worthy  of  some 
weight,  but  I  do  not  think  that  it  is 
sufficient  to  justify  us  in  saying  that  the 
appellant  is  not  good  for  £25.  The  test  is 
not,  has  he  £25  in  his  i)ocket?  That  is 
not  the  way  in  which  this  rule  has  been 
construed,  and  we  have  had  the  advantage 
of  having  had  our  attention  called  by 
Mr.  Sivi/ty  as  amicus  curioe,  to  the  case  of 
Boddington  v.  Woodley,  supra.  That  was 
decided  by  Lord  Langdale,  M.R.,  in  1642, 
and  it  is  singularly  in  point.  There  an  officer 
was  entitled  to  half-pay,  amounting  to  £150 
a  year.  He  was  at  tne  time  of  the  applica- 
tion a  prisoner  in  the  Fleet,  there  were 
several  attachments  issued  against  him  and 
a  vesting  order  of  his  estate  and  effects  had 
been  made  under  the  Insolvent  Debtors 
Act.  He  had  a  wife  and  seven  children. 
He  obtained  an  order  to  defend  the  suit 
in  forma  pauperis  upon  an  affidavit  that 
he  was  not  worth  £5.  The  plaintiff  then 
moved  to  dispauper  him.  Tne  argument 
on  the  defendant's  behalf  raised  the  i)oint 
that  the  half-pay  to  which  he  was  entitled 
was  not  at  his  own  disposal,  and  that, 
therefore,  it  was  strictly  true  that  he  was 
not  worth  £5.  The  Mastee  of  the  Rolls, 
without  hearing  a  reply,  said :  "  This  is  a 
very  distressing  case,  and  there  are  circum- 
stances which  the  plaintiff  might  properly 
take  into  consideration  ;  but  what  I  nave 
to  consider  is  whether  an  officer  having  half- 
pay  is  justified  in  making  an  affidavit  that 
he  is  not  worth  £5.  I  am  of  opinion  that 
he  is  not,  because  half-pay  is  given  without 
power  to  dispose  of  it,  in  order  to  enable 
him,  whenever  the  Government  may  call 
upon  him,  to  be  prepared  to  serve  his 
country.  The  Admiralty  may,  it  is  true, 
apply  a  portion  of  his  half-pay  to  satisfy 
the  creditors  under  his  insolvency ;  but  it 
would  not  be  consistent  with  the  duty  of 
the  Admiralty  to  deprive  him  of  his  half- 
pay  to  such  an  extent  as  to  enable  him  to 
say  that  he  is  not  worth  £5."  That  seems 
to  mo  to  be  a  far  stronger  case  than  the 
present,  and  I  think  that  it  was  rightly 
decided  on  principle.  I  therefore  feel 
bound  to  refuse  this  application  simply  and 
solely  on  the  ground  tnat  it  is  not  proved 
that  the  appellant  is  not  worth  £25. 

Buckley,  L.J. — I  wish  to  make  a  few 
remarks  as  to  the  meaning  of  the  words  in 
Order  XVI.,  r.  22,  **  on  proof  that  he  is  not 
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worth  £25."  I  think  that  expression  means 
the  same  thing  as  a  banker  would  mean 
when  he  said  in  answer  to  an  inquiry  as  to 
a  customer's  means  that  he  was  not  good 
for  £25.  I  do  not  think  that  the  expression 
means  that  he  has  not  at  the  moment  £25 
in  cash  or  property  worth  £25.  If  he  has 
a  recurring  source  of  income  from  which 
money  may  come  to  him  he  may  be  worth 
£25,  although  at  the  particular  moment  he 
has  not  got  a  halfpenny  at  his  disposal. 
That  seems  to  me  to  be  the  construction 
which  Lord  Lanodale  placed  upon  the 
expression  in  Boddington  v.  Woodley^  tupra. 
The  other  matter  upon  which  I  wisn  to  say 
a  word  is  this :  Suppose  a  man  having  at 
the  date  of  the  application  £40,  said,  "  It  is 
true  that  I  have  £40,  but  I  have  a  wife  and 
family  to  support,  and  I  require  it  for 
them."  Would  that  be  any  answer?  In 
my  opinion  it  would  not  The  rule  makes 
no  allowance  for  that,  it  simply  calls  atten- 
tion to  his  pos.sessions,  and  the  fact  that  the 
pension  to  which  the  applicant  Lb  entitled 
IS  inalienable  except  for  the  benefit  of  his 
wife  and  children  appears  to  me  to  be 
immaterial  in  deciding  whether  there  has 
been  a  compliance  with  that  rule.  I  there- 
fore think  that  this  application  fails. 

Etghy  Sroift^  for  the  defendants,  there- 
upon moved  that  the  plaintiff  should  be 
ordered  to  give  security  for  the  costs  of  the 
appeal. 

The  court  ordered  security  to  be  given  to 
the  amount  of  £25. 

Solicitors  for  the  plaintiff:  Pritchard, 
Englefield  k  Co.,  for  Brighouse,  Ryland  k 
Co.,  Liverpool. 

Solicitors  for  the  defendants  :  F.  Venn  k 
Co.,  for  E.  R.  Pickmere,  Liverpool. 
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January  27, 1908. 

(Before  Vauohan  Williams,  Farwell 
and  Kennedy,  L.JJ.) 

Groh  V,  Hesketh. 

Licensing  Acts  —  Occasional  licence  — 
Licence  with  condition  attached  — 
Condition  that  house  shall  be  ojjen 
only  during  certain  hours — Licensing 
Act,  1872  (35  k  36  Vict.  c.  94),  s.  29— 
Licensing  Act,  1904  (4  Edw.  7,  c.  23), 
8.  4  (2). 

A  licence  was  granted  in  respect  of  certain 
premises  subject  to  the  condition^  im- 
posed under  s.  4  of  the  Licensing  Act^ 
1904,  that  the  premius  should  only  be 
open  for  the  sate  of  intoxicating  liquors 
between  the  hours  of  noon  and  ttoo  p.m. 

The  licensee  applied  for  an  occasioned 
licence,  under  s,  29  of  the  Licensing 
Act,  1872,  authorising  him  to  keep  the 
premises  open  from  seven  to  eleven  p.m. 
on  a  particular  day. 

Held,  that  tiie  justices  had  power  to  grant 
the  occasional  licence. 

Decision  of  tlie  Divisional  Court  (71  J.  P. 
339)  affii-med. 

Appeal  by  the  appellant  from  the  judg- 
ment of  the  High  Court  of  Justice,  Kin^s 
Bench  Division  (Alverstone,  L,C.J., 
Darling  and  Phillimore,  JJ.),  upofa  a 
case  stated  by  five  of  his  Majesty^s  justices 
of  the  peace  for  the  upper  division  of  the 
lathe  of  Sutton-at-Hone,  in  the  county  of 
Kent,  in  petty  sessions  assembled. 

The  special  case  is  set  out  in  the  report 
of  the  decision  in  the  court  below  (71  J.  P. 
339). 

The  Divisional  Court  held  that  the  fact 
that  the  justices  have  attached  to  the  grant 
of  a  licence  under  s.  4  (2)  of  the  Licensing 
Act.  1904,  the  condition  that  the  premises 
shall  only  be  open  between  noon  and 
two  p.m.,  does  not  prevent  the  licence- 
holder  being  granted  an  occasional  licence 
under  s.  29  of  the  Licensing  Act,  1872,  to 
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keep  the  premises  open  on  a  particular  day 
from  seven  to  eleven  p.m. 

By  the  Licensing  Act,  1872,  s.  29: 
"If  any  licensed  victualler  or  keeper  of  a 
refreshment  house  in  which  intoxicating 
liquors  are  sold  applies  to  the  local  autho- 
rity of  a  licensing  district  for  a  licence 
exempting  him  from  the  provisions  of  this 
Act  relating  to  the  closing  of  premises  on 
any  special  occasion  or  occasions,  it  shall 
be  lawful  for  such  local  authority,  if  in  his 
discretion  he  thinks  fit  so  to  do,  to  grant  to 
the  applicant  an  occasional  licence  exempt- 
ing him  from  the  provisions  of  this  Act 
relating  to  closing  of  premises  during  cer- 
tain hours,  and  on  the  special  occasion  or 
occasions  to  be  specified  in  the  licence :  and 
no  licensed  victualler  or  keeper  of  a  retresh- 
raent  house  to  whom  an  occasional  licence 
has  been  granted  under  this  section  shall 
be  sulyect  to  any  penalty  for  the  contraven- 
tion of  the  provisions  of  this  Act  relating  to 
the  closing  of  premises  during  the  time  to 
which  his  occasional  licence  extends,  but 
he  shall  not  be  exempted  by  such  occasional 
licence  from  any  penalty  to  which  he  may 
be  subject  by  any  other  provision  of  this  or 
any  other  Act  of  Parliament." 

By  the  Licensing  Act,  1904,  s.  4  (2): 
"  The  justices,  on  the  grant  of  a  new  on- 
licence,  may  attach  to  the  grant  of  the 
licence  such  conditions,  both  as  to  the  pay- 
ments to  be  made  and  the  tenure  of  the 
licence  and  as  to  any  other  matters,  as 
they  think  proper  in  the  interests  of  the 
public    ..." 

Danckwerts,  K.C.,  and  George  Elliott,  for 
the  appellant— The  just/ices  had  no  juris- 
diction to  grant  an  occasional  licence  under 
8.  29  of  the  Licensing  Act,  1872,  because 
the  closing  hours  of  this  house  were  not 

Erescribed  by  any  Act  of  Parliament,  but 
y  the  condition  attached  to  the  licence 
under  s.  4  (2)  of  the  Licensing  Act,  1904. 
The  justices  had  no  power  to  dispense  with 
the  condition.  By  s.  4  (5)  of  the  Act  of 
1904,  the  licence  may  be  forfeited  if  the 
condition  is  not  complied  with.  Section  29 
of  the  Act  of  1872  only  enables  the  justices 
to  grant  an  exemption  from  the  provisions 
as  to  closing  contained  in  that  Act.  The 
monopoly  value  was  fixed  with  reference  to 
the  condition  that  the  house  should  only  be 
open  two  hours  a  day. 

The  respondent  did  not  appear. 

Vaughan  Williams,  L.  J.— In  my  opinion 
the  justices  were  right  in  overruling  the 
contention  of  the  appellant  and  granting 
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the  occasional  licence.  I  entirely  agree 
with  the  judgment  which  was  delivered  by 
the  Lord  Chief  Justice. 

Farwell,  L.J.— I  agree. 

Kennedy,    L,J.  —  I   am   of   the   same 
opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant:  Maitlands, 
Peckham  &  Co. 
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KING'S  BENCH  DIVISION. 


February  10,  1908. 

(Before   Alverstone,   L.C.J.,  A.   T. 
Lawrence  and  Sutton,  JJ.) 

William  Whiteley,  Limited  v.  Burns. 

Revenue — Licence — Male  servants —Reve- 
nue Act,  1869  (32  &  33  Vict.  c.  14), 
s.  19(3)— Customs  and  Inland  Revenue 
Act,  1876  (39  &  40  Vict.  c.  16),  s.  6. 

T/ie  appellants,  who  carried  on  business  as 
universal  providers,  had  a  large  number 
of  assistants  who  did  not  reside  on  the 
premises  but  were  served  there  daily 
with  breakfast,  dinner^  tea  and  supper. 
For  this  purpose  the  ajypellants  also 
employed  thirty  five  men,  of  whom  one 
toas  a  superintendent,  four  were  cooks, 
and  the  rest  carried  the  joints  from  the 
kitchen  to  the  tahle,  carried  the  vege- 
tables and  tea-urns  and  plates,  waited 
on  the  assistants  at  table,  cleared  the 
table,  washed  up,  laid  the  table  for  the 
next  meal,  cleaned  knives  and  plates, 
peeled  the  potatoes,  and  carried  stock- 
pots  from  the  sto^)e  to  the  lift. 

Held,  that  these  thirty-five  men  did  not 
come  within  the  definition  of  male 
servants  in  s,  19  (3)  of  the  Revenue  Act, 
1869,  as  arnended  by  s,  &  of  the  Customs 
and  Inland  Revenue  Act,  1876,  and 
that,  therefore,  the  appellants  were  not 
required  to  take  out  licences  for  them  as 
male  servants. 

Case  stated  by  A.  Chichele  Plowden  Esq. 
one  of  the  magistrates  of  the  police  courts 
of  the  metropolis. 


H  4  87 

Digitized  by 


Google 


THE   JUSTICE   OP  THE   PEACE. 


William  Whiteley,  Limited  v.  Burns. 

1.  The  appellants  are  universal  providers 
carrying  on  business  at  Westbourne  Grove 
and  Queen's  Road  Bayswater  in  the  county 
of  London. 

2.  The  respondent  is  one  of  his  Majesty's 
officers  of  Inland  Revenue  prosecuting  on 
behalf  of  his  Majesty  by  order  of  the  Com- 
missioners of  Inland  Revenue. 

3.  This  was  an  information  exhibited  by 
the  above-named  respondent  against  the 
above-named  appellants  that  they  on  the 
17th  day  of  December  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  six  in 
the  parish  of  Paddington  in  the  county  of 
Lonaon  did  employ  divers  to  wit  thirty-five 
male  servants  lor  the  employment  of  each 
of  whom  a  licence  was  and  is  required  by 
the  statute  in  that  behalf  without  having  a 
proper  licence  or  licences  under  the  said 
statute  contrary  to  the  form  of  the  statute 
in  that  case  made  and  provided. 

4.  After  hearing  the  parties  and  the  evi- 
dence adduced  by  thein  I  the  undersigned 
being  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis  sitting  as  a  court 
of  summary  jurisdiction  at  the  Marylebone 
Police  Court  in  the  metropolitan  police 
district  on  the  27th  and  28th  days  of 
February  1907  did  thereupon  convict  the 
appellants. 

5.  And  the  appellants  alleging  that  they 
are  persons  aggrieved  at  the  said  conviction 
as  being  erroneous  in  point  of  law  have 
duly  applied  to  me  to  state  and  sign  a  case. 

6.  Wherefore  I  the  said  metropolitan 
police  magistrate  aforesaid  in  compliance 
with  such  said  request  and  in  pursuance  of 
the  statute  in  such  case  made  and  provided 
do  hereby  state  and  sign  the  following  case 
for  the  opinion  of  the  court  : 

At  the  hearing  of  the  said  information  it 
was  proved  before  me  sitting  as  a  court  of 
summary  jurisdiction  as  aforesaid  : 

(a)  That  Daniel  Kelly  Bums  an  officer  of 
the  Commissioners  of  Inland  Revenue 
visited  the  appellants'  premises  on  Decem- 
ber 1 7th  1906  and  saw  a  number  of  men 
emploved  in  various  ways  such  as  :  Remov- 
ing plates  knives   and   forks  and  tables, 

Sreparing  food  in  the  kitchen,  washing  up 
ishes,  forks  and  spoons  and  waiting  on 
assistants  employed  oy  the  appellants  when 
breakfasting  dining  etc. 

(b)  That  the  premises  in  question  (West- 
bourne  Grove  and  Queen  s  Road)  were 
used  hy  the  appellants  (who  are  a  company 
with  limited  liability,  registered  under  the 
Companies  Acts)  for  the  purposes  of  their 
business  as  universal  providers  etc.  None 
of  the  directors,  managers  or  shareholders 
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of  the  appellant  company  reside  on  the 
premises. 

(c)  That  a  large  number  of  assistants 
(1,600)  are  served  with  breakfast  dinner 
tea  and  supper  on  the  premises  daily.  To 
these  meals  they  come  in  batches.  It  is 
for  this  purpose  the  men  in  question  are 
employed.  They  come  on  duty  at  7  o'clock 
in  the  morning  and  leave  as  to  one- half  of 
them  at  5.30  in  the  evening  and  as  to  the 
other  half  at  7.30.  They  do  not  reside  on 
the  premises. 

(d)  It  was  not  contested  by  the  appellants 
that  they  had  in  their  employment  the 
thirty-five  men  in  question  and  there  was 
no  substantial  difference  between  the  appel- 
lants and  the  respondent  as  to  the  nature 
of  the  duties  of  such  men.  The  evidence 
which  was  called  before  me  showed  that 
the  duties  of  the  said  men  other  than  those 
specifically  referred  to  below  were  to  carry 
tne  joints  from  the  kitchen  to  the  table,  to 
carry  the  vegetables  and  the  tea  urns,  to 
carry  plates,  to  wait  on  the  assistants  at 
table,  to  clear  the  table  wash  up  and  lay 
the  table  for  the  next  meal,  to  clean  knives 
and  plates,  to  peel  the  potatoes,  to  carry 
stock  pots  from  the  stove  to  the  lift.  ^  It 
was  proved  that  some  of  this  work  owinff 
to  the  weight  of  the  articles  to  be  carried 
was  unsuitable  for  female  servants.  The 
duties  of  the  steward  were  to  superintend 
the  other  men  and  to  attend  to  the  buying 
of  the  necessary  provisions.  Four  men  were 
employed  as  cooks. 

(e)  That  there  were  no  licences  in  force 
for  these  men  or  any  or  either  of  them  at 
the  dates  in  question. 

7.  And  whereas  I  the  said  metropolitan 
police  magistrate  was  of  opinion  that  a 

E roper  inference  from  the  facts  so  proved 
efore  me  as  aforesaid  was  that  the  men 
in  question  came  within  the  definition  of 
"  male  servants  "  in  s.  19  (3)  of  the  Revenue 
Act  1869  and  as  the  appellants  had  not  taken 
out  licences  for  them  as  male  servants  as 
required  by  that  Act,  I  convicted  them. 

8.  The  question  upon  which  the  opinion 
of  the  court  is  desired  is : 

Whether  I  upon  the  facts  proved  as 
aforesaid  came  to  a  correct  decision  in  point 
of  law  in  deciding  that  the  men  in  question 
were  male  servants  within  the  meaning  of 
the  said  Act  and  if  not  what  should  be 
done  in  the  premises. 

Signed  the  4th  day  of  May  1907. 

A.  Chichele  Plowden. 

The  case  originally  came  before  the  court 
on  June  20th,  1907,  and  was  then  sent  back 
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for  a  further  statement  as  to  the  position 
of  the  appellants'  employees. 

As  a  result,  the  two  following  statements 
of  facta  were  added  to  the  case  : 

"The  men  in  question  are  engaged  and 
I^aid  by  the  week,  it  being  competent  to 
either  partv  to  terminate  the  engagement 
by  one  week's  notice.  There  is  no  written 
agreement 

"  Except  in  exceptional  and  urgent  cases 
(such  as  spring  cleaning^  the  men  are  never 
kept  at  work  beyond  the  hours  mentioned 
in  the  case. 

"  The  assistants  pay  for  the  food  supplied 
to  them,  i.e.,  it  is  taken  into  account  when 
fixing  their  wages.  That  is  so  far  as  ordi- 
nary rations  are  concerned.  They  do  at 
times  have  extra  or  other  food  for  which 
they  pay  in  cash. 

"  When  the  men  leave  at  night  they  are 
entirely  free  and  in  no  i^  ay  subject  to  the 
control  of  the  appellants,  and  may  and  fre- 
quently do  engage  in  other  employment, 
such  as  waiting  at  dances,  balls,  etc. 

"  About  eight;^  men  are  eraploved  by  the 
api>ellants  at  Hillingdon  as  gardeners,  and 
their  hours  are  from  6  a.m.  to  6  p.m.,  they 
being  free  to  do  as  they  please  after  that. 

"There are  also  about  fiftv men  employed 
as  gardeners  at  Hamworth,  whose  hours 
are  fixed  at  7  a.ni.  to  5  p.m.  in  the  winter 
months  and  6  a.m.  to  6  p.m.  in  the  summer 
months,  and  the  terms  of  the  employment 
are  in  effect  (having  regard  to  the  different 
kind  of  work  performed)  identical  with 
those  of  the  men  in  respect  of  whom  dutv 
has  been  claimed  that  is  to  say  the  appel- 
lants have  no  control  over  them  except 
between  the  hours  mentioned. 

"  No  claim  has  ever  been  put  forward  by 
the  Inland  Revenue  authorities  that  these 
ffardeners  are  liable  nor  has  any  tax  ever 
been  paid  in  respect  of  them. 

"  There  is  but  one  man  employed  by  the 
appellants  who  can  be  described  as  a  coach- 
man. His  duties  consist  in  driving  about 
the  manager  of  the  removals  department 
but  no  claim  has  been  made  by  the  Inland 
Revenue  authorities  in  respect  of  him. 

"  Posting  and  livery  staole  work  is  done 
by  sub-contractors  for  the  appellants  and 
over  the  men  employed  for  this  purpose  the 
latter  have  no  authority. 

"An  important  part  of  the  business  is 
the  delivery  of  parcels  department  and  for 
this  and  furniture  removals  the  appellants 
possess  about  300  horses. 

"The  men  employed  in  attending  to  these 
horses^  driving  the  delivery  carts  and  vans, 
grooming   the   horses    and    cleaning   the 
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stables,  number  in  all  321,  made  up   as 

follows : 

Drivers  -        -        -        -    157 

Van  porter??  delivering  goods  -    152 
Stablemen     -        -        -        -      12 

321 


"The  hours  of  the  drivers  and  porters  are 
from  7  a.m.  until  about  8  p.m.,  according 
to  the  time  when  their  last  delivery  is 
finished. 

"The  hours  of  the  stablemen  are  from 
6  a.m.  to  6.30  and  8  o'clock  on  alternate 
nights. 

"  In  each  case  a  man  is  entirely  his  own 
master  after  the  hours  mentioned  above. 

"These  men  are  engaged  upon  similar  con- 
ditions to  the  persons  mentioned  in  the 
case,  but  uo  claim  has  ever  been  made  nor 
has  any  tax  ever  been  paid  in  respect  of 
them." 

"  Memorandum  as  to  the  practice  of  the 
Board  of  Inland  Revenue  with  reference  to 
servants  emjiloyed  solely  in  the  trade  or 
business  or  livelihood  of  the  employer  : 

"Since  the  passing  of  the  Revenue  Act, 
18C9,  the  Board  of  Inland  Revenue  have 
always  redded  men  servants  employed  in 
any  capacity  mentioned  in  the  definition 
section  as  liable  to  duty,  and,  unless  specifi- 
cally exempted  by  statute,  have  never  re- 
garded a  servant  as  exempt  merely  on  the 
ground  that  he  was  employed  for  the  pur- 
pose of  some  trade  or  calling  by  which  the 
employer  earned  his  livelihood  or  profit. 
In  accordance  with  this  interpretation  of 
the  statute,  gardeners  employed  in  a  garden 
occupied  as  a  mere  adjunct  to  a  private 
house,  although  the  produce  may  be  sold  ; 
waiters  etc.  employea  at  proprietary  cjubs, 
by  the  carryin^j  on  of  which  the  proprietor 
earns  his  livelihood ;  porters  employed  by 
companies  or  private  employers  carrying  on 
the  sole  business  of  letting  flats ;  footmen 
and  pa^es  employed  by  doctors  and  dentists 
solely  m  connection  with  their  consulting 
rooms ;  coachmen  and  grooms  employed  by 
doctors  solely  for  professional  purposes ; 
and  trade  servants  employed  to  drive  a 
taxable  carriage  (as.  for  instance,  to  convey 
a  commercial  traveller  or  any  other  person 
in  the  course  of  trade),  have  all  been  held 
by  the  Board  as  liable  to  duty,  and  the  duty 
has  been  claimed  accordingly. 

"  The  Board  have,  however,  as  a  matter 
of  departmental  practice  and  as  a  concession 
abstained  from  enforcing  payment  of  licence 
duty  in  respect  of  a  few  classes  of  trade 
servants,  especially  where  it  was  open  to 
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argument  that  the  trade  servant  was  not 
employed  in  such  a  manner  as  to  come 
unacr  one  of  the  particular  classes  of  male 
servants  named  in  the  Revenue  Act,  1869. 
Thus  they  have  not  enforced  payment  of 
licence  duty  in  respect  of  wagoners,  van- 
men  and  carters  employed  to  drive  vehicles 
exempt  from  carriage  duty  (as  trade  or 
agricultural  vehicles^  and  the  stablemen 
employed  in  connection  with  such  vehicles 
and  with  the  horses  which  draw  them  ;  nor 
in  respect  of  men  employed  upon  a  fruit 
farm  or  a  flower  farm,  or  in  growing  vege- 
tables upon  an  ordinary  farm  or  working  in 
what  is  usually  called  a  nursery  or  market 
garden."  " 

The  Revenue  Act,  1869,  s.  19  (3),  pro- 
vides ; 

"The  term  *male  servant'  means  and 
includes  any  male  servant  employed  either 
wholly  or  partially  in  any  of  the  following 
capacities ;  that  is  to  say,  maitre  d'hotel, 
house  steward,  master  of  the  horse,  groom 
of  the  chambers,  valet  de  chambre,  butler, 
under  butler,  clerk  of  the  kitchen,  confec- 
tioner, cook,  house  porter,  footman,  page, 
waiter,  coachman,  groom,  postilion,  stable 
boy  or  helper  in  the  stables,  gardener,  under 
gardener,  park  keeper,  gamekeeper,  under 
^mekeeper,  huntsman,  and  whipper-in,  or 
m  any  capacity  involving  the  duties  of  any 
of  the  above  descriptions  of  servants,  by 
whatever  style  the  person  acting  in  such 
capacity  may  be  called." 

The  Customs  and  Inland  Revenue  Act, 
1876,  s.  5,  provides  : 

"  The  term  *  male  servant,'  as  used  in  the 
Revenue  Act,  1869,  shall  not  include  a 
servant  who,  being  bon&  fide  employed  in 
any  capacity  other  than  the  capacities  speci- 
fied or  referred  to  in  provision  numbered 
three  of  section  nineteen  of  the  said  Act,  is 
occasionally  or  partially  employed  in  any 
of  the  said  capacities  so  specified  or  referred 
to,  and  shall  not  include  a  person  who  has 
been  bon&  fide  engaged  to  serve  his  employer 
for  a  portion  onlv  of  each  day  and  docs  not 
reside  in  his  employer's  house." 

Shearman^  K.C.  {J,  Ritchie  Macoun  with 
him),  for  the  appellants.— The  Revenue  Act, 
1869,  imposea  a  sumptuary  tax.  It  was 
only  intended  to  tax  luxuries.  This  is  made 
clear  by  s.  16  of  the  Act  (now  repealed). 
The  legislature  intended  to  tax  the  employ- 
ment of  private  servants  and  not  of  servants 
enj^aged  for  purposes  of  business.  The 
thirty-five  men  in  question  are  assistants  in 
the  business.  ThU  is  part  of  a  system  for 
carrying  on  the  business.  It  was  never 
intended  to  tax  the  employment  of  waiters 
of  this  class.    Secondly  they  are  not  male 
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servants  within  the  Act,  because  there  is  no 
real  relation  of  master  and  servant.  The 
appjellants  are  their  employers  but  not 
their  masters,  and  in  the  evening  the  men 
are  free  to  go  away  and  do  as  they  please. 
A  male  servant  does  not  come  within  the 
Act  unless  the  master  has  a  perpetual 
control  over  him. 

The  Attorney- General  (Sir  W,  S,  Bobson, 
K.C.)  {FirUay  with  him),  for  the  respon- 
dent.—There  is  no  general  trade  exemp- 
tion in  the  Revenue  Act,  1869.  The  course 
of  legislation  shows  that  the  general  trade 
exemption  gradually  disappeared,  but  the 
Inland  Revenue  Department,  in  the  exer- 
cise of  their  discretion,  do  not  always  enforce 
the  tax.  The  first  statute  which  imposed  a 
tax  on  male  servants  was  17  Qeo.  3,  c.  39. 
Section  I  imposed  the  tax  and  s.  2  exempted 
servants  employed  for  the  purposes  of  trade. 
In  the  Act  43  Geo.  3,  c.  161,  Sched.  C,  the 
general  trade  exemption  was  omitted,  and 
the  tax  was  imposed  in  specific  cases,  but 
by  r.  2  waiters  were  excepted.  The  Act 
62  Geo.  3,  c.  93,  Sched.  C,  No.  1,  r.  2,  also 
excepted  waiters,  but  by  16  &  17  Vict.  c.  90, 
Sched.  C,  r.  3,  tney  were  brought  in  again. 
The  Revenue  Act,  1869,  s.  18,  included 
horse- dealers.  That  shows  that  the  Act 
was  not  meant  merely  to  tax  luxuries.  The 
word  "  waiter  "  was  deliberately  inserted  in 
s.  19  (3)  of  the  Revenue  Act,  1869.  As  to 
the  second  point,  that  these  men  are  not 
under  the  entire  control  of  the  appellants, 
and  arc,  therefore,  not  servants  at  all, 
s.  5  of  the  Customs  and  Inland  Revenue 
Act,  1876,  is  intended  to  exclude  partial 
servants,  but  where  a  man  is  employed  for 
the  whole  working  day  he  is  not  partially 
employed.  Lord  Adam's  judgment  in 
Schulze  V.  Steele  (1890)  54  J.  P.  232,  states 
my  argument  on  this  point,  and  is  an  autho- 
rity ill  support  of  it.  [He  was  stopped  on 
the  second  point.] 

Shearman,  K.C.,  in  reply.— It  is  not 
necessary  for  me  to  show  that  all  servants 
engaged  for  purposes  of  trade  are  exempt. 

Alverstone,  L.C.J.— This  case  raises  a 
very  interesting  and,  as  I  thought  origi- 
nally, a  very  important  point.  With  regard 
to  general  principles  this  is  a  taxing  Act, 
and  it  must  be  construed  strictly,  and  the 
onus  lies  on  the  Crown  to  show  that  the 
persons  sought  to  be  taxed  are  brought 
within  the  statute.  I  cannot  consider  any 
question  of  dispensing  powers  said  to  be 
possessed  by  the  department  of  Inland 
Revenue.  I  cannot  construe  this  Act  at  all 
differently,    because    it    is  suggested  that 
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there  is  in  the  department  some  discre- 
tionary power,  for  the  existence  of  which  I 
do  not  know  of  anv  authority.  The 
principal  argument  addressed  to  us  by  the 
Attorney-General  is  based  on  the  exclusion 
from  this  statute  of  any  express  trade 
exemption.  I  think  that  that  argument 
cannot  be  pressed  to  the  extent  contended 
for  by  the  Attorney- General,  The  exemp- 
tion of  trades  disappeared  in  1803,  when 
the  legislature  passed  the  statute  43  Geo.  3, 
c.  161.  The  Attomey-Generdl  has  cited 
to  us  the  statute  17  Geo.  3,  c.  39, 
as  being  the  last  statute  contaming  it 
I  cannot,  however,  think  that  we  ought  to 
construe  the  Revenue  Act,  1869,  as  delibe- 
rately including  all  trades  except  where 
there  is  an  express  exemption,  and  for  this 
simple  reason.  There  haa  been  a  long  series 
of  statutes  which  are  open  to  the  contrary 
observation^  e,g.^  the  statute  of  1777,  which 
contained,  m  s.  2,  words  which  excluded 
from  the  operation  of  the  statute  servants 
employed  for  the  purpose  of  any  trade  by 
which  the  master  earned  a  livelihood  or 
profit.  If  that  had  been  in  a  statute  passed 
within  a  reasonable  distance  of  time  oefore 
1869.  and  we  had  found  that  section  omitted 
in  the  Act  of  1869,  the  argument  of  the 
Attorney- General  would  have  been  a  strong 
one.  But  we  must  look  at  the  series  of 
statutes  commencing  with  that  of  1803.  It 
cannot  be  held  that  Sched.  C,  No.  1, 
r.  1,  in  that  statute  was  meant  to 
include  all  servants,  although  they  were 
merely  servants  employed  in  trade 
and  manufacture,  because  immediately 
after  those  general  words  comes  r.  2,  which 
provides  that  the  duties  shall  extend  to  all 
servants  of  the  capacities  before  mentioned 
emploj^ed  in  taverns  and  hotels,  with  certain 
exceptions.  That  shows  that  the  legislature 
thought  it  necessary  to  add  special  words 
to  bring  those  servants  within  the  taxing 
words,  but  with  a  certain  special  exemption. 
The  reason  why,  for  a  long  series  of  years, 
innkeepers  and  others  were  exempted  was 
because  the  legislature  recognised  that  in 
those  places  there  were  a  large  number  of 
people  who  were  employed  similarly  to  the 
servants  in  question  in  this  case.  The 
words  of  8. 19  (3)  of  the  Revenue  Act,  1869, 
are  not  the  words  which  would  have  been 
used  if  it  had  been  intended  to  include  all 
employees  who  did  the  same  sort  of  work 
when  they  were  engaged  in  trade  for  the 
pur^e  of  earning  profits  from  the  trade. 
I  thmk  we  cannot  construe  the  statute  in 
the  way  the  Attorney-General  asks  us  to  do, 
without  considering  some  of  the  obvious 
cases  that  would  come  under  the  statute  if 
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he  is  right.  Take  the  case  of  gardeners.  If 
we  were  to  hold  that  the  tax  was  payable 
in  respect  of  the  servants  in  question  in 
this  case  we  should  have  to  say  that  the 
gardeners  employed  by  market  gardeners 
ought  also  to  be  included.  In  Solomon  v. 
Cropper  (1898),  62  J.  P.  758,  Lord  Russell 
OF  KiLLOWEN,  C.  J.,  in  dealing  with  the  ques- 
tion of  servants  in  clubs  (the  proprietor  being 
an  innkeeper)  pointed  out  what  those  ser- 
vants were.  People  go  to  clii bs  and  enj oy  the 
same  luxuries  and  privileges  as  they  nave  in 
their  own  houses,  and  there  are  servants  for 
the  members  in  the  aggregate,  in  exactly 
the  same  way  as  in  private  houses.  So  in 
the  same  way  when  you  are  dealing  with 
the  case  of  a  carriage  hired  for  more  than 
twenty-eight  days.  That  is  the  sort  of 
instance  which  may  be  on  or  near  the 
border  line,  and  in  which,  when  one  is 
construing  the  taxing  Act,  you  see  that  the 
person  sought  to  be  taxed  does  or  does  not 
fall  within  the  fair  purview  and  description 
of  the  class  of  persons  intended  to  be  treated 
as  the  servants  who  are  to  be  the  subject  of 
the  tax.  In  the  case  of  inns  and  restaurants 
it  seems  to  me  that  when  one  goes  to  dine 
there  one  gets  the  benefit  of  the  servants  and 
waiters  there  just  in  the  same  way  as  one 
gets  the  benefit  of  the  servants  in  one's  own 
house.  Therefore  the  limited  exception 
contained  in  s.  19  (5)  of  the  Act  with  which 
we  are  dealing,  the  Revenue  Act,  1869,  was 
necessary,  because  it  was  intended  that  they 
should  be  taxed,  subject  to  the  exemption 

f'ven  in  the  case  of  one  servant.  Therefore 
come  to  the  conclusion  that  we  ought  not 
to  construe  these  words  in  s.  19  (3)  as 
intended  to  tax  all  trade  employees  who  do 
work  of  the  same  character  as  would  be 
done  in  a  private  establishment  by  the 
persons  enumerated  in  that  sub-section. 
That  brings  me  to  the  main  argument  with 
regard  to  thirty  of  these  servants,  that  they 
were  waiters  doing  the  work  of  waiting.  It 
is  not  sufficient  to  say  that  because  a  person 
does  waiting  to  a  greater  or  less  extent  that 
he  therefore  must  be  a  waiter.  What  are 
these  people?  The  appellants  feed  their 
employees,  and  for  that  purpase  they 
employ  cooks,  a  superintendent,  and  a 
number  of  men  who  carry  up  dishes  and 
wash  the  plates,  and  do  some  of  the  waiting 
and  assist  in  enabling  the  employees  to 
have  their  meals  expeditiously.  Those  men 
are  not  waiters  in  the  'technical  sense,  and 
I  think  they  ought  not  to  be  brought  within 
the  purview  of  the  Act.  If  this  class  of 
employee  is  to  be  brought  within  the  tax 
there  must  be  clear  legislation  for  that 
purpose.    It  is  not  correct  to  say  that  the 
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exemption  as  to  trade  has  wholly  dis- 
appeared, but  I  should  require  stronger 
arguments  than  have  been  brought  forward 
to  justify  me  in  coming  to  the  conclusion 
that  these  servants  of  the  appellants  were 
intended  to  be  taxed.  I  therefore  think 
that  in  respect  of  all  these  servants  the 
decision  of  the  magistrate  was  wrong  and 
ought  to  be  reversed. 

A.  T.  Lawrence,  J.— I  am  of  the  same 
opinion,  and  for  the  same  reasons. 

SuTTON,  J.— I  agree. 

Appeal    allowed    and     conviction 
quashed. 

Solicitors  for  the  appellants :  Lloyd- 
Georgej  Roberts  «k  Co. 

Solicitor  for  the  respondent :  Solicitor 
of  Inland  Revenue. 
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Feh^uary  11,  1908. 

(Before  Alverstone,  L.O.J.,  A.  T.  Law- 
rence, and  Sutton,  JJ.) 

Tyler  v.  Dairy  Supply  Company, 
Limited. 

Sale  of  food  and  drugs — Milk— Deficiency 
of  fat— Procurement  of  sample  by 
assistant  inspector  —  Proceedings  by 
inspector— Sale  of  Food  and  Drugs  Act 
Amendment  Act,  1879  (42  &  43  Vict, 
c.  30),  s.  3. 

An  oMUtant  inspector  of  weights  and 
meoiures  having  by  airection  of  the 
appellant  taken  a  sample  of  milk  in 
the  course  of  its  delivery  by  the  retpon- 
dents  to  the  purchasers^  the  sample  was 
submitted  to  the  public  analyst  by  the 
appellant^  who  vhis  an  inspector  under 
the  Sale  of  Food  and  Drugs  Acts,  and 
was  found  to  be  deficient  in  milk  fat  to 
the  extent  of  about  9  f)er  cent.  An 
information  was  then  laid  against  the 
respondents  for  selling  the  milk  without 
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disclosure  of  the  alteration,  the  proceed- 
ings being  instituted  and  carried  on  by 
and  in  the  name  of  the  appellant 

Held,  that  as  the  appellant  had  procured 
the  sample  through  the  agency  of  the 
assistant  inspector  the  proceedings  were 
rightly  instituted  and  carried  on  by 
and  in  the  name  of  the  appellant. 

Case  stated  by  the  undersigned  three 
justices  for  Middlesex  and  the  petty 
sessional  division  of  Brentford  sitting  at 
Brentford  in  the  said  division. 

1.  An  information  was  preferred  on  the 
6th  July  1907  by  Walter  Tyler  the  inspector 
of  weights  and  measures  for  the  western 
district  of  the  county  of  Middlesex  (herein- 
after called  the  appellant)  for  that  he  on 
the  22nd  June  1907  at  the  parish  of 
Isleworth  in  the  county  and  district  afore- 
said did  procure  at  the  place  of  delivery 
a  certain  sample  of  milk  in  course  of 
delivery  by  the  Dairy  Supply  Co.,  Limited, 
(hereinafter  called  the  respondents)  to  the 
guardiams  of  the  poor  of  the  Brentford 
Union,  the  purchasers  or  consignees  in 
pursuance  of  a  contract  for  the  sale  to  the 
said  guardians  of  the  Brentford  Union, 
such  purchasers  or  consignees  of  such  milk 
and  tnat  suspecting  the  same  to  have  been 
sold  by  the  respondents  contrary  to  the 
provisions  of  the  Sale  of  Food  and  Dru^s 
Acts  1875  to  1899  the  appellant  did  submit 
the  same  to  be  analysed  by  the  public 
analyst  when  the  same  was  found  to  have 
been  unlawfully  sold  by  the  respondents 
ccmtrary  to  the  provisions  of  the  said  Sale 
of  Food  and  Drugs  Acts  inasmuch  as  it 
had  been  deprived  of  fat  to  the  extent  of 
9  per  cent,  without  disclosure  having  been 
previously  made  of  such  alteration,  contrary 
to  the  statute  in  that  case  made  and 
provided,  which  information  was  heard  and 
determined  by  us  at  a  petty  sessions  on  the 
25th  July  1907  (the  said  parties  respectively 
bein^  then  present)  and  upon  such  hearing 
we  dismissed  the  said  information. 

2.  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  admitted  or 
proved  in  evidence  before  us : 

(a)  That  the  appellant  is  an  inspector 
under  the  Sale  of  Food  and  Drugs  Act& 
duly  appointed  by  the  county  council  of 
Middlesex  for  the  western  district  of  the 
county. 

(b)  That  Robert  Anderson  is  an  assistant 
inspector  of  weights  and  measures  acting  in 
ana  for  the  western  district  of  the  county, 
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appointed   by    resolution   of    the   county 
council  of  Middlesex. 

(c)  That  on  the  22nd  June  1907  the  said 
Robert  Anderson  (the  appellant  being  then 
engaged  elsewhere  on  other  duties)  took  a 
sample  at  the  place  of  delivery  of  milk  in 
course  of  delivery  by  the  respondents  to  the 
guardians  of  the  poor  of  Brentford  Union, 
the  purchasers  or  consignees  in  pursuance 
of  a  contract  for  the  sale  to  the  said 
guardians  of  such  milk. 

(d)  That  the  appellant  in  pursuance  of 
s.  3  of  the  Sale  of  Food  and  Dru^  Amend- 
ment Act  1879  submitted  the  said  saaiple 
to  be  analysed  by  the  public  analyst  for  the 
county  of  Middlesex.  On  analysis  the  said 
sample,  which  weighed  about  six  ounces, 
was  found  to  contain  only  2*71  per  cent,  of 
fat  instead  of  3  per  cent.,  equal  to  a 
deprivation  of  fat  to  the  extent  of  about 
9  per  cent. 

(e)  That  the  said  sample  taken  by  Robert 
Anderson  was  so  taken  under  the  instruc- 
tions and  direction  of  the  appellant  (who 
however  was  not  then  present)  and  that 
after  taking  the  sample  Robert  Anderson 
under  the  said  instructions  and  directions 
made  a  report  to  the  appellant. 

(f)  That  the  information  was  laid  and 
these  proceedings  instituted  and  carried  on 
by  and  in  the  name  of  the  appellant. 

3.  It  was  contended  on  behalf  of  the 
respondents  that  as  the  sample  was  actually 
taken  by  Robert  Anderson,  a  duly  qualified 
though  an  assistant  inspector,  the  informa- 
tion ouj^ht  to  have  been  laid  and  these 
proceedmgs  instituted  and  carried  on  by 
and  in  the  name  of  Robert  Anderson. 

4.  It  was  contended  on  behalf  of  the 
appellant : 

(a)  That  the  sample  in  question  had  been 
procured  by  the  appellant  and  that  Robert 
Anderson  m  taking  it  had  acted  under  the 
instructions  and  directions  of  the  appellant 
and  in  discharge  of  a  duty  required  of  him 
by  the  appellant. 

(b)  That  the  provisions  of  the  Sale  of 
Food  and  Drugs  Acts  and  particularly  of 
s.  3  of  the  Act  of  1879  had  been  in  law 
complied  with. 

5.  We  were  of  opinion  that  the  matter 
was  one  of  considerable  doubt  and  was  not 
covered  by  any  decision  of  the  High  Court. 
On  the  whole  we  came  to  the  conclusion 
that  as  the  sample  was  actually  taken  by 
Robert  Anderson  the  information  ought  to 
have  been  laid  and  the  proceedings  carried 
on  by  him  and  in  his  name,  and  that  as 
there  was   a   doubt   on   the   matter   the 
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responiients  ought  to  have  the  benefit  of  it, 
ana  we  therefore  dismissed  the  summons 
subject  to  the  statement  of  this  special  case. 

6.  The  question  for  the  opinion  of  the 
court  is  whether  upon  the  above  statement 
of  facts  we  came  to  a  correct  determination 
in  point  of  law  and  if  not  what  should  be 
done  in  the  premises. 

Given  under  our  hands  this  22nd  day  oi 
October  1907. 

(Signed)    Montagu  Shabpb. 

George  Bruce  McDonald. 
Galloway  Fraser. 

The  Sale  of  Food  and  Drugs  Act  Amend- 
ment Act,  1879,  s.  3,  provides:  "Any 
medical  officer  of  health,  inspector  of 
nuisances,  or  inspector  of  weights  and 
measures,  or  any  inspector  of  a  market,  or 
any  police  constable  under  the  direction 
and  at  the  cost  of  the  local  a-uthority 
appointing  such  officer,  inspector,  or 
constable,  or  charged  with  the  execution 
of  this  Act,  may  procure  at  the  place  of 
delivery  any  sample  of  any  milk  in  course 
of  delivery  to  the  purchaser  or  consignee  in 
pursuance  of  any  contract  for  the  sale  to 
such  purchaser  or  consignee  of  such  milk  ; 
and  such  officer,  inspector,  or  constable,  if 
he  suspect  the  same  to  have  been  sold 
contrary  to  any  of  the  provisions  of  the 
principal  Act.  shall  submit  the  same  to  be 
analysed,  and  the  same  shall  be  analysed, 
and  proceedings  shall  be  taken,  and  penal- 
ties on  conviction  be  enforced  in  like 
manner  in  all  respects  as  if  such  officer, 
inspector,  or  constable  had  purchased  the 
same  from  the  seller  or  consignor  under 
section  thirteen  of  the  principal  Act." 

Eustace  Hills,  for  the  appellant.— The 
person  who  really  procured  the  sample 
was  the  appellant  himself,  acting  through 
his  agent  Anderson.  Even,  however,  if 
Anderson  was  the  person  who  really  pro- 
cured the  sample,  the  proceedings  are  quite 
in  order,  for  s.  3  of  the  amending  Act  of 
1879  says  that  proceedings  shall  be  taken 
as  if  the  sample  had  been  taken  under  s.  13 
of  the  principal  Act,  i.e.,  the  Act  of  1875. 
and  unaer  the  latter  section  it  was  decided 
in  Harder  v.  Scott  {1880),  44  J.  P.  520; 
5  Q.  B.  D.  552,  that  the  person  takmff 
the  proceedings  need  not  have  purchased 
the  sample  with  his  own  hand.  Since  the 
amending  Act,  Fecitt  v.  Walsh  (1891\ 
55  J.  P.  726 ;  11891]  2  Q.  B.  304,  has  been 
decided,  and  there  the  sample  was  taken  by 
an  assistant.  In  Farley  v.  Higginbotham 
(1898),  42  SoL  J.  309,  it  was  held  that  under 
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s.  13  of  the  Act  of  1875  the  sample  could  be 
procured  by  an  agent  of  the  person  taking 
the  proceedings.  There  is  nothing  to  pre- 
vent the  inspector  from  taking  the  sample 
through  the  agency  of  another  ^rson, 
whether  that  other  person  is  or  is  not 
authorised  to  take  proceedings  under  the 
Acts.  The  inspector  is  entitled  to  procure 
a  sample  by  means  of  an  agent. 

Avory^  K.C.  {Clarke  Hall  with  him),  for 
the  respondents.— The  first  point  is  whether 
the  inspector  may  employ  an  agent,  and  if 
he  does  so,  whether  he  can  then  be  said  to 
procure  the  sample  within  the  meaning  of 
8.  3  of  the  amending  Act  of  1879.  The 
second  point  is  that  if  the  person  who 
in  fact  obtains  the  sample  is  himself  an 
inspector,  then  no  matter  whether  he  is  on 
that  occasion  acting  as  the  agent  of  another 
inspector,  he  is  the  person  who  must  submit 
the  sample  for  analysis  and  take  proceedings 
under  s.  20  of  the  Act  of  1876.  The  con- 
struction adopted  in  Holt  v.  Mo7'ri8  U.893\ 
57  J.  P.  441,  was  the  right  one.  If  the 
appellant  was  the  person  who  procured  the 
sample  through  the  hand  of  his  argent,  it 
might  be  said  that  he  was  entitled  to 
submit  it  to  analysis,  and  if  so  he  would 
be  entitled  to  take  proceedings.  But  the 
word  "procure"  in  s.  3  of  the  amending 
Act  only  means  **  obtain."  It  was  Anderson 
who  "obtained"  the  sample  in  this  case, 
and  he  being  himself  an  inspector  must  take 
the  proceedings.  [Alverstone,  L.C.J. : 
Why  has  not  the  appellant  procured  the 
sample  ?]  The  appellant  cannot  be  said  to 
have  procured  the  sample,  because  Anderson 
was  himself  a  principal  for  the  purposes  of 
the  Acts  and  therefore  was  not  an  agent. 
Harder  v.  Scott^  supra,  does  not  apply  to 
the  amending  Act.  The  judges  had  not 
there  in  their  minds  the  case  of  a  sample 
being  taken  behind  the  defendant's  back. 
That  case  applies  to  s.  13  of  the  Act  of 
1875.  Anderson  was  himseJf  a  person 
authorised  to  take  proceedings  under  the 
Acts.  If  he  procured  the  sample,  then  the 
proceedings  are  to  be  taken  as  if  he  had 
purchased  under  s.  13  of  the  Act  of  1875. 
Under  that  section  the  person  procuring 
the  sample  has  to  submit  the  sample  for 
analysis,  and  under  s.  20  of  the  same  Act 
the  proceedings  are  to  be  taken  by  the 
person  causing  the  analysis  to  be  made. 
Therefore  Anderson  ought  to  have  taken 
the  proceedings.  If  anybody  can  take  pro- 
ceedings, s.  20  was  unnecessary.  If  the 
inspector  is  bound  himself  to  take  the 
sample  under  s.  3  of  the  amending  Act, 
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the  tradesman  has  the  protection  of  the 
sample  being  taken  by  a  public  officer. 

Hills  was  not  called  on  to  reply. 

Alverstone,  L.C.  J.— After  the  extremely 
instructive  arguments  we  have  heard  on 
both  sides,  I  do  not,  myself,  feel  that  we 
have  any  doubt  that  we  ought  to  come  to 
the  conclusion  that  this  prosecution  was 
rightly  instituted  by  the  appellant.  The 
real  question  in  dispute  Is,  whether  or  not, 
under  s.  3  of  the  Act  of  1879,  the  inspector 
may  procure  the  sample  by  an  agent.  I 
agree  that  it  is  important  that  these  samples 
should  be  taken  by  competent  people,  and 
I  agree  that  it  is  very  desirable,  for  the 
reasons  pointed  out  in  the  very  well  reasoned 
.judgment  of  the  recorder  of  West  Bromwich 
in  llolt  V.  Morris,  supra,  that  the  persons 
who  take  the  samples  should  be  responsible 
in  every  sense  of  the  word  ;  but  we  should 
have  to  hold,  in  order  to  eive  effect  to  Mr. 
Avory^s  argument,  that  the  inspector  who 
subsequently  submits  the  sample  to  analysis, 
and  therefore  takes  proceedings,  must  be 
the  person  who  takes  the  sample.  In  other 
words,  we  should  have  to  construe  "may 
procure  at  the  place  of  delivery  any  sample" 
to  mean  only  "  may  take  himself."  I  am 
aware  that  in  the  conclusion  of  his  argu- 
ment, Mr.  Avory  rather  disclaimed,  and,  I 
think,  properly  disclaimed,  being  forced 
into  that  position,  and  preferred  to  argue 
this  case  upon  the  narrow  ground  that  the 
man  Anderson,  who  took  the  sample,  being 
himself  an  inspector  appointed  by  the 
county  council,  was  a  person  who  could 
have  taken  proceedings,  and  therefore  was 
a  person  bound  to  send  the  sample  for 
analysis  and  therefore  to  take  proceedings. 
I  do  not  think  that  we  can  decide  the  case 
on  that  ground.  I  think  we  should  be  then 
not  properly  construing  the  section,  and  we 
should  be  giving  the  go-by  to  the  real  point 
we  have  to  consider.  If  you  read  the 
language  of  s.  3  of  the  Act  of  1879, 1  think 
it  is  quite  impossible  to  say  that  the  words 
"  may  procure  at  the  place  of  delivery  "  are 
not  wiae  enough  to  include  procuring  by  a 
proper  agent.  Inasmuch  as  in  this  Act 
there  are  many  very  important  safeguards 
incorporated  in  various  provisions  in  order 
to  protect  the  vendor  and  in  order  to  see 
that  only  proper  samples  form  the  subject 
of  subsequent  proceedings,  I  think  we 
should  have  found  much  more  particular 
words  if  it  had  been  intended  to  limit  the 
operation  of  the  words  "may  procure  at 
the  place  of  delivery."  There  is  another 
argument  in  support  of  this  view  which  I 
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think  of  very  great  weight.  In  s.  13  of  the 
Act  of  1875  occur  the  words  "  may  procure 
any  sample  of  food  or  drugs."  It  is  per- 
fectly true  that  with  regard  to  sales  under 
that  section  (s.  13)  the  provisions  of  s.  14  of 
the  same  Act  apply.  That  has  been  held 
in  more  than  one  case,  so  that  it  might  be 
said  in  favour  of  Mr.  Avort/'s  arjB;ument 
that  there  was  not  the  same  objection  to  a 
wide  construction  of  the  words  in  s.  13  of 
the  Act  of  1875  as  he  suggests  may  be 
raised  against  that  wide  construction  of  the 
words  in  s.  3  of  the  Act  of  1879  ;  but,  look- 
ing at  it  as  a  question  of  authority  and  con- 
struction, I  think  that  the  argument  is  not 
of  sufficient  weight  for  us  to  give  effect  to 
it.  I  can  see  no  reason  why,  the  same 
people  being  named  in  both  sections,  we 
are  Dound  to  hold  that  the  sample  may  not 
be  procured  by  an  agent  under  s.  3  of  the 
Act  of  1879  as  well  as  under  s.  13  of  the  Act 
of  1875.  With  reference  to  the  judgment 
in  Holt  V.  Morris^  stijrra^  to  which  I  have 
already  referred,  and  which  is  the  judgment 
of  the  recorder  of  West  Bromwich,  the 
logical  effect  of  that  judgment,  to  my  mind, 
if  followed,  would  be  that  the  inspector 
must  be  there  himself.  There  is,  further, 
the  decision  in  which  it  was  held  that  under 
8.  13  of  the  Act  of  1875  the  officer  may  act 
by  deputy— I  mean  Harder  v.  Scott^  supra, 
I  entirely  agree  with  the  reasoning  of  that 
judgment,  and  I  think  the  judgnient  of 
Field,  J.,  gave  ^ood  reasons  why  it  would 
be  a  very  undesirable  thing  to  limit  the 
operation  of  this  Act  in  the  way  suggested, 
unless  it  was  clear  from  the  language  itself 
that  it  was  so  limited,  or  that  from  the 
object  and  scope  of  the  section  it  ought  to 
be  so.  I  therefore  think,  inasmuch  as  a 
competent  person  in  this  case  took  a  sample 
as  agent  for  the  appellant,  that,  to  go  back 
to  s.  20  of  the  Act  of  1875,  the  appellant  is 
the  person  who  did  cause  the  analysis  to  be 
made,  and  who  might,  therefore,  take  pro- 
ceedings for  the  recovery  of  the  penalty. 
Therefore,  I  think  the  magistrates  ought  to 
have  entertained  this  case  and  heard  it  on 
its  merits.  I  only  wish  to  say,  in  order  to 
protect  myself — I  am  not  sure  that  it  has 
not  been  decided,  therefore  I  do  not  wish 
to  express  an  opinion— I  am  not  at  present 
prepared  to  say  that  the  words  of  s.  20  of 
the  Act  of  1875,  "may  take  proceedings/' 
mean  that  the  person  causing  the  analysis 
to  be  made  is  the  only  person  who  can  take 
proceedings  under  that  section,  and  that  of 
necessity  no  other  person  can.  It  is  suffi- 
cient to  say,  on  the  particular  point  raised 
before  the  magistrates  in  this  case,  that  the 
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proceedings  were  taken  by  the  appellant 
and  not  by  Anderson.  I  think  the  objec- 
tion taken  ought  not  to  have  prevailed, 
and  this  case  must  go  back  to  oe  heard 
on  the  merits. 

A.  T.  Lawrence,  J.— I  am  of  the  same 
oi)inion  and  on  the  same  grounds.  I  only 
wish  to  throw  out  this  doubt,  namely,  that  I 
am  not  satisfied  that  the  provisions  of  s.  14  of 
the  Act  of  1875  do  not  apply  to  proceedings 
under  s.  3  of  the  Act  ot  1879.  The  latter 
section  concludes  with  these  words,  "  and 
proceeding's  shall  be  taken,  and  penalties 
on  conviction  be  enforced  in  like  manner  in 
all  respects  as  if  such  officer  .  .  .  had 
purchased  the  same  from  the  seller  or  con- 
signor under  s.  13  of  the  principal  Act." 
Now  s.  14  of  the  Act  of  1875  clearly  applies 
to  purchasing  under  s.  13  of  the  same  Act, 
and  I  think  it  is  quite  open  to  consideration 
whether  there  ought  not  to  be  the  same 
provision  for  giving  part  of  the  sample  to 
the  vendor  and  dving  him  notice  and  so  on. 
It  may  be  that  1  am  wrong,  but  I  think  it 
is  worthy  of  consideration. 

Sutton,  J.— I  agree. 

Appeal  allowed  and 
case  remitted. 

Solicitor  for  the  appellant :  Sir  Richard 
Nicholson. 

Solicitors  for  the  respondents  :  W.  T. 
liicketts  k  Son. 


Digitized  by 


Google 


THE   JUSTICE   OP  THE  PEACE. 


County  of  London  Electric  Supply 
Co.,  Limited  v.  Perkins. 

73  J.  p.  133. 

KING'S  BENCH  DIVISION. 


February  11,  12,  1908. 

(Before  Alvbrstone.  L.C.J.,  A.  T.  Law- 
rence and  Sutton,  JJ.) 

County  of  London  Electric  Supply 
Co.,  Limited  u.  Perkins. 

Metropolis— Building,  structure  or  work— 
Box  under  footway  for  repairing  electric 
cables  —  Building  notice  —  London 
Building  Act,  1894  (57  &  58  Vict, 
c.  ccxiiii),  s.  145  (a). 

27ie  appellants^  who  supplied  electric  light 
under  the  powers  granted  by  tfie  County 
of  London  {NorUiern  Extensions')  Elec- 
tee Lighting  Order ^  1897,  and  ttie  con- 
firtiiing  Act  (60  &  61  Vict,  c.  clxii,\ 
acting  under  t/iese  powers^  constructed 
beneath  the  footuHiy  in  Leather  Lane^ 
for  the  jmrpose  of  repairing  and  renew- 
ing their  electric  cables^  a  street  box^ 
27in.  X  21in.  x  30m.,  with  a  concrete 
JlooTy  brick  wails,  and  an  iron  and 
concrete  lid.  The  appellants^  before 
beginning  tlie  woj'k^  served  the  notices 
required  by  s,  13  of  the  above  Order  on 
the  Postmaster- General,  the  Holborn 
Borough  Council  ana  the  London 
County  Council^  but  Uiey  did  not  serve 
on  tJie  district  surveyor  the  building 
notice  required  by  s.  145  (a)  of  the 
London  Building  Act,  1894,  and  tJte 
magistrate  convicted  them  of  a  breach 
of  that  section. 

Held,  t/uit  tJie  conviction  must  be  affirmed^  as 
tJie  size  of  the  box  was  only  a  circumstance 
to  be  taken  into  consideration  by  the 
magistrate  in  deciding  whether  the  box 
was  a  structure,  and  as  the  service  of 
the  notices  required  by  s,  13  of  the 
Order  did  not  dispense  with  the  neces- 
sity of  serving  a  building  notice  as 
required  by  s,  145  (a)  of  the  London 
Building  Act,  1894. 

Case  stated  by  a  metropolitan  magistrate. 

1.  The  appellants  are  a  company  regis- 
tered under  the  Companies  Acts  with 
limited  liability  and  carry  on  the  business 
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of  supplying  electric  light  and  energy  under 
the  powers  granted  by  the  County  of 
London  (Northern  Extensions^  Electric 
Lighting  Order  1897  (hereinafter  called 
"  tne  Order  ")  and  the  Act  confirming  the 
same  (60  &  61  Vict.  c.  clxii.)  The  respon- 
dent was  at  all  material  times  the  interim 
district  surveyor  of  the  borough  of  Holborn 
under  the  London  Building  Act  1894. 

2.  The  appellants  were  summoned  to 
answer  an  information  laid  by  the  respon- 
dent for  that  on  or  before  the  1st  day  of 
July  1907  on  the  eastern  side  of  Leather 
Lane  opposite  number  32  I^eather  Lane  in 
the  metroiK)litan  borough  of  Holborn  within 
the  metropolitan  police  district  and  within 
a  district  of  the  respondent  they  being 
persons  who  ought  to  serve  a  building 
notice  did  fail  to  do  so  and  did  begin  to 
execute  a  work,  to  wit,  a  street  box  respect- 
ing which  they  ought  to  serve  a  building 
notice,  before  serving  such  notice,  contrary 
to  the  provisions  of  s.  145  of  the  London 
Building  Act  1894. 

3.  The  London  Building  Act  1894  s.  145, 
provides  : 

"  In  the  following  cases  and  at  the  follow- 
ing times  (that  is  to  say) : 

"(a)  Where  a  building  or  structure  or 
work  is  about  to  be  besun  ;  and 

"(b)  Where  a  building  or  structure  or 
work  is  after  the  commencement  thereof 
suspended  for  any  priod  exceeding  three 
months  then  two  clear  days  before  it  is 
resumed ;  and 

"(c)  Where  during  the  progress  of  a 
building  or  structure  or  worK  the  builder 
employed  thereon  is  changed  then  two  clear 
days  before  a  new  builder  enters  upon  the 
continuance  thereof; 

the  builder  or  other  person  causing  or 
directing  the  work  to  be  executed  shall 
serve  on  the  district  surveyor  a  building 
notice  respecting  the  building  or  structure 
or  work.  Every  building  notice  shall  state 
the  situation,  area,  height,  number  of  storeys, 
and  intended  use  of  the  building  or  struc- 
ture and  the  number  of  buildings  or  struc- 
tures if  more  than  one  and  the  particulars 
of  the  proposed  work  and  the  name  and 
address  of  the  person  giving  notice  and 
those  of  the  owner  then  in  possession  of 
and  the  occupier  of  the  building  or  structure 
or  of  its  site  or  intended  site.  All  works  in 
progress  at  the  same  time  to,  in,  or  on  the 
same  building  or  structure  may  be  included 
in  one  building  notice." 

4.  On  the  hearing  of  the  said  summons 
before  me  at  the  CTerkenwell  Police  Court 
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County  op  London  Electkic  Supply 
Co.,  LnciTSD  V.  Perkins. 

on  the  letli  July  1907  the  respondent 
api>eared  by  counsel  and  the  appellants  by 
their  solicitor  and  the  following  facts  were 
admitted  or  proved  in  evidence : 

(a)  That  on  or  about  the  Ist  July  1907 
the  appellants  acting  under  the  powers  of 
and  m  accordance  with  the  County  of 
London  (Northern  Extensions)  Electric 
Lighting  Order  1897  (hereinafter  referred  to 
as  the  Order)  constructed  beneath  the  foot- 
way of  Leather  Lane  aforesaid  the  thing 
hereinafter  more  particularly  described. 

(b)  It  is  used  for  the  purpose  of  repair- 
ing or  if  necessary  renewing  the  appellants' 
electric  cables,  is  square  in  shape,  is  con- 
structed below  the  footway,  and  has  a 
concrete  foundation  or  floor,  brick  walls, 
and  an  iron  and  concrete  lid.  The  thing 
measures  internally  27  inches  both  in 
length  and  width  and  30  inches  in  depth 
from  the  level  of  the  surface  of  the  foot- 
way. Three  of  the  brick  walls  are  9  inches 
in  thickness  whilst  the  fourth  is  partly 
9  inches  and  partly  4^  inches  in  thickness. 
The  outer  lid  or  cover  fits  in  an  iron  frame 
supported  on  these  walls  and  measures 
21  inches  by  24|  inches,  the  edge  of  the  lid 
is  9^  inches  from  the  edge  of  the  kerb. 
Into  this  cavity  run  the  conduitpipes  con- 
taining the  appellants'  cables.  The  regula- 
tions as  to  electric  street  boxes  made  and 
approved  by  the  Board  of  Trade  were 
produced  and  referred  to  and  are  to  be 
treated  as  part  of  this  case. 

j[c)  Previously  to  the  construction  of  the 
said  thing  the  appellants  in  pursuance  of 
a.  13  of  their  Oraer  duly  served  the  notices 
required  by  the  said  Order  upon  the  Post- 
master-Qeneral,  and  the  local  authority, 
viz. :  the  council  of  the  metropolitan 
borough  of  Holborn  and  the  London 
County  Council. 

(d)  No  notice  of  the  proposed  thing  was 
served  by  the  appellants  on  the  respondent 
bcHfore  it  was  begun. 

5.  It  was  contended  on  behalf  of  the 
respondent  that  the  said  thing  was  a  build- 
ing or  construction  or  work  within  the 
meaning  of  s.  145  of  the  London  Building 
Act  1894  and  that  a  building  notice  in 
respect  thereof  should  have  been  served  on 
him  by  the  appellants  under  s.  145  of  that 
Act  and  that  the  decision  of  Whitechapd 
Distriet  Board  of  Works  v.  Crow  (1901\ 
65  J.  P.  549,  and  Charing  Cross  and  Strand 
Electricity  Supply  Corporation  v.  Wood- 
ihorpe  {1903\  67  J.  P.  286,  were  conclusive 
on  the  point.     Alternatively  it  was  con- 
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tended  by  the  respondent  that  the  thinff 
was  a  construction  under  a  public  way  and 
that  s.  72  of  the  London  Building  Act  1894 
applied. 

6.  It  was  contended  on  behalf  of  the 
appellants : 

(a)  That  the  said  thing  was  not  neces- 
sarily a  "building,  structure  or  work" 
within  the  meaning  of  the  London  Building 
Act  1894  and  in  view  of  its  dimensions  and 
nature  was  not  sach  in  fact 

(b)  That  the  appellants  were  under  no 
obligation  to  serve  any  notice  in  respect  of 
such  thing  other  than  the  notices  prescribed 
in  the  Order. 

(c)  That  the  Order  is  inconsistent  with 
the  provisions  of  the  London  Building  Act, 
1894,  as  to  notices  and  to  that  extent  has 
repealed  the  same  so  far  as  relates  to  the 
construction  of  such  a  thing  as  this  is 
concerned. 

(d)  That  the  above  decisions  did  not 
necessarily  &pply  to  the  present  case  and 
that  in  spite  oi  such  decisions  I  was  entitled 
to  find  and  hold  that  the  said  thing  was  not 
within  the  said  provisions  of  the  London 
Building  Act  1894. 

(e)  That  in  effect  the  requirements  as  to 
notice  contained  in  the  London  Building 
Act  1894  were  already  fulfilled  by  giving 
the  notices  above  referred  to. 

7.  It  appeared  to  me  that  the  decision  of 
the  High  Court  in  Charing  Cross  and 
Strand  Electricity  Supplv  Corporation  v. 
Woodthorpe^  supra,  was  binding  upon  me 
and  conclusive  of  this  case,  and  that  I  was 
not  at  liberty  to  use  my  own  discretion  and 
judgment  either  upon  the  construction  or 
repeal  of  the  Acts  of  Parliament  involved 
or  even  upon  such  questions  of  fact  as 
arose.    I  therefore  held  and  determined : 

(a)  That  the  thing  in  question  was  a 
building  or  structure  or  work  within  the 
meaning  of  the  London  Building  Act,  1894, 
s.  145. 

(b)  That  a  notice  was  required  other  than 
those  already  given  by  the  appellants. 

8.  I  held  that  the  appellants  were  guilty 
of  an  offence  against  tne  said  Act  in  that 
they  did  not  serve  a  notice  upon  the  respon- 
dent before  beginning  to  execute  the  work. 
I  therefore  convicted  the  appellants  of  the 
said  offence,  under  s.  200  of  the  London 
Building  Act  1894,  and  fined  them  the  sum 
of  40s.  and  ordered  them  to  pay  the  sum  of 
three  guineas  for  costs. 
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0.  The  question  respectfully  submitted 
for  the  opinion  of  the  court  is  whether  mv 
said  determination  was  right  in  law.  if 
right,  the  conviction  is  to  stand ;  if  wrong, 
the  conviction  is  to  be  ouashed  or  the  court 
is  prayed  to  make  such  other  order  as  to 
the  court  may  seem  fit. 

Given  under  my  hand  this  16th  day  of 
October  1907. 

(Signed)       John  Rose. 

The  learned  magistrate  delivered  the 
following  judgment : 

"  Although  I  am  very  much  impressed  by 
what  has  been  so  well  said  on  tne  part  of 
the  defendants,  I  will  just  say  that  I  con- 
sider that  I  am  not  at  liberty  to  use  my 
own  discretion  as  to  the  construction  of 
the  Act  of  Parliament  or  even  my  own 
judgment  upon  a  question  of  fact.  I  con- 
sider that  I  am  bound  by  the  decision  in 
Charing  Cross  and  Strand  Electricity 
Supply  Corporation  v.  Woodthorj^,  supra. 
ana  the  reasons  given  for  the  decision,  ana 
therefore  must  decide  against  the  defen- 
dants and  impose  a  penalty  on  them." 

DanckwertSy  K.C.  («7.  A,  Simon  with  him), 
for  the  appellants. — ^This  case  differs  from 
every  other  decided  case.  The  thing  which 
is  in  question  here  is  the  product  of  the 
joint  wisdom  of  the  Postmaster-General, 
the  local  authority,  and  possibly  the  Board 
of  Trade.  In  this  case  the  appellants  had 
to  give  notice  to  the  London  County  Council 
under  s.  13  of   the    County   of   London 

8 Northern  Extensions)  Electric  Lighting 
rder,  1897.  The  interests  of  the  public 
are  amply  protected  by  the  supervision  of 
the  county  council,  and  notice  to  the  dis- 
trict surveyor  is  unnecessary  as  he  has 
nothing  to  do  with  this  thing  at  all.  If 
this  is  a  structure,  so  is  a  plug  put  in  by  a 
water  company.  A  building  has  to  comply 
with  provisions  which  obviously  could  have 
no  application  to  a  thing  like  this.  It 
would  oe  absurd  to  describe  this  box  as  a 
structure.  [He  cited  London  County 
Council  V.  Schewzik  {1905),  69  J.  P.  409.] 

Avory,  K.C.  {R.  0.  B.  Lane  with  him), 
for  the  respondent— This  case  is  governed 
by  Woodthorpe*8  Case,  supra.  In  that  case 
notice  had  to  be  given  to  the  county  council, 
and  there  is  no  difference  between  the  two 
cases  except  that  here  the  thing  is  smaller. 
[He  cited  Westminster  City  Council  v, 
IVatson,  [1902]  2  K.  B.  717.] 

DanckwertSy  KLC,  in  reply.— No  reason* 
able  being  can   suggest   any  purpose  for 
which  the  district  surveyor  can  possibly 
96 
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require  to  have  notice.  All  he  can  do  is  to 
put  his  nose  into  the  hole  and  take  it  out 
again. 

Alvebstone,  KC.J.— In  my  judgment  it 
is  not  possible  for  us  to  decide  this  case 
in  favour  of  the  view  presented  by  thd 
appellants.  Except  in  two  respects,  which, 
in  my  opinion,  after  consideration  cannot 
be  regarded  as  making  any  fundatiiental 
difference,  it  is  practically  an  appeal  against 
the  decision  in  Woodthorp^s  Case,  supra, 
which  followed  Crouds  Case,  supra.  It 
may  be  that  those  decisions  are  wrong; 
at  present  we  think  they  are  right; 
but  even  if  we  thought  they  were  wrongs 
still  unless  we  could  distinguish  them  we 
should  be  bound  to  follow  them.  There 
are  ready  means  by  which  if  it  is  thought 
necessary  this  question  can  be  raised  in 
such  a  way  that  it  can  be  taken  to  a  hi|i^ee 
court,  but  for  the  purposes  of  this  case  I 
repeat  what  I  said  in  Woodthorpe's  Ccue^ 
supra,  and  I  think  that  that  decision  was 
right.  The  two  points  in  respect  of  which 
it  is  suggested  tnat  this  case  differs  from 
the  two  cases  which  were  decided  before, 
and  particularly  from  Woodthorp^s  Case, 
supra,  is  that  the  structure  is  verjr  much 
smaller,  and  that  notice  has  been  given  to 
the  county  council  under  the  County  of 
London  (Northern  Extensions)  Electric 
Lighting  Order,  1897,  to  which  I  will  refer. 
Both  those  points  have  to  be  considered, 
and,  of  course,  if  they  make  a  substantial 
difference  we  should  give  effect  to  the 
argument  for  the  appellants  as  far  as  we 
thought  right  It  has  been  further  su^ested 
by  Mr.  Danckwerts.  particularly  in  his 
reply,  that  no  reasonable  being  could  suggest 
any  purpose  for  which  the  district  surveyor 
under  the  London  Building  Act,  1894,  could 
possibly  require  to  have  notice.  That 
argument  was  most  strenuously  pressed 
upon  us  in  Woodthorp^s  Case,  supra^  and  I 
dealt  with  it  in  a  way  whicn  snowed, 
whether  I  was  right  or  wrouR,  that  people 
with  a  moderate  amount  of  reason  can 
suggest  some  reason  why  these  notices 
should  be  given  to  the  surveyor.  I  refer 
to  this  only  because  we  have  been  so 
strenuously  pressed  upon  the  point,  just  as 
we  were  very  strenuously  pressed  by  Mr, 
Shiress  Will  in  the  other  case.  In  that  case 
I  said,  ^*  This  is  a  chamber  underneath  the 
street,  in  which  i)eople  can  stand ;  I  think 
it  is  some  seven  or  eight  feet  or  even  greatet 
depth  in  which  there  are  pipes  and  mains, 
so  that  there  is  a  sort  of  cellar  or  chamber 
in  which  this  work  is  carried  on,  so  I  have 
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tio  doubt  that  is  a  eonstniction  under  a 
public  way.*  I  pause  there  for  a  momeot 
to  say  that  I  will  not  deal  with  the  question 
of  size  now,  because  I  think  that  ought  to 
be  dealt  with  quite  separately.  I  then 
went  on  ,  to  say  :  '*  That  being  so,  why 
should  not  the  person  whase  duty  it  is,  viz., 
the  district  surveyor,  to  safeguard  those 
interests  be  protected  by  notice  being  given 
him  ?  As  was  pointed  out,  questions  of 
footing-way  at  a  considerable  depth,  and 
questions  of  weJls,  which  will  support  the 
earth  at  the  sides,  are  matters  wnich  the 
district  surveyor  would  have  special  know- 
ledge of,  and  which  he  would  have  to 
consider  in  connection  with  an  ordinary 
cellar  under  the  footway."  Except  from 
the  point  of  view  of  size,  the  same  observa- 
tion applies.  This  chamber,  be  it  small  or 
be  it  large,  has  to  support  the  earth  on 
either  side,  and  may  oe  put  in  a  place; 
which  may  have  some  relation  to  the  foot- 
ings of  buildings  by  the  side  of  which  it  is. 
All  I  sav  is  that  I  am  unable  to  see  that  a 
reasoqable  individual  might  not  think  that 
some  of  these  things  ought  in  the  interest 
of  the  public  to  be  considered  by  the 
district  surveyor.  Now  does  size  make  any 
difference?  I  agree  that  a  line  must  be 
drawn  somewhere,  and  if  I  thought  it  right 
to  take  the  view  (for  the  magistrate  has  not 
assisted  us)  that  this  could  not  possibly  be 
a  structure  or  construction  or  work  under 
the  footway,  or  one  of  the  things  contem- 

?lated  by  s.  72  of  the  London  Building  Act, 
894,  I  should  have  thought  there  was  a 
great  deal  in  Mr.  Danchoerts*  argument, 
but  it  seems  to  roe  that  it  is  quite 
impossible  to  deal  with  that  matter  merely 
upon  the  question  of  size.  I  do  not  express 
any  opinion  upon  the  point  Mr.  DanchuterU 
haa  suggested  about  certain  other  construc- 
tions, I  will  deal  with  them  when  the  case 
arises,  but  I  can  ima^ne  its  being  ridiculous 
to  suggest  that  if  pipes  are  put  down  and 
channels  put  into  tne  road  under  statutory 
powers,  tuey  are  of  necessity  buildings, 
structures  or  works,  or,  to  use  the  language 
of  8.  72  of  the  London  Building  Act,  1894, 
"every  arch  or  other  construction  under 
any  passaj^  ...  or  under  any  public  way.'' 
I  can  Quite  imagine  that  there  are  cases 
where  tne  magistrate  would  find  as  a  fact 
(and  we  should  consider  the  Question 
whether  there  was  evidencQ  on  wnich  he 
could  so  find  or  not)  that  they  were  not 
constructions,  but  it  seems  to  me  impossible 
to  sav  that  that  question  can  be  answered 
by  tne  mere  consideration  of  size.  Here 
you  have  a  similar  hole,  with  brick  wallb,  a 
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ooncrete  bottom,  and  ah  iron  cover,  and  it 
is  put  in  the  footway.  All  I  can  say  is  this, 
that  the  suggestion  that  it  is  absura.  to  say 
that  this  is  a  structure  does  not  appeal  to 
me.  I  am  not  able  to  draw  a  distinction 
between  the  two  things  simply  on  the 
ground  suggested,  namelv,  that  no  reason- 
able man  could  possibly  want,  as  Mr. 
Dancktoerts  very  sarcastically  put  it,  to  put 
his  nose  into  this  hole.  Now  the  other 
I>oint  is  one  which  does  require  considera- 
tion, namely,  the  provision  in  s.  13  of  the 
County  of  London  (Northern  Extensions) 
Electric  Lighting  Order,  1897,  that  notice 
should  be  served  upon  the  county  council 
describing  the  proponed  works,  and  there 
are  provisions  as  to  inspectors  and  other 
people  who  are  to  deal  with  the  matter 
from  that  ix)int  of  view.  That  raises  thei 
same  kind  of  question  actually  as  was  raised 
in  Woodthorp^s  Casey  supra.  It  was  there 
pointed  out  that'  notice  had  to  be  given  to 
the  Postmaster-Qeneral  and  the  highway 
authority,  and  in  Crouds  Case^  iupra^  also  to 
the  county  council,  though  in  what  capacity 
I  do  not  think  it  necessary  to  consider.  I 
may  assume  for  the  purpose  of  my  judgment, 
though  I  do  not  think  it  quite  right  to 
assume  it,  that  the  county  council  were  only 
brought  in  there  as  being  the  highway 
authority,  but  identicallv  tne  same  argu- 
ment was  most  strenuously  pressed  upon  us, 
namely,  that  the  person  causing  the  work 
to  be  executed  must  obey  the  Postmaster- 
Qeneral,  must  obey  the  county  council, 
must  obey  the  highway  authority,  and  must 
obey  the  Board  of  Trade,  and  that  therefore 
there  was  no  necessity  for  giving  notice  to 
the  surveyor.  [Mr.  Danckwerta :  Forgive 
me,  that  argument  could  not  possibly  have 
been  pressed,  because  the  county  council 
under  the  order  in  Crowds  Case^  supra^  had 
no  power  to  interfere  with  the  plans  of  the 
^ructure  unless  they  were  the  road  autho- 
rity.] I  am  referring  to  an  argument  pressed 
upon  us  by  Mr.  Shiress  Will  in  Wood- 
thorp^s  Casey  sujyroy  that  it  was  quite 
unnecessary  and  improper  to  give  notice 
to  the  surveyer  because  of  the  control  over 
the  works  which  was  given  to  other  people. 
I  only  refer  to  it  to  snow  that  I  am  right 
in  saying  that  it  was  pressed.  I  dealt 
with  it  in  this  way.  I  said :  ^*  The  broad 
argument  that  they  (that  is,  the  sections  of 
the  London  Building  Act,  1894)  must  be 
excluded  because  you  nave  to  obey  the  direc- 
tions of  those  two  authorities  "  (that  is,  the 
Postmaster-General  and  the  local  autho- 
rity),, "seems  to  me  to  be  an  argument 
which,  to  a  certain  extent,  defeats  itself, 
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because  it  mi^ht  be  said  that  if  the  two 
authorities  which  were  contemplated  dis- 
tinctly, namely,  the  local  authority  and  the 
Postmaster-Qeneral,  differed,  you  would  not 
be  bound  to  obey  either  of  them,  or,  if  you 
possibly  could,  to  obey  both  of  tnem,  but  it 
seems  to  me  that  kind  of  argument  loses 
sight  of  the  real  ground  for  the  insertion  of 
these  sections.  These  sections  are  not 
inserted  because  you  are  to  obey  one  or  obey 
the  other,  but  that  the  persons  who  have  to 
protect  the  public  interests  may  have  an 
opportunity  to  exercise  their  judgment  so 
far  as  their  interests  are  concerned,  or,  in 
other  words,  as  I  ventured  to  put  it  in  the 
course  of  the  case,  the  Postmaster-General 
was  to  have  notice  to  see  that  the  telegraph 
cable  and  other  post  office  rights  were  not 
interfered  with,  and  the  road  authority  was 
to  have  notice  in  order  that  it  might  see 
that  the  surface  of  the  road  was  not  inter- 
fered with,  and  not,  in  their  view,  rendered 
dangerous."  Now,  adding  this  clause  about 
the  county  council,  the  countv  council  are 
entitled  to  have  notice  in  order  that  they 
may  see  whether,  for  the  protection  of  the 
public  interest,  the  matter  recjuires  to  be 
considered,  and  I  am  fortified  in  that  view 
by  8.  148  of  the  London  Building  Act,  18d4, 
as  to  the  building  being  erected  under  the 
inspection  of  the  district  surveyor,  and  by 
s.  152  as  to  its  being  inspected  after  comple- 
tion as  well  as  in  the  course  of  construc- 
tion. It  is  clear  to  my  mind  that  there  are 
public  interests  to  be  protected  of  which  the 
county  council  are  to  be  the  guardians, 
quite  independently  of  the  question  whether 
or  not  the  district  survejror  is  also  to  be 
responsible  for  the  protection  of  the  public 
interests  which  are  entrusted  to  them. 
Therefore  I  come  back  to  this,  that  I  am 
unable  to  see  any  reason  which  justifies  me 
in  distinguishiug  this  case  from  Wood" 
thorp^s  Case,  supra.  After  the  argument  I 
have  heard  irom  Mr.  Danckweris^  I  think 
Woodihorp^s  Case^  '^P'y^  was  rightly 
decided,  but  whether  it  is  right  or  wrong  we 
ought  to  follow  it  in  this  court,  unless  we 
can  distinguish  it  on  the  two  grounds  which 
have  been  suf^gested,  namely,  the  require- 
ment of  notice  to  the  county  council 
and  the  question  of  size.  In  mj  opinion 
they  are  wholly  insufficient  to  distinguish 
it.  It  appears  to  me  that  notice  to  the 
county  council  is  a  different  thing,  and  may 
be  for  the  purpose  of  protecting  different 
interests  from  those  which  are  protected  by 
the  notice  to  the  district  surveyor  under  the 
London  Building  Act,  1894^  and  I  therefore 
think  this  appeal  must  be  dismissed. 
100 
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A.  T.  Lawrence,  J.— I  am  of  the  same 
opinion. 

Sutton,  J.— I  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellants:  Sydney 
Morse. 

Solicitors  for  the  respondent :  C.V.Young 
and  Cowper. 
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January  28,  30 ;  February  10,  1908. 

(Before  Vauohan  Williams,  Farwell  and 
Kennedy,  L.JJ.) 

Rex  v.  London  JJ.  ;  Bx  parte  South 
Metropolitan  Qas  Gompant. 

Justice  of  the  peace  —  Disqualification — 
Bias— (Quarter  sessions— rating  appeal 
—Justice  member  of  an  assessment 
committee. 

One  of  the  justices  who  sat  at  quarter  ses- 
sio7is  upon  the  hearing  of  appeals  by  a 
qas  company  against  assessments  made 
by  certain  assessment  committees  in  the 
county  of  London  was  chairman  of 
another  assessment  committee  in  the 
county  of  London,  in  whose  area  the 
gas  company  neither  owned  nor  occu' 
pied  property. 

Held,  that  the  justice  was  not  by  that  cir- 
cumstance disqualified  from  sitting. 

The  question  of  whether  a  justice  is  dis- 
qualified is  one  of  degree  which  must  be 
decided  separatdy  in  each  ease, 

Quiere,  whether  if  the  particular  experience 
of  the  justice  as  chairman  of  an  assess- 
ment committee  was  such  that  he  had 
dealt  with  and  expressed  an  opinion 
upon  the  identical  questions  which  arose 
upon  the  appeal^  there  might  not  be 
such  a  suspunon  of  bias  as  to  disqualify 
him  from  sitting. 

Decision  of  the  Divisional  Court  (1907)^ 
71  J.  P,  476,  afirmed. 

Appeal  by  the  South  Metropolitan  Qas 
Company  from  the  judgment  of  the  High 
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Court  of  Justice,  King's  Bench  Division 
(BsAT  and  A.  T.  Lawrence,  JJ.)  (reported 
71  J.  P.  476),  discharging  a  rule  nid  calling 
upon  the  justices  of  the  county  of  London 
to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  into  the  High 
Court  an  order  made  on  April  30th,  1907, 
by  the  court  of  quarter  sessions  for  the 
county  of  London,  dismissing  the  appeals 
of  the  gas  company  against  the  assessments 
and  valuation  lists  for  the  parishes  of 
Woolwich,  Plumstead,  Charlton  and  Kid- 
brooke,  St  Paul,  Deptford,  St.  Nicholas, 
Deptford,  Qreenwich,  Lewisham,  Eltham, 
Bermondsey,  St  Oiave  and  St  Thomas, 
and  St  John,  Horselydown,  in  respect  ot 
certain  hereditaments  occupied  by  the  said 
company  in  the  said  parishes. 

The  rule  nin  was  obtained  at  the  instance 
of  the  ^  company  on  the  ground  that  one 
of  the  justices  who  formed  the  court  was 
disqualified  by  interest  or  possibility  of 
bias.  The  rule  was  served  upon  the  justices 
and  also  upon  the  assessment  committees 
of  the  parishes. 

The  foUowing  facts  appeared  from  the 
affidavits : 

The  gas  company  were  among  the  largest 
ratepayera  in  the  south  of  London,  their 
undertaking  extending  over  twenty -two 
parishes  in  the  metropolis,  and  they  paid 
yearly  in  respect  of  rates  some  £88,000. 

In  the  valuation  lists  for  the  said  parishes 
the  ^!SA  comj^ny  were,  as  they  contended, 
unfairly  and  incorrectly  assessed  in  respect 
of  certain  hereditaments  occupied  bv  tnetn 
in  the  said  parishes,  and  they  duly  obiected 
to  such  assessments  and  appeared  before 
the  various  assessment  committees  in  sup- 
port of  their  objections. 

The  gas  company  were  aggrieved  by  the 
decisions  arrived  at  b^^  the  assessment  com- 
mittees of  certain  parishes,  and  on  January 
12th,  1906,  they  appealed  aj^ainst  the  said 
assessments  and  tne  valuation  lists  to  the 
court  of  quarter  sessions  for  the  county  of 
London. 

The  said  appeals  dulv  came  on  for  hear- 
ing on  February  28th,  March  Ist  and  2nd, 
and  April  15th,  16th,  29th  and  30th,  1907. 

On  April  15th.  1907,  an  arrangement  was 
come  to,  with  the  sanction  of  all  parties, 
that  if  any  of  the  justices  were  unable  to 
be  present  during  the  hearing  of  the  appeals, 
and  the  absence  of  such  justice  shouia  not, 
in  the  opinion  of  the  chairman,  be  a  material 
absence,  such  justice  should  read  the  short- 
hand notes  for  the  period  during  which  he 
was  absent,  and  should  take  part  in  the 
decision  of  the  appeals. 
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Mr.  G.  P.  Willoughby  was  not  present  on 
March  2nd  and  April  15th  and  16th,  and  in 
pursuance  of  the  arrangement  he  read  the 
shorthand  notes  of  the  proceedings  for  each 
of  those  days.  - 

On  April  30th,  1907,  a  unanimous  judg- 
ment was  delivered,  dismissing  the  appeals, 
the  court  consisting  of  the  chairman  ana 
two  other  justices,  one  of  whom  was 
Mr.  G.  P.  Willoughby,  and  neither  of  whom 
had  ^  attended  the  sittings  of  the  court 
continuously. 

On  March  2nd,  1907,  it  for  the  first  time 
came  to  the  knowledge  of  the  gas  company 
that  Mr.  G.  P.  Willoughby  was  the  chair- 
man of  a  London  assessment  committee, 
and  on  April  16th,  1907,  whilst  Mr.  G.  P. 
Willoughby  was  absent  from  the  bench,  the 
chairman,  m  answer  to  the  submission  on 
behalf  of  the  gas  company  that  no  justice 
who  had  not  attended  throughout  the  hear- 
ing of  the  appeals  should  deliver  judgment, 
stated  that  ne  was  unwilling  to  deprive 
himself  of  the  assistance  which  Mr.  G.  P. 
Willoughby  could  give  him,  and  that  he 
did  not  wish  him  to  be  excluded. 

During  the  period  covered  b^r  the  hearing 
of  the  appeals  and  by  the  making  of  objec- 
tions to  the  quinquennial  valuation  fists 
against  which  such  appeals  were  brought, 
Mr.  G.  P.  Willoughby  was  a  member  of  the 
Holborn  Borough  Council  and  chairman  of 
the  assessment  committee  of  the  borough 
of  Holborn,  and  as  such  chairman  took  part 
in  revising  the  valuation  lists  in  which  the 
Gas  Light  and  Coke  Company  were  assessed 
in  respect  of  their  mains  and  other  pro- 

Sirty  m  the  parishes  in  the  said  borough, 
e  was  also  a  ratepayer  in  the  borough  of 
Holborn. 

Under  these  circumstances,  it  was  sub- 
mitted oh  behalf  of  the  gas  company,  that 
Mr.  G.  P.  Willoughby  was  not  an  impartial 
member  of  the  court,  but  that  there  was  a 
likelihood  of  bias  on  his  part  in  favour  of 
the  respondent  assessment  committees,  and 
that  he  ought  not  to  have  abjudicated  upon 
the  appeals. 

The  Divisional  Court  discharged  the  rule 
nisi  upon  the  ground  that  the  facts  showed 
no  interest  nor  any  reasonable  suspicion  of 
bias  on  the  part  of  Mr.  G.  P.  Willoughby. 

Danckvoerts,  K.C.,  and  Walter  Ryde^  for 
the  gas  company.—It  is  not  necessary  to 
show,  and  tne  court  will  not  inquire, 
whetner  in  fact  bias  existed,  but  the  ques- 
tion is  whether  the  circumstances  are  such 
that  bias  may  be  reasonably  suspected.  It 
is  not  suggested  that  there  was  any  personal 
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or  conscious  bias  on  the  part  of  Mr.  G.  P» 
Willoughby,  but  he  was  a  member  of 
the  Holborn  Borough  Council  and  repre- 
sented constituents  in  Holborn,  and  it  is  to 
the  interest  of  the  ratepayers  in  one  part 
of  London  that  the  rates  in  other  parts  of 
London  should  be  kept  as  high  as  possible. 
The  higher  the  assessments  were  elsewhere, 
the  less  his  constituents  would  have  to  con- 
tribute to  the  common  rates  of  the  metro- 
polis^ which  amount  to  more  than  half  the 
total  rates  levied.  Public  companies  have 
no  votes  for  the  election  of  boards  of  guar- 
dians and  borough  councils,  and  every  con- 
tribution obtained  from  such  companies 
goes  to  reduce  the  burdens  of  the  class 
which  he  represented.  Under  those  cir- 
cumstances there  was  a  reasonable  suspicion 
of  unconscious  bias.  Further,  Mr.  Q.  P.r 
Willoughby  was  the  chairman  of  an  assess- 
ment committee,  and  as  such  would  uncon- 
sciously look  at  these  matters  from  one 
point  of  view.  The  decisions  upon  this 
subject  establish  the  proposition  that  the 
administration  of  justice  must  be  above  sus- 
picion, and  if  the  facts  are  such  as  give 
rise  to  reasonable  suspicion  in  the  minds  of 
the  public,  or  of  a  class  of  persons  of  whom 
the  litigant  is  one,  that  is  sufficient  to  dis- 
qualify. The  proposition  that  Mr.  G.  P. 
Willoughby  was  disqualified  from  sitting  to 
hear  these  appeals  is  illustrated  by  several 
statutory  provisions  passed  to  get  rid  of 
what  otherwise  would  have  been  a  disquali- 
fication (Justices  of  the  Peace  Act,  1867 
(30  &  31  Vict.  c.  115),  preamble  and  s.  2 ; 
Salmon  Fishery  Act,  1865  (28  &  29  Vict, 
c.  121),  8.  61  ;  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  56),  s.  268,  and  Jurisdiction 
in  Ratinff  Act,  1877  (40  &  41  Vict.  c.  11),  s.  1). 
[They  referred  to  the  following  cases  :  R,  v. 
Suffolk  J  J,  (not  reported)  ;  R.  v.  Iluggins 
{1895),  59  J.  P.  104  ;  [1895]  1  Q.  B.  563  : 
Allinson  v.  General  Council  of  Medical 
Education  (I8O4),  68  J.  P.  542;  [1894] 
1  Q.  B.  750 ;  R.  v.  Great  Yarmouth  J  J. 
(1882),  46  J.  P.  518  ;  8  Q.  B.  D.  525  ;  and 
Leeson  v.  General  Council  of  Medical  Edu- 
cation (1889),  43  Ch.  D.  366.] 

Avory,  K.C.,  and  Tyrrell  Paine,  for  the 
justices  ;  Sir  R.  Littler  and  Marshall,  K.C., 
for  the  Greenwich  Assessment  Committee  ; 
Avorv,  K.C.,  and  R.  W.  Harper,  for 
the  Bermondsey  Assessment  Committee  ; 
^w»y,  K.C.,  and  Cox -Sinclair,  for  the 
Woolwich  Assessment  (Committee:  and 
Tyrrell  Paine,  for  the  LewLsham  Assess- 
ment Committee,  were  not  called  upon  to 
argue. 
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Vauohan  Williams,  L.J,r- 1  think  that 
this  case  is  of  very  considprat>Ie  import- 
ance. As  to  the  main  principles  which 
should  govern  our  decision,  there  is  realty 
no  difference  between  the  principles  which' 
have  been  adopted  by  BEAYand  A.  T.  Law- 
rence, J  J.,  in  ffiving  their  judgments,  and* 
the  principles  wnich  have  been  urged  upoh  tis 
by  Mr.  Danckwerts  ?tnd  Mr.  Rpde.  N6"6he 
suggests  that  in  these  bias  cases  you  hav^ 
tq  proye  bias  in  fact.  No  one  sugfi[e^.  that 
the  finding  that,  there  was, a  sufficient ^biai, 
to  disqualify  inyolves  ^nv  consideration  of 
the  persQnal  qualities  or  the  nersonal  actioni^ 
of  tne  magii^trat^  paid  to  be  <jii^qualifi[ecl. 
Eyerybodjr  agr^s  that  the  whole  bae[is  of 
these  decisions,  with  reference .  alike  to 
pecuniary  interests,  and  to.  bias^  is  the 
question  as  to  the  effect  likely  to  be  prp- 
dnced  upon  the  minds  of  the  public  and 
upon  the  minds  of  a  class,  of  the  public  as 
to  the  fairn&ss  of  the  administration  of 
justice,  if  a  justice  under  the  circumstances 
proved  in  the  particular  case  is  allowed*  to 
sit  and  take  part  in  the  decision.  Th6se 
being  the  principles,  it  is  j^ain  tha^t  very 
often  there  will  arise  a  questioh  of  fa-ct 
which  is  difficult  to  decide,  because  that 
question  of  fact  is  really  a  question  of 
qegree.  which  has  to  be  decided  in  ^yery 
case.  We  cannot  take  other  cases,  and  isay 
on  the  facts  of  a  certain  case,  which  was' 
vpry  like  this,  it  was  held  that  there  was 
sufficient  likelihood  of  bias  to  disqualify 
the  justice  in  that  case,  or  that  in  another 
(iase  it  was  bield  that  in  the  circumstances 
of  that  other  case  there  v^&s  not  sufficient 
likelihood  of  the  justice  being  affected  ip 
hisjudgmentto  hold  him  disqualified.  One 
has  to  decide  this  question  o^  degree  ia' 
every  case.  Having  said  that,  I  am  going 
to  apply  m}r  mind  to  the  question  of  degree- 
in  tnis  particular  case,  and  I  will  just  ^alt 
to  memory  the  fact  that  it  was  upon  this  tery 
question  of  degree  that  in  Leeson  v.  General 
Council  of  Medical  Education,  sr^pra^ 
Cotton  and  Bowen,  L.JJ.,  differed. from  thd 
decision  of  Fey,  L.  J .  One  cannot  really  help, 
seeing  from  the  decided  cases,  if  one  takes 
them  chronologically,  that  a  different  spirit 
has.  prevailed  in  dealing  with  this  question 
of  degree  at  different  times  in  legal 
history.  Let  me  take  one  example.'  i 
cannot  help  thinking  that  Cockbitrn,  C,J., 
when  he  presided  in  the  Court  of  Queen's 
Bench,  would  have  found  that  there  was  a 
sufficiently  reasonable  suspicion  of  bias 
arising  upon  facts  which  in  all  probability 
the  iudges  of  a  later  period  in  legal  history 
would  have  thought  not  Bufficient  to  give 
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rise  to  a  suspicion  of  bias.  We  have  there- 
fore, as  I  say,  a  very  difficult  question  to 
decide,  and  a  question  as  to  which  autho- 
rity does  not  help  us  much,  because  all  that 
the  authorities  have  done  is  to  give  the 
sanction  of  the  reported  cases  that  have 
been  read  to  us  to  the  principles  which  are 
not  in  any  way  in  dispute.  I  will  take  first 
B&ay,J.'Rj  judgment  in  this  case.  He  takes 
the  objections  one  by  one,  and  I  agree  with 
the  way  in  which  he  deals  with  them  down 
to  a  point  which  I  ¥dU  mention  in  a  moment, 
lie  deals  first  with  the  ratepayers'  Question. 
The  question  of  bias  being  inferred  from  a 
man  being  a  ratepayer  was  given  up 
expressly  by  Mr.  DanekwerU  when  in  the 
King's  Bench  Division-  he  did  not  rely 
upon  it,  and  therefore  I  heed  not  trouble 
about  that.  Then  Bray.  J.,  says  :  "  There- 
fore it  must  be  some  other  interest  than  a 
raniary  interest  on  which  he  is  said  to 
disqualified  from  acting.  Now,  let  us 
see  Mr.  Willoughby's  position.  It  was 
this:  He  was  a  member  of  the  Hol- 
bom  Borough  Council,  and  was  de- 
puted or  chosen  by  the  borough  council 
as  a  member  of  the  assessment  com- 
mittee, and  became  chairman  of  that 
committee.  Now  I  will  take  the  test  which 
is  laid  down  in  Allitmon  v.  General  Council 
of  Medical  Edtication^  supra,  as  the  test 
that  we  ought  to  apply  to-day.  It  goes 
very  far,  very  far  indeed,  and  I  am  not  quite 
certain  I  would  co  the  whole  length,  but 
for  the  purpose  of  this  case  I  must  so  take 
it  What  Lord  Esher  says ''—and  then 
Bray,  J.,  Quotes  a  passage  from  Lord 
Esher'b  judgment,  and  then  continues : 
^^The  question  that  I  propose  to  consider 
now  is  whether  Mr.  Willoughby  could  be 
reasonably  suspected  of  being  biassed."  I 
do  pot  think  that  expresses  it  very  happily, 
because,  as  I  say,  it  is  not  a  personal  ques- 
tion as  regards  this  particular  person  at 
all,  but  t  dare  say  that  is  exactly  what 
Bray,  J.,  meant.  "  Now,  on  what  ground  1 
It  is  said  that  on  the  ground  that  he  was  a 
member  of  the  borough  council."  All  I  can 
say  is  that  in  my  opinion  that  is  a  wholly 
insufficient  ground.  *'Then  I  asked  the 
question  why  he  should  bo  suspected  of 
being  biassed  because  he  was  a  member  of 
the  borough  council,  and  the  answer  of  Mr. 
DanekwerU,  as  I  understand  him,  was 
this  :  Every  borough  council  has  an  interest 
in  the  rating  of  every  other  borough  being 
as  high  as  it  possibly  can  be,  because  their 
rates  will  be  to  a  certain  extent  diminished 
thereby.  Therefore  it  is  said  that  a  member 
of  the  council  must  be  suspected  of  being 
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biassed  because  it  is  his  duty  to  see  that 
his  borough  is  treated  perfectly  fairly* 
Now  it  seems  to  me  that  is  absolutely  too 
remote."  I  entirely  agree  with  every  word 
that  Bray,  J.,  states  there.  Then  he  deals 
with  the  answers  that  were  given  by  Mr. 
Ryde,  And  then  he  goes  on  in  the  only 
part  of  the  judgment  as  to  which  I  shall 
say  anything  criticising  it,  and  says : 
"There  was  undoubtedly  another  ground, 
and  a  different  ground,  as  it  seems  to  me, 
put  forward  in  tne  affidavits,  but  that  has 
not  been  pressed  by  Mr.  DanekwerU^  and 
very  properly  so.  That  was  this:  That 
because  it  would  be  his  duty  to  consider 
objections  by  another  gas  company  (the 
Gas  Light  and  Coke  Company)  he  would 
have  to  decide  questions  of  that  kind,  and 
therefore  might  not  be  lit  to  decide  such  a 
question  as  this.  Now  that  seems  to  me  to 
be  entirely  disposed  of  by  the  case  of 
jff.  V.  Suffolk  JJ.,  supra.  It  may  be  that 
that  case  does  not  entirely  cover  the  whole 
ground  here,  but  it  clearly  covew  that 
point,  and  it  seems  to  me  this  application 
fails,  and  the  rule  must  be  discnarged." 
Now,  I  have  every  respect  for  my  brother 
Bray,  and  have  always  had  for  every  word 
that  he  utters  as  a  judge,  but  I  am  not 

auite  satisfied  with  the  way  in  which  he  has 
isposed  of  the  last  point  As  I  understood 
Mr.  Eyde's  argument  to-day  his  whole 
argument  was  oased  on  this  last  point. 
Although  one  recognises  it  in  the  descrip- 
tion given  by  Bray,  J.,  I  do  not  think  it 
was  put  quite  as  Mr.  Eyde  has  put  it  before 
us  to-day.  His  suggestion  is  that  this 
gentleman,  as  chairman  of  the  assessment 
committee,  has  had  to  deal,  and  will  have  in 
future  to  deal,  with  points  very  like  the 
point  which  came  up  for  decision  before 
quarter  sessions  on  this  appeal.  He  says 
that  under  those  circumstances  thete  is 
reasonable  ground  for  suspicion  that  when 
such  questions  come  to  be  raised  before  him 
as  a  justice  sitting  at  quarter  sessions,  he 
will  be  likely  to  deal  with  them  from  the 
same  point  of  view  as  he  dealt  ^ith  similar 
questions  when  they  came  before  hini  as 
chairman  of  the  assessment  committee. 
But,  the  affidavits  that  have  come  before  us 
do  not  show  that  these  same  Questions  have 
ever  been  dealt  with  by  Mr.  Willoughby  as 
chairman  of  the  assessment  committee. 
They  do  not  even  show  that  the  same  ques- 
tions in  kind  as  those  raised  on  the  appeal 
at  the  quarter  sessions  have  been  dealt  with 
by  Mr.  Willoughby  at  any  time.  Really 
what  is  said  here  Is  that  Mr.  Willoughby,  in 
his  capacity  as  chairman  of  the  assessment 
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committee,  has  very  often  had  to  deal 
with  objections  to  valuations  made  on 
behalf  of  a  ^  company,  and  it  is  said  that 
in  the  opinion  of  Sir  George  Livesey  and 
others  connected  with  gas  companies,  those 
objections  have  been  very  harshly  and 
hardly  dealt  with  by  the  assessment  com- 
mittee over  which  Mr.  Willoughby  presided, 
and  therefore  it  is  not  unreasonable  to 
suppose  that  Mr.  Willoughby,  when  he  acts 
as  a  justice  at  quarter  sessions,  hearing  this 
appeal,  will  be  actuated  bv  tne  same  sort 
of  hard  feeling  against  the  company.  I 
think  that  is  too  remote ;  but  I  am  very 
anxious  to  make  it  clear  that  I  am  only 
deciding  that  in  this  case  the  degree  of 
suspicionis  not  sufficient  to  make  it  right  th«at 
the  court  should  hold  that  Mr.  Willoughby, 
as  chairman  of  the  assessment  committee, 
is  disqualified  from  being  on  the  bench 
during  the  hearing  of  an  appeal  of  this  sort 
I  am  very  far  from  paying  that  it  could  not 
be  that  in  some  other  case  affidavits  might 
show  that  the  chairman  of  the  assessment 
committee  had  dealt  possibly  with  questions 
identical  with  those  raised  on  the  appeal  to 
quarter  sessions,  and  had  expressed  strong 
opinions  as  to  how  those  questions  ought  to 
be  decided  by  an  assessment  committee.  I 
can  conceive  a  case  where  the  facts  might 
be  such  that  it  would  be  most  improper  for 
the  chairman  of  the  assessment  committee, 
having  regard  to  matters  which  had  come 
before  him,  and  the  decisions  he  had  arrived 
at  with  respect  to  them,  if  those  identical 
questions  were  raised  on  an  appeal  to 
quarter  sessions,  to  sit  as  a  member  of  that 
court  of  appeal.  Of  course  if  one  once 
arrives  at  the  conclusion  that  it  would  be 
right  to  exclude  such  a  person  if  the  ques- 
tions thus  dealt  with  were  absolutely 
identical,  it  is  a  mere  question  of  degree  if 
they  are  shown  by  the  affidavits  to  be  nearly 
identical.  I  am  (]uite  well  aware  of  the  pro- 
position which,  I  think,  A.  T.  Lawrence,  J., 
mentions,  that  a  chairman  of  quarter 
sessions  might  find  it  very  useful  to  have 
the  assistance,  as  a  brother  magistrate,  of 
a  chairman  of  an  assessment  committee, 
because  he  would  be  a  man  having  wide 
experience  in  the  valuation  of  the  property 
of  large  commercial  companies  like  a  gas 
company,  and  I  feel  that  he  might  find  it 
very  useful  to  have  that  experience.  There 
is  no  objection  to  a  magistrate  simply 
because  he  has  had  large  experience  in  rating 
cases  of  the  very  type  that  are  coming 
before  the  quarter  sessions.  But,  although 
that  is  so,  ii  the  particular  experience  of  the 
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chairman  of  the  assessment  committee  has 
caused  him  to  deal  with  and  express  an 
opinion  upon  the  identical  question  raised 
on  the  appeal  to  quarter  sessions,  I  can 
quite  conceive  a  case  in  which  the  degree 
of  suspicion  might  be  so  large  that  vou 
would  no  longer  say  it  was  too  reiiK>te,  out 
you  would  say  it  was  sufficient  to  justify  a 
finding  of  such  a  suspicion  of  bias  that  it 
would  not  be  desirable  in  the  administra- 
tion of  justice  that  thatparticular  magistrate 
should  sit.  But,  of  course,  as  I  have  already 
said,  it  involves  no  personal  assumption 
that  the  particular  magistrate  would  in 
those  circumstances  give  any  effect  to  the 
bias.  It  is  only  that  the  magistrate  must 
not  sit  under  circumstances  which  would 
raise  a  reasonable  suspicion  in  the  minds  of 
the  public,  or  a  class  of  the  public.  Then, 
of  course,  that  beings  so,  and  it  being  a 
question  of  degree,  when  one  finds  a  ques- 
tion on  appeal  raised  in  different  parts  of 
the  country  where  the  circumstances  are  all 
different,  in  such  a  case  probably  the  court 
would  not  find  it  easy  to  come  to  the  con- 
clusion that  there  was  any  such  bias  as 
ought  to  exclude  the  particular  magistrate. 
But,  as  I  have  said^  although  I  come  to  the 
conclusion  that  this  appeal  ought  to  be 
dismissed,  and  although  I  agree  in  the  main 
with  every  word  that  has  been  expressed 
by  Bray  and  A.  T.  Lawrbnoe,  JJ.,  I  am 
anxious  that  it  should  not  be  supposed  that 
the  dealings  of  the  chairman  of  an  assess- 
ment committee  with  particular  questions 
as  such  chairman  might  not  raise  a  sus- 
picion, and  accordingly  disqualifv  him  when 
the  assessment  committee,  of  which  he  was 
chairman,  had  had  to  deal  with  the  identical 
question  raised  in  the  appeal,  and  mii^ht 
very  often  or  might  always  have  deciaed 
in  the  same  way.  in  my  opinion  this  appeal 
should  be  dismissed. 

Farwell,  L.J.— I  SLgree  that  this  appeal 
must  be  dismissed.  It  is  a  question  of  fact 
in  each  case— not  whether  there  was  or  was 
not  in  fact  bias,  but  whether  the  position 
of  the  person  attacked  is  such  as  to  give 
rise  to  a  reasonable .  suspicion  of  bias  in 
reasonable  minds.  Now,  m  the  case  before 
us  no  specific  facts  are  stated,  no  suspicion 
of  bias  is  founded ;  but  we  are  asked  really 
to  enunciate  a  general  proposition  that  no 
one  who  is  a  member  of  an  assessment 
committee  in  any  parish  ought  to  sit  on  an 
appeal  bv  a  company  from  an  assessment 
in  any  other  parish,  and,  as  I  followed  the 
argument  for  the  appellants,  it  is  put  on 
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two  grounds,  and  really  the  chief  ground 
that  underlies  the  whole  is,  that  companies 
have  no  vote,  a  thing  which  is,  to  my  mind, 
no  doubt  a  great  hardshi{)  and  injustice  to 
companies,  but  one  which  it  is  for  the  legis- 
lature to  remedy,  and  not  this  court  by 
straining  the  rule  with  regard  to  suspicion 
of  bias.  The  argument  is  put,  as  I  follow 
it,  in  this  wa:^:  It  is  said  that  Mr. 
Willoughby,  sitting  on  the  assessment  com- 
mittee, has  been  engaged  in  putting  up  the 
rating  valuations  on  the  side  of  the  parish 
against  the  ratepayers  who  have  to  be 
assessed,  and  his  bias,  therefore— his  natural 
mental  bias — is  all  against  the  ratepayers. 
That  that  will  not  do  by  itself  is  patently 
obvions  ;  but  that  is  qualified  by  saying, 
not  that  Mr.  Willoughby  has  in  fact  adjudi- 
cated on  any  specific  case  which  would 
render  hini  open  to  suspicion  of  bias  in 
abjudicating  upon  a  similar  case  now,  but 
that  he,  as  chairman  of  the  assessment 
committee  of  Holbom,  must  have  had  to 
adjudicate  upon  questions  connected  with 
the  Gas  Li£[ht  and  Coke  Company,  and  that 
such  questions  must,  in  all  probability, 
have  been  similar  to  those  which  may  arise 
in  this  case.  In  my  opinion  that  is  not  sufi^- 
cient.  I  cannot  see  that  the  experience  which 
Mr.  Willoughby  has  gained  as  the  chair- 
man of  the  Holborn  Assessment  Committee 
can  in  any  way  disqualify  him  from  acting 
impartially,  or  that  he  ought  to  be  suspected 
of  oias  when  he  brin^  his  experience  to 
bear  on  the  cases  which  arise  at  quarter 
seasions.  The  company  which  he  is  now 
abjudicating  upon  is  an  entirely  different 
company  from  the  Gas  Light  and  Coke 
Comnany,  and  there  is  no  reason  to  suggest 
that  he  has  alreadv  prejudged  any  case  that 
has  come  before  him.  Moreover,  speaking 
for  myself,  I  think  if  a  litigant  asks  this  court 
to  come  to  the  conclusion  that  a  reasonable 
man  would  have  a  reasonable  suspicion  of 
bias,  he  ought,  at  any  rate,  to  swear  to 
himself  as  being  one  of  a  class  of  reasonable 
men  having  that  sus{)icion  of  bias,  and 
ought  not  to  put  it  in  the  form  of  an 
admission.  I  tnink  it  is  not  material  on 
the  question  of  reasonableness  to  say  also 
that  no  judges  have  thought  it  was  not 
reasonable. 

Kennedy,  L.J.— I  am  entirely  of  the 
same  opinion.  In  spite  of  the  able  argu- 
ments which  we  have  heard,  it  seems  to  me 
a  reasonably  clear  case.  It  comes  to  this, 
that  a  person  who  has  to  discharge  public 
duties  m  a  different  district,  and  has  to 


72  J.  P.  137. 

deal  with  a  different  company,  not  a  com- 
pany carrying  on  the  same  business  as 
those  who  promote  the  application  here,  is 
not  able  to  come  to  a  decision  upon  an 
appeal  affecting  this  company ;  that  if  there 
is  a  question  of  principle  or  special  facts 
common  to  both  companies,  he  ought  to  be 
treated  as  being  disqualified  from  sitting  to 
hear  the  appeal.  It  seems  to  me  that  is 
really  to  argue  that  the  man  cannot  be 
call^  on  to  discharge  public  duties  or  be 
treated  as  a  person  who  might  be  other 
than  one  who  is  reasonably  suspected, 
because  he  brings  to  bear  what  I  may  call 
the  judicial  experience  of  another  district 
in  a  case  which  might,  no  doubt,  be  of 
a  similar  character,  out  in  which  it  is 
admitted  he  had  no  pecuniary  interest. 
Except  upon  some  strong  ground,  such  as 
Vauohan  Williams,  L. J.,  sug^sted,  show- 
ing that  he  would  shut  up  his  mind  from  any 
except  one  conclusion,  it  seems  to  me  most 
unreasonable  to  su^^gest  that  he  is  not  fit 
to  come  and  sit  in  judgment  in  other  cases. 
Each  case  depends  on  itself.  It  is,  as 
Vaughan  Williams,  LJ.,  has  already  said, 
a  question  of  degree ;  but  it  seems  to  me  that 
the  circumstances  in  this  particular  case  do 
not  support  even  the  plausible  argument  for 
the  appellants.  Vaughan  Williams,  L.J.. 
reminds  me  that  when  I  used  the  word 
"judicial "  I  was  using  a  term  which  might 
be  misunderstood.  It  is  experience  which 
he  has  gained  as  a  member  of  the  assessment 
committee  in  another  district 

Appeal  dismissed. 

February  10. 

The  court  made  the  following  order  as  to 
the  costs  of  the  appeal :  Dismiss  appeal 
with  costs  to  be  paid  by  the  appellants 
to  the  justices,  and  also  costs  to  be 
paid  to  the  several  assessment  com- 
mittees served  with  notice  of  appeal 
against  whom  costs  were  asked.  But 
in  taxing  the  costs  of  such  different 
assessment  committees,  the  taxing 
master  is  to  have  regard  to  the  fact 
that  the  Court  of  Appeal  does  not  hear 
more  than  two  counsel  on  the  same 
side,  and  this  fact  must  be  borne  in 
mind  by  the  taxing  master  in  consider- 
ing the  necessity  for  work  done,  if  any, 
before  the  delivery  of  the  briefs.  When 
the  taxing  master  has  regard  to  the 
fact  that  the  Court  of  Appeal  does  not 
hear  more  than  two  counsel  on  the 
same  side,  he  must  consider  whether 
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the  case  is  such  as  to  justify  the  em- 
ployment of  any  counsel  at  all  or  to 
justify  the  employment  of  two  counsel. 

Solicitors  for  the  Gas  Company :  Budd, 
Johnson  and  Jecks. 

Solicitors  for  the  justices:  E.  W.  and 
Bruce  Beal. 

Solicitors  for  the  Greenwich  Assessment 
Committee  :  Saw  &  Sons. 

Solicitor  for  the  Bermondsey  Assessment 
Committee :  Frederick  Ryall. 

Solicitor  for  the  Woolwich  Assessment 
Committee  :  E.  W.  Sampson. 

Solicitors  for  the  Lewisham  Assessment 
Committee :  Newton,  Lewin  and  Levett. 
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COURT   OF   APPEAL. 


February  17,  20, 1908. 

(Before  Cozens-Hardy,  M.R.,  Fletcher 
Moulton  and  Buckley,  L.JJ.) 

Great  Central  Railway  Company  v, 
Sheffield  Union  Assessment  Com- 
mittee. 

Poor  rate— Assessment— Railway— Profits 
attributable  to  the  occupation  of  por- 
tions of  the  railway  outside  the  parish 
—Evidence— Admissibility. 

In  the  wiS€9S9neni  for  rating  purposes  of  a 
section  of  railtoay  situate  in  parisn  A, 
the  railway  company  offered  to  prove 
that  part  of  the  profits  of  the  line  in 
that  parish  was  attributable,  not  to 
their  occupation  of  the  line  in  that 
parish,  but  to  their  occupation  of  the 
line  in  parish  B.,  and  that  in  the 
assessment  of  their  line  in  parish  B,  it 
had  been  ?ield  that  pro/its  made  out- 
side the  parish,  including  profits  in 
parish  A,,  were  attributable  to  their 
occupation  of  the  line  in  parish  B,,  and 
that  the  rateable  value  of  the  line  in 
the  latter  parish  had  been  increased 
accordingly. 

Held,  that  the  overseers  were  bound  to  admit 
this  evidence,  and  that  in  assessing  the 
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rateable  value  of  the  line  in  parish  A. 
some  deduction  ought  to  be  made  in 
respect  of  any  excess  sum  which  the 
ratltvay  company  had  been  held  liable 
to  pay  for  the  occupation  of  their  line 
in  parish  B,  by  reason  of  its  earning 
profits  in  parish  A, 

This  was  an  appeal  from  a  decision  of  the 
Divisional  Court  (Alverstone,  L.C.J.,  and 
A.  T.  Lawrence  and  Sutton,  J  J.)  upon  a 
case  stated  by  agreement  between  the 
parties  for  the  opinion  of  the  court  under 
s.  11  of  the  Quarter  Sessions  Act,  1849,  in 
an  appeal  to  the  Quarter  sessions  for  the 
borough  of  Sheffield  against  a  rate  made  on 
the  appellants  by  the  overseers  of  the  poor 
of  the  parish  of  Sheffield  in  the  Sheffield 
Union. 

The  case  as  amended  by  agreement  on  the 
suffgestion  of  the  Court  of  Appeal  stated  as 
follows : 

1.  The  appellants  are  charged  with  a  poor 
rate  made  on  October  9th,  1907,  for  the 
parish  of  Sheffield  in  the  Sheffield  Union 
m  the  West  Riding  of  the  county  of  York 
in  respect  of  certain  lines  of  railway, 
stations  and  other  hereditaments  belonging 
to  and  occupied  by  them  within  the  said 

Earish,  and  are  assessed  in  respect  of  such 
ereditaments  at  £33,105  gross  estimated 
rental  and  £20,159  rateable  value.  The 
portion  of  the  said  assessment  attributable 
to  the  said  lines  of  railway  is  £17,877  gross 
estimated  rental  and  £8,740  rateable  value. 

2.  The  said  figures  of  £17,877  gross 
estimated  rental  and  £8,740  rateable  value 
were  arrived  at  in  the  following  manner, 
viz.,  the  gross  earnings  in  the  parish  were 
first  ascertained,  and  from  such  gross 
earnings  the  working  expenses  in  the  parish, 
together  with  the  proportion  of  the  mis- 
cellaneous expenses  attributable  to  the 
parish  were  deducted.  In  this  way  the 
net  receipts  earned  in  the  parish  were 
ascertained.  From  the  net  receipts  a  sum 
was  deducted  in  respect  of  stations  and 
other  portions  of  the  undertaking  assessed 
separately  from  running;  lines,  and  in  that 
way  the  sum  to  be  divided  between  the 
landlord  and  tenant  in  respect  of  the  said 
lines  of  railway  was  ascertained.  From 
such  last-mentioned  sum  the  occupier's 
share  in  respect  of  interest  on  his  capital, 
his  trade  profits,  and  his  risks  and  casualties 
was  deducted,  and  the  rent  which  might 
reasonably  be  expected  from  year  to  yei^r 
in  respect  of  the  said  lines  of  railway  was 
thus  ascertained,  from  which  in  accordance 
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with  the  Parochial  Assessments  Act,  1836, 
the  cost  of  maintenance  and  renewals 
necessary  to  keep  the  said  lines  of  railway 
in  a  condition  to  command  the  rent  was 
deducted  in  order  to  arrive  at  the  rateable 
value  of  the  said  line.*!  of  railway.  The 
deduction  in  respect  of  stations  and  other 
portions  of  the  undertaking  assessed 
separately  from  running  lines  was  a  sum 
which  bears  to  the  gross  receipts  earned  by 
the  appellants  in  the  parish  of  Sheffield  the 
same  proportion  as  that  which  the  aggregate 
of  the  gross  estimated  rentals  of  the 
stations  on  the  appellants'  system  and  the 
other  portions  of  the  undertaking  in  respect 
of  which  the  appellants  are  rated  in  the 
parishes  where  such  stations  and  portions 
of  the  undertaking  are  situated,  plus  the 
rates  and  taxes  paid  thereon,  bears  to  the 
gross  receipts  earned  by  the  appellants  upon 
the  whole  of  their  system. 

3.  The  appellants  on  October  Slst,  1907, 
gave,  notice  to  the  respondents  that  they 
objected  to  the  valuation  lists  for  the  said 
parish  on  the  ground  that  the  said  heredita- 
ments were  assessed  therein  at  too  high  a 
sum,  for  the  reason  stated  in  such  notice 

i which  is  to  be  deemed  part  of  this  case), 
mt  upon  the  hearing  of  such  objection  on 
December  9th,  1907,  the  appellants  failed 
to  obtain  relief,  and  consequently  gave 
notice  on  January  22nd,  1908,  of  tneir 
intention  to  appeal  against  the  said  rate  to 
the  court  of  quarter  sessions  for  the  borough 
of  Sheffield. 

4.  The  appellants  and  respondents  there- 
upon consented  (subject  to  the  order  of  a 
judge  being  obtained  in  that  behalf)  to 
state  a  special  case  for.  the  opinion  oi  the 
High  Court  under  the  provisions  of  s.  11  of 
the  Quarter  Sessions  Act,  1849,  and  have 
agreed  as  therein  required  that  judgment 
may  be  entered  at  quarter  sessions  in 
conformity  with  the  decision  of  the  court 

5.  It  is  admitted  that  the  hereditaments 
assessed  as  above  are  part  of  the  system  of 
the  appellants'  railway  undertaking,  and 
that  tne  said  lines  of  railway  are  those 
portions  of  the  main  lines  of  the  appellants' 
said  system  between  London  and  Sheffield, 
and  between  Sheffield  and  Manchester  and 
other  places  which  are  situate  within  the 
parish  of  Sheffield.  It  is  further  admitted 
that  the  revenues  accruing  to  the  appellants 
in  respect  of  the  occupation  of  the  said 
hereditaments  are,  to  a  considerable  extent 
derived  from  traffic  carried  over  the  said 
lines  of  railway  in  the  parish  of  Sheffield 
(hereinafter  called  the  Sheffield  lines)  to 
and  from  the  other  parts  of  the  appellants' 


72  J.  P.  189. 

system.  It  is  further  admitted  that  a 
considerable  part  of  the  revenues  accruing 
to  them  from  the  occupation  and  working 
of  the  Sheffield  lines  of  railwaj^  is  earned  by 
reason  of  the  appellants  being  in  occupation 
of  and  working  other  parts  of  their  system, 
and  that  without  being  in  occupation  of 
such  other  parts  of  their  system,  neither 
the  appellants  nor  any  other  person  could 
reasonably  be  expected  to  pay  for  the  said 
lines  of  railway  a  rent  sufficient  to  support 
the  rateable  value  at  which  the  said  lines 
of  railway  are  assessed  as  aforesaid.  In 
calculating  the  gross  estiniated  rental  of 
the  hereditaments  assessed  in  the  ^rish  of 
Sheffield,  no  deduction  has  otherwise  than 
as  aforesaid  been  made  such  as  is  referred 
to  in  paragraph  7. 

6.  For  the  purposes  of  this  case,  the 
appellants  are  to  oe  taken  to  tender  evi- 
dence (inter  alia)  as  follows,  as  to  which 
the  respondents  are  to  be  taken  to  contend 
that  they  are  not  bound  to  act  upon  it : 

(1)  That  the  link  line  situated  in  part  in 
Ban  Dury  Union,  which  was  the  subject  of 
the  decision  in  Great  Central  Rail,  Co,  v. 
Banbury  Unum  (1907),  71  J.  P.  167  ;  [1907] 
1  K.  B.  717,  is  one  of  the  appellants'  lines^ 
over  which  traffic  is  carried,  from  which  the 
said  revenues  accruin£[  to  tne  appellants  on 
the  Sheffield  lines  are  in  part  derived 

(2)  That  the  rateable  value  of  the  Ban- 
bury link  is  in  excess  of  what  it  would  be 
if  rejB;ard  was  had  only  to  the  actual  net 
earning  of  the  appellants  on  the  Banbury 
link. 

(3)  That  such  excess  was.  in  whole  or  in 
part,  due  to  the  Banbury  link  being  con- 
nected with,  and  giving  access  to,  other 
parts  of  the  appellants'  system,  including 
the  Sheffield  lines,  and  to  its  providing 
traffic  which  is  profitable  to  the  appellants 
on  such  other  parts,  including  the  Sheffield 
lines. 

(4)  That  the  rateable  value  of  the  Ban- 
bury link  in  part  arises  from  the  profits  of 
the  Sheffield  lines. 

7.  The  appellants  contend  that  in  esti- 
mating the  gross  estimated  rental  of  the 
Sheffield  lines  the  overseers  were  bound  to 
have  regard  to  the  fact  that  the  Sheffield 
lines  could  not  reasonably  be  expected  to 
let  at  a  rent  sufficient  to  support  the  rate- 
able value  at  which  they  are  assessed  as 
aforesaid,  except  to  a  person  who  was  to 
be  in  occupation  of  the  other  parts  of  the 
system  worked  in  connection  therewith, 
and  also  to  the  fact  that  any  such  person, 
in  considering  what  rent  he  could  pay  for 
the  occupation  of  the  Sheffield  lines,  would 
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necessarily  make  some  deduction  from  the 
revenues  estimated  as  likely  to  accrue  to 
him  from  such  occupation  in  respect  of  any 
excess  sum  which  he  has  been  held  liable 
to  pay  for  the  occupation  of  the  Banburv 
link  by  reason  of  its  being  connected  with 
and  (giving  access  to  the  ISneffield  lines  and 
providing  traffic  which  is  profitable  to  him 
as  occupier  of  such  hereditaments,  in  the 
same  wav  that  he  makes  a  deduction  in 
respect  of  stations  and  other  portions  of  the 
unaertaking  which  are  assessed  separately 
from  running  lines  in  other  parts  of  the 
system. 

8.  The  appellants  therefore  contend  that 
the  gross  estimated  rental  of  the  said  lines 
of  railway  ascertained  as  aforesaid  is  in 
excess  of  the  rent  at  which  they  might 
reasonably  be  expected  to  let  within  the 
meaning  of  s.  1  of  the  Parochial  Assess- 
ments Act,  1836,  and  s.  15  of  the  Union 
Assessment  Committee  Act,  1862,  and  that 
the  said  rate  ought  to  be  amended  accord- 
ingly. 

9.  The  respondents  contend  that  the 
assessment  of  the  said  lines  of  railway  is 
correct  within  tile  "^meaning  of  the  said 
statutes,  and  that  they  would  have  been 
wrong  had  they  made  otherwise  than  afore- 
said any  such  deduction  as  that  claimed  by 
the  appellants. 

10.  The  question  for  the  opinion  of  the 
court  is  whether  the  appellants  or  the 
respondents  are  right  in  their  respective 
contentions. 

11.  If  the  court  hold  that  the  respondents 
are  right,  the  appeal  is  to  be  dismissed  and 
the  said  rate  is  to  be  affirmed.  On  the 
other  hand,  if  the  court  hold  that  the  appel- 
lants are  right,  the  appeal  is  to  be  allowed 
and  the  gross  estimated  rental  and  the  rate- 
able value  of  the  said  lines  of  railway  in 
the  parish  of  Sheffield  are  respectively  to 
be  reduced,  and  the  said  rate  is  to  be 
amended  accordingly.  The  parties  hereto 
have  agreed  to  raise  only  the  questions  of 
principle  at  issue  between  them  as  afore- 
said, and  that  it  shall  in  default  of  agree- 
ment be  referred  to  an  arbitrator  agreed 
upon  by  them  (or  in  default  of  agreement 
to  be  appointed  by  the  court)  to  work  out 
in  acconlance  with  the  decision  of  the  court 
the  actual  figures  of  reduction,  which  figures 
are  to  be  treated  as  the  reductions  ordered 
by  the  court,  and  are  by  consent  to  be  in- 
serted in  the  judgment  of  the  said  court  of 
quarter  sessions. 

The  amendments  in  the  case  when  it  was 
before  the  Court  of  Appeal,  consisted  in  the 
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insertion  of  paragraph  6  and  in  consequential 
alterations  in  paragraph  7. 

The  Divisional  Court  thought  that  the 
case,  as  it  then  existed,  did  not  properly 
set  forth  the  real  points  at  issue  oetween 
the  parties ;  but  assuming  that  the  case  had 
the  meaning  which  the  appellants  alleged, 
they  were  of  opinion  that  the  contention  ot 
the  appellants  was  wrong. 

The  appellants  appealed. 

C.  A.  Busnell,  K.C..  Simon,  K.C.,  and 
Konstam,  for  the  appellants.— By  the  deci- 
sion of  the  other  branch  of  the  Court  of 
Appeal  in  Great  Central  Rail,  Vo,  v.  Ban- 
bury Union,  supra,  it  was  held  that  in 
assessing  the  section  of  the  line  which  was 
situate  in  Banbury  parish,  the  rating  autho- 
rity were  not  confined  to  the' profits  earned 
within  the  boundary  of  the  parish,  but  were 
entitled  to  take  into  account  the  enhanced 
value  of  that  strip  of  line  arising  from  the 
fact  that  it  gave  access  to  other  parts  of  the 
appellants'  system,  including  Sheffield.  It 
follows  from  that  decision,  that  in  assessing 
the  Sheffield  lines  the  fact  that  some  part 
of  the  profit  of  those  lines  is  due  to  the 
appellants'  occupation  of  the  Banbury  lino 
must  be  taken  into  account,  and  that  some 
deduction  ought  to  be.  nwufe  on  that 
footing.  This  is  expressly  recognised  by 
Farwell,  L.  J.,  in  the  Banbury  CaM,B,nd  the 
observations  of  Buckley,  L. J.,  point  ia  the 
same  direction,  and  are  founded  on  the  dicta 
of  Lord  Campbell,  C.J.,  in  South  Eastern 
Hail,  Co.  V.  Dorking  Overseers  (1854),  3  El.  & 
Bl.  491,  514.    [They  were  stopped.] 

Hugo  Young,  K.C.,  and  B,  Cunningham 
Glen,  for  the  respondents.— The  dictum  of 
Farwell,  L.J.,  in  the  Banbury  Com,  was 
merelv  obiter.  All  that  was  thiere  decided 
was  that  in  dealing  with^^a  parochial  ques- 
tion the  court  of  quarter  sessions  were  not 
wrong  in  taking  into  consideration  the  fact 
of  contributive  value.  The  question  here 
is  not,  whether,  if  the  rating  authority  had 
admitted  the  proposed  evidence,  the  court 
wouldsaythatitwas  admissible;  but  whether 
the  rating  authority  were  bound  to  adopt 
the  principle  contended  for  by  the  appel- 
lants— a  principle  which  involves  that  the 
rating  authority  of  every  parish  must  take 
into  consideration  the  takings  of  the  whole 
line.  Prim4  facie,  as  appears  from  the 
Banbury  Case  itself,  the  determination  of 
the  rateable  value  of  a  hereditament  is  a 
question  of  fact,  and  if  the  rating  authority 
have  applied  any  one  of  several  recog- 
nised methods  to  the  solution  of  that  ques- 
tion, the  court  will  not  insist  upon  their 
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adopting  some  other  method.  Here^  the 
ratine  anthority  have  adopted  the  ordmary 
parochial  principle,  whicn  is  universally 
recognised,  and  the  court  will  not  force 
them  to  make  an  investigation  which  would 
be  altogether  impracticable.  This  is  not 
the  converse  of  tne  Banbury  Case^  because 
what  was  done  there  was  within  the  ken  of 
the  local  authority.  No  doubt  it  sounds 
very  plausible  to  say  that  what  is  put  on  at 
one  place  must  be  taken  off  at  the  other ; 
but  the  result  would  be  to  inflict  a  grave 
ii^nstice  upon  the  rating  authorities,  be- 
cause no  particular  authoritv  would  have 
any  means  of  checking  what  had  been  done 
elsewhere,  seeing  that  all  the  information 
is  in  the  hands  of  the  railway  company  and 
none  of  it  in  the  hands  of  the  ratinj^  autho- 
rity. However  desirable  the  principle  may 
be  in  theorv,  if  the  court  sees  that  it  is 
incapable  of  equitable  adjustment  it  will 
not  order  it  to  be  adopted.  fBucKLEY,  L.  J.— 
In  B.  V.  West  Middlesex  Waterworks  {1859\ 
23  J.  P.  164 ;  1  El.  &  El.  716, 722,  Wightman, 
J.,  delivering  the  jud^ents  of  the  court, 
deals  with  the  point  raised  in  this  case,  and 
says  that  the  court  is  bound  to  protect  the 
occupier  of  an  undertaking  extending  over 
several  parishes  from  being  rated  beyond  the 
rateable  v^ue  of  the  whole  taken  together.] 
That  dictum  was  not  germane  to  the  deci- 
sion of  the  case,  and  if  the  occupier  requires 
to  be  protected^  the  parishes  equally  require 
protection  against  too  great  a  reduction 
Deing  allowed  {R.  v.  Great  Western  Rail, 
Co.  {1852\  16  J.  P.  164;  15  Q.  B.  1085). 

Cozens-Hardy,  M.R.— This  case  has 
been  very  learnedly  argued,  but  I  am  bound 
to  say  that  I  do  not  feel  much  difBculty  in 
dealing  with  it.  We  have  not  now  to  deal 
with  the  case  stated  as  it  was  when  it  was 
before  the  Divisional  Court.  That  court 
felt  pressed  with  the  same  difficulty  that 
we  did,  that  the  statements  were  too  vague 
and  general,  and  that  they  had  not,  as  we 
had  not  in  the  first  instance,  any  concrete 
facts  upon  which  they  could  proper! v  be 
asked  to  give  their  judgment ;  but  we  have 
now  a  definite  statement  of  the  effect  of  the 
decision  of  the  Court  of  Appeal  in  Great 
Central  Rail.  Co.  v.  Banbury  Union,  supra. 
Now  that  is  a  decision  of  the  other  branch  of 
this  court ;  it  is  absolutely  binding  upon 
ua^  and  I  will  say  no  more  about  it  tnan 
this,  that  it  must  not  be  ima^ned  that  I 
desire  to  put  forward  any  different  view 
from  that  which  was  there  taken.  It  is 
quite  true  that  all  that  was  decided  by  that 
case  was  that  in  assessing  a  certain  section 
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of  line— some  six  or  seven  miles— having 
regard  to  the  fact  that  this  was  a  portion  of 
the  main  line  of  the  Great  CentraJ  Railway 
Company,  the  contributory  value,  as  it  is 
called,  ought  to  be  taken  into  consideration 
in  addition  to  the  small  profits  of  that 
section  taken  by  itself.  That  was  the 
decision,  but  it  seems  to  me  to  follow  as  a 
corollary  from  that  decision  that,  if  you  are 
to  take  into  consideration  the  contributory 
value  and  add  it  to  what  I  may  call  the 
normal  assessment  in  the  Banbury  Union, 
when  you  come  to  the  other  parts  of  the 
line  you  must  have  regard  to  the  fact  that 
that  which  is  an  addition  in  Banbury  ou^ht 
in  some  way  to  be  made  a  deduction 
elsewhere.  Farwkll,  L. J.,  in  what  1  agree 
was  a  mere  dictum,  put  the  matter  very 
shortly.  He  said  :  "  It  appears  to  me  that 
it  follows  that  if  you  take  into  consideration 
in  ratine  in  parish  A.,  the  enhanced  value 
in  parishes  B.,  C,  and  D.,  in  some  way  or 
other  credit  ought  to  be  given  for  such  value 
in  parishes  B.,  C,  and  D."  Buckley,  L.J., 
will  himself  say  what  he  meant,  but  I  think 
his  observations  were  precisely  in  the  same 
direction.  But  although  it  did  not  arise 
for  decision,  and  although  it  is  a  mere 
corollary  from  that  decision,  we  are  not  left 
without  a  guide  in  this  matter.  In  the 
important  case  of  South  Eastern  Rail.  Co.  v. 
Dorking  Overseers,  supra^  Lord  Campbell, 
C. J.,  Crompton  and  Coleridge,  JJ.,  three 
out  of  the  four  members  of  the  court,  dealt 
with  the  question  of  the  contributory  value 
almost  precisely  on  the  lines  on  which  the 
decision  in  the  Banbury  Case  was  arrived 
at,  but  there  is  one  passage  in  Lord 
Campbell's  judgment  which  puts  the 
matter  very  clearly.  It  is  this:  "This 
profit,  although  not  received  for  the  traffic 
upon  the  line  in  the  parish  of  Dorking, 
originates  from  the  occupation  by  the 
appellants  of  land  in  the  parish  of  Dorking ; 
and  if  they  are  assessed  in  that  parish  m 
respect  of  this  profit,  in  estimatin;^  their 
profits  in  the  parishes  through  which  the 
main  line  passes,  there  ought  to  be  a 
deduction  in  respect  of  what  is  paid  for  the 
line  which  is  worked  as  a  feeder  to  the  main 
line.  This  calculation,  though  difficult,  may 
be  made  upon  data  which  are  accessible, 
and  is  not  more  difficult  than  calculations, 
which  must  be  made  in  railway  rating 
where  stations  and  inclined  planes  in  one 
nirish  affect  the  traffic  in  another  parish." 
That  is  a  decision  more  than  half  a  century 
old.  The  case  of  R.  v.  West  Middlesex 
Waterworks,  supra,  in  which  Wightman,  J., 
gave    the    considered    judgment    of    the 
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coart^  is  strongjly  affinnative  of  the  same 
principle.  It  is  a  principle  i^hich  also 
commends  itself  to  me  very  strongly  as 
a  matter  of  common  sense,  and  I  think, 
therefore,  that  we  must  discharge  the  order 
of  the  court  below  and  must  make  a 
declaration  in  accordance  with  the  appel- 
lants' contention. 

Fletcher  Moulton,  L.J.— I  am  of  the 
same  opinion,  and  agree  completely  with 
the  judgment  which  the  Master  of  the 
Kolls  has  just  given.  It  appears  to  me 
that  the  doctrine  laid  down  in  a  long  line  of 
cases  beginning  with  the  Dorking  Com  in 
1854  and  concluding  with  the  Banbury  Case 
in  the  other  branch  of  this  court  last  year, 
is  that  you  must  consider  where  the  profits 
of  an  .undertaking  which  exists  in  more 
than  one  parish  are  really  made,  and  that 
you  must  not  necessarily  assume  that  they 
are  made  in  the  parish  where  at  first  sight 
they  appear  to  be.  In  the  Dorking  Ca^ 
Coleridge,  J.,  puts  this  doctrine  very 
clearly.  He  says :  "  In  each  "—parish,  that 
is— "the  overseers  will  rate  nim"  (the 
occupier)  "  in  respect  of  the  property  in  their 
parisn  j  and  they  will  estimate  its  value  by 
what  It  produces,  not  merely  there,  but 
anywhere  ;  if  the  profits  of  some  other  land 
in  his  occupation  in  another  parish  are 
mixed  up  with  what  the  land  in  their  parish 

Sroduces,  that  ought  to  be  the  ground  of  a 
eduction  from  the  assessment ;  and,  if  not 
made,  the  rate  may  be  excessive  in  amount" 
Now  in  the  Banbury  Case  it  was  decided 
that  the  strip  of  line  in  the  Banbury  parish 
really  earned  profits  in  the  remainder  of 
the  line,  or,  to  take  a  concrete  example, 
earned  profits  in  Sheffield.  Therefore,  the 
rateable  value  of  the  oroportion  of  the  land 
in  the  Banbury  parish  was  increased  by  a 
consideration  of  the  profits  which  it  earned 
out  of  that  parish,  ».«.,  in  Sheffield.  Now 
we  come  to  the  Sheffield  parish.  Part  of 
what  appears  at  first  sight  to  be  profits 
earned  m  the  Sheffield  parish  may  be,  and 
in  the  Banbury  Case  was  held  to  be,  earned 
really  in  the  Banbury  parish.  Then  they 
are  no  longer  profits  earned  in  the  Sheffield 
parish,  ana  the  rating  must  not  be  on  a 
hypothetical  rent  based  on  those  profits  as 
being  profits  earned  in  the  Sheffield  parish. 
As  Coleridge,  J.,  said  in  the  passage  which 
[  have  just  quoted^  as  the  profits  earned  in 
the  Banbui^  pansh  are  mixed  up  with 
those  earnea  in  the  Sheffield  parish,  that 
ought  to  be  the  ground  of  a  deduction 
from  the  assessment  in  the  Sheffield  parish. 
This  appears  to  me  to  be  a  plain  corollary, 
110 


72  J.  P.  189. 

to  use  the  language  of  the  Master  of  the 
Rolls,  from  the  decision  of  the  other 
branch  of  the  court  in  the  Banbury  Com, 
and  I  entirely  agree  with  the  conclusion  to 
which  he  has  come. 

Buckley,  L.J.— Profits  are  not  rateable 
as  such,  but  in  dealing  with  a  railway 
undertaking  the  profits  earned  in  the  paria^ 
if  the  parochial  principle  be  adopted,  is  a 
factor— I  mi^ht  almost  say  the  factor-r 
which  determmes  the  rent  which  the  hypo> 
thetical  tenant  will  pay.  In  the  Batwury 
Com,  what  the  court,  proceeding  on  the 
whole  of  the  authorities,  affirmed  was  this, 
that  in  rating  the  railwav  line  in  the  parish, 
the  overseers  are  entitled,  to  regard  not  only 
the  profits  earned  in  the  parish  but  profits 
earned  outside  the  parish  attributable  to 
the  ownership  of  the  land  in  the  parish. 
To  express  it  shortly,  they  may  re^^ 
not  only  home  profits  but  foreign  profits 
attributable  to  the  land  in  the  parish.  We 
had  in  that  case  nothing  to  do  with  the 
Question  we  have  here  to  decide,  viz.,  how 
tne  railway  is  to  be  rated  in  tJie  second 
mrish  when  the  land  in  the  first  parish  has 
been  assessed  upon  the  principle  that  profits 
earned  in  the  second  parish  are  to  be 
regarded  in  rating  in  the  first  parish.  I 
myself  said  nothing  about  it  because  it  did 
not  arise  for  decision,  except  that  I  referred 
for  another  purpose  to  the  passage  in  Lord 
Campbell's  judgment  (whicli  is  material  to 
the  present  case)  in  which  he  stated  that 
there  ought  under  those  circumstances  to 
be  a  deduction.  Farwell,  L.J.,  went 
further ;  he  said  something  affirmatively 
upon  the  point.  But  I  think  the  respon- 
dents are  entitled  to  say  that  the  decision 
in  the  Banbury  Case^  so  far  as  the  point 
before  us  is  concerned,  does  not  bind  us  at 
all.  It  was  not  a  decision,  it  was  a  dictum 
of  Farwell,  L.J.,  and  nothing  more,  and 
the  point  is  open.  Now  the  point  for 
decision  is  this.  Where,  in  what  1  will  call 
parish  A.,  it  has  been  proved  as  matter  of 
fact  that  not  only  the  home  profits  in  A.,  but 
foreign  profits,  say,  in  B.,  are  attributable 
to  the  occupation  of  land  in  A.,  are  the 
railway  company  entitled  when  they  come 
to  be  aasessed  in  parish  B.  to  say,  "Now 
we  propose  in  the  matter  of  this  asse&sment 
in  B.  to  prove  that  that  which  was  proved 
as  matter  of  fact  in  A.  is  the  factr'  Of 
course,  parish  B.  is  not  bound  by  anything 
done  in  the  assessment  in  parish  A.,  but 
having  regard  to  paragraph  6  of  this  case, 
the  question  is  whether  it  is  permissible  for 
the  railway  company  to  prove  when  their 
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line  is  assessed  in  parish  B.  that  as  matter 
of  fact  part  of  their  profits  in  R  is 
attributable  not  to  their  land  in  R.  but  to 
their  land  in  A.  as  had  been  held  when 
they  were  assessed  in  parish  A.  In  my 
opinion  they  are  plainly  entitled  to  do  that. 
It  roust  be  competent  to  the  company,  if 
the  parochial  prmciple  is  adopted,  to  sav, 
"It  was  decided  against  us  m  parish  A. 
that  profits  made  outside  A.,  namely  in  R., 
are  attributable  to  land  in  A.  Now  we 
want  to  affirm  the  same  principle  for  the 
purpose  of  saying  that  now  in  parish  R. 
part  of  our  profits  in  R.  is  attributable,  not 
to  land  in  R,  but  to  land  in  A,,  and,  there- 
fore, the  rent  which  the  hypothetical  tenant 
will  pay  must  be  reduced  accordingly."  I 
think  that  this  appeal  must  be  allowed. 
Appeal  allowed. 

Solicitor  for  the  appellants:  Dixon  H. 
Davies.  .     . 

Solicitors  for  the  respondents:  Pilgrim 
and  Phillips,  for  Watson,  Esam  and  Rarber, 
Sheffield. 
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February  14,  1908. 

(Before   Alvbbstone,    L.C.J.,    A.   T. 
Lawrence  and  Sutton,  JJ.) 

Moorman  v,  Tordopp. 

Local  Government  —  Ryelaw  —Validity- 
Seashore— Regulation  of  selling  and 
hawking— Rarry  Urban  District  Council 
Act,  1896  (59  &  60  Vict.  c.  ccxlv.), 
8.  81. 

By  n,  81  of  the  Barry  Urban  District 
Council  Act,  1896,  the  council  were 
empowered^  for  the  prevention  of  danger, 
obitruction,  nuisance  or  annoyance,  to 
make  byelaws  for  regulating  selling 
and  hawking  on  the  seashore.  The 
council  made  a  byelaw  that  where  any 
part  of  the  seashore  had,  by  notice,  been 
set  apart  for  selling  and  hawking 
certain  articles,  tw  person  should  o^er 
for  sale  or  hawk  any  article  so  specified 
on  any  other  part  of  the  seashore,  and 
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they  set  apart,  by  notices,  a  certain, 
part  of  the  seashore  for  the  sale  and 
hawking  of  certain  articles.  By  one  of 
those  7wtices  a  charge  of  2s.  Qd,  a  week 
for  permits  toas  imposed,  and  the  grant 
of  jiemiits  was  limited  to  residents  in 
Barry,  The  appellant  toas  summoned 
for  selling  articles  of  the  kind  specified 
on  a  part  of  the  seashore  not  set  apart 
by  notice  for  their  sale,  and  uhis  con- 
victed, 

Held^  that  the  byelaw  must  be  taken  to 
incorporate  the  above  notice,  and  that 
the  conviction  must  be  quashed;  per 
Alverstonb,  L.C.J.,  on  the  ground 
that  the  byelaw  was  ultra  vires  ;  per 
A.  T.  Lawrence  and  Sutton,  JJ.,  on 
the  ground  that  it  was  ultra  vires  and 
unreasonable. 

Case  stated  by  the  undersigned  two 
justices  for  Glamorjgan  on  an  information 
preferred  at  the  police  court,  Rarry,  by  the 
respondent  Thomas  Runting  Tordotf  against 
the  appellant  William  Moorman  for  that 
the  appellant  on  the  26th  June  1907  in  the 
parish  of  Rarry  after  notices  had  been 
affixed  in  conspicuous  positions  on  the 
seashore  as  defined  by  the  byelaws  of  the 
Rarry  Urban  District  Council  made  on  the 
19th  Juljr  1906  setting  apart  certain  parts 
of  the  said  seashore  for  the  sale  of  mineral 
water,  fruit,  sweets  and  other  articles,  did 
unlawfully  sell  mineral  waters  fruits  and 
sweets  on  parts  of  the  said  seashore  not 
set  apart  as  aforesaid  for  such  purpose. 

1.  Ry  the  Rarry  Urban  District  Council 
Act  1896,  s.  81,  the  said  council  ^subject  as 
provided  by  s.  117  of  the  same  Act  to  the 
provisions  of  the  Public  Health  Act  1875 
relative  to  byelawsj  "  may  from  time  to 
time  for  the  prevention  of  danger,  obstruc- 
tion, nuisance  or  annoyance  to  persons 
using  the  seashore  make  and  enforce  bye- 
laws ...  for  regulating  the  selling  and 
hawking  of  any  article,  commodity  or  thing 
on  the  seashore    .    .    ." 

2.  In  pursuance  of  the  power  so  given  to 
the  saia  Rarry  Urban  District  Council 
certain  byelaws  dealing  with  the  seashore 
as  defined  by  the  byelaws  were  made  by 
them  on  the  19th  day  of  July  1906  and  these 
byelaws  were  duly  confirmed. 

3.  Ry  byelaw  No.  3  it  was  provided  as 
follows :  "  Where  any  oart  or  parts  of  the 
seashore  has  or  have,  oy  notices  affixed  in 
conspicuous  positions  on  the  seashore,  been 
set  apart  by  the  council  for  the  sale  and 
hawking  of  such  articles,  commodities,  or 
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things  as  may  be  specified  in  the  notices, 
no  person  shall  offer  for  sale  or  hawk  any 
article,  commodity,  or  thing  so  specified  on 
any  other  part  of  the  seashore."  The  bye- 
laws  further  provided  for  a  penalty  of  five 
pounds  for  anj^  person  offending  against 
any  of  the  provisions  of  the  said  byelaws. 

4.  At  the  hearing  of  the  said  information 
it  was  proved  and  we  found  as  facts  as 
follows : 

(a)  That  the  land  or  foreshore  below  hig[h- 
water  mark  is  vested  in  the  urban  district 
council  b^  a  lease  from  the  Board  of  Trade 
to  the  said  council  and  the  seashore  above 
high-water  mark  is  vested  in  the  said  council 
under  an  agreement  for  tenancy  entered 
into  with  the  Earl  of  Plymouth. 

(b)  That  the  Barry  Urban  District  Council 
had  set  apart  a  certain  part  of  the  seashore 
in  Whitmore  Bay  to  which  these  byelaws 
applied  for  the  sale  and  hawking  of  articles 
referred  to  and  that  the  necessary  notices 
had  been  duly  posted  as  provided  in  the 
said  byelaws ;  that  the  said  council  sought 
to  charge  2«.  6d.  for  a  weekly  licence  for 
persons  usins  this  part  of  the  seashore  so 
set  apart  and  that  such  licences  were  only 
granted  to  persons  resident  within  the  urban 
district  of  Barry. 

(c)  That  on  the  26th  dav  of  June  1907 
the  appellant  who  resided  at  Barry  sold 
fruit,  sweets  and  mineral  waters,  these 
being  amongst  the  articles  included  in  the 
aforesaid  notices,  from  a  boat  which  he  had 
brought  round  to  the  seashore  and  which 
was  then  aground  and  from  a  number 
of  boxes  which  he  had  placed  on  the 
isame  alongside  the  said  boat  on  a  part 
of  the  seashore  which  was  not  included  in 
the  part  set  apart  by  the  council  as  afore- 
mentioned. 

5.  No  evidence  was  called  on  behalf  of 
the  appellant  but  on  his  behalf  it  was  con- 
tended that  the  byelaw  in  question  was 
illegal  and  unreasonable  and  also  that  it 
was  invalid  because  it  did  not  contain  the 
words  "for  the  prevention  of  danger, 
obstruction,  nuisance  or  annoyance  to 
persons  using  the  seashore." 

It  was  further  contended  that  as  there 
was  no  evidence  on  the  part  of  the  prosecu- 
tion showing  that  any  danger,  obstruction, 
nuisance  or  annoyance  in  consequence  ot 
the  action  of  the  appellant  had  been  caused 
to  persons  using  the  seashore  he  could  not 
be  convicted.  For  the  appellant  the  cases 
of  Gray  v.  Sylvester  {1897\  61  J.  P.  807 ; 
Johnson  v.  Croydon  Corporation  (1886)^ 
50  J.  P.  487  :  16  Q.  B.  D.  708,  and  Parker  v. 
Bournemouth  Corporation  {1902\  66  J.  P. 
440,  were  quoted. 
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It  was  also  contended  on  the  appellant's 
behalf  that  the  proposed  charge  or  2s.  6(f. 
for  a  licence  to  ply  on  the  part  of  the  sea- 
shore set  apart  as  aforesaid  was  illegal  and 
that  in  consequence  the  appellant  was  justi- 
fied in  hawking  his  gooas  on  a  part  of  the 
seashore  not  so  set  apart. 

6.  We  having  heard  the  arguments  on 
behalf  of  the  appellant  and  having  con- 
sidered the  cases  of  Kruse  v.  Johnson  (1898\ 
62  J.  P.  469 ;  [18981  2  Q.  B.  91  ;  Gray  v. 
Sylvester,  supra,  ana  Geutel  v.  Rapps  (190S\ 
66  J.  P.  117 ;  [1902]  1  K.  B.  160,  were  of 
opinion  that  the  byelaw  was  not  unreason- 
aole,  illegal  or  invalid. 

We  further  considered,  while  not  expres- 
sing any  opinion  as  to  whether  the  above- 
mentioned  charge  of  24.  6d,  for  a  weekly 
licence  was  legal  or  not,  that  even  if  it  was 
not,  that  fact  did  not  invalidate  the  byelaw. 
The  charge  was  not  made  by  virtue  of  tho 
said  byelaw  or  any  other  byelaw  made  by 
the  council  and  we  thought  the  remedy  of 
the  appellant,  if  an  illegal  charge  was  made, 
was  not  to  commit  a  breach  of  the  byelaw 
which  appeared  to  us  to  be  a  legal  and 
reasonable  one. 

We  therefore  convicted  the  appellant  and 
fined  him  6s.  and  costs. 

7.  The  question  of  law  on  which  the 
opinion  of  the  court  is  desired  is  whether 
upon  the  facts  above  stated  the  byelaw  in 
question  was  and  is  illegal,  unreasonable 
and  contrary  to  the  law  of  England,  and 
this  court  is  humbly  solicited  according  to 
the  power  vested  in  the  court  by  the  Sum- 
mary Jurisdiction  Act  1857  to  remit  the 
case  to  us  the  said  justices  with  the  opinion 
of  the  court  thereon  or  to  make  such  order 
as  to  the  court  mav  seem  fit. 

Dated  this  8th  day  of  October,  1907. 
(Signed)       H.  H.  Lee, 

D.  T.  Alexander. 
Justices  of  the  peace  for  the  county  of 
Glamorgan. 

The  following  is  a  copy  of  one  of  the 
notices  referred  to  in  paragraph  4  (b)  of  the 
case : 

"  Barry  Urban  District  Council. 
*'  Regulation  of  Seashore. 

"  Any  persons  desirous  of  selling  on  this 
portion  of  the  beach  the  following  articles, 
viz. :  Mineral  waters  and  other  drinks, 
fruit,  sweets,  nuts,  confectionery,  fish  or 
other  articles  of  food  or  refreshment,  toys, 
newspapers,  books,  or  fancy  goods,  or  to 
place  thereon  a  cart  or  barrow  for  tne  sale 
of  ice-cream,  or  a  phonograph,  gramophone, 
or  other  automatic  machine,  or  a  swing  or 
roundabout,  or  to  practice  photography  for 
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profit  thereon,  most  apply  to  the  beach 
inspector. 
"Weekly  permits  28.  6d. 
"  Permits  will  only  be  granted  to  persons 
resident  in  Barry. 

"  By  order, 
"  (Signed)       T.  B.  Toedoff, 
"Clerk. 
"  Council  Offices, 
"Barry, 
"June  1907." 

The  Barry  Urban  District  Council  Act, 
1896,  s.  81,  provides :  "  The  district  council 
may  from  time  to  time  for  the  prevention 
of  danger,  obstruction,  nuisance  or  annoy- 
ance to  persons  using  the  seashore  make 
and  enforce  byelaws  for  all  or  any  of  the 
following  purposes  (that  is  to  say) : 

"  For  regulating  the  erection  or  placing 
on  the  seashore  or  on  such  part  or  parte 
thereof  as  may  be  prescribed  by  such  bye- 
laws  (all  of  whicn  are  in  this  section 
included  in  the  words  Hhe  seashore')  of 
any  booths,  tents,  sheds,  stands  and  stalls 
(whether  fixed  or  movable)  or  vehicles  for 
the  sale  or  exposure  of  any  article  or  thing 
or  any  shows,  exhibitions,  performances, 
swings,  roundabouts  or  other  erections, 
vans,  photographic  carts  or  other  vehicles 
whether  drawn  or  propelled  by  animals  or 
persons  or  otherwise  and  the  playing  of 
any  games  on  the  seashore  and  generally 
for  regulating  the  user  of  the  seashore  for 
such  purposes  as  shall  be  prescribed  by 
such  byelaws ; 

"  For  reflating  the  selling  and  hawking 
of  any  article,  commodity  or  thing  on  the 
seashore; 

"  For  regulating  the  user  of  the  seashore 
for  riding  and  driving ; 

"  For  the  preservation  of  order  and  good 
conduct  among  persons  frequenting  the  sea- 
shore." 

S,  G.  Lushington,  for  the  appellant. — 
Under  this  local  Act  the  frame  or  the  bye- 
law  must  be  such  as  to  show  that  there  is  a 
place  where  people  can  reasonably  exercise 
their  trade,  as  well  as  to  prevent  them  from 
exercising  their  trade  outside  that  area  so 
as  to  be  a  nuisance.  The  power  conferred 
on  the  council  was  to  make  bjrelaws  for  the 
prevention  of  danger,  obstruction,  nuisance, 
or  annoyance.  Tney  have  power  to  regu- 
late, but  not  to  forbid  selling  and  hawking 
altogether.  Here  they  have  not  regulated, 
but  reall^r,  in  effect,  prohibited  selling 
and  hawking  altogether,  as,  by  reason  of  the 
charge  of  2s.  M.  a  week,  the  setting  apart 
of  a  certain  area  is  iUusory.    It  cannot  be 
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for  the  purpose  of  preventing  annoyance 
that  2s.  6c2.  a  week  is  charged  for  a  permit. 
[He  cited  Geutel  v.  EappSj  supra,  and 
Anue  v.  Johnson,  supra.] 

]lda,cmorran,  K.C.  (Ivor  Bowen  with  him), 
for  the  respondent—The  question  of  the 
extent  of  the  area  to  be  set  apart  must  be 
left  to  the  local  authority.  With  regard  to 
the  charge  of  2s.  6d.  a  week,  the  council 
happen  to  be  the  owners  of  the  foreshore, 
and  they  can  deal  with  their  property  in 
any  vray  that  any  other  owner  can  do. 
The  council  consider  selling  and  hawking 
to  be  a  nuisance,  and  they  have  a  right  as 
owners  to  prevent  it ;  but  instead  of  doing 
so,  they  set  apart  a  place  for  it  and  charge 
2s.  6rf.  a  week.  There  is  in  s.  81  of  the 
local  Act  nothing  to  forbid  the  council 
making  a  charge  as  owners  of  the  fore- 
shore. [He  cited  Williams  v.  Weston-super- 
Mare  Urban  District  Council  {1907),  72  J.  P. 
64,  and  Gray  v.  Sylvester,  supra.] 

Lushington  was  not  called  on  to  reply. 

Alverstone,  L.C.J.  —  This  conviction 
cannot  be  supported.  It  is  an  instance 
where  a  particular  case  is  sought  to  be 
brouijht  within  a  byelaw,  and  where  it  is 
invalid  in  consequence  of  the  way  in  which 
it  is  sought  to  be  construed.  In  this 
instance,  the  corporation  have  made  a  bye- 
law  that  "  where  any  part  or  parts  of  the 
seashore  has  or  have,  oy  notices  affixed  in 
conspicuous  positions  on  the  seashore,  been 
set  apart  by  the  council  for  the  sale  and 
hawking  of  such  articles,  commodities,  or 
things  as  may  be  specified  in  the  notices,  no 
person  shall  offer  for  sale  or  hawk  any 
article,  commodity,  or  thing  so  specified  on 
any  other  part  of  the  seashore."  For  a 
breach  of  tnat  byelaw  the  appellant  was 
summoned.  That  byelaw  was  made  under 
the  powers  conferred  by  s.  81  of  the  Barry- 
Urban  District  Council  Act,  1896,  which 
enacts  that  the  council  "  may  from  time  to 
time  for  the  prevention  of  danger,  obstruc- 
tion, nuisance  or  annoyance  to  persons 
using  the  seashore  make  and  enforce  bye- 
laws ...  for  regulating  the  selling  and 
hawking  of  any  articles,  commodity  or  thing 
on  the  seashore  ..."  I  express  no 
opinion  as  to  whether  we  might,  in  any 
particular  case,  be  able  to  go  into  the  ques- 
tion of  the  extent  of  the  area  set  apart  for 
selling  and  hawking.  This  byelaw  incorpo- 
rates the  notices  which  were  in  existence 
when  the  appellant  was  summoned.  He 
was  summoned  not  simply  for  selling  on 
parts  of   the   seashore  where  selling  was 
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forbidden  by  the  byelaw,  but  for  selling  on 
parts  of  the  seashore  where  selling  was  for- 
bidden by  the  notices  which  had  been  put 
up,  and  in  one  of  those  notices  it  was  stated 
that  any  person  desirous  of  selling  certain 
articles  on  that  particular  portion  of  the 
beach,  must  apply  to  the  beach  insjiector, 
that  weekly  permits  cost  2«.  6cf.,  and  that 
permits  would  only  be  granted  to  persons 
resident  in  Barry.  Therefore,  for  the  pur- 
poses of  this  conviction,  it  must  be  taken 
that  that  notice  was  incorporated  in  the 
byelaw.  The  result  is  that  the  byelaw 
amounts  to  this,  that  a  person  cannot  sell 
unless  he  pays  2«.  6(i.  a  week  and  unless  he 
is  a  resident  in  Barry.  Both  these  restric- 
tions are  good  grounds  of  objection  to  the 
validity  of  the  byelaw,  which  cannot  be 
supported  by  the  statutory  power  given  to 
the  council  by  s.  81  of  their  local  Act.  It 
is  impossible  to  say  that  a  byelaw  which 
prohibits  selling  without  the  payment  of 
2s.  6c?.  a  week,  or  by  which  the  right  of 
selling  is  limited  to  persons  resident  in 
Barry  can  be  a  byelaw  **  for  the  prevention 
of  danger,  obstruction,  nuisance  or  annoy- 
ance to  persons  using  the  seashore  ^ ;  but 
I  do  not  wish  to  express  any  definite 
opinion  that  a  byelaw  which  said  that 
selling  and  hawking  were  not  allowed  in 
a  certain  prohibited  area  and  allowed 
them  anywhere  else  would  be  good.  I 
am  fortified  in  my  view  by  the  case  of 
Williams  v.  Weston-super-Mare  Urban  Dis- 
trict Council^  supra,  because  I  find  that  in 
that  case  the  council  had  power  to  make 
byelaw^s  for  regulating  and,  if  need  be. 
prohibiting  the  user  for  certain  purposes  oi 
the  foreshore  sands  and  wastes,  or  any  part 
thereof.  In  that  case  the  council  had  the 
very  authority  to  make  byelaws  which  is 
absent  in  this  case.  Mr.  Macmorran  met  that 
by  saying  that  here  the  requirement  of  a  pay- 
ment of  2s.  ad,  a  week  was  justified  by  the 
fact  that  the  council  were  owners  of  the  fore- 
shore. But  the  appellant  was  not  summoned 
for  the  non-payment  of  the  2«.  Qd,  He  was 
summoned  under  a  byelaw  for  selling  on 
parts  of  the  seashore  not  set  apart  for  that 
purpose,  and  I  am  not  prepared  to  say  that 
it  was  within  the  powers  of  the  council  to 
make  that  byelaw.  The  case  is  nearly  like 
that  of  Parker  v.  Bournemouth  Corporation, 
supra,  and  I  think  that  this  byelaw,  which 
prohibits  selling  without  the  payment  of 
28.  6d.  a  week,  is  ultra  vires,  and  the  convic- 
tion must  be  quashed.  I  do  not  think  the 
magistrates  were  right  in  dealing  with  the 
case  on  the  basis  that  they  would  not  con- 
sider whether  the  charge  of  2s.  6d,  a  week 
was  legal  or  not,  as  the  byelaw  must  be 
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taken  to  incorporate  the  notice  imposing 
charge. 

A.  T.  Lawrbnoe.  J.— I  am  of  the  same 
opinion.  I  do  not  tnink  one  can  introduce 
the  common  law  proprietary  rights  of  the 
owners  of  the  foreshore.  We  have  to  con- 
sider the  council  as  acting  under  the  powers 
conferred  by  their  local  Act.  When  the 
matter  is  looked  at  in  that  way,  I  think 
this  byelaw  is  too  wide  and  is  unreasonable. 
I  doubt  very  much  whether  there  is  any 
power  conferred  by  s.  81  of  the  local  Act  to 
set  apart  a  portion  of  the  seashore  for  the 
purpose  of  selling  and  hawking.  It  seems 
to  me  that  the  section  contemplates  the 
prescribing  of  parts  of  the  seashore  for  the 
particular  purposes  mentioned  in  the  first 
branch  of  the  section  ;  but  the  second  branch 
of  the  section  merely  refers  to  "  regulating 
the  selling  and  hawking  of  any  article, 
commodity  or  thing  on  the  seashore.''  1 
have  great  doubt  whether  the  council  have 
any  power  to  set  apart  a  portion  of  the 
seashore  for  the  purpose  of  selling  and 
hawking ;  and  I  think  they  have  no  power 
to  do  it  by  a  byelaw  which  incorporates  this 
notice  imposing  a  liability  to  pay  a  licence 
duty  of  2s.  6d,  a  week,  and  excludes  every 
person  other  than  residents  in  Barry. 

Sutton,  J.— I  agree.  I  think  this  case 
is  entirely  different  from  the  case  of 
Williams  v.  Weston-super-Mare  Urban  Dis- 
trict Council,  supra.  This  byelaw,  which 
incorporates  this  notice,  is  an  illegal  and 
unreasonable  byelaw. 

Appeal  aZlotoed  and  conviction  quashed. 

Solicitors  for  the  appellant  :  Smith,  Run- 
dell  and  Dods,  for  Vachell  &  Co.,  Cardiff. 

Solicitors  for  the  respondent :  Qribble, 
Oddie  and  Co.,  for  T.  B.  Tordoff,  Barry. 
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February  17—19, 1908. 

(Before  Walton,  J.) 

Rex  V,  Perrin  and  Burst. 

Crimiiial  law  —  Indictment  —  Conspiracy 
charge  with  "  divers  other  persons  "— 
Not  alleged  that  such  persons  were 
"  persons  unknown." 

Where  an  indictment  charges  defendantswith 
conspiracy  with  ^^ divers  other  persons" 
the  indictment  must  either  allege  that 
such  persons  are  unknown,  or,  if  knoion, 
must  contain  the  Tiames  of  such  persons. 

The  defendants  were  indicted  for  con- 
spiracy^ together  with  divers  other  persons, 
to  obtain  by  false  pretences  a  mare,  a  foal, 
109  fowls  and  other  articles,  the  property  of 
Alexander  Chaplin,  at  Hastings,  in  October, 
1907. 

Horton-Smithf  for  the  prosecution. 

King-Farlow,  for  the  defence. 

King- Farlow,— The  indictment  is  bad,  as 
it  charges  the  prisoners  with  conspiring 
with  divers  other  persons,  without  either 
alleging  that  they  are  persons  unknown,  or 
if  they  are  known,  witnout  specifying  tneir 
names.  If  two  persons  are  indicted  together 
for  conspiracy  and  are  tried  together,  both 
must  be  either  convicted  or  acquitted 
(E.  V.  Manning  (1883\  48  J.  P.  536; 
R.  V.  Plummer  (1902),  66  J.  P.  647  ;  [19021 
2  E.  B.  339),  unless  they  are  charged 
with  conspiring  with  persons  unknown, 
in  which  case  conspiracy  must  be  alleged 
with  a  certain  person  or  persons  to  the 
jurors  unknown.  One  person  may  be  tried, 
no  doubt,  for  a  conspiracy  ninth  others 
who  have  not  appeared  {R,  v.  Kinnersley, 
1  Str.  193),  or  who  were  since  dead 
(R,  V.  Nichols,  13  East,  412),  or  whose 
names  are  to  tne  jurors  unknown.  In  the 
present  indictment  the  divers  persons  are 
neiUier  stated  to  be  unknown — nor  are 
their  names  given,  and  it  is  submitted  that 
the  indictment  is,  therefore,  bad.  Indict- 
ments must  be, strictly  read,  and  where 
a  person  was  described  as  a  *^  person 
unknown,"  and  it  appeared  from  the 
evidence  that  his  name  was  known,  it  was 
held  to  be  a  variance  (R.  v.  Walker,  3  Camp. 
264  ;  R.  V.  Robinson,  Holt  (N.  P.)  695). 

Horton-Smith,  for  the  prosecution.— The 
name  of  the  person  referred  to  in  the  indict- 
ment as  *'  divers  other  persons  "  is  known, 
and  the  reason  for  not  stating  his  name  in  the 
indictment  was  that  by  so  doing  he  might  be 
considered  a  party  charged,  and  thereby  cease 
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to  be  a  compellable  witness.  [King-Farloio  : 
Mere  insertion  of  the  name  would  not  have 
thatefiFect.]  [Walton,  J.,  assented.]  Where 
an  indictment  for  conspiracy  is  in  too  general 
terms  the  court  has  power  instead  of  exer- 
cising ite  discretionary  power  and  ouashing 
the  indictment,  to  direct  "  particulars "  to 
be  delivered  to  the  accused  of  any  matter 
alleged  in  the  indictment,  and  to  adjourn  the 
trial  for  that  purpose  (R.  v.  Gill,  2  B.  <fe  Ad. 
204  ;  R.  V.  Hamilton,  7  Car.  &  P.  448,  and 
R.  V.  Rycroft,  6  Cox  77).  Under  the  present 
practice,  however,  where  the  whole  of  the 
evidence  for  the  prosecution,  in  almost 
every  indictable  case,  appears  either  on  the 
depositions  or  in  the  notice  of  further 
evidence  given  before  trial,  occasion  seldom 
arises  for  making  an  order  for  particulars. 
In  the  present  case  the  name  of  the  other 
conspirator  is  known,  and  he  has  been 
already  convicted  of  another  offence,  and  it 
is  proposed  to  call  him  as  a  witness.  If  he 
were  indicted  his  evidence  might  not  have 
been  available  to  the  prosecution. 

Walton,  J.— I  shall  make  an  order  for 
particulars  of  the  name  or  names  of  the 
"  divers  other  persons  "  to  be  given  forth- 
with to  the  defence  so  that  the  trial  shall 
proceed  without  any  adjournment. 

The  particulars  delivered  contained  only 
the  name  of  "  Samuel  StandeUj  54,  fruiterer,^' 
who  had  already  pleaded  ffuilty  to  indict- 
ments charging  him  with  having  obtained 
the  mare,  foal  and  fowls  by  false  pretences. 
The  trial  occupied  three  days,  and  it 
appeared  that  Standen  represented  himself 
to  be  connected  with  a  well-known  firm  at 
Ore,  and  agreed  to  buy  the  various  articles, 
the  subject  of  the  indictment — took  them 
away,  but  failed  to  pay  for  them.  The  two 
prisoners  assisted  by  removing  the  articles 
other  than  the  mare  and  foal,  and  subse- 
Quently  the  proceeds  were  divided  between 
tne  three  men.  Standen  and  his  wife  were 
called  by  the  prosecution,  and  said  that  he 
had  acted  under  the  instructions  of  Perrin 
and  Burst,  the  property  being  eventually 
sold  for  much  less  than  its  value. 

Walton,  J.,  in  the  course  of  his  summing 
up,  cautioned  the  jury  as  to  the  reliability 
of  Standen's  evidence,  he  being  in  fact  one 
of  the  conspirators. 

Verdict:  Guilty. 

Sentence :  Perrin,  six  monih£hard 
labour. 

Burst,  three  months*  hard  labour. 

Standen,  in  resj>ect  of  the  indict- 
ments to  which  he  had  pleaded 
\iilty,    twelve   months    hard 
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Crump  v.  Lewis. 

73  J.  p.  lit. 

KING'S  BENCH  DIVISION. 


Fefyruary  11, 1908. 

(Before    Alverstone,    L.C.J.,   A.   T. 
Lawrence  and  Sutton,  JJ.) 

Crump  v.  Lewis. 

Local  government— Distress  coraniittee— 
A|)pointinent  of  member  of  council  as 
paid  oflScer —Voting  as  member  of 
council— Penalty—  Local  Government 
Act,  1894  (56  &  57  Vict.  c.  73),  s.  46  (1) 
(d),  (8)—  Unemployed  Workmen  Act, 
1905  (5  Edw.  7,  c.  18),  ss.  1  (1),  2  (1). 

A  distress  committee  established  for  an 
urban  district  under  the  provisions  of 
the  Unemployed  Workmen  Act^  1905, 
appointed  the  respondent  to  the  office  of 
registrar  and  inquiry  agent  at  a  weekly 
salary.  The  respondent  toas^  at  the 
time  of  his  appointment^  a  member 
of  the  council  of  the  urban  district^  and 
while  holding  the  office  voted  in  his 
capacity  as  councillor  at  a  meeting  of 
the  district  council. 

Held,  that  the  distress  committee  was  a 
committee  of  the  council^  that  the 
respondent  add  a  paid  office  under  the 
council^  and  that  he  had,  therefore, 
committed  an  offence  against  s.  46  (8)  of 
the  Local  Government  Act,  1894. 

.  Case  stated  by  two  justices  for  Essex, 
being  a  court  of  summary  jurisdiction  sitting 
at  the  petty  sessional  court-house  for  the 
division  of  the  Half  Hundred  of  Beacon- 
tree  : 

1.  At  the  court  of  summary  jurisdiction 
sitting  as  aforesaid  an  information  was 
preferred  by  George  William  Crump  (here- 
inafter called  the  appellant)  under  the  Local 
Government  Act,  1894^  a|;ainst  Thomas 
Townaend  Lewis  (hereinafter  called  the 
respondent),  for  that  the   respondent   on 
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April  19th,  1907.  at  the  parish  of  Waltham- 
stow,  in  the  said  countv,  did  act  or  vote  as 
a  district  councillor  of  the  urban  district 
council  of  Walthamstow,  he  being  disquali- 
fied for  bein^  a  member  of  such  council  b^ 
holding  a  paid  office  under  the  said  council 
—to  wit,  tne  office  of  a  registrar  or  inquiry 
agent  for  the  purposes  of  the  Unemployed 
Workmen  Act,  1905,  at  a  weekly  salary  of 
£1  10s.,  contrary  to  the  statute  in  such  case 
made  and  provided,  which  information  was 
heard  on  July  13th,  1907,  when  we  dismissed 
the  same. 

2.  Upon  the  hearing  of  the  information 
the  following  facts  were  proved  or  ad- 
mitted : 

(a)  The  urban  district  of  Walthamstow 
has  a  population,  according  to  the  last 
census  for  the  time  being,  of  not  less  than 
50,000,  and  there  has  been  established  by 
order  of  the  Local  Government  Board  a 
distress  committee  for  the  said  urban 
district  under  the  provisions  of  the  Unem- 
ployed Workmen  Act,  1905. 

(b)  The  council  for  the  said  urban  district 
duly  appointed  the  members  of  the  distress 
committee,  which  was  constituted  as  fol- 
lows :  Twelve  members  of  the  said  council, 
eight  members  of  the  board  of  guardians 
nominated  b]r  such  board,  and  hve  other 
persons  appointed  by  the  said  council  from 
outside  their  own  body. 

(c)  The  expenses  of  the  distress  com- 
mittee are  defrayed  out  of  a  fund  supplied 
by  voluntary  contributions  given  for  the 

Surpose,  and  by  contributions  made  on  the 
emand  of  the  committee  by  the  urban 
district  council.  The  establishment  charges 
of  the  distress  committee,  including  the 
expenses  incurred  by  them  in  respect  of 
employment  registers  and  in  the  collection 
of  information,  are  defrayed  out  of  the 
contributions  so  made  by  the  council.  The 
accounts  of  the  distress  committee  are 
separate  and  distinct  from  those  of  the 
council.  They  form  the  subject  of  a  separate 
and  distinct  audit  by  the  Local  Government 
Board  auditor,  and  the  accounts  are  sub- 
mitted direct  to  t^e  auditor  by  the  committee 
through  their  secretary. 

(d)  The  distress  committee  appoint  their 
own  servants,  provide  their  own  officers, 
and  do  all  sucn  acts  and  things  as  are 
necessary  to  carry  out  the  purposes  for  which 
the  committee  has  been  appointed,  free 
from  the  control  of  the  council.  The  com- 
mittee does  not  report  to  the  council,  and 
the  council  does  not  review  the  proceedings 
of  the  committee.  The  functions  of  the 
committee  are  not  delegated  to  them  by  the 
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council,  who,  indeed,  have  no  rights  or 
duties  which  they  can  delegate. 

(e)  The  distress  committee  on  December 
4th,  1906,  appointed  the  resi)ondent  to  the 
office  of  registrar  and  inquiry  agent  at  a 
weekly  salary  of  £1  lOs.,  and  he  continued 
in  such  office  and  received  such  salary  until 
April  25th,  1907. 

(O.The  respondent  at  the  time  of  his 
appointment  was  a  duly-elected  councillor 
of  the  urban  district  council  of  Waltham- 
stow,  and  he  continued  in  that  office  until 
the  date  of  the  hearing  of  the  information. 

(g)  On  April  19th,  1907,  the  respondent 
was  present  at  a  meeting  of  the  urban 
district  council,  and  he  then  voted  in  his 
capacity  of  a  councillor. 

3»  On  the  part  of  the  appellant  it  was 
contended  that,  inasmuch  as  tne  respondent 
was  appointed  to  a  paid  office  by  the  distress 
committee,  which  had  itself  been  appointed 
by  the  urban  district  council,  and  as  the 
salary  of  the  respondent  was  paid  out  of  the 
contributions  made  by  the  council,  it  was 
clear  that  the  respondent  held  a  paid  office 
under  the  council,  and  that  this  view  was 
supported  by  the  fact  that  in  section  2  of 
the  Unemployed  Workmen  Act,  1905,  the 
distress  committee  is  described  as  "  a  distress 
committee  of  the  council." 

4.  On  the  part  of  the  respondent,  it  was 
contended  that  tlie  duty  which  aevolved 
upon  the  council  of  appointing  the  distress 
committee  was  only  a  convenient  and 
appropriate  mode  of  bringing  it  into  exist- 
ence, and  that,  having  once  appointed  such 
committee,  the  council  had  no  further 
duties,  rights,  or  responsibilities,  and  had 
no  control  over  the  committee,  either  as  to 
the  appointment  or  payment  of  officers,  or 
in  any  other  way,  and  that,  having  regard 
to  these  considerations  and  the  foregoing 
facts,  it  could  not  be  said  that  the  respon- 
dent held  a  paid  office  under  the  urban 
district  council,  but  under  an  independent 
authority— namely,  the  distress  committee^ 
It  was  also  contended  that  this  view  was 
strengthened  by  the  fact  that  in  carrying 
out  their  duties  the  distress  committee  did 
not  exercise  functions  delegated  to  them  by 
the  urban  district  council,  and  that  the 
council  had  no  duties  which  they  could 
delegate. 

5.  Attention  was  called  to  the  Local 
Qovernment  Act,  1894,  the  Unemployed 
Workmen  Act,  1905,  and  the  Urban  Distress 
Committees  (Unemployed  Workmen)  Order 
of  September  20th,  1905,  particularly  with 
respect  to  Article  6  of  such  Order. 
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6.  We  were  of  opinion  that  the  respon- 
dent did  not  hold  a  paid  office  under  the 
Walthamstow  Urban  District  Council,  and 
therefore  we  dismissed  the  information. 

7.  The  question  upon  which  the  opinion 
of  the  court  is  desired  is  whether  we  the 
said  justices  being  such  a  court  of  summary 
jurisdiction  upon  the  above  statement  of 
facts  came  to  a  correct  determination  and 
decision  in  point  of  law  and  if  not  what 
should  be  done  in  the  premises. 

Dated  the  1st  day  of  October  1907  at  the 
Court  House,  Great  Eastern  Road,  Strat- 
ford. 

(Signed)      Andrew  Johnston. 
R.  Ward. 

The  Local  Government  Act,  1894,  s.  46  (1), 
provides : 

"A  person  shall  be  disqualified  for 
being  elected  or  being  a  member  or 
chairman  of  a  council  of  a  parish 
or  of  a  district  other  than  a  borough 
or  of  a  board  of  guardians  if  he  .  .  .  (d) 
holds  any  paid  office  under,  the  parish 
council  or  district  council  or  board  of 
guardians  as  the  c&se  may  be    .    .     ." 

Section  46  (8)  provides  :  "  If  any  person 
acts  when  disqualified,  or  votes  when  pro- 
hibited under  this  section,  he  shall  for 
each  offence  be  liable  on  summary  con- 
viction to  a  fine  not  exceeding  twenty 
pounds." 

The  Unemployed  Workmen  Act,  1905, 
s.  1  (I)  provides  : 

"  For  the  purposes  of  this  Act  there  shall 
be  established,  by  order  of  the  Local 
Government  Board  under  this  Act,  a  distress 
committee  of  the  council  of  every  metro- 
politan borough  in  London,  consisting 
partly  of  members  of  the  borough  council 
and  partly  of  members  of  the  board  of 
guardians  of  every  poor  law  union  wholly 
or  partly  within  the  borough  and  of  per- 
sons experienced  in  the  relief  of  distress 

Section  2  (1)  provides:  "There  shall  be 
established  by  order  of  the  Local  Govern- 
ment Board  for  each  municipal  borough 
and  urban  district  with  a  population, 
according  to  the  last  census  for  the  time 
being,  of  not  less  than  fift^  thousand,  and 
not  bein^  a  borough  or  district  to  which 
the  provisions  of  section  one  of  this  Act 
have  been  extended,  a  distress  committee 
of  the  council  for  the  purposes  of  this  Act,  * 
with  a  similar  constitution  to  that  of  a  dis- 
tress committee  in  London,  and  the  distress 
committee  so  established  shall,  as  regards 
their  borough  or  district,  have  the  same 
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daties  and  powers,  so  far  as  applicable,  as 
are  given  by  this  Act  to  the  distress  com- 
mittees and  central  body  in  London  ..." 
The  Urban  Distress  Committees  (Unem- 
ployed Workmen)  Order,  1905,  Art.  VI., 
provides:  "Section  46  of  the  Local  Govern- 
ment Act,  1894,  shall  apply  to  a  distress 
committee  and  to  any  member  as  if,  with 
the  necessary  modifications,  the  said  section 
were  herein  re-enacted,  and  in  terms  made 
applicable;  and  every  person  disoualified 
by  the  said  section  as  so  applied  snail  be- 
come disqualified  by  virtue  of  this  Order." 

Thornton  Lawes  {Geo,  Borwick  with  him), 
for  the  appellant.  —  The  respondent  was 
guilty  of  tne  offence  charged.  The  distress 
committee  is  a  committee  of  the  council. 
Section  2  (1)  of  the  Unemployed  Workmen 
Act,  1905,  and  Art.  II.  of  the  Urban  Distress 
Committees  (Unenaployed  Workmen)  Order, 
1905,  so  describe  it.  The  respondent,  there- 
fore, held  a  paid  office  under  a  committee 
of  the  council  and  consequently  under  the 
council.  He  is  paid  out  of  funds  to  which 
the  council  contribute.  Though  some 
members  of  the  committee  are  not  members 
of  the  council,  they  are  all  appointed  by 
the  council.  The  intention  of  the  le^lature 
was  to  preserve  purity  in  municipal  life. 
The  circular  of  the  Local  Qovernment 
Board  dated  September  20th,  1905,  adopted 
the  view  contended  for  on  behalf  of  the 
appellant. 

The  respondent,  in  person. —The  distress 
committee  is  not  really  a  committee  of  the 
council.  The  council  cannot  interfere  with 
it  in  any  way.  Some  of  the  members  of 
the  distress  committee  are  not  members  of 
the  council  at  all.  The  distress  committee 
is  an  entirely  separate  body.  [He  stated 
that  he  had  tendered  his  resignation,  but 
had  been  advised  that  he  was  not  respon- 
sible.] 

Alvebstone,  L.C.J.— This  question  is  by 
no  means  free  from  difficulty,  and  in 
deciding  as  we  think  we  must  that  the 
respondent  is  disqualified,  we  cast  no  im- 
putation upon  him.  He  appears  to  have 
acted  perfectly  properly,  to  have  tendered 
his  resignation,  ana  to  have  been  advised 
that  he  was  not  responsible.  But  I  have 
come  to  the  conclusion  that  he  is  holding 
a  paid  office  under  the  district  council.  The 
Unemployed  Workmen  Act,  1906,  is  some- 
what peculiarly  framed,  but  looking  all 
tlurougn  it  1  find  that  the  distress  committee 
is  not  only  spoken  of  bat  treated  as  beinff  a 
committee  of  the  council,  and  funds,  so  far 
as  they  are  required  for  the  establishment 
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charges  of  the  distress  committee,  are  to  be 
paid  out  of  sums  partly  contributed  by  the 
various  councils.  In  those  circumstances, 
it  seems  to  me  that  the  Act  contemplates 
these  committees  as  being  committees  of 
the  council.  The  first  point  raised  by  the 
respondent  is  that  they  are  not  to  be  so 
regarded,  because  there  are  members  who 
are  in  the  nature  of  co-opted  members ;  but 
I  think  the  statute  does  provide  through- 
out that  those  members  are  to  be  appointed 
by  the  council.  Therefore,  the  distress 
committee  is  a  committee  of  the  council. 
That  raises  the  question  whether  paid 
officers  appointed  by  the  committees  of  the 
council  are  to  be  regarded  as  persons  ^vho 
hold  paid  offices  under  the  council.  I  think 
they  ought  to  be  so  regarded.  There  is  no 
separate  statutory  authority  for  the  appoint- 
ment of  paid  officers  as  such,  and  the  funds 
to  pay  such  officers  must  come  out  of  the 
funds  of  the  general  body.  The  legislature 
intended  to  give  protection  against  the  mis- 
chief of  persons  who  might  be  thought  to  have 
an  interest,  acting  as  members  of  the  employ- 
ing body.  Article  VI.  of  the  Urban  Distress 
Committees  (Unemployed  Workmen)  Order. 
1905,  does  not  in  any  wav  alter  the  effect  of 
s.  46  (1)  (d)  of  the  Local  Government  Act, 
1894,  whicn  is,  that  a  person  holding  a  paid 
office  under  the  council  shall  be  disqualified 
from  acting  on  the  council ;  but  that  does 
not  in  any  way  touch  the  main  ground  on 
which  I  decide  this  case,  namely,  that  paid 
officers  of  the  distress  committee  must  be 
regarded  as  persons  who  hold  a  paid  office 
under  the  council,  because  it  is  a  distress 
committee  of  the  council  with  power  to 
have  those  persons  paid  out  of  the  funds  of 
the  council.  The  decision  of  the  magis- 
trates ought  to  have  been  that  the  respon- 
dent was  disqualified. 

A.  T.  Lawrence,  J.-  -I  am  of  the  same 
opinion.  I  think  that  the  distress  com- 
mittee is  a  committee  of  the  council,  and  as 
its  officers  are  paid  out  of  the  funds  of  the 
council,  it  is  within  the  meaning  of  the  dis- 
qualification contained  in  s.  46  (1)  (d)  of  the 
Local  Government  Act,  1894,  so  that  its 
paid  officers  should  not  also  be  members  of 
the  council. 

Sutton,  J.— I  agree. 

Appeal  cUlotoed  aiid 
case  remitted. 

Solicitor  for  the  appellant :  C.  T.  Wilkin- 
son. 
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February  12,  13,  1908. 

(Before   Alverstone,    L.C.J.,    A.    T. 
Lawrence  and  Sutton,  5i,) 

Thompson  v.  McKenzie. 

Licensing  —  Permitting  drunkenness  — 
Lodger  —  Admission  in  a  state  of 
intoxication  —  Licensing  Act^  1872 
(35  &  36  Vict.  c.  94),  s.  13— Licensing 
Act,  1902  (2  Edw.  7,  c.  28),  s.  4. 

The  appellant  tms  a  person  licen&ed  for  the 
sate  of  intoxicating  liquors  of  all  kinds 
by  retail  at  a  hotel  in  Cardiff,  A 
man  named  Thomas  entered  the  hotel  at 
10.30  p,m,  on  a  Sunday  in  a  state  of 
intoxication,  and  his  condition  was 
observed  by  the  appellant's  manager, 
who  accepted  him  as  a  lodger  and 
allowed  him  to  go  to  the  smoking-room, 
where  two  police  officers  found  him  in  a 
state  of  intoxication  at  11.30  p,m.  In 
Cardiff  premises  licensed  for  the  sale 
of  intoxicating  liqv/yrs  by  retail  are 
required  by  law  to  be  closed  during  the 
whole  of  Sunday  except  as  to  bona  fde 
travellers,  persons  lodging  in  the  house, 
and  private  friends  bona  fde  enter- 
tained by  the  licence-holder  at  his  own 
expense. 

The  appellant  was  convicted  of  permitting 
drunkenness  on  his  licensed  premises 
contrary  to  s.  13  of  the  Licensing  Act, 
1872. 

Held,  that  as  the  appellant  was  not  bound 
to  admit  Thomas  in  a  state  of  intoxica- 
tion, the  magistrate  was  entitled  to  find 
that  the  appellant  had  not  discharged 
-the  onus  of  proof  cast  upon  him  by  s.  4 
of  the  Licensinq  Act,  1902,  and  the 
conviction  must  be  upheld. 

Case  stated  by  a  stipendiary  magistrate 
for  Cardiff  on  an  information  preferred  by 
William  McKenzie,  the  respondent,  under 
s.  13  of  the  Licensing  Act,  1872,  against 
William  Thompson,  the  appellant,  for  that 
he  on  July  28th,  1907,  at  the  city  of  Cardiff, 
then  being  a  person  licensed  for  the  sale  of 
intoxicating  liquors  by  retail  in  his  house 
and  premises  known  as   Elliott's   Family 
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Hotel  there  situate,  did  unlawfully  permit 
drunkenness  to  take  place  on  bis  said 
licensed  premises.  The  magistrate  con- 
victed the  appellant,  and  fined  him  40s.  and 
108.  costs. 

1.  On  the  hearing  of  the  information  the 
following  facts  were  proved : 

(1)  That  on  July  2dth,  1907,  the  appellant 
was  a  person  licensed  for  the  sale  of  mton- 
cating  liquors  of  all  kinds  by  retail  at  his 
house  and  premises  called  Elliott's  Family 
Hotel,  an  inn  situated  in  St  Mary  Street, 
Cardiff. 

(2)  That  at  11.30  p.m.  on  July  28th,  1907 
(a  Sunday),  two  police  officers  visited  the 
appellant's  licensed  premises,  and  found 
seven  or  eight  men  in  the  smoking-room, 
one  of  them,  William  John  Thomas,  beine 
asleep  in  a  chair.  He  was  awakened,  and 
found  to  be  drunk. 

(3)  That  William  John  Thomas  was  a 
person  lodging  in  the  house,  having  engaged 
a  bedroom  earlier  that  evening,  namely,  at 
10.30  p.m. 

(4)  That  he  was  drunk  when  he  entered 
the  hotel  at  10.30  p.m.,  and  his  condition 
of  drunkenness  was  then  observed  by  the 
"  boots,"  who  booked  the  room,  and  by  the 
appellant's  raana^r,  who  was  m  charge  of 
the  licensed  promises. 

(5)  That  tne  manager  accepted  Thomas 
as  a  lodger,  and  took  no  step  to  eject  him 
or  to  have  him  conducted  forthwith  to  his 
sleeping  apartment,  but  allowed  him  to  go 
into  the  smoking-room,  and  remain  there 
with  other  lodgers  for  fifty  minutes — namely, 
from  10.30  p.m.  till  11.20  p.m.— without 
taking  any  step  to  remove  him,  eject  him, 
or  prevent  his  remaining  in  a  drunken  con- 
dition in  the  smoking-room,  which  was  a 
public  room  open  to  the  other  lodgers  on 
the  premises. 

2.  In  the  city  of  Cardiff  premises  licensed 
for  the  sale  of  intoxicating  liquors  by  retail 
are  required  by  law  to  be  closed  during  the 
whole  of  Sunday  except  as  to  bon&  fide 
travellers,  persons  lodging  in  the  house,  and 
private  friends  bon&  fide  entertained  by  a 
licensed  person  at  his  own  expense. 

3.  On  the  part  of  the  appellant  it  was 
contended  that  he  was  not  liable  to  be  con- 
victed of  the  offence  charged,  inasmuch  as 
Thomas,  at  the  time  when  he  was  found 
drunk,  was  a  lodger,  and  was  not  in  the 
hotel  tor  the  purpose  of  using  the  same  as 
licensed  premises. 

4.  On  the  part  of  the  respondent  it  was 
contended  that  it  is  an  offence  for  a  licensed 
person  to  permit  drunkenness  on  his  pre- 
mises, irrespective  of  the  fact  that  the 
drunken  person  is  a  lodger ;  that  if  the 
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legislature  had  intended  that  an  exception 
should  be  made  in  the  case  of  a  lodger 
in  proceedings  taken  under  s.  13  of  the 
Licensing  Act,  1872,  it  would  have  said  so 
in  express  terms,  as  in  the  case  of  s.  25  of 
the  same  Act,  which  exempts  a  lodeer  from 
the  penalty  incurred  by  persons  unlawfully 
found  on  licensed  premises  during  closing 
hours. 

The  following  cases  were  cited  during  the 
argument :  Warden  v.  Pye  (1877),  41  J.  P. 
120  :  2  C.  P.  D.  74  ;  Lester  v.  Torrens  {1877\ 
41  J.  P.  821 ;  2  Q.  B.  D.  403  •  R,  v.  Felly 
(1897),  61  J.  P.  373  ;  [18971  2  Q.  B.  33,  and 
Kessack  y.  Smith  (1906),  7  F.  Just.  Cas.  75. 

5.  I  was  of  opinion  that  s.  4  of  the 
Licensing  Act,  1902,  being  general  in  terms 
and  containing  no  exemption,  was  applicable 
to  proceedings  for  permitting  drunkenness 
under  s.  13  of  the  Licensing  Act,  1872,  in 
respect  of  all  persons  except  the  licensed 
person  himself  (Warden  v.  Pye,  supra) 
found  drunk  on  the  premises,  and  that  on 

Sroof  that  any  person  (excepting  only  the 
censed  person  himself)^  was  drunk  on  such 
premises  it  became  incumbent  on  the 
licensed  'person  to  prove  that  he  and  his 
servants  took  all  reasonable  steps  for  pre- 
venting  drunkenness  en  the  premises ; 
and  inasmuch  as  the  appellant's  manager, 
knowing  Thomas  to  be  drunk,  had  admitted 
him  to  the  licensed  premises,  although  not 
bound  so  to  do  ;  had  accepted  Thomas  as  a 
lodger,  although  not  bound  so  to  do  ;  having 
accepted  Thomas  as  a  lodger,  had  omitted 
forthwith  to  conduct  him  to  his  sleeping 
apartment,  and  had  permitted  Thomas 
whilst  in  a  drunken  condition  to  remain 
for  fifty  minutes  with  other  lodgers  in 
the  smoking-room,  I  was  of  opinion  that 
the  appellant's  manager  had  not  taken  all 
reasonable  steps  for  preventing  drunkenness, 
and  accordingly,  as  he  had  failed  to  dis- 
charge the  burden  of  proof  incumbent  on 
him,  I  convicted  the  appellant. 

6.  The  question  upon  which  the  opinion 
of  the  court  is  desired  is  whether  s.  13 
of  the  licensing  Act,  1872,  and  s.  4  of  the 
Licensing  Act,  1902,  are  applicable  to  the 
case  of  a  lodger  being  found  drunk  on 
licensed  premises  during  closing  hours. 

If  the  answer  of  the  court  is  in  the  nega- 
tive, then  the  conviction  i»  to  be  quashed, 
but  if  the  answer  is  in  the  affirmative,  the 
conviction  will  stand. 

Dated  this  20th  day  of  November,  1907, 
at  the  Law  Courts,  Cardiff. 

(Signed)  T.  W.  Lewis, 

A  stipendiary  magistrate  for 
the  city  aforesaid. 
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The  Licensing  Act,  1872,  s.  13,  provides  : 
"  If  any  licensed  person  permits  drunken- 
ness or  any  violent,  quarrelsome,  or  riotous 
conduct  to  take  place  on  his  premises,  or 
sells  any  intoxicating  liauor  to  any  drunken 
person,  he  shall  be  liable  to  a  penalty  not 
exceeding  for  the  first  offence  ^10,  and  not 
exceeding  for  the  second  and  any  subse- 
quent offence  £20.  .  .  ." 

The  Licensing  Act,  1902,  s.  4,  provides : 
"Where  a  licensed  person  is  charged  with 
permitting  drunkenness  on  his  premises, 
and  it  is  proved  that  any  person  was  drunk 
on  his  premises,  it  shall  he  on  the  licensed 
person  to  prove  that  he  and  the  persons 
employed  by  him  took  all  reasonable 
steps  for  preventing  drunkenness  on  the 
premises." 

John  Sankev,  for  the  appellant.— After 
closing  hours  licensed  premises,  so  far  as 
the  landlord  and  his  guests  are  concerned, 
are  private  premises  to  which  the  penal 
sections  of  the  Licensing  Acts  do  not  apply, 
the  only  limitation  being  that  the  police 
may  go  in  to  see  that  people  are  not 
being  supplied  with  drink  during  prohibited 
hours.  A  lodger  is  entitled  to  oe  served 
during  closing  hours,  and  it  would  be  odd 
that  a  publican  could  not  be  convicted  for 
serving  a  lodger  during  closing  hours  and 
could  nevertheless  be  convicted  for  having 
a  drunken  lodger  on  his  premises.  The  ex- 
pression  "licensed  premises  "  means  licensed 
premises  open  to  the  public  for  the  purposes 
of  the  licence  (Lester  v.  Torrens,  supra). 
Here  the  premises  were  being  used  tor  a 
private  purpose  during  closing  hours.  A 
person  who  enters  the  house  to  use  it  as 
licensed  premises  and  not  as  a  lodger  or 
inmate  and  who  is  found  drunk  in  the  uouse 
after  that  time  may  be  convicted  (B,  v. 
Pelly,  sunra),  and  it  follows  that  the  land- 
lord could  not  be  convicted  for  permitting 
drunkenness  on  the  part  of  a  lodger  on  his 
premises.  The  magistrate  convicted  on  the 
authority  of  Kessack  v.  Smith,  supra,  but 
in  that  case  there  was  a  breach  of  the 
condition  set  out  in  the  sixth  schedule  to 
the  Licensing  (Scotland)  Act,  1903.  Sec- 
tion 13  of  the  Licensing  Act,  1872,  is  one 
of  a  series  of  sections  headed  "Offences 
against  public  order,"  but  in  these  circum- 
stances there  is  no  offence  against  public 
order. 

Iv&r  Bowen,  for  the  respondent.— The 
appellant  did  not  dischar^  the  onus  thrown 
upon  him  by  s.  4  of  the  Licensing  Act,  1902. 
In  Hope  V.  WarburUm  (1892\  66  J.  P.  328  ; 
[1892]  2  Q.  B.  134,  it  was  decided  that  it  is 
not  necessary  to  show  that  the  drunken 
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person  was  served  with  driok  on  the  pre- 
mises. No  licensed  person  ought  to  admit 
a  drunken  person  at  all  even  as  a  lodger. 
Section  18  of  the  Licensing  Act,  1872, 
gives  the  licensee  express  power  to  exclude 
drunken  persons.  [He  also  referred  to 
Andrews  v.  DenUm  {1S97),  61  J.  P.  326 ; 
[1897]  2  Q.  B.  37.]  An  innkeeper  is  not 
bound  to  receive  a  drunken  person  (i?.  v. 
Jiymer  (1877),  41  J.  P.  199 ;  2  Q.  B.  D.  136). 

Sankey,  in  reply. — It  is  nowhere  in  the 
Licensing  Acts  made  an  offence  for  the 
licence-holder  to  admit  a  drunken  person 
after  closing  hours.  In  Hope  v.  Warburton. 
supra,  the  drunken  person  was  admitted 
during  licensed  hours.  After  licensed  hours 
the  premises  are  not  a  public  place  at  all. 
There  is  no  original  offence  here  and  there- 
fore no  onus  to  discharge.  If  there  is  room 
for  a  person  on  licensed  premises  he  is 
entitlecl  to  go  there  as  a  guest  and  to 
remain  until  he  loses  his  character  of 
traveller  {Lamond  v.  Richards  (1S97\ 
61  J.  P.  260  ;  [1897]  1  Q.  B.  541).  Section  18 
of  the  Licensing  Act,  1874,  savs  that  the 
landlord  may  turn  out  a  drunken  person. 
If  the  respondent's  contention  is  correct, 
that  section  would  have  to  be  read  as 
meaning  that  the  landlord  must  turn  him 
out.  That  is  an  enabling  section  for  the 
landlord,  not  a  penal  section  directed  against 
him. 

Alveestone,  L.C.J.— This  case  raises  a 

Soint  of  great  difficulty  and  nicety,  and  I 
o  not  feel  at  all  clear  as  to  the  judgment 
I  am  about  to  give.  I  think  that  on  both 
sides  reasons  could  be  given  that  are  almost 
equally  cogent.  It  may  be  said,  as  Mr. 
Sankey  contended,  that  the  appellant  did 
not  {)ermit  drunkenness  at  all,  out  simply 
permitted  a  man  who  was  drunk  to  come 
in.  On  the  other  hand,  it  may  be  said  that 
the  object  of  the  legislature  was  to  prevent 
drunkenness  on  licensed  premises,  and  that 
if  a  licence  holder  permits  a  drunken  person 
to  be  on  his  licensed  premises,  though  he 
may  not  have  contributed  to  the  drunken- 
ness, an  offence  has  been  committed.  Be- 
tween those  two  considerations  we  have  to 
decide.  If  the  appellant  could  have  refused 
admi^ion  to  the  man  Thomas,  who  was 
subseoucritly  found  drunk  on  the  premises, 
I  think  this  conviction  ought  to  be  affirmed. 
But  if,  in  view  of  the  character  of  the  inn, 
or  of  what  actually  happened,  the  appellant 
was  bound  to  admit  nim,  it  would  not  be 
right  to  say  that  the  appellant  permitted 
drunkenness  on  the  premises.  In  order  to 
decide  the  matter  we  have  to  look  carefullv 
at  the  sections  and  at  the  decisions  which 
122 
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have  been  given  upon  them.  Section  12  of 
the  Licensing  Act,  1872,  provides  that 
"every  person  found  drunk  on  any  high- 
way or  other  public  place,  whether  a  build- 
ing or  not,  or  on  any  licensed  premises,  shall 
be  liable  to  a  penalty  ..."  It  is  plain 
that  licensed  premises  are  not  there  treated 
as  part  of  a  public  place  or  as  a  public 
place,  because  the  words  "licensed  pre- 
mises'' are  used  as  well  as  the  words 
"public  place."  Section  13  of  the  same 
Act  provides  that  "  if  any  licensed  person 
permits  drunkenness  ...  to  take  place 
on  his  premises  ...  he  shall  be  liable 
to  a  penalty  ..."  Section  18  of  the 
same  Act  provides  that  "any  licensed  per- 
son may  refuse  to  admit  to  and  may  turn 
out  of  the  premises  in  respect  of  which  his 
licence  is  granted  any  person  who  is  drunken 
.  .  .  and  any  person  whose  presence  on 
his  premises  would  subject  him  to  a  penalty 
under  this  Act  ..."  The  last  section 
I  have  read  is  required  in  order  to  prevent 
actions  of  trespass  on  the  iMtrt  of  a  arunken 
person  who  is  turned  out  of  licensed  pre- 
mises, and  the  section  also  provides  for  the 
case  of  a  refusal  to  admit  a  drunken  per- 
son, in  which  case  there  would  be  no  tres- 
pass at  all.  Section  25  of  the  same  Act 
provides  that  if  during  closing  hours  any 
person  is  found  on  the  premises  he  shall 
unless  he  W8us  an  inmate,  servant  or  lodger  or 
a  bon&  fide  traveller  or  that  otherwise  his 
presence  was  not  in  contravention  of  the 
Act  be  liable  to  a  penalty.  Section  4  of 
the  Licensing  Act,  1902,  provides  that 
"where  a  licensed  person  is  charged  with 
permitting  drunkenness  on  his  premises, 
and  it  is  proved  that  any  person  was 
drunk  on  his  premises,  it  shall  lie  on 
the  licensed  person  to  prove  that  he 
and  the  persons  employed  oy  him  took  all 
reasonable  steps  for  preventing  drunken- 
ness on  the  premises."  It  is  to  be 
noted  that  that  section  is  not  limited  to 
open  hours.  It  applies  in  certain  circum- 
stances to  licensea  premises  during  closing 
hours,  and  it  was  intended  that  a  publican 
should  prevent  drunken  people  from  coininff 
into  his  premises  at  all,  unless  he  is  obliged 
to  admit  them  by  some  paramount  autho- 
rity. It  follows  from  its  bein^  an  offence 
for  a  person  to  be  drunk  on  licensed  pre- 
mises, and  its  being  an  offence  for  a 
publican  to  permit  drunkennnoss  on  his 
premises,  and  from  the  publican  being  en- 
titled to  refuse  admission  to  a  person  in  a 
state  of  intoxication,  that  it  is  an  offence 
for  a  publican  to  permit  a  drunken  lodger 
to  be  on  the  premises.  That  is  supple- 
mented by  the  rule  as  to  onus.    As  to  the 
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decided  cases,  theystand  in  this  way.  It 
was  decided  in  Warden  v.  Pye^  supra, 
that  a  licensed  person  could  not  be  con- 
victed of  permitting  drunkenness  under 
s.  13  of  the  Licensing  Act,  1872,  by  reason 
of  getting  drunk  on  his  own  premises.  It 
was  then  decided  in  Lester  v.  Torrens,  supra. 
that  the  term  ''  licensed  premises,''  as  used 
in  s.  12  of  the  Licensing  Act,  1872,  means 
licensed  premises  while  they  are  open  to 
the  public  for  the  purposes  of  the  licence, 
and  that,  consequently,  a  licensed  person  who 
is  found  drunk  on  licensed  premises  in  his 
own  occupation  after  licensed  hours,  and 
when  the  premises  are  closed  to  the  public, 
is  not  liable  to  a  penalty  under  that  section. 
Therefore,  we  have  those  two  cases  which 
recognise  that  if  a  person  is,  so  to  speak, 
lawfully  on  the  premises  after  licensed 
hours,  and  is  found  drunk  there,  that  is  not 
sufficient  to  constitute  the  offence  of  being 
drunk  on  the  premises,  and  that  is  really 
involved  in  the  reasoning  of  the  judgments 
in  H,  V.  Pelly,  supra,  where  it  was  decided 
that  a  customer,  not  being  an  inmate  or 
lodger,  who  is  found  drunk  on  licensed  pre- 
mises after  the  closing  hour,  and  after  the 
premises  are  in  fact  closed,  might  be  con- 
victed under  s.  12  of  the  Licensing  Act. 
1872,  of  being  found  drunk  on  licensea 
premises.  Mr.  Sankey  rightly  relied  on 
that  decision  as  showing  that  if  the  person 
found  drunk  in  that  case  had  been  on  the 
premises,  either  as  landlord  or  lodf^er,  there 
would  not  have  been  sufficient  evidence  to 
justify  a  conviction.  The  point  that  the 
landlord  need  not  have  admitted  Thomas 
at  all,  was  not  taken  before  the  magistrate. 
But  it  is  found  in  the  case  that  "Thomas 
was  a  person  lodging  in  the  house,  having 
engaged  a  bedroom  earlier  that  evening, 
namely,  at  10.30  p.m."  At  first,  I  thought 
that  that  was  before  he  was  admitted.  But 
that  it  does  not  mean  that  is  clear  from  the 
next  two  paragraphs,  which  say  that  he 
was  drunk  when  ne  entered  the  hotel  at 
10.30  p.m.,  and  his  condition  of  drunken- 
ness was  then  observed  by  the  "boots." 
who  booked  the  room,  and  by  the  appellant's 
manager,  who  was  in  charge  of  the  licensed 
premises,  and  the  manager  accepted  Thomas 
as  a  lodger  and  took  no  step  to  eject  him, 
or  to  have  him  conducted  forthwith  to  his 
sleeping  apartment.  In  those  circumstances, 
there  was  no  obligation  on  the  appellant  to 

Sirmit  Thomas  to  come  into  the  house, 
e  might  have  refused  to  admit  him  under 
s.  18  of  the  Licensing  Act,  1872,  and  if 
without  any  previous  contract  a  publican 
does  admit  a  drunken  person  to  his  pre- 
mises, even  after  closing  hours,  it  woula  be 
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an  offence  a^inst  s.  13  of  that  Act.  The 
learned  magistrate  gives  as  one  of  the 
reasons  for  his  opinion  that  an  offence  had 
been  committed,  that  the  manager  had 
omitted  forthwith  to  conduct  Thomas  to 
his  sleeping  apartment,  but  I  am  not  quite 
clear  that  that  is  a  good  reason,  as  he 
might  not  have  admitted  him  at  all.  The 
case  is  very  near  the  line ;  but  in  view  of 
the  fact  that  the  appellant  need  not  have 
admitted  Thomas  at  all,  I  am  not  prepared 
to  say  that  the  magistrate  has  come  to  a 
wrong  conclusion  when  he  says  that  the 
appellant  did  not  dischar^  the  onus  thrown 
upon  him  by  s.  4  of  the  Licensing  Act,  1902. 
I  think,  therefore,  the  appeal  must  be  dis- 
missed. 

A.  T.  Lawrence,  0.— I  am  of  the  same 
opinion,  but  I  have  felt  great  difficulty  in 
coming  to  this  conclusion,  to  which  I  cer- 
tainly should  not  have  come  but  for  the 
finding  of  the  magistrate,  that  the  appellant 
was  not  bound  to  receive  Thomas.  I  think 
that  that  is  a  finding  in  which  the  magis- 
trate was  justified,  because  at  common  law 
he  was  not  bound  to  receive  him  being 
drunk,  and  he  was  under  no  contract  to 
receive  him  at  the  time  when  he  did  receive 
him,  because  he  was  not  a  lodger  before  the 
time  when  he  presented  himself  drunk  at 
10.30  p.m.  to  take  a  room.  That  being 
the  position,  the  Question  is  whether  it  is 
not  an  offence  under  s.  13  of  the  Licensing 
Act,  1872,  to  receive  him  as  a  lodger 
in  that  condition.  I  observe  that  that 
section  is  directed  to  the  conduct  of  a 
licensed  person  rather  than  to  the  manage- 
ment of  his  house.  It  says  that  if  ne 
permits  drunkenness  to  take  place  on  his 

g remises,  he  is  liable  to  a  penalty.  I  have 
ad  great  doubt  whether  admitting  a  nian 
in  a  condition  of  drunkenness  is  permitting 
drunkenness  to  take  place  on  his  premises. 
But  perhaps  it  is.  Section  4  of  the  Licensing 
Act,  1902,  certainly  seems  to  construe  the 
words  as  having  that  meaning,  because  it 
says  that  where  a  licensed  person  is  charged 
with  permitting  drunkenness  on  his  pre- 
mises, the  onus  is  on  him  to  show  that  all 
reasonable  steps  were  taken  "  for  preventing 
drunkenness  on  the  premises."  It  does  not 
say  "  for  preventing  persons  from  becoming 
drunk  on  the  premises."  Consequently, 
with  some  doubt,  I  come  to  the  conclusion 
that  this  conviction  must  be  upheld. 

Sutton,  J. — My  opinion  is  clear  that  the 
fact  of  the  appellant  naving  power  to  refuse 
admission  to  Thomas,  and  of  his  having 
declined  to  exercise  it,  is  evidence  in  itself 
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that  he  permitted  drunkenness  on  the  pre- 
mises. 

Alverstone,  L.C.J.— I  agree  with  what 
my  brother,  A.  T.  Lawrence,  J.,  has  said 
about  the  appellant's  common  law  obliga- 
tion. 

Appeal  dismiBted. 

Solioitors  for  the  appellant :  Windybank, 
Samuell  and  Lawrence,  for  Lewis  Morgan 
and  Box,  Cardiff. 

Solicitors  for  the  respondent:  Smith, 
Rundell  and  Dods,  for  J.  L.  Wheatley, 
Cardiff. 
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COURT  OF  APPEAL. 


Novemhw  12,  13, 14, 1907 ;   February  1,  20, 
1908. 

(Before  Vaughan  Williams,  L.J.,  The 
President  of  the  Prorate,  Divorce 
and  Admiralty  Division,  and  Big- 
ham,  J.) 

Jonas  (appellant)  v.  Churchwardens  and 
Overseers  of  the  Parish  of  St. 
Dunstan-in-the-West  (respondents). 

Metropolis  —  Poor  rate — Exemption— Ser- 
jeant's Inn— Whether  exempt  —  Pay- 
ment of  annual  sum — Cesser  of  society 
— Bates  imposed  by  later  statutes— 
3  &  4  Will.  4,  c.  ex.     . 

A  private  Act  of  Parliament^  3  <fc  4  Will.  4, 
c,  CO?.,  toas  passed  to  carry  into  effect  an 
agreement  between  the  Society  of  Judges 
and  Serjeants-at'LaWf  the  then  owners 
of  Serjeants^  Inn,  and  the  o^terseers  of 
the  parish  of  St,  Dunstan-in-the-  West^ 
which  a^greement  provided  that  the 
society  should  pay  to  the  overseers  £80 
a  year  to  be  applied  to  the  relief  of  the 
poor,  and  that  this  annual  sum  should 
be  a  full  discharge  of  all  poor  rates 
and  other  parochial  rates^  assessments^ 
or  burdens  from  time  to  time,  and  that 
the  Inn  and  all  buildings  vnthin  the 
same^  and  the  oumers  and  occupiers, 
should  be  exempjt  fr<ym  all  rates  within 
or  for  the  parish  to  the  utmost  extent 

124 


7S  J.  P.  15T. 

to  which  the  parties  voere  competent  to 
emsenU    The  society  having  ceased  to 

exist. 

Held,  by  Sir  Gorell  Barnes,  P.,  and 
BiGHAM,  J.  (Vaughan  Williams,  L.J., 
dissenting),  that  the  individual  pro- 
perties of  which  the  Inn  vhis  composed 
vtere  not  exempt  from  poor  rate. 

Held,  by  the  whole  court,  that,  assuming 
that  there  was  such  an  exemption,  it 
did  not  extend  to  rates  which  ivere 
raised  not  for  the  parish  alone  but  for 
larger  areas,  and  which  were  in  sub- 
stance new  rates. 

Decision  of  the  Divisional  Court  {reported 
71  J.  P.  33),  affirmed. 

Appeal  by  the  appellant  from  the  Judg- 
ment of  the  High  Cfourt  of  Justice,  King's 
Bench  Division  (Alverstone,  L.C.J.,  Rid- 
ley and  Darling,  JJ.),  upon  a  case  stated 
by  the  court  of  quarter  sessions  of  the  city 
of  London  in  an  appeal  by  the  appellant 
against  a  rate  for  the  relief  of  the  poor 
made  by  the  respondents  on  November  2nd, 
1905. 

The  special  case  is  set  out  in  the  re^rt 
of  the  decision  in  the  King's  Bench  Division, 
71  J.  P.  33. 

The  Divisional  Court  held  (1)  per  Alver- 
stone, L.C.J.,  and  Ridley,  J.,  that  the 
individual  properties  of  which  Seijeants' 
Inn  was  composed  were  not  exempted  from 
poor  rate,  and  (2)  ver  Alverstone,  L.C.J., 
and  Darling,  J.,  that,  assuming  that  there 
was  such  an  exemption,  it  did  not  include 
exemption  from  rates  created  by  subsequent 
statutes  and  added  to  the  poor  rate  merely 
for  the  purposes  of  collection. 

Sir  B.  Finlay,  K.C.,  and  S.  A.  T. 
Rowlatt^  for  the  appellant— The  Act  of 
3  dz;  4  Will.  4,  c.  ex.,  gave  the  churchwardens 
and  overseers  an  annual  sum  of  £80  in  lien 
of  rates  {Thorpe  v.  Adams  {1871),  35  J.  P. 
199 ;  L.  R  6  C.  P.  125).  That  sum  was  a 
rent-charge  issuing  out  of  the  land,  and 
therefore  the  exemption  from  rating  attached 
to  the  land  and  continued  after  the  society 
had  ceased  to  exist.  The  owner  of  a  rent- 
charge  can  not  only  distrain,  but  can  also 
bring  an  action  for  arrears  against  the 
tenant  in  fee,  whether  he  is  the  grantor  of 
the  rent-charge  or  an  assignee  {Thomas  v. 
Sylvester  {1873),  L.  R  8  Q.  B.  368),  [They 
also  referred  on  this  point  to  Co.  Litt.  146  b, 
153  a,  b,  161  b ;  3  A  4  Will.  4,  c.  27,  s.  36, 
and  In  re  Herbage  Bents,  Greenwich,  [1896] 
2  Ch.  811.]  Furtner,  the  exemption  extends 
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to  all  rates,  and  not  only  to  those  which  were 
in  existence  when  the  Act  was  passed. 
Everything  collected  with  the  poor  rate  is 
poor  rate  for  the  purposes  of  the  exemption. 
The  items  included  in  the  present  rate  are 
a  statutory  swelling  of  the  poor  rate  and 
are  included  therein  {Ash  v.  Aicholl  (lOOJj^X 
69  J.  P.  6 ;  [1905]  1  K.  B.  139;  B.  v.  Church- 
ivardem  of  Aylesbury  {1S46\  10  J,  P.  371  : 
9  Q.  B.  261  ;  Farmer  v.  London  and  North 
Western  Rail,  Go,  (1888),  20  O.  B.  D.  788). 
[They  also  referred  to  Sum  College  v.  City 
of  London  Corporation  (1901),  65  J.  P.  324 ; 
[1901]  1  K.  B.  617 ;  Perchard  v.  ffeywood 
(1800%  8  T.  R.  468,  and  City  of  London 
Corporation  v.  Netherlands  Steamboat  Co, 
(1905),  69  J.  P.  443 ;  [1906]  A.  C.  263.] 

Avary,  K.C.,  and  R.  C.  Glen,  for  the 
respondents.— The  Act  of  3  &  4  Will.  4, 
c  ex..  did  not  exempt  the  premises  of  Ser- 
jeanrs  Inn  from  the  liability  to  pay  rates, 
but  merely  amounted  to  a  statutory  bargain 
that  the  parochial  authorities  would  accept 
from  the  society  an  annual  payment  of  £80 
to  be  applied  to  the  relief  of  the  poor. 
That  was  a  personal  bargain  which  came  to 
an  end  when  the  society  ceased  to  exist. 
No  exemption  of  either  property  or  persons 
was  created  by  the  Act  and  there  is  nothing 
in  the  Act  to  show  tnat  the  property  was 
not  to  be  entered  in  the  rate  book.  When 
the  liability  to  pay  the  £80  ceased  to  exist, 
the  remedy  ceased  to  exist  also.  The  Act 
contained  a  scheme,  part  of  which  cannot 
be  carried  out,  and  that  is  sufficient  ground 
for  saying  that  the  whole  scheme  is  obsolete. 
But  even  if  the  Act  did  create  an  exemption, 
it  only  extended  to  the  poor  rate  proper, 
which  was  the  only  rate  in  existence  at  that 
time.  The  present  poor  rate  includes 
other  rates,  and  is  not  such  a  rate  as  was 
contemplated  by  the  Act.  If  the  present 
rate  is  substantially  a  new  rate,  the  fact 
that  it  includes  the  old  rate  is  not  sufficient 
to  bring  it  within  the  exemption.  The 
exemption,  if  any,  was  from  a  parochial 
burden  ;  but  the  present  poor  rate  is  made 
for  and  applied  to  the  relief  of  the  poor  of 
the  whole  union  and  is  not  a  parochial 
burden.  [They  referred  to  Sion  College  v. 
City  of  London  Corporation,  supra,  and 
City  of  London  Corporation  v.  Netherlands 
Steamboat  Co:,  supra.] 

Sir  R,  Finlay,  K.C.,  in  reply. 

Cur,  adv.  vtdt, 

February  20. 

Vauohan  Williams,  L. J.,  read  the  fol- 
lowing judgment :  This  is  an  appeal  from 
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a  decision  of  the  King's  Bench  Division, 
arrived  at  by  the  Lord  Chief  Justice, 
Ridley  and  Darling,  JJ.,  on  a  special 
case.  Two  questions  were  raised  in  the 
case.  The  first  question  was  whether, 
having  regard  (inter  aZia)  to  the  fact  that 
the  appellant  and  respondents  have  agreed, 
as  stated  in  paragraph  25  of  the  special 
case,  that  for  the  purpose  of  this  appeal  the 
society  are  to  be  treated  as  having  ceased 
to  exist  prior  to  November,  1905,  the  appel- 
lant is  now  exempt  from  poor  rates  or 
other  parochial  assessments  or  burdens. 
The  second  question  raised  is  whether  the 
rate  of  November  2nd,  1905,  having  re^gard 
to  the  various  purposes  for  which  it  is 
levied,  is  substantially  a  new  rate  and  not 
such  a  poor  rate,  or  parochial  rate,  assess- 
ment, or  burden  as  was  in  contemplation 
when  the  Act  of  Will.  4  relating  to  Ser- 
jeants' Inn  was  passed.  We  are  all  of 
opinion  that,  on  the  ground  that  the  ex- 
emption, if  any,  does  not  apply  to  the  rate 
in  question  which,  in  our  opinion,  is  sub- 
stantially a  new  rate  and  not  such  a  rate  as 
was  in  contemplation  when  the  said  Act 
was  passed,  this  appeal  must  be  dismissed 
with  costs ;  but  inasmuch  as  we  are  not 
unanimous  on  the  first  point,  we  think  it 
better  to  deliver  our  judgments  on  the  first 
question  also,  on  which  I  regret  to  say  I 
differ  from  the  President  and  Biqham,  J., 
and  also  from  the  Lord  Chief  Justice 
and  the  judges  of  the  King's  Bench  Divi- 
sion. Now  oiis  question  is  whether  on  the 
true  construction  of  the  Act  3  &  4  Will.  4, 
c.  ex.,  the  appellant,  as  occupier  of  chambers 
known  as  No.  3,  Old  Serjeants'  Inn,  Chan- 
cery Lane,  in  the  parish  of  St.  Dunstan,  is 
exempt  from  poor  rates  claimed  by  the 
respondents,  the  churchwardens  and  over- 
seers of  the  said  parish.  The  Act  3  k 
4  Will.  4,  c.  ex.,  is  an  Act  for  confirming 
and  carrjdng  into  efifect  agreements  between 
the  Bishop  of  Ely  and  the  Society  of  Judges 
and  Serjeants-at-Law  for  vesting  in  the 
said  society  the  fee  simple  of  Serjeants'  Inn, 
Chancery  Lane,  and  between  the  parish 
of  St.  Dunstan-in-the-West  and  the  said 
society,  and  for  other  purposes.  It  is  to  be 
observed  that  at  the  time  of  the  making 
of  the  said  agreements  the  Society  of  Judges 
and  Serjeants-at-Law  was  not  a  corpora- 
tion, but  is  made  a  corporation  for  the 
purpose  of  vesting  the  fee  simple  and 
inheritance  of  Serjeants'  Inn  with  all  the 
messuages,  tenements,  and  lands,  etc.. 
therein  in  the  Society  of  Judges  ana 
Seijeants-at-Law  and  their  successors  for 
their  absolute  use  and  benefit,  freed  from 
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the  then  subsisting  lease  of  July  8th,  1817, 
and  from  all  claims  in  respect  thereof  by 
the  Bishop  of  Ely  and  his  sacccssors,  but 
charged  nevertheless  and  chargeable  for 
ever  with  the  clear  annual  rent  or  sum 
of  £180,  and  the  powers,  remedies,  and 
authorities  thereinafter  reserved  and  given 
for  recovering  the  same  out  of  the  said 
Inn.  I  may  here  observe  that  the  word 
"successors  when  used  in  reference  to  a 
corporation  is  an  apt  word  of  limitation, 
although  not  necessary  except  in  the  case 
of  a  corporation  sole.  The  agreements 
mentioned  in  the  Act,  and  for  the  con- 
firming and  carrying  into  effect  of  which 
the  Act  is  stated  to  be,  are  recited  in  the 
preamble,  and  it  seems  convenient  to  con- 
sider the  effect  of  these  before  proceeding 
to  construe  the  enacting  sections  of  the  Act, 
for  the  preamble  of  an  Act  of  Parliament 
may  be  material  in  the  construction  of  an 
Act  of  Parliament,  as  appears  from  what 
Lord  Blackburn  says  in  the  House  of 
Lords,  in  West  Ham  Overseers  v.  lies  (1883)^ 
42  J.  P.  708  ;  8  App.  Cas.  386:  "I  quite 
agree  with  the  argument  which  has  been 
addressed  to  your  lordships  that  in  con- 
struing an  Act  of  Parliament  where  the 
intention  of  the  legislature  is  declared  by 
the  preamble  we  are  to  give  effect  to  that 
preamble  to  this  extent,  namely,  that  it 
shows  us  what  the  legislature  are  intending ; 
and  if  the  words  of  enactment  have  a 
meaning  which  does  not  go  beyond  that 
preamble,  or  which  may  come  up  to  the 
preamble,  in  either  case  we  prefer  that 
meaning  to  one  showing  an  intention  of 
the  legLslature  which  would  not  answer  the 
purposes  of  the  preamble  or  which  would 
go  beyond  them.  To  that  extent  only  is 
the  preamble  material.''  Now,  in  ray 
opinion,  the  words  of  this  preamble  are 
such  that  prim&  facie  the  intention  of  the 
legislature  seems  to  have  been  to  confirm 
and  carry  into  effect  the  agreements,  as 
well  of  tne  Society  of  Serjeants'  Inn  and 
the  Bishop  of  Ely,  as  of  the  society  and  the 
churchwardens  and  overseers  respectively, 
in  their  entirety  and  not  partially  only. 
These  are  the  words  of  the  title  declaring 
the  intention  of  Parliament  to  confirm  and 
carry  into  effect  the  agreements  with  no 
distinction  whatever  between  the  agreement 
between  the  society  and  the  bishop  and 
that  between  the  society  and  churchwardens 
and  overseers  respectively.  Beyond  this 
which  we  find  in  the  title  there  is  the 
recital  in  the  preamble :  "  And,  whereas  it 
is  expedient  tnat  the  said  several  agree- 
ments between  the  said  society"  and   the 
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Bishop  of  Ely,  "and  between  the  said 
society  and  the  said  churchwardens,  over- 
seers, and  trustees  should  be  carried  into 
effect  in  manner  hereinafter  mentioned." 
It  seems  to  me,  therefore,  that,  before 
asking  the  question  whether  the  legislature 
has  in  its  enacting  i)art  confirmed  and 
provided  for  the  carrying  into  effect  the 
recited  agreement  in  reference  to  the  pay- 
ment of  £80  in  satisfaction  and  discharge 
of  poor  rates,  one  should  analyse  and 
construe  that  agreement.  The  recited 
agreement  in  terms  says  that  it  has  been 
agreed  between  the  said  society  and  the 
overseers  that  the  Inn  and  all  chambers, 
etc.,  lands,  and  hereditaments  within  the 
Inn  and  the  several  owners,  inhabitants, 
and  occupiers  thereof  (as  far  as  regards 
their  being  such  owners,  occupiers,  or 
inhabitants)  should  be  exempt  from  (inter 
alia)  poor  rates  to  the  utmost  extent  to 
which  the  said  parties  are  competent  to 
consent,  and  I  think  that  prim4  facie  it  was 
the  intention  of  the  legislature  that  the 
lands  and  the  occupiers  should  be  exempt 
from  liability  to  poor  rates  in  consideration 
of  the  society  or  other  the  owners  agree- 
ing to  pay  £80  annually  in  satisfaction 
and  discharge.  This  agreement  to  pay  is 
an  agreement  secured  oy,  amongst  other 
remedies,  a  right  of  entry  and  distress 
constituting  a  rent-charge,  and  is  in  no  sense 
a  composition  on  the  failure  to  pay  which 
the  right  to  assess  to  the  poor  rate  would 
revive,  and  as  to  the  suggestion  that  the 
exemption  is  negatived  by  the  words  "to' 
the  utmost  extent  to  which  the  said  parties 
are  competent  to  consent,"  I  cannot  agree. 
The  suggestion  is  too  wide.  It  is  intended 
to  exclude  as  being  beyond  the  competence 
of  the  parties  a  perpetual  agreement,  but  it 
is  manifest  that  a  temporary  agreement  or 
an  agreement  ''  so  long  as  the  society  shall 
exist "  is  equally  beyond  the  competence  of 
the  overseers.  The  overseers  have  no  right 
or  authority  to  agree,  apart  from  statutory 
authority,  that  owners  shall  take  upon 
themselves  the  liability  for  poor  rates  to 
the  exemption  of  the  liability  of  occupiers 
to  the  parish,  or  that  there  shall  be  paid  in 
lieu  or  satisfaction  of  poor  rates  a  fixed 
sum  annually,  even  though  the  agreement  be 
temporary  or  dependent  on  a  contingency. 
[See  Overseers  of  Norwood  v.  Salter 
(1892),  .'>6  J.  P.  636,  per  Hawkins,  J.] 
It  seems  to  me  plain  that  these  words 
mean  that  the  society  had  by  the  recited 
agreement  agreed  with  the  overseers  to  the 
utmost  extent  that  they  could  without 
the  aid  of  Parliament,  having  regard  to  the 
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limitation  of  the  authority  of  the  overseers, 
and  the  fact  that  the  society  was  not  a 
corporation,  but  that  the  agreement  being 
tUtra  vireSy  it  was  brought  intra  vires  by 
this  Act.  I  look,  therefore,  at  the  words  of 
the  preamble  and  of  the  agreement  recited 
therein  to  see  if  I  can  find  anything  therein 
to  negative  the  intention  of  the  parties  that 
there  should  be  an  exemption  of  the  lands 
and  the  occupiers  from  poor  rate  in  con- 
sideration of  this  agreement,  or  to  ne^tive 
the  perpetual  character  of  the  exemption,  if 
any.  As  far  as  I  understand,  it  is  argued 
that  this  negation  and  exclusion  is  to  be 
inferred  from  the  difference  of  the  language 
used  in  the  case  of  the  agreement  between 
the  societv  and  the  Bishop  of  Ely  and  that 
used  in  the  case  of  the  agreement  between 
the  society  and  the  overseers.  First,  it 
seems  to  me  that  one  must  remember  that 
the  agreements  are  separate  agreements, 

Erobably  drafted  by  different  solicitors,  and 
aving  a  different  object,  the  one  relating 
to  a  transfer  of  freehold  land  and  discharge 
of  a  lease  and  substitution  of  a  rent-charge, 
the  other  to  a  stay  of  litigation  and  the 
promise  to  pay  an  annual  sum  in  satisfaction 
and  discharge  of  poor  rates.  The  common 
feature  is  that  there  is  a  statement  in  the  pre- 
amble that  it  is  expedient  in  respect  of  both 
agreements  that  proper  powers  and  remedies 
should  be  provided  for  raising  and  securing, 
following  the  wording  of  the  respective 
recited  agreements,  the  said  perpetual  rents 
of  £180  and  the  said  annual  rents  of  £50  and 
£80.  I  think  the  variation  of  language  in 
the  recited  agreements  and  in  the  statement 
of  the  expediency  of  providing  proper  powers 
and  remedies,  which  statement  follows  the 
wording  of  the  recited  agreements,  is  of 
small  importance  in  the  construction  of  the 
preamble  or  on  the  question  of  the  force 
to  be  given  to  the  words  of  exemption. 
The  true  test  seems  to  be  based,  not  on 
the  difference  between  the  wording  of  the 
respective  agreements,  which,  after  all  is 
said,  were  not  worded  by  the  legislature 
and  preceded  the  Act  of  Parliament,  but 
rather  seems  to  be  based  on  the  sufficiency 
of  the  words  of  the  agreement  between 
the  society  and  the  churchwardens  and 
overseers  to  indicate  an  intention  to  create 
a  perpetual  or  any  exemption  from  poor 
rates.  From  this  point  of  view  one  finds 
remedies  provided  suitable  to  raise  and 
secure  a  perpetual  rent  and  words  of 
exemption  of  lands,  owners,  and  occupiers 
on  the  basis  of  satisfaction  and  discharge 
by  payment  of  £80annuall:^  to  the  overseers 
by  the  society  which  is  incorporated  for 
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certain  purposes  by  the  Act  of  Parliament. 
It  was  strongly  argued  that,  as  the  agree- 
ment speaks  only  of  payment  by  the  society, 
it  must  be  inferred  that  the  agreement 
between  the  society  and  the  overseers  was 
only  intended  to  enure  during  the  existence 
of  the  society,  and  that  the  case  states  that 
it  is  agreed  between  the  appellants  and 
the  respondents  that  for  the  purposes  of 
the  appeal  the  society  is  to  be  treated  as 
having  ceased  to  exist  prior  to  the  making 
of  the  rate  of  November  2nd,  1905,  which  is 
the  rate  in  question  in  this  action.  I  do 
not  think,  however,  that  any  such  inference 
is  to  be  drawn  from  the  provision  in 
the  agreement  between  the  society  and  the 
overseers  that  the  society  shall  pay  to  the 
overseers  for  the  time  being  tne  annual 
sum  of  £80,  which  sum  is,  by  the  terms  of 
the  recited  agreement,  to  be  raised  and 
secured  by  proper  powers  and  remedies, 
i.6.,  as  appears  from  s.  8  of  the  Act,  by 
power  of  entry,  distress,  and  sale  for  the 
recovery  out  of  the  Inn  and  all  and 
every  or  any  of  the  messuages,  chambers, 
tenements,  ^rounds,  and  hereditaments  of 
the  sums  cnarged  and  made  chargeable 
including  the  £80,  which  powers  and 
remedies  constitute  a  rent-charge.  There 
is  nothing  unusual  in  a  grant  of  a  rent- 
charge  for  the  grantor  to  covenant  to  pay 
the  annual  sum  charged  [see  Burton  on  the 
Law  of  Real  Property,  7th  ed.,  pp.  341, 342], 
and  it  appears  from  the  judgments  in  the 
case  of  Thomas  v.  Sylvester^  siipra^  that 
real  actions  having  been  abolished  by 
3  &  4  Will.  4,  c  27,  s.  36,  an  action  of  debt 
will  lie  against  the  assignee  of  the  land,  the 
terre  tenant,  just  as  much  as  against  the 
original  grantor  of  the  rent^charge,  and 
Blackburn,  J.,  concludes  his  judgment 
[42  L.  J.  Q.  B.,  at  p.  240]  with  the  words : 
"  The  question  is  not  whether  the  covenant 
sued  on  is  one  which  runs  with  the  land, 
but  whether  the  grantee  of  the  rent-charge 
may  not  in  this  action  sue  the  Urre  tenant, 
although  he  was  not  the  original  grantor. 
According  to  authoritv,  good  reason,  and 
justice  he  may  do  so.  It  is  true  that  the 
Serjeants*  Inn  Act  received  the  Royal 
assent  a  few  weeks  before  3  <&  4  Will.  4, 
c.  27,  but  I  see  no  reason  why  one  should 
not  read  the  Serjeants'  Inn  Act,  as  giving 
to  the  grantees  of  the  rent-charge  the 
remedy  of  an  action  to  enforce  recovery  of 
the  sum  of  £80  charged  on  Serjeants'  Inn 
and  the  chambers,  buildings,  and  land 
therein.  By  s.  8  powers  of  entry  and  distress 
are  given  to  the  bishop  and  overseers 
respectively  for  recovery  of  the  sums  of 
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£180  and  £80  charged  on  the  Inn  if  the 
same  are  in  arrear  or  unpaid  by  the  H^Aoe 
of  twenty-one  days,  and  by  s.  11  actions 
may  be  brought  by  the  bishop  and  overseers 
respectively  against  the  treasurer  or  any 
member  of  the  society  for  the  time  being, 
and  it  was  argued  that  this  provision  that 
actions  might  be  brought  against  the 
society,  which  was  a  remedy  which  at  the 
date  of  the  passing  of  the  Serjeants'  Inn 
Act  was  not  open  to  a  grantee  of  a  rent- 
charge,  because  he  had  a  higher  remedy, 
suggests  that  the  right  of  action,  coupled 
witn  the  right  of  entry  and  distress,  was 
intended  to  he  a  remedy  which  would  only 
enure  to  the  grantees  as  against  the  society 
so  long  as  the  society  existed.  It  is  not 
said  that  the  legislature  or  the  parties  to 
the  confirmed  agreement  contemplated  the 
determination  of  the  existence  of  the  society 
or  the  sale  of  Serjeants'  Inn.  but  it  is  said 
that  these  events  having  nappened,  the 
remedy  provided  cannot  be  any  longer  put 
in  force.  I  cannot  follow  this  argument. 
No  one  suggests  that  ss.  9  and  11  have 
ceased  to  be  enforceable  by  the  bishop.  It 
is  said,  as  I  understand,  that  the  giving  of 
these  powers  to  the  overseers  as  against  the 
society  partly  accounts  for  the  subsence  in 
the  Act  of  those  words  of  exemption  which 
one  would  expect  to  find  in  the  Act,  if  that 
part  of  the  agreement  which  provides  for 
exemption  had  been  intended  to  be  con- 
firmed ;  and  Alverstone,  L.C.J.,  seems  to 
base  his  judgment  mainly  on  the  fact  that 
there  are  in  tne  Act  no  words  which  exempt 
individual  properties  from  their  liability  to 
be  rated  or  assessed,  and  the  Lord  Chief 
Justice  therefore  comes  to  the  conclusion 
that  in  this  Act  of  Parliament  there  are  not 
sufficient  words  to  establish  the  exemption 
of  the  particular  property.  This  reason- 
ing I  feel  ^reat  difficulty  in  accepting, 
notwithstanding  the  great  experience  and 
authority  of  the  Lord  Chief  Justice  in 
construing  statutes  of  this  character  dealing 
with  rating,  and  I  cannot  help  feeling, 
first,  that  the  recited  agreement  plainly 
intends  that  not  only  the  several  owners, 
occupiers,  and  inhabitants  should  be 
exempt  from  rates,  but  also  that  Serjeants' 
Inn  and  all  chambers,  tenements,  and 
hereditaments  within  the  same  should  be 
exempt.  Secondly,  that  prim&  facie  an  Act 
of  Parliament  which  recites  in  its  preamble 
that  it  is  expedient  that  the  recited  agree- 
ments should  be  carried  into  effect  must  be 
construed  as  giving  parliamentary  authority 
to  the  agreement  in  its  entirety,  if  the 
words  of  the  enactment  may  come  up  to 
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the  preamble  (West  Ham  Oveneers  v.  Ile$^ 
supra).  Thiraly,  that  there  is  in  the 
enacting  part  of  this  Act  quite  sufficient 
in  s.  8  to  create  in  favour  ol  the  overseers 
for  the  time  being  a  rent-charge  whereby  to 
enforce  the  payment  of  the  £80.  It  is  not 
only  that  the  £80  is  said  to  be  *' hereby 
charged,"  i.e.,  by  entry,  distress,  and  sale, 
which  is  in  itself  sufficient  to  create  a  rent- 
charge,  but  it  is  in  favour  of  the  overseers 
for  the  time  being  against  the  owners, 
occupiers^  and  inhabitants,  including  the 
Corporation  of  Seijeants'  Inn  as  the  first 
owners.  Is  it  possible  to  doubt  that  this 
rent-charge  is,  on  the  face  of  it,  perpetual  1 
And  if  tnere  is  a  rent-charge,  and  that 
rent-charge  is  perpetual,  it  seems  to  me  to 
follow  that  the  agreement  to  pay  £80  a  year 
in  lieu  of  poor  rates,  to  use  the  words  of 
Sir  James  Shaw  Willes,  in  Thorpe  v. 
Adams  (1871),  L.  R.  6  C.  P.  125,  at  p.  137, 
bears  the  stamp  of  being  intended  to  last 
for  ever,  and  is  an  agreement  for  all  time  to 
pay  the  parish  £80  a  year  in  lieu  of  poor 
rates.  This  rent-charge,  in  my  judgment, 
not  only  shows  that  the  enacting  clauses 
may  be  construed  as  consistent  with  the 
exemption  provided  by  the  contract  recited 
in  the  preamble,  but  must  import  that 
exemption.  The  fact  that  the  use  of  the 
word  "  perpetual "  is  confined  to  the  rent- 
charge  of  £180  in  favour  of  the  Bishop 
of  Ely  and  other  varieties  of  language  in 
speaking  of  his  charge,  to  my  mind,  cannot, 
for  reasons  which  I  have  already  given, 
obviate  the  necessity  of  holding  that  the 
rent-charge  in  favour  of  the  overseers  from 
time  to  time  imports  a  perpetual  agreement 
for  the  payment  by  those  who  own  or 
occupy  chambers  in  Serjeants'  Inn  of  £80 
in  lieu  of  poor  rates  for  ever.  The  only 
thing  whicn  can  be  .suggested  by  the 
respondents  to  ^t  over  that  which,  to  my 
mind,  is  the  plain  construction  of  the  Act 
of  Parliament,  is  that  the  constitution  of 
Serieants'  Inn  was  such  that  one  must 
understand  as  a  condition  of  the  whole  Act 
that  the  agreement  therein  sanctioned  was 
that  it  was  an  agreement  made  by  an  Inn 
of  Court  as  such,  and  could  not  survive 
the  sale  by  the  society  of  the  Inn.  I  wish  to 
add  that  while  I  accept  the  contention  that 
the  parties  to  the  agreement  which  the 
legislature  has  confirmed  probably  did  not 
contemplate  that  Serjeants'  Inn  would 
cease  to  exi?t,  or  that  the  society  would 
part  with  its  property,  yet  I  cannot  see  my 
way  to  the  conclusion  that  the  court  ought 
to  construe  the  agreement  as  limited  in 
operation  to  the  existence  of  the  society. 
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nor  do  I  think  that  the  judgment  of 
Montague  Smith,  J.,  in  Thorpe  v.  AdamSj 
tuprd,  coantenances  this  view.  He  suggests 
that  tne  nature  of  the  property  in  Serjeants' 
Inn  and  the  uses  to  which  it  was  put  may 
have  been  what  induced  Parliament  to 
sanction  the  arrangement,  and  adds,  "Be 
this  as  it  may,  there  is  this  special  legisla- 
tion." I  do  not  think  that  this  observation 
affects  the  construction.  As  to  the  grounds 
upon  which  we  have  come  to  the  conclusion 
that  the  rate  in  question  is  a  new  rate  and 
not  within  the  exemption,  if  any,  contained 
in  the  Act  of  William  the  Fourth,  I  agree 
with  the  Lord  Chief  Justice  that  the  Act 
of  Parliament  does  not  contemplate  or  have 
anything  to  do  with  the  rateability  of 
persons  in  respect  of  being  owners  and 
occupiers  in  the  metropolis  as  distinguished 
from  the  parish.  These  rates,  as  he  says, 
are  largely  for  metropolitan  purposes^  and 
cannot  be  said  to  be  applied  to  the  relief  of 
the  poor  in  the  parish  of  St.  Dunstan-in- 
the-West.  I  Uiink  that  the  present  case  is 
governed  by  Sion  College  v.  Corporation 
of  London^  9upra,  I  think  that  this  con- 
solidated rate  is  substantially  new,  and  I 
think  is  untouched  by  any  exemption  in 
the  Act  of  William  the  Fourth,  if  there  be 
one,  from  poor  rates  to  be  applied  by  the 
overseers  for  the  relief  of  the  poor  of  the 
parish  of  St  Dunstan-in-the-West. 

Sir  QoRELL  Barnes,  P.,  read  the  follow- 
ing judgment.— BiGH AM,  J.,  has  read  the 
judgment  which  I  am  about  to  deliver,  and 
he  concurs  in  it.  In  this  case  the  appellant 
appeals  against  an  order  of  the  Divisional 
Court  affirming  an  order  of  quarter  sessions 
of  the  peace  holden  in  and  for  the  City  of 
London  made  on  January  3rd,  1906,  dis- 
missing an  appeal  of  the  appellant  against 
a  certain  rate  made  for  the  relief  of  the 
poor,  and  for  other  purposes  chargeable 
thereon,  on  November  2nd,  1905,  by  the 
respondents.  The  facts  fully  appewir  in  the 
case  stated  by  the  court  of  (juarter  sessions, 
and  the  question  to  be  decided  is  whether 
or  not  the  appellant  was  rightly  put  on  the 
said  rate.  Iliis  question  turns  upon  the  true 
effect  of  the  statute  of  1833,  3  <&  4  Will.  4, 
c.  ex.  On  behalf  of  the  appellant  it  was 
contended  that  the  effect  of  this  statute  was 
to  create  an  exemption  from  the  rate  which 
operated  in  favour  of  the  appellant,  whereas 
on  behalf  of  the  respondents  three  points 
were  made— first,  that  the  said  Act  created 
no  exemption  in  favour  of  the  property 
occupied  by  the  ai^llant ;  secondly,  that  if 
any  such  exemption  were  originally  created 
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by  the  Act,  it  ceased  to  have  effect  in  conse- 
quence of  the  Society  of  Serjeants'  Inn 
having  ceased  to  exist  j  and  thirdlv,  that 
any  exemption  which  might  be  found  in  the 
terms  of  tne  said  Act  was  only  an  exemption 
of  the  rates  therein  contemplated,  and  not 
of  such  a  rate  as  that  in  question,  which 
came  into  existence  subsequently  to  the 
Act.  The  questions  to  be  considered  depend 
upon  the  Act  aforesaid,  and  it  is  necessary 
to  examine  that  Act  with  some  care.  The 
Act  recited  that  it  had  been  agreed  between 
the  Bishop  of  Ely  and  the  said  society  that 
Serjeants'  Inn  in  Chancery  Lane,  with  all 
buildings  and  erections  thereon,  and  the 
rights  and  appurtenances  thereto  belonging, 
and  the  fee-simple  and  inheritance  thereof, 
should  be  sold  to  the  society  discharged  ot 
a  then  subsisting  lease  thereof  and  the  rents 
and  covenants  therebv  reserved  in  considera- 
tion of  a  perpetual  clear  yearly  rent  or  sum 
to  be  ascertained  in  manner  in  the  said 
agreement  mentioned,  and  to  be  for  ever 
thereafter  paid  to  the  Bishop  of  Ely  and 
his  successors,  the  same  to  be  charged  and 
made  chargeable  upon  and  issuing  out  of 
the  said  Inn,  and  all  buildings  and  erections 
then  standing  and  thereafter  to  be  erected 
thereupon,  and  to  be  pavable  and  secured 
as  thereinafter  mentioned  and  expressed. 
The  Act  further  recited  that  the  said  rent 
had  been  ascertained  at  the  sum  of  £180, 
and  then  proceeded  to  recite  that  a  question 
had  lately  been  raised  whether  the  said  Inn 
was  or  was  not  parcel  of  the  parish  of 
St.  Dunstan-in-the-West,  and  also  whether 
the  members  of  the  society  of  the  said  Inn, 
or  any  of  them,  or  other  occupiers  of  cham- 
bers within  the  said  Inn,  were  or  were  not, 
in  respect  of  their  occupation  thereof,  liable 
to  contribute  to  the  rates  raised  for  the 
relief  and  maintenance  of  the  poor^  and  to 
the  church  rates  and  other  parochial  bur- 
dens, and  whether  the  said  members  and 
occupiers  were  or  were  not  liable  to  be 
called  upon  to  fulfil  parochial  offices,  and 
that  the  said  questions  had  already  occa- 
sioned litigation  between  the  said  parish 
and  the  said  society,  and  that  further  litiga- 
tion was  likely  to  arise  thereon ;  and  after 
another  recital  not  material  to  the  present 
question,  which  related  to  an  Act  for  the 
taking  down  the  old  church  and  building 
a  new  one,  and  the  api)ointment  of  certain 
trustees,  and  the  making  of  certain  rates 
for  the  purpose  of  raising  money  to  carry 
that  Act  into  execution,  the  Act  in  question 
recited  that,  in  order  to  prevent  further  liti- 
gation and  expense,  it  had  been  agreed 
between  the  said  society  and  the  churoh- 
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wardens  and  overseers^  with  the  sanction 
and  assent  of  the  inhabitants  of  the 
parish  of  St.  Dunstan-in-the-West,  at  a 
general  meeting  or  yestry  for  that  pur- 
pose assembled,  and  the  trustees  for 
carrying  into  execution  the  said  recited  Act 
(amongst  other  things),  that  the  said  society 
should  pay  the  churchwardens  for  the  time 
being  of  the  said  parish  the  clear  annual 
sum  of  £50,  to  be  applied  by  them  for  the 
purposes  of  the  said  recited  Act,  and  of  any 
church  rate  or  church  rates  m  the  said 
parish,  whether  raised  by  virtue  of  the  said 
recited  Act  or  otherwise,  and  to  pav  to  the 
overseers  of  the  poor  for  the  time  being  of 
the  said  parish  the  further  clear  annual  sum 
of  £80,  to  be  applied  by  them  to  the  relief 
of  the  poor  thereof,  which  said  several 
annual  sums  of  £50  and  £80  should  be  and 
be  deemed  a  full  satisfaction  and  discharge 
of  all  church  rates  and  poor  rates,  and  other 
parochial  rates,  assessments,  or  burdens 
from  time  to  time  due  or  claimed  to  be  due 
in  respect  of  the  said  Inn,  or  the  chambers 
or  other  erections  or  buildings  thereof; 
and  that  the  said  Inn,  and  all  chambers, 
erections,  building,  messuages,  lands,  tene- 
ments, and  hereditaments  within  the  same, 
and  the  several  owners,  inhabitants,  ana 
occupiers  thereof  (as  far  as  regards  their 
being  such  owners,  occupiers,  or  inhabitants) 
should  be  exempt  as  well  from  church  rates 
and  poor  rates  as  from  all  or  any  other 
rates,  assessments,  or  burdens  within  or  for 
the  said  parish,  and  from  all  liability  to 
serve  parish  offices,  and  from  all  other 
parochial  interference,  and  all  parochial 
burdens  whatsoever,  to  the  utmost  extent 
to  which  the  said  parties  are  competent  to 
consent ;  and  further  that  it  was  expedient 
that  the  said  several  agreements  between 
the  said  society  and  tne  said  Bishop  of 
El^,  and  between  the  said  societv  and  the 
said  churchwardens,  overseers,  and  trustees, 
should  be  carried  into  effect  in  manner 
thereinafter  mentioned,  and  that  proper 
powers  and  remedies  snould  be  given  for 
raising  and  securing  the  said  perpetual  rent 
of  £180,  and  {inter  alia)  the  said  annual 
rent  or  sum  of  £80  respectively,  but  that 
the  purposes  aforesaid  could  not  be  effected 
without  the  aid  and  authority  of  ParUa- 
roent.  The  Act  then,  by  s.  2,  vested 
Seijeants'  Inn  in  the  Society  of  Judges  and 
Serjeants-at-Law  (who  were  thereby,  for 
that  purpose,  made  a  body  corporate  with 
a  common  s^),  and  their  successors  freed 
from  the  said  subsisting  lease,  but  charged 
and  chargeable  for  ever  with  Uie  said  clear 
annual   rent    of   £180,   and   the   powers, 

130 


TS  J.  P.  157. 

remedies,  and  authorities  thereinafter 
reserved  and  ^iven  for  recovering  the  same 
out  of  the  said  Inn ;  and  by  s.  3  the  Inn 
was  charged  with  the  payment  to  the 
Bishop  of  Ely  and  his  successors  for  ever 
of  the  perpetual  dear  yearly  rent  of  £180. 
Then  s.  6  is  as  follows :  ''  And  be  it  further 
enacted,  that  the  said  society  shall  from 
time  to  time  pay  or  cause  to  be  paid  to  the 
overseers  for  the  time  being  of  the  poor  of 
the  said  parish  of  St.  Dunstan-in-the-West, 
or  their  clerk  or  treasurer  for  the  time  being, 
the  clear  annual  sum  of  £80  of  lawful 
monejr  of  Great  Britain,  to  be  applied  by 
the  said  overseers  for  the  relief  of  the  poor 
of  the  said  parish  of  St.  Dunstan-in-the- 
West  ;  and  the  receipts  of  the  said  overseers 
or  their  treasurer  for  the  time  being  shall 
be  sufficient  discharges  for  the  said  annual 
payment.''  By  s.  8  powers  of  distress  were 
given  to  the  Bishop  of  Ely  and  to  the  said 
overseers  respectively  in  respect  of  the  said 
annual  sums  of  £180  and  £80  respectivelv  ; 
and  by  s.  11  actions  might  be  brought  by 
the  bishop  and  overseers  respectively,  in 
resi)ect  of  the  said  annual  sums  respectively, 
against  the  treasurer  or  an^  member  of  the 
said  society  for  the  time  being.  Sections  12 
to  20  provided  a  scheme  for  the  rating  by 
the  society  of  the  persons  who  might 
occupy  chambers  or  other  buildings  of  the 
Inn,  and  the  recovery  from  such  persons  of 
the  rates,  so  that  such  persons  should  pay 
their  proper  proportion  of  the  said  annual 
sums  which  were  to  be  paid  by  the  society ; 
and  s.  27  provided  that  nothing  in  the  Act 
contained  should  extend  or  be  construed 
to  extend  to  or  to  prejudice  the  question 
of  the  said  Inn  being  parochial  or  extra- 
parochial.  It  may  be  gathered  from  this 
statement  of  the  effect  of  the  Act  of  Fkrlia- 
ment  that  the  real  contention  between 
the  parties  is  whether  the  appellant 
is  liable  to  be  rated  in  the  ordinary  way, 
as  if  there  were  no  special  provisions 
applicable  to  Serjeants'  Inn.  or  whether  the 
respondents  are  prevented  from  putting 
him  on  the  said  rate  by  the  provisions 
of  the  aforesaid  Act  The  question  is  of 
importance,  because  if  the  Inn  were  to  be 
rated  in  the  ordinary  way  the  amount  of 
the  rates  in  respect  thereof  would  be  very 
largely  in  excess  of  the  aforesaid  sum 
of  £80  per  annum.  The  points  which 
were  argued  are  of  considerable  difficulty, 
principally  because  the  agreement  between 
the  society  and  the  overseers^  referred  to 
above  and  recited  in  the  Act,  is  not  clearly 
and  distinctly  carried  out  in  express  terms 
in  the  enacting  portion  of  the  statute,  bat 
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on  the  whole  I  have  come  to  the  conclusion 
that  the  decision  of  the  Divisional  Gonrt 
should  be  affirmed.  It  seems  clear  that, 
when  the  whole  of  the  terms  of  the  statute 
are  considered,  the  scheme  of  the  Act  con- 
templated the  creation  of  a  bodv  corporate, 
and  the  continued  existence  of  tnat  body  as 
the  owners  of  the  Inn,  who  became  such 
owners,  subject  to  the  rent-charge  in  favour 
of  the  Bishop  of  Ely,  and  that  the  society, 
by  paying  to  the  overseers  the  sum  of  £80 
per  annum,  in  lieu  of  poor  rates,  should  be 
treed  from  poor  rates  and  other  ^rochial 
assessments,  and  obtain  a  contribution  from 
the  various  occupiers  under  them  towards 
the  payments  wnich  thejr  had  to  make 
under  tne  Act ;  and  there  is  nothing  what- 
ever in  the  Act  to  show  that  it  in  any  way 
dealt,  so  far  as  this  question  of  the  rating 
is  concerned,  with  the  position  of  matters 
iD  case  the  said  society  should  part  with 
the  whole  of  their  property,  and  cease  to 
exist.  That  this  view  of  the  Act  had 
occurred  to  the  minds  of  the  judges  who 
decided  the  case  of  Thorpe  v.  Adanu, 
suproj  which  was  much  commented  upon 
in  argument  on  this  appeal,  can  be  gathered 
from  the  language  used  by  Montague 
Smith,  J.,  at  p.  140  of  the  report  of  that 
case,  in  L.  R.  6  C.  P.,  where  he  said  :  "  It 
may  be  that,  having  regard  to  the  nature 
of  the  property  in  Seijeants'  Inn,  and  the 
uses  to  which  it  was  ^ut.  Parliament  might 
have  thought  it  advisaole  to  sanction  an 
arrangement  between  the  society  and  the 
parish  which  it  might  have  hesitated 
to  sanction  in  the  cases  of  property  of 
an  ordinary  description,  and  devoted  to 
ordinary  purposes."  And  here  it  may  be 
observed  that  that  case  does  not  really 
affect  the  questions  which  have  to  be  con- 
sidered now,  because  at  the  time  of  that 
decision  the  said  society  were  in  existence, 
and  were  owners  of  the  Inn,  and  the  ques- 
tion was  whether  the  special  bargain  in  the 
Act  of  William  the  Fourth  was  repealed 
or  affected  by  certain  provisions  of  30  & 
31  Vict.  c.  102,  and  31  &  32  Vict.  c.  122,  or 
by  any  of  the  intermediate  general  Acts  for 
the  reflation  of  parishes  or  the  assessment 
or  collection  of  poor  rates  therein.  The 
'l>06ition  of  matters  has  totally  changed 
since  that  decision,  for  in  1877,  after  the 
passing  of  the  Judicature  Act  of  1873, 
the  said  society  sold  the  fee  simple  of  the 
said  Inn  to  the  late  Seijeant  Cox,  and 
the  present  owners  of  the  fee  simple  are  the 
trustees  of  his  will ;  and  it  has  been  agreed 
between  the  appeUant  and  the  respondents 
that,  for  the  purposes  of  this  appeal,  the 
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said  society  are  to  be  treated  as  having 
ceased  to  exist  prior  to  the  making  of  the 
said  rate  of  November  2nd,  1905.  It  seems 
reasonable  to  hold  with  regard  to  the 
general  effect  of  the  Act  that  the  scheme 
was  for  the  benefit  of  the  society,  and,  of 
course,  therefore  of  those  who,  while  it 
existed,  occupied  under  it,  and  this  view 
would  explain  why,  although  the  agreement 
recited  in  the  preamble  refers  to  an  exemp- 
tion of  the  Inn,  etc.,  and  the  owners,  inhabit- 
ants, and  occupiers  thereof  from  poor  rates 
and  other  assessments,  there  is  to  be  found 
no  clause  in  the  enacting  part  of  the  Act 
expressly  carrying  into  force  this  contem- 
plated exemption,  or  the  meaning  of  which 
can  be  properly  construed  as  coming  up  to 
the  preamble.  It  is  clear  that  that  exemp- 
tion was  not  a  matter  to  which  the  parties 
were  competent  to  consent,  and  although 
there  is  this  recited  in  the  preamble,  the 
agreement  was  only  to  be  earned  into  effect 
in  manner  thereinafter  mentioned,  and  with 
proper  powers  and  remedies  for  raising  and 
securing  the  sums  to  be  paid ;  and  the 
manner  in  which  this  is  done,  so  far  as  the 
poor  rates  are  concerned,  is  to  enact,  in  s.  6, 
that  the  society  shall  from  time  to  time  pay 
or  cause  to  be  paid  to  the  overseers  the 
said  annual  sum  of  £80,  to  be  applied  by 
them  for  the  relief  of  the  poor  of  the  said 
parish,  and  the  power  of  distress  is  given 
by  s.  8  in  case  of  default ;  so  that,  so  long 
as  the  society  exists  and  has  to  pay  this 
sum  of  £80  per  annum,  that  sum  is  to  be 
treated  as  a  satisfaction  and  discharge  of 
the  rates  from  time  to  time  due  or  claimed 
to  be  due  in  respect  of  the  Inn.  There  is 
a  marked  difference  between  these  provi- 
sions and  those  securing  to  the  Bishop  of 
Ely  the  rent-charge  of  £180  per  annum, 
subject  to  which  the  property  is  to  become 
the  property  of  the  society.  It  was  said 
that  the  effect  of  s.  8  is  to  create  a  perpetual 
rent-charge  in  favour  of  the  overseers,  but 
it  seems  to  me,  having  regard  to  the  general 
terms  of  the  Act,  especiatlly  those  to  which 
I  have  called  attention,  that  that  is  not  the 
true  construction  to  place  upon  that  section, 
and  that  it  ought  not  to  be  held  to  extend 
to  give  any  further  charge  than  was  neces- 
sary to  enforce  the  rights  of  the  overseers 
against  the  said  society.  The  result,  there- 
fore, is,  in  my  opinion,  that  the  Act  does 
not  contain  any  exemption  which  has  any 
greater  effect  than  freeing  the  society,  and 
through  it  those  who  occupy  under  it,  from 
assessment  for  rates,  and  compelling  them 
to  pay,  in  lieu  thereof,  the  said  annual  sum 
of  £80,  and  that  the  said  society  having 
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ceased  to  exist,  and  the  property  having 
passed  into  the  hands  of  others,  the  provi- 
sions of  the  Act  with  regard  to  the  arrange- 
ment in  respect  of  rates,  which  I  think  was 
intended  to  be  only  an  arrangement  between 
the  overseers  and  the  society,  has  come  to 
an  end.  If  the  opinion  which  I  have  above 
expressed  be  correct,  it  is  unnecessary  to 
consider  the  third  point  above  referred  to, 
but  that  point  has  also  been  argued,  and,  if 
decided  m  favour  of  the  respondents,  is 
suti^ient  to  determine  the  case  in  their 
favour,  and,  therefore,  it  is  desirable  to 
express  the  opinion  which  I  have  formed 
upon  it.  I  agree  in  substance  with  the 
judgment  of  the  Lord  Chief  Justice  upon 
the  point.  At  the  time  of  the  passing  of 
the  Act  of  1833  the  poor  rate  for  the  parish 
was  raised  in  and  applied  for  the  relief  of 
the  poor  of  the  parisn,  and  it  will  be  noted 
that  the  agreement  recited  in  the  preamble 
to  the  Act  was  :  *'  To  pay  to  the  overseers 
of  the  poor  for  the  time  being  of  the  said 
parish  the  further  clear  annual  sum  of  eighty 
pounds,  to  be  applied  by  them  to  the  relief 
of  the  iK>or  thereof' ;  and  s.  6  of  the  Act 
uses  similar  language.  Now,  the  particulars 
of  the  rate  in  question  are  set  out  in  the 
demand  note  annexed  to  the  case.  The 
first  item  for  union  expenditure  appears  to 
be  the  expenditure  of  the  City  of  jLondon 
Union  to  which  the  parish  has  to  contri- 
bute under  4  &  5  Will.  4,  c.  76 ;  24  &  25  Vict, 
c.  65,  s.  9  ;  and  28  <b  29  Vict.  c.  79,  s.  1.  The 
second,  third,  and  fourth  items  in  respect  of 
the  Metropolitan  Asylum  District,  the 
Central  London  School  District,  and  the 
Metropolitan  Common  Poor  Fund  are  items 
to  which  contribution  has  to  be  made  by 
virtue  of  the  provisions  of  the  Metropolitan 
Poor  Act,  1867.  The  fifth  and  sixth  are  the 
largest  items,  the  former  being  the  London 
County  Council  general  expenses  under  the 
Local  Government  Act,  1888,  s.  68,  and  7  & 
8  Vict  c.  33,  and  the  latter  the  item  for 
educational  purposes  under  the  Education 
Acts,  1902,  s.  18.  and  1903,  s.  1.  The  seventh 
is  for  the  Equalization  Charge  under  57  <b 
58  Vict.  c.  53,  and  the  last  is  for  the  City 
of  London  County  Bate.  The  expenditure 
in  respect  of  all  these  items  is  not  for  this 
parish  alone ;  the  parish  contributes  its 
proper  proportion,  and  the  items  are  sub- 
stantially new  charges,  none  of  which  were 
in  existence  at  the  time  of  the  Act  of  1833, 
about  three-fifths  of  the  total  expenses 
being  in  respect  of  the  London  County 
Council  general  expenses  and  educational 
purposes ;  and  thouj^h  some  of  the  smaller 
Items  are  for  Uie  relief  of  the  poor,  they  are 
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not  for  the  relief  of  the  poor  of  the  parish 
only,  but  for  general  expenditure  to  which 
the  parish  has  to  contribute.  It  seems  to 
me  that  it  cannot  reasonably  be  held  that 
the  rate  or  burden  proposed  to  be  imposed 
upon  the  appellant  in  this  appeal  made  in 
respect  of  the  items  to  which  I  nave  referred 
is  a  rate  or  burden  within  or  for  the  said 
parish  within  the  meaning  of  the  preamble 
of  the  Act  of  1833,  even  if  that  Act  be  read 
as  containing  an  exemption,  as  contended 
for  by  the  appellant,  which  is  still  operative. 
I  am  unable  to  read  the  language  in  the 
recital,  coupled  with  that  of  s.  6.  as  extend- 
ing beyond  rates  and  burdens  wnich  should 
arise  m  the  parish  and  were  to  be  dealt 
with  by  the  parish.  The  case  of  Thorpe  v. 
Adamsy  suproj  was  decided  in  the  year  1871, 
before  the  passing  of  some  of  the  Acts  to 
which  I  have  referred  above,  and  the  point 
which  I  am  now  considering  does  not 
appear,  from  the  report  of  that  case,  to  have 
been  discussed,  and  the  main  question 
which  vnns  dealt  with  in  that  case  was  as  to 
the  effect  of  s.  7  of  the  Representation  of 
the  People  Act,  1867,  and  s.  27  of  the  Poor 
Law  Amendment  Act,  1868,  and  indeed  I 
find  in  the  judgment  of  Bovill,  C.J.,  the 
statement  by  him  that  "  if  the  property  be 
parochial— that  is  to  say,  if  the  Inn  is  part 
of  the  parish  of  St.  Dunstan— then  it  is 
conceded  on  all  hands  that  the  agreement 
recited  in  that  Act  of  Parliament  remains 
in  full  force,  unless  it  has  been  interfered 
with  by  the  Representation  of  the  People 
Act,  1867.''  It  seems  to  have  been  assumed 
that,  unless  the  Acts  referred  to  in  the 
course  of  the  judgment  in  the  case  repealed 
the  special  legislation  of  1833,  the  special 
le^slation  remains  in  force.  I  am  of 
opinion  that  the  appeal  should  be  dismissed 
with  costs. 

Appeal  dirnitBted. 

Solicitors  for  the  appellant :  Powell  and 
Skues. 

Solicitor  for  the  respondents :  E.  V. 
Huxtable. 
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KING'S  BENCH  DIVISION. 


February  12, 1908. 

(Before  Alvebstone,  L.C.J.,  A.  T. 
Lawrence  and  Sutton,  J  J.) 

Simpson  v.  South  Oxfordshire  Water 
AND  Gas  Company. 

Waterworks— Supply  of  water— Insuffi- 
ciency of  supply— Waterworks  Clauses 
Act,  1847  (10  A  11  Vict.  c.  17),  s.  43. 

The  provision  of  s.  43  of  the  Waterworks 
Clauses  Act,  1847,  imposina  a  penalty 
on  a  water  company  for  toe  neglect  or 
refusal  to  furnish  a  supply  of  water 
to  a  person  entitled  to  receive  it,  only 
applies  to  the  case  of  a  complete  inter- 
ruption of  the  supply  and  not  to  the 
neglect  to  supply  a  sufficient  quantity. 

Case  stated  by  a  court  of  summary  juris- 
diction consisting  of  seven  of  his  Mc^esty's 
justices  of  the  peace  in  and  for  the  county 
of  Oxford. 

At  the  police  court  house  at  Caversham 
in  the  petty  sessional  division  of  Henley  in 
the  said  county  (being  a  petty  sessional 
court  house)  an  information  was  preferred 
by  Arthur  Telford  Simpson  (hereinafter 
called  "the  appellant")  under  the  Water- 
works Clauses  Act  1847  against  the  South 
Oxfordshire  Water  and  Gas  Company 
(hereinafter  called  "the  respondents*')  for 
that  on  the  16th  dajr  of  June  a.d.  1907  in 
the  parish  of  Goring  in  the  county  aforesaid 
(a  place  within  the  limits  of  supply  of 
the  said  compan^r)  the  respondents  being 
the  undertakers  within  the  meaning  of  the 
Waterworks  Clauses  Act  1847  unuiwfully 
did  neglect  to  furnish  to  the  appellant,  he 
being  then  and  there  the  occupier  of  certain 
premises  known  as  The  Temple,  Goring, 
aforesaid,  a  supply  of  water  to  the  said 
premises  after  due  notice  of  the  want  of 
supply  had  been  given  to  the  respondents 
and  after  the  appellant  had  paia  to  the 
respondents  the  water  rate  payable  in 
respect  of  the  said  premises,  contrary  to  sec- 
tion 43  of  the  Waterworks  Clauses  Act  1847, 
which  information  was  heard  by  us  on  the 
29th  day  of  June  1907  when  we  dismissed 
the  said  information. 


72  J.  P.  162. 

Upon  the  hearing  of  the  said  complaint 
the  following  facts  were  proved  before  us  : 

1.  The  appellant  is  the  occupier  of  a 
house  and  lands  called  The  Temple,  Goring, 
in  the  county  of  Oxford,  within  the  limits 
of  supply  of  the  South  Oxfordshire  Water 
and  Gas  Company.  The  appellant  pur- 
chased the  said  house  and  lands  from  a 
Mr.  Gardiner  eleven  years  before  the  15th 
day  of  AprO  1907  and  has  since  such 
purchase  occupied  the  same. 

2.  For  some  time  before  the  said  purchase 
(which  took  place  in  1896)  and  from  the 
date  of  such  purchase  until  the  15th  day 
of  April  1907  water  was  supplied  by  the 
predecessors  of  the  respondents  (the  Goring 
and  Streatley  District  Gas  and  Water 
Company,  Limited)  and  (after  1905)  by 
the  respondents  to  the  said  premises  for 
domestic  purposes  through  a  communication 

Sipe  whicti  was  connected  with  the  reapon- 
ents'  main  at  Cleeve.  The  said  pipe  was 
of  the  diameter  of  one  inch  for  a  distance 
of  180  feet  from  the  said  main  at  the  end  of 
which  distance  the  diameter  of  such  pipe 
was  changed  to  1^  inch  and  the  said  pipe 
was  of  the  diameter  of  Ij  inch  for  185  feet 
up  to  the  point  at  which  it  entered  the 
garden  of  the  appellant.  The  said  com- 
munication pipe  was  alleged  to  be  the 
property  of  the  appellant  by  virtue  of  the 
decision  in  the  case  of  Colne  Valley  Water 
Co.  V.  Hall  (1907),  71  J.  P.  173,  but  no  facts 
with  reference  to  its  original  ownership  nor 
as  to  the  circumstances  under  which  it  was 
laid  down  were  proved  in  evidence  before 
us  except  that  it  was  laid  down  and  used 
for  the  supply  of  water  to  the  said  premises 
before  the  appellant  purchased  the  said 
premises  and  the  soil  of  the  land  through 
which  the  said  pipe  was  placed  for  the  said 
180  and  185  feet  was  vested  in  the  appel- 
lant. By  the  Water  Orders  Confirmation 
Act  1903  the  name  of  the  said  Goring  and 
Strcatley  District  (^  and  Water  CJompany, 
Limited,  was  changed  to  the  Thames  Valley 
and  Goring  Water  and  Gas  Company, 
Limited,  and  in  the  month  of  June  1905 
the  rights  and  liabilities  of  the  said  com- 

Eany  were  transferred  to  the  respondents 
y  virtue  of  the  South  Oxfordshire  Water 
and  Gas  Act,  1905. 

3.  The  said  communication  pipe  was 
placed  in  the  position  above  described  more 
than  eleven  years  before  the  15th  day  of 
April  1907  in  accordance  with  the  pro- 
visions of  section  49  of  the  Waterworks 
Clauses  Act  1847  and  such  pipe  was  made 
to   communicate   with   the   pipes   of   the 
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predecessors  of  the  respondents  (the  said 
Goring  and  Streatley  District  Gas  and 
Water  Company^  Limited,)  under  the  super- 
intendence and  according  to  the  directions 
of  the  surveyor  or  other  officer  appointed 
for  that  purpose  by  that  comimny  and  since 
it  was  so  made  to  communicate  the  said 
pipe  remained  unaltered  and  was  used  for 
the  supply  of  water  to  the  said  premises 
with  the  consent  and  acouiescence  of  the 
respondents  and  their  said  predecessors  up 
to  the  1 5th  day  of  April  1907. 

4  The  appellant  duly  paid  to  the  respon- 
dents the  water  rate  which  the  respondents 
were  entitled  to  charge  the  appellant  for 
the  supply  of  water  to  the  said  premises 
for  the  two  quarters  ending  the  24th  day  of 
June  1907. 

5.  On  the  15th  day  of  April  1907  the 
respondents  without  the  appellant's  consent 
and  without  having  given  the  appellant  any 

})revious  notice  with  the  exception  of  a 
etter  dated  8th  of  April  1907  from  their 
managing  director  to  tne  appellant  (a  copy 
of  which  letter  was  put  in  and  is  annexed 
to  and  forms  part  of  this  case)  dug  a  trench 
upon  the  said  land  and  disconnected  the 
said  communication  pipe  from  their  said 
main  at  Cleeve  and  placed  in  the  said  land 
without  the  appellant's  consent  a  pipe  of 
the  diameter  of  i  inch  and  connected  such 
pipe  with  the  appellant's  premises  and  also 
connected  it  with  their  said  main  at  Cleeve 
by  means  of  a  screw  ferrule  which  was 
7-lGths  inch  in  diameter.  The  appellant 
immediatelv  protested  against  these  acts  of 
the  respondents. 

6.  It  was  proved  before  us  by  the  appel- 
lant himself,  and  we  found  as  facts,  that  at 
certain  times  in  the  morning  when  his  house- 
hold numbering  sixteen  were  residing  on 
the  premises  and  eieht  visitors  were  staying 
there  the  supply  of  cold  water  was  insuffi- 
cient for  the  baths  required  by  the  house- 
hold ;  that  there  were  three  bathrooms  and 
that  the  capacity  of  the  cold  water  cistern 
was  150  gallons  and  that  there  was  also 
a  hot  water  cistern  with  a  capacity  of  150 
gallons  and  a  cistern  with  the  capacity  of 
50  gallons  to  supply  the  w.c.'s;  that  on 
Sunday  June  16th  1907  the  said  cold  water 
cistern  was  empty  at  9  a.m.  and  that  a 

§  roper  supplv  was  not  available  until  mid- 
ay  when  the  cistern  was  full ;  that  the 
requirements  in  the  morning  on  that  day 
for  the  bathrooms  were  considerably  in 
excess  of  150  gallons  ;  that  there  was  ample 

fressure  in  the  mains  and  that  the  said 
inch  communication  pipe  was  insufficient 
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to  supplv  all  the  baths ;  that  on  Tuesday 
June  25th  1907  there  was  also  a  deficiency 
of  cold  water  for  the  baths  and  that  the 
cistern  was  again  full  at  12.30  p.ra.  It  was 
also  proved  that  a  cistern  holding  100  or 
150  gallons  was  one  of  reasonable  capacity 
for  a  house  of  the  size  and  accommoaation 
of  the  appellants,  there  being  in  fact  no 
statutory  obligation  imposed  on  the  con- 
sumers supplied  by  the  respondents  to 
provide  any  cistern  or  water  storage  at  all. 
it  was  also  proved  before  us  that  the 
substitution  ot  the  ^  inch  pipe  was  made 
b^  the  respondents  after  the  appellant  had 
given  them  notice  on  the  15th  December 
1906  that  he  no  longer  required  from  them 
a  garden  supply.  Before  that  date  the 
appellant  had  seven  garden  taps  (two  of 
which  were  supplied  from  the  communica- 
tion pipe  disconnected  by  the  respondents 
as  aforesaid)  for  which  he  paid  £2  2«.  per 
tap  in  addition  to  the  ordinary  water  rate 
and  the  respondents  had  given  notice  to  tho 
appellant  that  in  future  tney  would  require 
him  to  pay  2«.  6d.  per  1,000  gallons  or  £4  4«. 
per  tap  for  such  garden  supply. 

7.  After  and  in  consequence  of  the  sub- 
stitution of  the  said  i  inch  pipe  for  the 
said  1  inch  and  1^  inch  communication  pipe 
of  the  appellant  the  appellant  did  not 
receive  a  reasonable  or  sufficient  supply  of 
water  for  his  said  premises  for  domestic 
purposes  at  the  times  and  on  the  occasions 
mentioned  by  him.  The  supply  of  water  to 
the  said  premises  was  diminished  so  that 
the  flow  of  water  to  the  said  premises  which 
up  to  the  15th  day  of  April  1907  had  been 
12  to  17  gallons  per  minute  was  reduced 
after  that  date  to  3  gallons  per  minute. 
The  said  reduction  in  and  insufficiency  of 
the  supply  of  water  to  the  said  premises 
was  caused  by  the  fact  that  a  sufficient 
quantity  of  water  to  supply  properly  the 
said  premises  could  not  flow  througn  the 
said  i  inch  pipe  placed  by  the  respondents 
on  the  said  land  on  the  15th  day  of  April 
1907.  The  volume  of  water  which  flows 
throujgh  a  t^  inch  communication  pipe  is 
one-sixth  part  of  the  volume  of  water  which 
flows  through  a  1^  inch  communication 
pipe.  A  i  inch  communication  pipe  is  not 
adequate  for  the  proper  and  reasonable 
supply  of  Water  to  premises  of  the  size  and 
rateable  value  of  the  appellant's  premises. 
The  appellant's  premises  are  assessed  at 
£210  per  annum  rateable  value  and  contain 
18  bedrooms,  3  bathrooms,  8  w.c's  and  a 
lavatory  and  the  premises  are  occupied  by 
the  appellant  and  three  members  of  his 
family  and  twelve  servants  and  he  some- 
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times  has  as  many  as  eight  visitors  staying 
at  his  house. 

8.  On  the  12th  day  of  June  1907  the 
appellant  gave  due  notice  to  the  respondents 
ot  the  want  of  supply  of  water  to  the  said 
premises.  A  copy  of  the  said  notice  is 
annexed  to  and  forms  part  of  this  case. 

9.  After  the  giving  of  the  said  notice  the 
supply  of  water  furnished  by  the  respon- 
dents to  the  appellant  was  not  reasonable 
or  sufficient  for  the  domestic  purposes  of 
the  appellant  and  between  the  hours  of 
9  a.m.  and  mid-day  on  the  16th  day  of  June 
1907  the  respondents  neglected  to  furnish 
to  the  said  appellant's  said  premises  a 
reasonable  or  sufficient  supply  of  water  for 
domestic  purposes  as  set  out  in  paragraph  6 
hereof. 

10.  In  the  case  of  the  respondents'  under- 
taking no  limits  for  the  bore  of  communica- 
tion pipes  have  been  prescribed  within  the 
meaning  of  section  50  of  the  Waterworks 
Clauses  Act  1847. 

11.  On  the  part  of  the  appellant  it  was 
contended  that  by  virtue  of  sections  35  and 
63  of  the  Waterworks  Clauses  Act  1847  the 
appellant  was  entitled  to  receive  from  the 
respondents  a  sufficient  supply  of  water  for 
his  domestic  purposes ;  that  the  neglect 
mentioned  in  s.  43  of  the  said  Act  to 
furnish  to  an  owner  or  occupier  a  supply 
of  water  means  a  neglect  to  furnish  to  an 
owner  or  occupier  a  sufficient  supply  of 
water  for  his  domestic  purposes  or  a  reason- 
able supplv  of  water ;  that  the  said  1  inch 
and  1^  men  communication  pipe  was  made 
to  communicate  with  the  respondents'  said 
main  at  Cleeve  with  the  consent  of  the 
respondents'  predecessors  and  continued  to 
be  connected  with  the  said  main  at  Cleeve 
until  the  15th  day  of  April  1907  with  the 
consent  of  the  respondents ;  that  after  a 
communication  pipe  had  been  made  to 
communicate  with  the  undertakers'  pipes 
with  the  consent  of  the  undertakers,  the 
undertakers  could  not  disconnect  such  com- 
munication pipe  and  substitute  for  it  a  pipe 
of  smaller  oore;  that  after  such  consent 
was  given  by  the  respondents'  predecessors 
and  continued  by  tne  respondents  since 
1905  the  respondents  had  no  le^l  right  to 
disconnect  from  their  said  mam  the  said 
1  inch  and  1^  inch  communication  pipe  and 
to  substitute  therefor  the  said  f  inch 
communication  pipe ;  and  that  as  such 
disconnection  and  substitution  caused  the 
supply  of  water  furnished  by  the  respon- 
dents to  the  appellant  to  be  insufficient 
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for  his  domestic  purposes  the  respondents 
could  be  and  ougnt  to  be  convicted  under 
section  43  of  the  said  Act. 

12.  On  the  part  of  the  respondents  it  was 
contended  that  the  respondents  could  only 
be  convicted  under  section  43  of  the  Water- 
works Clauses  Act  1847  if  they  neglected 
or  refused  to  supply  anj;  water  at  all  to 
the  appellant's  said  premises;  that  if  the 
respondents  famished  some  supply  of  water 
to  the  said  premises  but  neglected  to 
furnish  to  the  appellant  a  sufficient  supply 
of  water  for  his  domestic  purposes  they 
could  be  sued  for  a  mandamtiSy  an  injunc- 
tion, or  damages,  but  could  not  be  convicted 
under  section  43  of  the  said  Act :  that  the 
term  "consent"  in  section  50  ot  the  said 
Act  means  a  formal  agreement  in  writing 
and  that  the  consent  of  the  respondents^ 
predecessors  to  the  connection  of  the  said 
1  inch  and  li  inch  communication  pipe  with 
the  said  main  and  the  consent  of  the  respon- 
dents to  the  continuance  of  such  connection 
was  not  such  consent  as  is  mentioned  in 
section  50  of  the  said  Act,  and  that  in  any 
event  whether  the  substitution  of  the  i  incn 
pipe  was  legal  or  not,  it  was  not  an  act  in 
respect  of  which  penalties  could  be  recovered 
under  section  43  of  the  said  Act. 

13.  We  unanimously  came  to  the  conclu- 
sion that  the  respondents  on  the  16th  day 
of  June  1907  and  on  other  days  between 
the  15th  day  of  April  and  the  29th  day  of 
June  1907  neglected  to  furnish  the  appel- 
lant for  his  said  premises  a  sufficient  or 
reasonable  supply  of  water  for  his  domestic 
purposes  but  we  came  to  the  conclusion 
that  such  want  of  a  sufficient  or  reasonable 
supply  was  caused  by  the  substitution  of 
the  said  ^  inch  communication  pipe  for  the 
said  1  inch  and  1^  inch  communication  pipe 
and  we  dismissed  the  said  information 
because  we  were  of  opinion  that  the  respon- 
dents were  legally  entitled  to  substitute 
such  i  inch  pipe  for  such  1  inch  and  1^  inch 
pipe  notwithstanding  the  consent  of  their 
predecessors  to  the  connection  of  the  latter 
with  the  said  main  and  the  consent  of  the 
respondents  to  the  continuance  of  such  con- 
nection and  because  we  were  of  opinion  that 
the  consent  mentioned  in  section  50  of  the 
said  Act  means  a  formal  written  agreement 
and  because  we  were  of  opinion  that  the 
respondents  whether  they  were  legally 
entitled  to  substitute  the  said  ^  inch  pipe 
or  not  could  not  be  convicted  under  sec- 
tion 43  of  the  said  Act  unless  they  neglects 
to  furnish  any  supply  of  water  at  all  to  the 
appellant. 
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14.  The  question  upon  which  the  opinion 
of  the  court  ia  desired  is  whether  we  the 
said  justices  being  such  a  court  of  summary 
jurisdiction  upon  the  above  statements  of 
facts  came  to  a  correct  determination  and 
decision  in  point  of  law,  and  if  not  what 
should  be  done  in  the  premises. 

Dated  the  4th  day  of  October  1907  at 
the  court  of  summary  jurisdiction  sitting  at 
Caversham  in  the  county  of  Oxford. 
(Signed) 

Saye  and  Sele, 
C.  D.  Rose, 
James  Cooksey, 
Robert  Fraser  Duff, 
R.  F.  Hart  Davis, 
Walter  J.  Henman, 
T.  Neighbour. 

The  following  is  the  copy  letter  referred  to 
in  paragraph  5 : 

"  South  Oxfordshire  Water  and  Gas 


"A.  T.  Simpson,  Esq.,  J.P., 
**  Qoring  on  Thames. 

"April  8th,  1907. 
"Empire  Hotel,  Bath. 

"  Dear  Sir, 

"  In  reply  to  yours  of  April  5th,  I  must 
again  ask  you  to  remove  that  bib  cock  and 
advise  our  works  manager  when  you  have 
any  repairs  or  alterations  to  your  pipes; 
your  version  is  not  in  accordance  with  the 
Acts  of  Parliament  which  regulate  water 
supply.  I  do  not  insinuate  anything,  I  tell 
you  distinctly  what  I  mean. 

"  The  compensation  I  refer  to  is  for  the 
use  of  the  2"  hose  for  your  stables  for  which 
you  were  formerly  content  to  pay  under  the 
heading  of  horses  and  carnages  supply ; 
you  will  remember  the  directors  decided  to 
send  out  their  rental  accounts  some  time 
back  without  a  charge  under  the  heading  of 
horses  and  carriages,  leaving  it  to  time  to 
see  who  had  extra  for  gardens  etc.  My 
visit  to  your  house  confirmed  my  impression 
of  your  supplies,  the  waste  must  have  been 
enormous  and  the  {laltry  amount  you 
appear  to  have  paid  for  the  use  of  the 
2  nose  leaves  ample  room  for  you  to  make 
considerable  compensation. 

"  What  do  you  propose  to  pay  for  the  use 
of  the  hose  from  date  of  discontinuance  of 
charges  for  horses  and  carriages  to  date  1 

"  I  hereby  give  you  formal  notice  that 
you  must  either  have  this  hose  controlled 
by  a  meter  or  the  hose  removed  at  once. 

"  I  am  proposing  to  place  your  supply  in 
accordance  with  the  Acts  of   Parliament 
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and  have  sent  instructions  to  this  effect  to 
the  works  manager  ;  you  will  please  there- 
fore take  your  supplies  from  the  cistern 
direct. 

"  Yours  truly, 
''(Signed)       H.  J.  Robus,. 
''pro  F.  0.  R. 

"  P.S.— When  I  am  again  in  Ooring  I  will 
give  you  a  call.— (Signed)  F.  C.  K." 

The  following  is  a  copy  of  the  notice 
referred  to  in  paragraph  8  : 

"To  the  South  Oxfordshire  Water 
and  Gas  Company, 
2  and  3  Norfolk  Street, 
Strand,  London. 
"I,    Arthur   Telford   Simpson,    of   The 
Temple,  Goring,  in  the  county  of  Oxford, 
Esquire,  being  the  occupier  of  a  certain 
dwelling-house  known  as  "  The  Temple  "  in 
the   parish    of   Goring  in  the  county  of 
Oxford  and  entitled  to  receive  a  sufficient 
supply  of  water  for  my  domestic  purposes, 
hereby  give  you  notice   of   the  want   of 
supply  of  water  to  the  said  dwelling-house. 
^' Dated  this  12th  day  of  June  1907. 
"(Signed) 
"Arthur  Telpord  Simpson." 

The  Waterworks  Clauses  Act,  1847,  s.  43, 
provides:  "If,  except  when  prevented  as 
aforesaid,  the  undertakers  nefflect  or  refuse 
to  fix,  maintain,  or  repair  such  fire-plugs,  or 
to  furnish  to  the  town  commissioners  a 
sufficient  supply  of  water  for  the  public 
purposes  aforesaid,  upon  such  terms  as 
shaU  have  been  agreed  on  or  settled  as 
aforesaid,  or  if,  except  as  aforesaid,  they 
neglect  to  keep  their  pipes  charged  under 
such  pressure  as  aforesaid,  or  neglect  or 
refuse  to  furnish  to  any  owner  or  occupier 
entitled  under  this  or  the  special  Act  to 
receive  a  supply  of  water  during  any  part 
of  the  time  lor  which  the  rates  for  such 
supply  have  been  paid  or  tendered,  they 
shall  be  liable  to  a  penalty  of  ten  pounds, 
and  shall  also  forfeit  to  the  town  commis- 
sioners, and  to  every  person  having  paid  or 
tendered  the  rate,  the  sum  of  forty  shillings 
for  every  day  during  which  such  refusal  or 
neglect  shall  continue  after  notice  in  writing 
shall  have  been  given  to  the  undertakers  of 
the  want  of  supply." 

Acland,  K.C.  (A.  H,  Spokes  with  him), 
for  the  appellant. — ^The  respondents  are 
bound  to  give  a  sufficient  supply.  They  do 
in  fact  supply  some  water^  and  the  conten- 
tion put  forward  on  their  behalf  is  that 
where  they  supply  any  water  at  all  they 
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cannot  be  sammoned  under  s.  43  of  the 
Waterworks  Clauses  Act,  1847,  whatever 
other  remedy  there  may  be  against  them. 
[He  was  stopped  by  the  court.] 

CecU  Walshf  for  the  respondents. — Sec- 
tion 43  of  the  Waterworks  Clauses  Act, 
1847,  deals  with  four  classes  of  neglect. 
The  fourth,  namely,  the  neglect  to  furnish 
any  owner  or  occupier  with  the  supply  of 
water  to  which  he  is  entitled,  is  the  only 
one  that  can  be  alleged  here.  The  remedy 
against  the  water  comi)any  for  suppling  a 
mere  trickle  of  water  is  to  be  found  in  the 
provisions  contained  in  s.  35  of  the  Water- 
works Clauses  Act,  1847,  with  regard  to 
pressure.  The  provision  in  s.  43,  under 
which  the  respondents  were  summoned, 
only  refers  to  the  case  of  withholding  a 
supply  of  water  altogether  {Ja4ik8on  v. 
Famham  Water  Co.  (1887\  3  T.  L.  R.  632  ; 
Sheffield  Wateruxyrks  Co.  v.  WUkinKm 
(1879),  43  J.  P.  703:  4  C.  P.  D.  410: 
Sheffield  Waterworks  Co.  v.  Carter,  and 
Brooks  V.  Sheffield  Waterworks  Co.  (1882\ 
46  J.  P.  548  ;  8  Q.  B.  D.  ez^  .Commercial 
Gas  Co.  V.  Scott  {1875),  40  J.  P.  214  ;  L.  R. 
10  Q.  B.  400).  The  courts  have  never 
treated  this  section  as  dealipg  with  the  ques- 
tion of  sufficiency.  That  is  an  engineering 
question,  and  an  inquiry  is  necessary  to 
decide  it.  The  dicta  of  Lord  Cairns,  in 
Atkinson  v.  Newcastle  Waterworks  Co. 
(i^r)  42  J.  P.  183 ;  2  Ex.  D.  441,  go  too 
far.  The  fourth  provision  in  s.  43  does  not 
refer  to  any  other  section  and  must  be 
construed  separately. 

Acland,  in  reply.— The  case  of  Com- 
mercial Gas  Co.  V.  Scott,  supra,  was  decided 
under  the  Gasworks  Clauses  Act,  1871, 
which  by  s.  11  puts  a  gas  company  under 
obligations  wholly  different  from  those  of 
a  water  company.  The  only  obligation  is 
to  give  a  supply  of  gas,  and  there  is  no 
question  about  the  adequacy  of  the  supply 
for  domestic  uurposes.  Section  43  of  the 
Waterworks  Clauses  Act,  1847,  is  hopelessly 
ungrammatical,  but  it  is  not  correct  to  say 
that  the  fourth  provision  in  that  section 
does  not  refer  to  any  other  section,  for  it 
refers  to  ss.  35  and  53.  There  is  a  con- 
tinuing penalty,  and  the  consumer  gets 
part  of  it  for  himself.  In  most  cases  the 
damages  could  not  be  assessed,  and  there- 
fore the  le^lature  has  fixed  the  amount  of 
compensation.  Section  43  was  intended  to 
cover  all  the  cases  in  which  the  company 
have  failed  to  perform  the  duties  imposed 
upon  them. 

Cur.  adv.  vult. 
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Alverstone,  L.C.J.— In  this  case   the 
respondents   were   summoned   under   sec- 
tion 43  of  the  Waterworks  Clauses  Act, 
1847,  for  neglecting  or  refusing  to  furnish 
the  appellant  with  a  supply  of  water.     The 
justices  found  as  a  fact  that  the  respondents 
did  neglect  to  furnish  the  appellant  for  his 
premises  a  sufficient  or  reasonable  supply 
of  water  for  his  domestic  purposes.    That 
finding  makes   it    unnecessary  for  us   to 
consider  the  circumstances  in  which   the 
respondents  substituted  a  ^  inch  pipe  for 
one  of  larger  diameter,  which  substitution 
led  to  the  shortness  of  supi)ly.    The  only 
point  we  have  to  determine  is  whether  the 
neglect  to  give  a  sufficient  supply  of  pure 
T^'ater  is  an  offence  under  s.  43.    It  was 
contended   on   behalf  of  the  respondents 
that  the  only  offence  for  which  a  water 
company  is  liable  to  a  penalty  under  s.  43 
in   this   respect   is   if   there   has  been  a 
complete   interruption    of   the   supply  of 
water  during  some  part  of  the  time  for 
which  the  rate  has  been  paid  or  tendered, 
and  that  inasmuch  as  the  respondents  did 
supply  water  at  the  rate  of  three  gallons  a 
minute  during  the  whole  time,  the  offence 
contemplated  by  s.  43  has  not  been  com- 
mitted, and  the  appellant  must  pursue  some 
other  remedy.    The  sections  oi  the  Water- 
works Clauses  Act,  1847,  which  bear  upon 
the  question  are  the  following.    By  s.  35  the 
undertakers  must  provide  and  keep  in  the 
pipes  to  be  laid  down  by  them  a  supply 
of  pure  and  wholesome  water  sufficient  for 
the  domestic  use  of  all  the  inhabitants  of 
the  town  or  district  who  shall  be  entitled 
to  demand  a  supply  at  such  a  pressure  as 
will  make  the  water  reach  the  top  storey  of 
the  highest  house  within  the  limits,    sec- 
tion 36  provides  that  if  the  undertakers 
twentv-eight  days  after  demand  refuse  to 
provide  such  supply  they  shall  forfeit  to 
each  of   the  owners   the   amount  in  the 
section  specified.    Section  53  entitles  the 
owners  to  demand  and  receive  a  sufficient 
supply  of  water  on  payment  or  tender  of 
water  rate.    Section  43  apparently  contem- 
plates four  offences:    (1)  The   neglect  to 
nx,  maintain  and  repair  fire-plugs ;  (2)  the 
neglect  to  furnish   to  the   town  commis- 
sioners a   sufficient  supply  of    water  for 
public  purposes  ;  (3)  the  neglect  to  keep  the 
pipes  cnarged  under  the  pressure  specified 
m  s.  35 ;  (A)  neglect  or  refusal  to  furnish  a 
supply   of  water   to   a  person  entitled  to 
receive  it.    The  section  is  not  grammatical 
as  it  stands,  and  requires  the  insertion  of 
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the  word  "  it,"  or  "  such  supply/'  after  the 
word  "receive."  Mr.  Aclana  contended  that 
the  supply  of  water  contemplated  by  this 
section  is  the  sufficient  supply  (s.  53)  of  pure 
and  wholesome  water  (s.  35),  and  that  any 
neglect  of  the  company  to  give  a  sufficient 
supply .  constitutes  an  offence  under  this 
part  of  s.  43.  The  question  is  by  no  means 
free  from  difficulty,  but  upon  the  whole  we 
are  of  opinion  that  the  ar^niment  of  the 
respondents  is  correct.  This  pnenal  section 
roust  be  construed  strictly,  and  in  our  judg- 
ment the  offence  here  contemplated  is  the 
complete  interruption  of  the  supply  for  which 
there  is  a  daily  penalty,  and  the  words  "  want 
of  supply"  at  the  end  of  the  section  do  not 
mean  want  of  sufficient  supply.  We  think 
this  view  is  supported  by  the  absence  of  the 
word  "  sufficient,"  which  occurs  in  the  earlier 
part  of  the  section  with  reference  to  the 
supply  to  the  town  commissioners  ;  and 
had  it  been  intended  to  deal  with  the  case 
of  deficiency  in  quantity  or  with  impurity, 
the  language  would  nave  been  different. 
Mr.  WcUshy  for  the  respondents,  relied  on 
certain  expressions  in  Jackton  v.  Famham 
Water  Co,y  supra;  Sheffield  Waterworks 
Co.  V.  WUkimony  supra ;  and  Sheffield  Water- 
uforkB  Co,  V.  Carter^  supra.  In  our  opinion, 
however,  these  cases  do  not  give  much 
assistance,  as  the  judges  in  these  cases  were 
clearly  not  considering  the  point  which  we 
have  to  decide.  Mr.  Adand^  on  the  other 
hand,  relied  upon  the  judgment  of  Lord 
Cairns  in  Atkinson  v.  Newcastle  Water- 
works Co.y  supray  in  which,  dealing  with 
the  four  classes  of  neglect  mentioned  in 
s.  43,  Lord  Cairns  spoke  of  the  fourth  as 
the  nefflect  to  furnish  any  owner  or  occupier 
with  tne  supply  of  water  to  which  he  is 
entitled;  and  later  on  he  speaks  of  the 
owners  or  occupiers  asking  for  and  not 
getting  their  proper  supply  of  water.  The 
judgment  in  that  case  is  of  course  binding 
upon  us,  as  well  as  being  a  judgment  of 
very  high  authority.  But  the  question  we 
have  to  consider  was  neither  raised  nor 
argued  in  that  case,  and  it  seems  to  us  that 
Loixi  Cairns  was  not  putting  any  construc- 
tion upon,  or  considering  the  exact  nature 
of,  that  which  he  describes  as  the  fourth 
class  of  neglect,  and  the  Question  as  to 
whether  insufficiency  of  supply  would  create 
an  offence  under  the  section  was  not  before 
him.  In  our  judgment,  the  failure  to  give 
a  sufficient  supply,  which  must  involve  an 
itiqniry  as  to  tne  reasonable  requirements 
of  a  particular  consumer,  and  in  some  cases 
evidence  of  matters  which  would  not  be 
within  the  knowledge  of  the  water  com- 
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pany,  is  not  the  kind  of  breach  of  statutory 
duty  which  would  ordinarily  be  punished 
by  a  penalty.  If  we  were  to  hold  that  the 
judginent  of  Lord  Cairns  applied  to  this 
case,  it  would  follow  that  no  action  could  be 
maintained  against  the  company  for  the 
neglect  to  give  a  sufficient  supply  of  pure 
and  wholesome  water — a  view  which  is,  to 
a  certain  extent,  inconsistent  with  Milnes  v. 
Huddersndd  Corporation  {18Se\  60  J.  P. 
G76 ;  11  App.  Cas.  511.  In  our  opinion, 
the  fourth  offence  in  respect  of  which  the 
penalty  is  inflicted  under  s.  43  is  the  inter- 
ruption of  supply,  and  not  the  neglect  to 
supply  a  sufficient  quantity.  When  the 
arguments  were  concluded  Mr.  Aeland  was 
good  enough  to  hand  in  a  list  of  the  sec- 
tions of  the  Act  whereby  various  questions 
are  left  for  the  discretion  of  justices.  We 
have  carefully  considered  them,  but  they  do 
not  seem  to  us  to  have  any  direct  bearing 
upon  the  point  argued  before  us,  or  to  lead 
us  to  the  conclusion  that  the  view  we  take 
is  not  correct.  In  my  opinion  the  appeal 
fails. 


A.  T.  Lawrencte, 
concurred. 


J.,  and  Sutton,  J., 
Appeal  dismissed. 


Solicitors  for  the  appellant:  Rooke  & 
Sons,  for  Brain  and  Brain,  Reading. 

Solicitors  for  the  respondents  :  Scadding 
and  Bodkin,  for  Hewett  and  Churchill, 
Reading. 
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February  14, 1908. 

(Before  Alverstone,  L.C.J.,   A.  T. 
Lawrence  and  Sutton,  J  J.) 

Davis  v.  Wallis. 

Rating — Dwelling-house  let  in  apartments 
or  lodgings  not  separately  rated  — 
Rating  of  owner  instead  of  occupier— 
Representation  of  the  People  Act,  1867 
(30  <fe  31  Vict  c.  102),  s.  7  -Poor  Rate 
Assessment  and  Collection  Act,  1869 
(32  k  33  Vict.  c.  41),  ss.  3,  4. 

The  reawmdent  was  the  owner  of  six 
dwelling-houses  in  the  parliamentary 
and  metropolitan  borotigh  of  Islington^ 
and  toas  rated  in  pursuance  of  s,l  of 
ike  Representation  of  the  People  Act^ 
1867,  to  the  general  rate  as  owner  of 
these  six  houses^  all  of  which  {except  one 
assessed  at  £32)  were  of  a  rateable  valus 
of  less  than  £20.  The  respondent  did  not 
occupy  any  of  the  houses,  but  they  were 
wholly  let  out  in  apartments  or  lodg- 
ings not  separately  rated.  No  aXlowancey 
abatement  or  deduction  was  made  to 
the  respondent  in  respect  of  any  of  the 
houses, 

Held^  that  the  respondent  could  not  be  rated 
in  respect  oj  these  houses  under  s.  7  of 
the  Representation  of  the  People  Act, 
1869,  without  being  allowed  the  deduc- 
tions provided  for  by  ss,  3,  4  of  the 
Poor  Rate  Assessment  and  Collection 
Act,  1869. 

Ceae  stated  by  the  undersigned  James 
liddon  Smithett,  one  of  the  justices  of  the 
peace  for  the  county  of  London. 

On  the  30th  day  of  May  1907  the  appel- 
lant, a  rate  collector  appointed  by  the 
council  of  the  metropolitan  borough  of 
Islington,  made  a  complaint  to  Joseph  H. 
Polak  Esquire,  one  of  the  justices  of  the 
l)eace  for  the  county  of  London,  that  the 
respondent  being  the  person  duly  rated  and 
assessed  in  and  by  the  general  rate  of  the 
said  borough  made  dated  and  sealed  on  the 
30th  Mardi  1907  in  six  several  sums 
amounting  in  the  whole  to  £11  7s,  2d,  in 
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respect  of  six  several  houses  situate  in 
Sun  Row  in  the  said  borough  and  known 
respectively  as  Nos.  3  to  8,  both  inclu- 
sive, had  refused  or  neglected  to  pay  the 
said  several  sums  and  that  the  appellant 
had  duly  demanded  the  payment  of  such 
rates  and  assessments,  and  thereupon  in 
pursuance  of  the  London  Government 
Act,  1899,  and  of  the  London  (Financial 
Arrangements)  Scheme  1900,  the  "  Borough 
of  Islington  Order  in  Oouncil  1900,"  and 
the  "  Borough  of  Islington  Scheme  1901 " 
made  pursuant  thereto,  the  said  Joseph  H. 
Polak  Esquire  signed  and  issued  six  several 
summonses  addressed  to  the  respondent 
commanding  him  to  attend  on  Fnday  the 
7th  day  of  June  before  him  or  such  other 
justice  or  justices  of  the  peace  for  the  said 
county  as  might  then  be  there  to  answer  to 
the  said  complaint  and  to  be  further  dealt 
with  according  to  law. 

In  pursuance  of  the  said  summonses  the 
respondent  appeared  before  me  on  the  said 
day  and,  by  adjournment,  on  the  28th  June 
1907  (I,  sitting  in  pursuance  and  by  virtue 
of  the  said  London  Government  Act  and 
the  said  Scheme  of  1900,  the  said  Order  in 
Council  of  1900  and  the  said  Scheme  of 
1901)  to  answer  to  the  said  several  sum- 
monses, and  on  the  said  28th  day  of  June, 
I  refused  to  issue  warrants  of  distress 
against  the  goods  and  chattels  of  the 
respondent  in  respect  of  the  said  suras  and 
dismissed  the  said  summonses. 

At  the  hearing  of  the  said  complaints  and 
summonses  the  following  facts  were  ad- 
mitted or  proved : 

(a)  The  respondent  is  and  has  for  6  years 
past  been  the  owner  of  the  six  houses, 
Nos.  3  to  8  (both  inclusive).  Sun  Row,  in 
the  parliamentary  and  metropolitan  borough 
of  Islington. 

(b)  As  provided  by  the  London  Govern- 
ment Act  1899  the  General  Rate  of  the 
metropolitan  borough  of  Islington  (which 
rate  was  established  by  the  Metropolis 
Local  Management  Act  of  1855)  and  the 
poor  rate  of  the  said  borough  are  assessed 
made  and  levied  together  by  the  mayor 
aldermen  and  councillors  of  the  said 
borough  (hereinafter  called  "  the  council ") 
as  one  rate,  which  pursuant  to  the  said 
London  Government  Act  is  termed  "the 
General  Rate,"  and  as  provided  by  the  said 
Act  it  is  assessed  made  collected  and  levied 
as  if  it  were  the  poor  rate  and  by  the  said 
Act  it  is  also  provided  that  all  enactments 
applying  or  referring  to  the  poor  rate 
(suDject  to  the  provisions  of  the  Act  as 
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to  audit)  are  to  be  construed  as  applying 
or  referring  also  to  the  General  Rate  thereby 
establisheof. 

(c)  By  the  General  Rate  for  the  said 
borough  duly  made  dated  and  sealed  on  the 
30th  March,  1907  by  the  council  as  over- 
seers of  the  said  borough,  and  duly  allowed 
by  two  justices  of  the  peace  for  the  said 
county  of  London,  in  which  the  said  borough 
is  situate,  on  the  said  30th  day  of  March, 
the  respondent  was  rated  and  assessed  as 
owner  to  such  General  Rate  in  respect  of 
the  six  houses  Nos.  3  to  8,  Sun  Row  within 
the  said  borough  as  follows : 

GnuM.         Rateable  Amount  t>a.vable. 

3,  Sun  Row      £23        £19      £1  17    2* 

4,  „     „  oc7         <5^       V    z   a 

ft,  „  „  20  16  1   11  4 

6,  „  „  20  16  1  11  4 

7,  „  „  21  17  1  13  3i 

8,  „  „  20  16  1  11  4 

(d)  The  respondent  has  never  occupied 
nor  resided  in  any  of  the  said  houses. 

(e)  There  are  two  tenants  in  each  of  the 
said  houses  numbered  5,  6,  7  and  8,  and 
three  tenants  in  that  numbered  3,  and  four 
tenants  in  that  numbered  4 ;  each  tenant 
has  a  separate  letting,  a  separate  rent  book 
and  a  separate  key,  and  each  tenant  has 
exclusive  use  and  occupation  of  his  or  her 
rooms,  the  only  parts  of  the  houses  which 
are  used  in  common  are  the  outer  doors,  the 
passages  and  stairs  the  w.c.V,  and  the 
basement  of  each  house  used  as  a  wash- 
house  with  coj)per,  each  of  the  tenants  in 
each  house  usmff  in  common  the  said  parts 
of  the  house.  Two  of  the  said  houses  viz.. 
Nos.  3  and  4,  are  upwards  of  a  century  old 
and  the  others  are  upwards  of  forty  years 
old.  They  were  all  built  for  the  occupation 
of  one  family  in  each  house— none  of  the 
floors  or  lettings  in  any  of  the  said  houses 
are  self-contained,  nor  are  such  floors  or 
lettings  in  the  same  house  structurally 
severed  from  each  other.  There  is  only  one 
door  in  each  house  in  the  nature  of  a  front 
door,  and  the  rooms  on  the  several  floors 
are  entered  by  ordinary  doors  as  in  a  house 
occupied  by  one  family  only. 

(0  The  respondent  was  so  rated  by  the 
council  in  respect  of  the  said  houses  in 
pursuance,  as  the  council  considered,  of 
section  7  of  the  Representation  of  the 
People  Act,  1867. 

The  said  borough  of  Islington  (then  the 

parish  of  Islington)  was  at  the  date  of  the 

passing  of  such  Act  and  for  many  years 

previously  and  ever  since  that  Act  was  and 
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has  been  wholly  situate  in  a  parliamentary 
borough. 

(g)  At  the  time  of  the  making  of  the  said 
rate  in  1907  and  for  at  least  nine  years  pre- 
viously thereto  the  said  houses  had  been 
wholly  let  out  in  apartments  or  lodgings. 
There  was  no  evidence  to  show  how  they 
had  been  previously  let  and  during  such 
9  years  the  respondent  or  his  predecessor  in 
title  had  been  rated  as  owner  of  such 
houses  to  the  General  Rate  for  the  said 
borough  and  previously  to  its  constitution 
to  the  Poor  and  General  Rates  of  the  said 
parish  of  Islington  in  respect  of  the  said 
six  houses  except  that  as  regards  Nos.  3 
and  8,  Sun  Row,  from  the  year  1900  to  the 
year  1905,  two  persons  named  Overend  and 
Wilkinson  had  been  respectively  assessed 
and  rated  as  occupiers  of  such  houses 
respectively  under  a  misapprehension  or 
misstatement  that  the  said  two  persons 
were  respectively  tenants  of  the  whole  of 
the  said  two  houses  but  during  the  whole 
of  the  said  9  years  the  respondent  or  his 
predecessors  in  title  paid  ail  the  rates  in 
respect  of  the  said  six  houses. 

(h)  At  the  time  of  the  passing  of  the  said 
Representation  of  the  People  Act,  1867, 
namely,  on  the  15th  August  in  that  year, 
and  ever  since  that  date  each  of  the  said 
six  houses  was  rated  to  the  owner  as  a 
whole  in  one  sum,  and  at  no  time  in  or 
since  1867  have  any  separate  room  or  rooms 
apartment  or  apartments  in  the  said  houses 
or  any  of  them  been  separately  assessed  or 
rated. 

(i)  It  appears  from  the  rate  book  in 
1867  that  the  owners  of  the  said  houses 
were  rated  in  respect  thereof,  and  that  the 
gross  estimated  annual  rentals  and  the 
rateable  values  thereof  were  respectively 
as  follows : 


3,  Sun  Row 

5»       ),           J9 

Grojw  retlmated 
Annual  Rental. 
£20 
28 

Bateable  Value. 

£10 

14 

6|     n       11 

80 

40 

No  allowance  deduction  or  abatement  ever 
has  been  or  is  allowed  or  made  to  the 
respondent  in  respect  of  any  of  the  said 
houses. 

(j)  The  appellant  council  niake  it  a  prac- 
tice to  rate  the  owners  instead  of  the 
occupiers  of  houses  wholly  let  out  in  apart- 
ments or  lodgings  when  such  apartments  or 
lodging  are  not  structurally  separated  as 
stated  m  the  letter  from  the  appellant  council 
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to   the   respondent's   solicitor  of  the  6th 
April,  1907,  as  follows  : 

6th  April  1907. 
Dear  Sir, 

3  to  8  Sun  Row,  Greenman  Street. 
I  am  receipt  of  your  letter  of  the  3rd 
instant.  In  reply,  I  would  point  out  that 
41  and  42  Vict.  Chap.  26  is  purely  a  Regis- 
tration Act  and  does  not  in  any  way  affect 
or  profess  to  afifect  the  enactment  contained 
in  sec.  7  of  the  Representation  of  the  People 
Act  1867  so  far  as  regards  rating.  In  fact 
the  provisions  of  that  Act  with  reference  to 
rating  are  expressly  excluded  from  the 
operation  of  the  subsequent  Act.  I  regret, 
therefore,  that  I  cannot  advise  my  council, 
as  the  overseers,  to  depart  from  their  prac- 
tice of  rating  the  owners  of  houses  let  out  in 
tenements  where  such  tenements  are  not 
structurally  separated. 

I  am,  yours  faithfully, 
(Signed)       Wm.  F.  Dewey, 
Town  Clerk. 
H.  A.  Phillips,  Esq., 

16,  South  Street,  South  Place, 
Finsbury  Pavement,  E.C. 

It  was  contended  on  behalf  of  the  appel- 
lant that  in  the  circumstances  above  set 
forth  the  council  was  entitled  to  and  was 
compelled  to  rate  the  respondent  in  respect 
of  the  said  six  houses  under  section  7  of 
the  said  Representation  of  the  People  Act, 
inasmuch  as  the  said  houses  were  wholly 
let  out  in  apartments  or  lodgings  not 
separately  ratcnl. 

It  was  contended  on  behalf  of  the 
respondent : 

(1)  That  so  much  of  the  said  section  7  as 
related  to  the  rating  of  owners  instead  of 
occupiers,  had  been  repealed  by  implication 
by  the  Poor  Rate  Asse-ssment  ana  Collec- 
tion Act  1869.  The  authority  relied  upon 
in  support  of  the  above  contention  was 
West  nam  Churchwardens  v.  Uh  City 
Society  {1892\  56  J.  P.  438  j  [1892]  1  Q.  B. 
654. 

(2)  That  even  if  the  said  provisions  of  the 
said  section  7  were  not  so  repealed  yet  in 
order  to  bring  the  said  houses  within  the 
said  provisions  of  such  section  it  was  neces- 
sary for  the  appellant  to  prove  that  the 
said  houses  were  each  wholly  let  out  in 
apartments  or  lodgings  not  separately  rated 
on  the  15th  August  1867,  the  date  of  the 
passing  of  the  said  Representation  of  the 
People  Act,  and  in  support  thereof  he  relied 
upon  the  case  of  Stamper  v.  Sunderland 
Churehwardens  (1868),  32  J.  P.  439 ;  L.  R. 
3  C.  P.  388. 
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(3)  That  under  whatever  Act  the  appel- 
lant purported  to  rate  the  respondent,  the 
rate  was  bad,  as  no  allowance,  abatement  or 
deduction  has  ever  been  or  is  allowed  or 
made  to  the  respondent.  The  authority 
relied  upon  in  support  of  the  above  conten- 
tion was  West  Ham  Churchwardens  v.  ^th 
City  Society^  supra. 

1  was  of  opinion  that  I  was  bound  by  the 
decision  in  tne  case  of  West  Ham  Church- 
wardens V.  Jtth  City  Society,  supra,  and 
that  even  in  a  parliamentary  borough  the 
Poor  Rate  Assessment  and  Collection  Act 
1869  is  the  only  Act  under  which  owners 
can  be  rated  instead  of  occupiers,  and  that 
by  that  Act^so  much  of  section  7  of  the 
Representation  of  the  People  Act  1867  as 
relates  to  the  rating  of  owners  instead  of 
occupiers  had  been  impliedly  repealed.  I 
therefore  dismissed  the  said  summonses. 

The  questions  upon  which  the  opinion  of 
the  court  is  desired  are  : 

(1)  Whether  I  was  right  in  law  in  my  said 
decision. 

(2)  Whether  in  the  circumstances  above 
set  forth  the  respondent  was  properly 
rated    in    law   as   owner  of  the  said  six 


If  the  court  should  be  of  opinion  on  the 
facts  above  stated  that  I  was  wrong  in  my 
decision,  and  that  the  res^ndent  was  pro- 
perly rated  as  aforesaid  in  respect  of  the 
said  houses,  then  I  ask  that  the  said  sum- 
monses be  referred  back  to  me  for  the 
purpose  of  issuing  distress  warrants 
thereon. 

(Signed)       J.  L.  Smithett. 

Dated  this  17th  day  of  September,  1907. 

The  Representation  of  the  People  Act, 
1867,  s.  7,  provides  : 

"  Where  the  owner  is  rated  at  the  time 
of  the  passing  of  this  Act  to  the  poor  rate 
in  respect  of  a  dwelling-house  or  other 
tenement  situate  in  a  parish  wholly  or 
partly  in  a  borough,  instead  of  the  occu- 
pier, his  liability  to  be  rated  in  any  future 
poor  rate  shall  cease,  and  the  following 
enactments  shall  take  effect  with  respect  to 
rating  in  all  boroughs : 

"  1.  After  the  passing  of  this  Act  no  owner 
of  any  dwelling-house  or  other  tenement 
situate  in  a  parish  either  wholly  or  partly 
within  a  borough  shall  be  rated  to  the  poor 
rate  instead  of  the  occupier,  except  as 
hereinafter  mentioned : 

"2.  The  full  rateable  value  of  every 
dwelling-house  or  other  separate  tenement, 
and  the  full  rate  in  the  pound  payable  by 
the  occupier,  and  the  name  of  the  occupier 
shall  be  entered  in  the  rate- book : 
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"  Where  the  dwelling-house  or  tenement 
flhall  be  ivholly  let  out  in  apartments  or 
lodgings  not  separately  rated,  the  owner 
of  such  dwelling-house  or  tenement  shall 
be  rated  in  respect  thereof  to  the  poor 
rate    .    .    /' 

The  Poor  Rate  Assessment  and  Collection 
Act,  1869,  s.  3,  provides  : 

"  In  case  the  rateable  value  of  any  here- 
ditament does  not  exceed  twenty  pounds,  if 
the  hereditament  is  situate  in  tne  metro- 
polis, .  .  .  and  the  owner  of  such 
hereditament  is  willing  to  enter  into  an 
agreement  in  writing  with  the  overseers  to 
become  liable  to  them  for  the  poor  rates 
assessed  in  respect  of  such  hereditament, 
for  any  term  not  being  less  than  one  year 
from  the  date  of  such  agreement,  and  to 
pay  the  poor  rates  whether  the  heredita- 
ment is  occupied  or  not,  the  overseers  may, 
subject  nevertheless  to  the  control  of  the 
vestry,  agree  with  the  owner  to  receive  the 
rates  irom  him,  and  to  allow  to  him  a  com- 
mission not  exceeding  twenty-five  per  cent, 
on  the  amount  thereof." 

Section  4  provides:  "The  vestry  of  any 
parish  may  from  time  to  time  order  that  the 
owners  of  all  rateable  hereditaments  to 
which  section  three  of  this  Act  extends, 
situate  within  such  parish,  shall  be  rated  to 
the  poor  rate  in  respect  of  such  rateable 
hereditaments,  instead  of  the  occuniers,  on 
all  rates  made  after  the  date  of  sucn  order ; 
and  thereupon  and  so  long  as  such  order 
shall  be  in  force  the  following  enactments 
shall  have  effect : 

"  1.  The  overseers  shall  rate  the  owners 
instead  of  the  occupiers,  and  shall  allow  to 
them  an  abatement  or  deduction  of  fifteen 
per  centum  from  the  amount  of  the  rate  : 

"  2.  If  the  owner  of  one  or  more  of  such 
rateable  hereditaments  shall  give  notice  to 
the  overseers  in  writing  that  he  is  willing 
to  be  rated  for  any  term  not  being  less  than 
one  year  in  respect  of  all  such  rateable 
hereditaments  of  which  he  is  the  owner, 
whether  the  same  be  occupied  or  not,  the 
overseers  shall  rate  such  owner  accordingly, 
and  allow  to  him  a  further  abatement  or 
d^uction  not  exceeding  fifteen  per  centum 
from  the  amount  of  the  rate  during  the 
time  he  is  so  rated  : 

**  3.  The  vestry  may  by  resolution  rescind 
any  such  order  after  a  day  to  be  fixed  by 
them,  such  day  being  not  less  than  six 
months  after  the  passing  of  such  resolution, 
but  the  order  shall  continue  in  force  with 
respect  to  all  rates  made  before  the  date  on 
which  the  resolution  takes  effect : 

"Provided  that  this  clause  shall  not  be 
applicable    to  any   rateable  hereditament 
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in   which  a  dwelling-house    shall   not   be 
included." 

LxMh,  K.C.  (t/.  W.  McCarthy  with  him), 
for  the  appellant. — Section  7  of  the  Repre- 
sentation of  the  People  Act,  1867,  governs 
this  case  in  favour  of  the  appellant  unless 
it  has  been  repealed.  If  that  section  still 
stands,  the  owners  are  liable  to  be  rated. 
When  that  Act  was  passed  there  were  in 
existence  two  statutes  under  which  owners 
could  be  rated  instead  of  occupiers,  namely, 
Sturges  Bourne's  Act  (59  Geo.  3,  c.  12), 
s.  19,  and  the  Small  Tenements  Act,  1860. 
Section  19  of  Sturges  Bourne's  Act  was 
impliedly  repealed  by  the  Poor  Rate  Assess- 
ment and  Collection  Act,  1869,  coupled  with 
the  Representation  of  the  People  Act,  1867, 
West  Ham  Churchwardens  v.  ith  City 
Society^  supra,  and  the  Small  Tenements 
Act,  1850,  was  expressly  repealed  by  s.  6  of 
the  Poor  Rate  Assessment  and  Collection 
Act,  1869.  There  is  nothing  in  the  Act  of 
1869  to  repeal  s.  7  of  the  Act  of  1867.  The 
test  is  whether  the  later  Act  is  bo  incon- 
sistent with  the  earlier  Act  that  the  two 
cannot  stand  together.  It  is  clear  that  the 
legislature  did  not  intend,  by  the  Act  of 
1869,  to  repeal  s.  7  of  the  Act  of  1867,  for 
s.  14  of  the  Parliamentary  and  Municipal 
Registration  Act,  1878,  enacted  that  s.  19  of 
the  Act  of  1869  is  not  to  be  deemed  to 
apply  exclusively  to  cases  where  an  agree- 
ment has  been  made  under  s.  3  of  the  same 
Act,  or  where  an  order  has  been  made  under 
s.  4  of  the  same  Act,  but  shall  be  of  general 
application.  Section  7  of  the  Act  of  1867 
was  the  only  other  section  under  which 
owners  could  be  rated.  Therefore  the  Act 
of  1878  recognised  that  s.  7  was  still  in 
force. 

Glen,  K.C.  (S.  A,  Kyffin  with  him),  for 
the  respondent.— When  the  Act  of  1867  was 
passed  there  were  not  two,  but  three  ways 
m  which  owners  could  be  rated,  viz.,  Sturges 
Bourne's  Act^  the  Small  Tenements  Act, 
1850,  and  vanous  local  Acts,  one  of  which 
was  the  Islington  Parish  Acts  (Amendment) 
Act,  1857.  Siection  7  of  the  Act  of  1867  is 
not  a  substantive  enactment,  but  only  dealt 
with  owners  rated  under  local  Acts,  and  its 
effect  was  that  owners  ceased  to  be  rateable 
except  under  local  Acts.  Section  6  of  the 
Act  of  1869  repealed  so  much  of  the  local 
Acts  as  related  to  the  rating  of  owners 
instead  of  occupiers,  and  after  that  ss.  3,  4 
of  the  Act  of  1869  were  the  only  enactments 
under  which  owners  could  be  rated.  Agree- 
ments can  be  made  by  owners  for  payment 
of  rates  outside  s.  3  of  the  Act  of  1869 
(Cross  V.  Alsop  (1870),  35  J.  P.  153 ;  L.  R. 
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6  C.  P.  315),  and  that  accounts  for  the 
enactment  in  s.  14  of  the  Parliamentary 
and  Municipal  Registration  Act,  1878.  [He 
cited  Stamper  v.  Sunderland  Churchtvar- 
densj  supra;  Thompson  v.  Ward  {1S71\ 
36  J.  P.  582 ;  L.  R.  6  C.  P.  327,  and  Bo(m  v. 
Howard  {1874),  38  J.  P.  678  ;  L.  R.  9  C.  P. 
277.] 

Lushy  in  reply. 

Alvebstonb,  L.C.  J.— This  case  has  been 
argued  at  very  great  length,  but  from  the 
time  I  understood  it  it  seemed  to  me  a  very 
clear  case.  The  real  governing  principle  is 
to  be  found  in  the  answer  to  the  question 
whether  we  are  to  regard  the  Representa- 
tion of  the  People  Act,  1867,  as  a  rating 
Act  or  not.  Are  we  to  treat  it  as  being  an 
Act  which  was  intended  to  regulate  the 
liabilitv  of  owners  to  be  rated  for  the  pur- 
pose of  the  application  of  the  poor  rate, 
either  generally,  or  in  limited  parts  of  the 
area  over  which  the  Act  operated  ?  In  my 
judgment  the  case  really  is  reasonably  clear 
if  one  bears  in  mind  that  the  Act  of  1867 
was  dealing  with  the  franchise,  and  was 
not  dealing  with  rating  properlv  so-called. 
It  dealt  with  rating  as  an  incident  of  the 
qualification ;  and  to  that  extent  it  dealt 
with  rating,  but  it  was,  in  my  opinion,  not 
an  Act  meant  to  deal  with  the  question  as 
to  who  was  entitled  to  be  rated  gene- 
rallv.  I  think  we  must  remember  the  state 
of  things  at  the  time  of  the  Act  of  1867.  In 
1867  there  had  been  Sturges  Bourne's  Act, 
which  was  passed  in  1819,  and  the  Small 
Tenements  Act,  1850.  There  were  also,  as 
it  appears,  a  very  large  number  of  private 
Acts  under  which  owners  could  be  rated.  In 
my  opinion  that  is  a  fundamental  fact  to  bear 
in  mind,  because  under  the  Statute  of  Eliza- 
beth inhabitant  occupiers  were  the  persons 
who  were  to  be  rated,  and  if  you  were  ^oing 
to  rate  the  owner  instead  of  the  inhabitant 
occupier,  the  question  who  was  the  real 
owner  was  a  very  difficult  question,  in  view 
of  interests  that  had  been  created,  such  as 
leaseholds  and  other  ways  of  splitting  up 
the  freehold  interest.  In  these  circum- 
stances the  Representation  of  the  People 
Act,  1867,  was  passed.  Section  7  says  tnat 
"  where  the  owner  is  rated  at  the  time  of 
the  passing  of  this  Act  to  the  poor  rate 
.  .  .  instead  of  the  occupier,  his  liability 
to  be  rated  in  anv  future  poor  rate  shall 
cease,  and  the  following  enactments  shall 
take  effect  with  respect  to  rating  in  all 
boroughs.  1.  After  the  passing  of  this  Act 
no  owner  .  .  .  shall  be  rated  to  the 
poor  rate  instead  of  the  occupier,  except  as 
hereinafter  mentioned.    2.  The  full    rate- 
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able  value  .  .  .  and  the  name  of  the 
occupier  shall  be  entered  in  the  rate-book. 
Where  the  dwelling-house  or  tenement  shall 
be  wholly  let  out  in  apartments  or  lodgings 
not  separately  rated,  the  owner  of  such 
dwelling-house  or  tenement  shall  be  rated 
in  respect  thereof  to  the  poor  rate  .  .  " 
I  understand  that  statute  to  have  enacted 
that  though  in  boroughs  other  Acts  of 
Parliament,  public  and  private,  had  allowed 
the  general  law  to  be  varied,  it  should  be 
altered  so  that  the  occupiers  were  to  get  the 
benefit  of  being  on  the  rate-book  so  that 
they  might  be  able  to  claim  their  rights 
under  the  statute,  but  that  was  not  to 
apply  to  a  case  in  which  the  dwelling- 
house  being  wholly  let  out  in  apartments  or 
lod^ngs  not  separately  ratedj  the  owner  of 
sucn  dwelling-house  would  still  be  rated  in 
respect  thereof  to  the  poor  rate.  I  do  not 
think  the  statute  dealt  at  all  with  the 
amount  at  which  the  owner  was  being 
rated  ;  I  do  not  think  it  was  meant  in  any 
way  to  remove  the  protection,  if  the  owner 
haa  any  protection,  by  virtue  of  any 
earlier  Act.  The  statute  was  merely  meant 
for  the  purpose  of  the  franchise  to 
modify  the  right  of  the  owner  to  be  rated 
under  certain  earlier  statutes.  I  think  the 
whole  matter  has  become  very  academic  in 
consequence  of  subsequent  Franchise  Acts, 
whereby  it  has  become  a  question  of  the 
occupation  of  premises  liable  to  be  rated,  or 
capable  of  being  rated,  instead  of  a  mere 
question  of  rating,  and  in  consequence  of 
tne  provisions  for  the  insertion  of  the  occu- 
pier's name  in  the  rate-book.  But,  taking 
it  as  it  now  stands,  that  was,  in  my  opinion, 
the  object  and  the  effect  of  the  Act.  It 
was  not  intended  to  be  a  general  enactment 
that  no  owner  should  be  rated  except  in 
the  limited  case  referred  to  in  s.  7,  except 
so  far  as  the  statute  was  meant  to  apply  to 
the  question  of  franchise.  Then  came  the 
Poor  Rate  Assessment  and  Collection  Act, 
1869.  The  Act  of  1869  established  a  general 
system  for  amending  the  law  with  respect 
to  the  rating  of  occupiers  for  short  terms, 
and  the  making  and  collecting  of  the  poor 
rate.  As  far  as  I  recollect,  it  is  an  Act  of 
general  application,  and  it  seems  to  me  to 
be  clear  from  the  repeal  of  the  Small  Tene- 
ments Act,  1850.  I  think  one  can  see  why 
the  Act  of  1869  omitted  to  repeal  Sturgc» 
Bourne's  Act,  because  it  was  thought  that 
the  Small  Tenements  Act,  1850,  covered 
the  whole  case  by  removing  the  limit.  The 
Act  of  1869  provided  machinery  for  the 
owner  being  rated  in  two  cases:  s.  3 
where  he  did  it  by  agreement  with  25  per 
cent,  reduction ;   s.    4   where   the    vestry 
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did  it  by  order  with  a  16  per  cent,  reduc- 
tion. It  is  only  important  for  the  purpose 
of  accuracy  to  point  out  that  Sturges 
Bourne's  Act  had  also  provided  for  there 
being  some  act  of  the  vestry  in  order  to 
bring  the  rating  of  the  owner  into  force. 
Mr.  Glen  tells  us  (I  do  not  pretend  to  do 
more  than  take  it  from  Mr.  Glen*8  state- 
ment) that  in  several  of  the  private  Acts  he 
has  looked  at,  and  in  one  relating  to  Isling- 
ton, there  was  machinery  for  the  owner 
getting  certain  reductions  in  certain  cases, 
and  therefore  it  seems  to  me  that  it  is 
reasonably  clear  that  the  Act  with  regard 
to  poor  rate,  which  must  govern  this  par- 
ticular question,  must  be  the  Act  of  1869 
and  not  the  Act  of  1867.  I  rather  agree 
with  Mr.  Lush  that  it  may  not  be  correct 
to  say  that  the  Act  of  1867  was  repealed. 
It  seems  to  me  the  question  is,  if  the  two 
stand  together,  which  Act  is  to  govern  the 
right  of  the  rating  authority  to  rate  the 
owners  and  the  obligation  of  the  owners  to 
be  rated.  It  seems  to  me,  conceding  every- 
thing that  has  been  said  in  favour  of  Mr. 
Lushes  contention  for  the  Act  of  1867,  that 
the  rights  of  the  parties  for  the  purpose  of 
the  question  which  ari.ses  in  the  present 
case  are  governed  by  the  Act  of  1869. 
Then  Mr.  Ltish  made  a  point  which  I 
thought  at  one  time  was  certainly  entitled 
to  consideration.  When  the  legislature 
referred  in  s.  14  of  the  Act  of  1878,  to  the 
operation,  so  to  speak,  of  the  Act  of  1869. 
they  said,  referring  to  s.  19  of  the  Act  ot 
1869:  "Be  it  therefore  enacted  that  the 
recited  enactment  shall  not  be  deemed  to 
apply  exclusively  to  cases  where  an  agree- 
ment has  been  made  under  s.  3  of  the 
same  Act,  or  where  an  order  has  been  made 
under  s.  4  of  the  same  Act,  but  shall  be 
of  general  application."  Mr.  Lush  says 
that  must  apply  to  s.  7  of  the  Act  of  1867. 
I  cannot  see  it.  I  doubt  very  much  whether 
it  was  limited  to  the  case  of  the  owner 
having  got  on  by  some  statutory  provision. 
It  may  very  likely  be  that  that  provision 
was  inserted  in  order  to  remove  doubts  in 
consequence  of  the  decision  in  Cross  v. 
Alsop^  supra.  In  anv  circumstances,  it 
would  apply  to  the  other  statutory  cases. 
We  have  not  examined  what  they  were, 
nor  is  it  necessary  to  examine  what  they 
were ;  all  I  say  is  that  it  was  that  section 
which  applied  generally  the  rights  which 
existed  by  virtue  of  the  section  of  the  Act 
which  is  therein  referred  to.  Then  Mr. 
Lush  said  that  the  case  was  not  concluded 
by  the  West  Ham  Case,  supra.  I  a^ee 
with  him.  The  passage  in  the  West  Ham 
Case,  supra,  in  which  A.  L.  Smith,  J., 
144 
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referred  to  s.  7,  says  that  for  the  purpose 
of  that  particular  case,  the  section  was  not 
applicable,  because  the  place  in  Question 
was  not  a  borough  at  the  time  of  tne  pass- 
ing of  the  Act  of  1867.  He  also  uses 
language  to  show  that  he  put  the  argument 
aside  so  far  as  it  was  supposed  to  be  rele- 
vant to  that  particular  case.  But  be  that 
as  it  may,  we  have  to  deal  with  the  question 
whether  or  not  the  rights  of  owners,  or  the 
obligations  of  owners  who  are  going  to  be 
put  upon  the  rate  book,  instead  of  occupiers 
who  had  to  be  on  by  virtue  of  the  statute 
of  Elizabeth  (which  I  agree  can  only  be 
done  by  virtue  of  some  statute)  are  now 
governed  by  the  Act  of  1869.  It  seems  to 
me  that  they  are,  and  that  in  this  case  the 
claim  to  put  these  owners  on  instead  of  the 
occupiers,  not  under  the  statutory  provision 
in  the  Act  of  1869,  but  because  there  was 
the  direction  in  the  Act  of  1867  as  to  the 
circumstances  in  which  people  shoidd  be 
entitled  to  the  franchise,  is  a  claim  which 
cannot  be  supported,  and  therefore  I  think 
that  the  contention  that  the  owners  are  not 
liable  in  Islington  to  be  put  on  in  respect 
of  the  full  rateable  value  of  their  heredita- 
ments, must  prevail.  Without  suggesting 
that  we  are  precluded  by  the  West  Ham 
Case,  supra,  from  dealing  with  the  matter, 
I  have  not  treated  it  as  an  authority,  and 
I  think  the  decision  of  the  magistrate 
was  right  and  that  this  appeal  must  be 
dismissed. 

A.  T.  Lawrence,  J.— I  am  of  the  same 
opinion.  I  think  the  mistake,  if  I  may  so 
call  it,  on  which  the  argument  for  the 
appellant  is  founded,  consists  in  reading 
this  provision  in  s.  7  of  the  Act  of  1867  as 
though  it  were  a  substantive  rating  enact- 
ment. I  regard  it  rather  as  machinery  for 
the  provision  of  the  franchise  and  not  a 
section  intended  to  operate  by  altering  the 
amount  of  the  rate.  It  is  not  dealing  with 
the  making  or  the  collecting  of  the  rates. 
The  Act  is  entitled  "An  Act  further  to 
amend  the  laws  relating  to  the  representa- 
tion of  the  people  in  England  ana  Wales," 
and  it  contains  no  provision  at  all  leading 
to  the  suggestion  that  it  is  an  Act  intended 
to  affect  the  amount  of  the  rate  or  the 
liability  of  the  owner  upon  collection.  Now 
what  I  understand  the  argument  here  to  be 
is,  that  in  effect  when  the  Act  of  1869  was 
passed  and  by  s.  6  repealed  the  Small  Tene- 
ments Act,  1850,  that  had  the  effect  of 
imposing  upon  persons  who  were  in  the 
position  of  owners  of  these  houses,  the 
burden  of  paying  the  whole  of  the  rates 
and  getting  no  allowance.    I  do  not  tiiink 
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that  that  b  the  meaning  of  the  Act  at  all, 
it  merely  makes  provisions  enabling  the 
rate  book  to  be  in  such  a  condition  as  to 
provide  evidence  for  the  purposes  of  the 
vote  and  nothing  else.  I  therefore  think 
that  Mr.  Gleri!s  argument  is  the  right  one 
in  this  case  and  that  the  appellant  fails.  I 
do  not  mean  by  that  to  say  that  there  is  a 
repeal  of  s.  7  of  the  Act  of  1867.  I  think 
s.  7  stands,  and  it  is  for  the  authorities  to 
make  the  necessary  order  to  collect  these 
rates,  making  the  due  allowance  of  15  per 
cent. 

Sutton.  J.— I  have  nothing  to  add. 

Appeal  ditmissed. 

Solicitor  for  the  appellant :  A.  M. 
Bramall. 

Solicitor  for  the  respondent :  Herbert  A. 
Phillips. 
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COURT    OF    APPEAL. 


December  4,  5,  1907  ;  February  25, 1908. 

(Before  The  Eabl  of  Halsbubt,  The 
President  of  the  Probate,  Divorce 
and  Admiralty  Division,  and  Bio- 
ham,  J.) 

North    Manchester   Overseers  v. 
Winstanley. 

Poor  rate  —  Additional  burial  ground  — 
Rateability—  Incumbent  of  parish— 
Whether  occupier — Receipt  of  fees — 
Exemption  —  Poor  Relief  Act,  1601 
(43  Eliz.  c.  2),  s.  1— Chtirch  Building 
Acts,  1818  (58  Geo.  3,  c.  46),  s.  33,  and 
1845  (8  &  9  Vict.  c.  70),  8. 13— Poor  Rate 
Exemption  Act,  1833  (3  &  4  Will.  4, 
c.  30),  s.  1. 

The  churchyard  of  a  parish  church  having 
been  dosed  in  1854,  in  1855  and  1883 
two  vloU  of  ground^  contiguous  to  one 
another^  and  distant  about  300  yards 
from  the  churchy  were  acquired  under 
the  Church  J^uHding  Acts,  and  were 
conveyed  to  the  Ecclesiastical  Commis- 
sicners  as  additions  to  the  burial 
ground  of  thf  parish,  and  to  be  devoted 
to  ecclestastical  purposes  for  ever.  The 
plots  were  consecrated  for  interments 
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according  to  the  rites  of  the  Church  of 
England.  The  rector  of  the  parish 
received  a  fixed  fee  for  the  perfomnance 
of  burialsj  ana  charges  according  to  a 
scale  for  the  purchase  of  graves,  and  for 
the  erection  of  monuments.  After  the 
payment  of  all  expenses  in  respect  of 
the  burial  ground  there  wcu  a  balance 
of  such  charges,  which  the  rector 
retained  for  his  own  use. 

Held,  that  the  rector  was  the  occupier  of  the 
burial  ground  unthin  the  meaning  of 
the  Poor  Belief  Act,  1601,  s.  1,  and 
uxu  liable  to  be  rated  in  respect  thereof 

Held,  also,  that  the  burial  ground  was  not 
exempt  from  rateability  under  the  Poor 
Bate  Exemption  Act,  1833,  s.  1. 

Decision  of  the  Divisional  Court  (71  J.  P, 
48)  reversed. 

Appeal  b^  the  overseers  of  North 
Manchester  from  the  judgment  of  the  High 
Oourt  of  Justice,  King's  Bench  Division 

SAlverstone,  L.C.J.,  Ridley  and  Darling, 
rj.),  upon  a  case  stated  by  the  court  of 
quarter  sessions  for  the  city  of  Manchester. 

The  special  case  is  set  out  in  the  report 
of  the  decision  of  the  Divisional  (3ourt 
(71  J.  P.  48). 

E.  Sutton  {Gordon  BeuHirt  with  him),  for 
the  appellants. — The  respondent  is  the  owner 
and  also  the  occupier  of  the  burial  ground 
within  the  meaning  of  the  Poor  Relief  Act, 
1601  (43  Eliz.  c.  2).  It  is  admitted  that  he 
makes  a  profit  out  of  the  fees,  and,  therefore, 
he  ought  to  be  rated  in  respect  of  it.  The 
fact  that  the  ground  is  consecrated  makes 
no  di£ference,  consecration  has  nothing  to 
do  with  rateability.  This  burial  ground  is 
occupied  in  the  same  way  as  commercial 
cemeteries,  and  those  are  rateable.  It  is 
said  that  churchyards  are  not  rateable,  but 
the  reason  why  they  are  not  rated  is  because 
they  are  not  in  the  ordinary  way  capable  of 
profitable  occupation.  This  burial  ground 
IS  not  a  place  exclusively  appropriated  to 
public  worship,  and,  therefore,  is  not  exempt 
under  s.  1  of  the  Poor  Rate  Exemption  Act, 
1833.  [He  referred  to  Ex  parte  Rector  of 
Liverpool  {1870),  35  J.  P.  212 ;  Greenslade  v. 
Darby  {1868),  32  J.  P.  437 ;  L.  R.  3  Q.  B. 
421  ;  Holywell  Union  v.  Halkyn  District 
Mines  Drainage  Co,  {1894),  59  J.  P.  566 ; 
[1895]  A.  C.  117  J  Plumstead  Board  of 
Works  V.  Ecclesiastical  Commissioners 
{1891),  55  J.  P.  791 ;  [1891]  2  Q.  B.  361 ; 


145 


Digitized  by 


Google 


THE  JUSTICB   OF  THE   PEACE. 


North     Manchester    Overseers    v. 

WlNSTANLEY. 

Eex  V.  Melladew  {1906\  71  J.  P.  126  :  [1907] 
1  K.  B.  192  ;  Lancashire  J  J,  v.  Cheeiham 
Overseers  {1867),  32  J.  P.  181  ;  Davies  v. 
SeisdUm  Union  (1907),  71  J.  P.  153 ;  [19071 
1  K.  B.  630;  Jones  v.  Mersey  Docks  ana 
Harhcmr  Board  (1865),  29  J.  P.  483 ;  In  re 
Oxford  University  and  the  City  of  Oxford 
Poor  Bate  (1857),  27  L.  J.  M.  C.  33  ;  B,  v. 
St,  Mary  Abhors,  Kensington  (181,0), 
12  A.  &  E.  824 ;  R.  v.  Ahney  Park  Ceme- 
tery Co.  (1873),  37  J.  P.  822  ;  L.  R.  8  Q.  B. 
515  :  Heath  v.  Haynes  (1857),  21  J.  P.  760  ; 
Roll.  Abr.,  title  "  Parsons,"  Vol.  II.,  p.  337  ; 
a  <k  9  Vict.  c.  70,  8.  13 ;  58  Geo.  3,  c.  45, 
8.  33 ;  59  Geo.  3,  c.  134,  s.  37  ;  5  Geo.  4, 
c.  103,  8.  15;  and  18  <k  19  Vict.  c.  128, 
s.  15.] 

Mactnorran,  K.C.,  and  Rhodes,  for  the 
respondent.— The  respondent  is  not  rateable 
in  respect  of  this  banal  ground,  which  is  in 
the  same  position  as  a  churchyard.  The 
fees  are  naid  for  the  exclusive  right  of 
burial,  ana  not  for  the  sale  of  graves.  The 
incumbent  is  entitled  to  take  the  customary 
fees,  and  he  receives  customary  fees  for 
exclusive  rights  of  burial.  Ue  receives 
those  fees,  not  by  virtue  of  his  occupation 
of  the  ground,  but  by  custom.  There  is  no 
difference  between  this  case  and  the  case  of 
an^r  other  churchyard  in  the  kingdom,  and 
it  is  a  singular  thing  that  in  no  place  is 
the  churchyard  rated.  The  churchyard  is 
devoted  exclusively  to  ecclesiastical  pur- 
poses, and  is  vested  in  the  vicar  for  the 
benefit  of  the  parish,  and  he  has  no  bene- 
ficial occupation  of  it.  There  is  a  difference 
between  a  churchyard  and  a  cemetery 
established  for  profit.  Further,  the  ground 
is  exempt  under  s.  1  of  the  Poor  Rate 
Exemption  Act,  1833.  [They  referred  to 
Lambeth  Overseers  v.  London  County 
Council  (1897),  61  J.  P.  580 ;  [1897]  A.  C. 
625  ;  Bryan  v.  Whistler  (1828),  8  B.  &  C. 
288;  In  re  Oxford  University  v.  City  of 
Oxford  Poor  Rate,  supra ;  Oreig  v.  Edin- 
burgh  University  (1868),  32  J.  P.  627; 
L.  R.  1  Ch.  App.  348;  R,  v.  St.  Mary 
Abbotts,  Kensington,  supra;  R.  v.  Abney 
Park  Cemetery  Co.,  supra;  In  re  Plum- 
stead  Burial  6round,  [1895]  P.  225  ;  In  re 
Bateman  (Baroness)  and  Parker's  Contract 
(1899),  63  J.  P.  345;  W.  N.  (1899)  30; 
5  Geo.  4,  c.  103,  8.  15  ;  18  <k  19  Vict.  c.  128, 
8.  15  ;  and  37  k  38  Vict.  c.  20.] 

E,  Sutton,  in  reply,  referred  to  Putney 
Overseers  v.  London  and  South  Western 
Rail.  Co.  (1891),  55  J,  P.  422 ;  [1891]  1  Q.  B. 
440. 

Cur.  adv.  vult. 
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February  25, 1908. 

Sir  GoRELL  Barnes,  P.  (after  stating 
that  he  was  authorised  by  Lord  Halsbury 
to  say  that  he  had  read  the  judgments 
which  were  about  to  be  delivered,  and  that  he 
expressed  his  concurrence  in  both  of  them), 
read  the  following  judgment.— The  ques- 
tion stated  in  this  special  case  for  the 
opinion  of  the  court  is  whether  the  learned 
recorder  of  Manchester,  Sir  Joseph  M. 
Leese,  was  correct  in  holding  that  a  certain 
burial  ^und  or  cemetery  in  the  parish  of 
All  Samts',  Newton  Heath,  Manchester, 
was  exempt  from  rating  under  the  provi- 
sions of  the  statute  3  <b  4  Will.  4,  c.  30. 
The  old  churchyard  of  the  aforesaid  church 
had  been  closed  by  order  in  the  year  1854, 
and  in  1855  and  1883  two  sites  contiguous 
to  each  other  were  acquired  under  the 
Church  Building  Acts  (58  Geo.  3,  c.  45, 
s.  33,  and  8  <k  9  Vict.  c.  70,  s.  13),  and  now 
constitute  the  burial  ground  used  in  con- 
nection with  the  said  church,  although  at  a 
distance  of  300  yards  therefrom,  and  the 
freehold  of  these  sites  is  vested  under  these 
Acts  at  present  in  the  respondent  (who  is 
the  rector  and  incumbent  of  All  Saints' 
Church)  **  for  the  use  of  the  inhabitants  of 
the  place  for  which  such  burial  ground  was 
acciuired''— that  is  to  say,  the  parish  afore- 
said. It  appears  from  tne  case  that  the  fee 
for  the  performance  of  the  burials  in  the 
said  burial  ground  is  established  and  fixed 
under  the  Parish  of  Manchester  Division 
Act,  1850,  as  2s.  for  each  burial,  and  that  in 
the  year  1886  the  then  rector  of  the  said 
parish  and  others,  being  parishioners,  issued 
to  the  public  a  statement  of  the  scale  of 
charges  for  what  is  called  therein  the 
purchase  of  freehold  graves  in  the  said 
burial  ground  and  of  rules  and  regulations 
for  the  care  and  management  thereof.  A 
copy  of  this  statement  was  annexed  to  the 
case,  and  it  contains  also  other  charges,  for 
reopening  graves,  for  taking  down  and 
refixing  memorials,  for  planting  and  other 
work  connected  with  graves  and  vaults  and 
the  performance  of  burials.  At  the  date  of 
the  laying  of  the  rate  in  question  the  like 
scale  of  charges  was  made  by  the  respondent 
in  respect  of  interments  in  the  said  ground, 
and  in  addition  thereto  a  further  charge 
was  made  to  meet  the  proportion  of  the 
poor  rate  r»yable  in  respect  of  the  burial 
ground.  The  gross  receipts  received 
by  the  respondent  from  the  purchase  of 
graves  in  the  said  burial  ground  and  other 
charges  connected  with  the  interment  of  the 
dead,  including  the  fees  of  the  respondent. 
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the  clerk,  and  the  sexton,  for  the  perform- 
ance of  burials  there,  for  the  vear  next 
preceding  the  date  of  the  laying  of  the  said 
rate,  amounted  to  the  sum  of  £210  16s., 
whilst  the  expenses  of  the  maintenance  of 
the  burial  ground  and  for  wa^es,  repairs, 
and  other  outgoings  connected  with  the 
same  amounted  to  tne  sum  of  £110  Ss.  lOc^.. 
leaving  a  net  profit  to  the  respondent  of 
£100  7«.  2d,  This  profit  appears  to  have 
been  arrived  at  after  paying  to  the  rector 
for  taking  the  services  and  to  the  clerk  for 
his  services  the  fees  for  the  performance  of 
the  services.  This  profit  has  been  received 
and  retained  by  the  respondent  to  his  own 
use.  From  that  sum  the  appellants  deducted 
one-sixth,  and  so  arrived  at  the  rateable 
value  of  £83  10s.,  as  entered  in  the  rate 
appealed  against.  The  recorder  held  that 
the  ground  was  exempt  from  ratine  under 
the  provisions  of  the  said  statute  of  William 
the  Fourth,  and  allowed,  with  costs,  the 
respondent's  appeal  against  the  poor  rate 
which  had  been  made  upon  him  as  occupier 
thereof,  subject  to  a  case  for  the  opinion  of 
the  court.  The  case  was  heard  oefore  a 
Divisional  Court  of  the  King's  Bench  Divi- 
sion, and  the  decision  of  the  recorder  was 
affirmed,  but  not  on  the  ground  taken  by 
him.  Ridley,  J.,  who  delivered  the  Judg- 
ment of  the  court,  expressed  the  doubt 
which  the  court  felt  as  to  whether  the  last- 
mentioned  statute  exempted  the  burial 
ground  from  rating,  and  the  case  was 
decided  in  the  respondent's  favour  on 
another  ground,  namel}r,  that  the  respon- 
dent's position  in  relation  to  this  burial 
ground  was  similar  to  that  which  he  held 
with  regard  to  the  parish  churchyard,  and 
that  it  had  never  been  held  that  the  in- 
cumbent was  in  occupation  of  a  churchyard 
so  as  to  make  him  liable  to  x)oor  rates  as 
a  beneficial  occupier.  Now,  as  I  read  the 
special  case,  the  respondent  was  rated  as 
^'occupier"  of  the  ground  in  question,  and 
the  case  does  not  appear  to  me  to  have 
been  stated  to  raise  the  question  of  occupa- 
tion, the  sole  contention  therein  for  the 
respondent  being  that  the  ground  was 
exempted  by  the  statute  of  William  the 
Fourth,  and  the  question  for  the  opinion  of 
the  court  was  confined  in  the  manner  above 
stated.  We  were  informed,  however,  that, 
on  the  argument  before  the  Divisional 
Court,  the  point  was  raised  by  the  respon- 
dent's counsel  that  the  respondent  was  not 
in  occupation  of  the  bunsd  ground,  and 
that,  in  order  to  save  the  expense  of  having 
the  case  re-stated,  counsel  were  allowed  to 
argue  this  point  on  the  materials  before  the 


72  J.  P.  171. 

court.  It  would  seem  from  the  observation 
of  the  Lord  Chief  Justice,  reported  at 
p.  34  of  the  report  of  the  case  in  the  Law 
Reports  ( [1907]  1  K.  B.  27),  that  at  first  the 
court  did  not  intend  to  decide  the  question 
whether  the  rector  could  not  be  an  occupier, 
but  ultimately,  after  reserving  judgment, 
the  court  came  to  the  conclusion  which  I 
have  already  stated.  This  point  was  very 
fully  argued  on  the  appeal,  and  was  the 
main  point  discussed,  though  the  other 
point  upon  which  the  recorder  decided  the 
case  was  also  argued.  The  points  for  con- 
sideration are  no  doubt  of  considerable 
importance^  because  it  apjiears  from  a 
statement  m  the  case  that  similar  charges 
are  made  in  respect  of  graves  in  other 
churchyards  in  the  district  in  which  All 
Saints'  Church  is  situate,  and  I  have  very 
little  doubt  that  similar  charges  are  made 
in  numerous  other  places,  and  that  a 
substantial  part  of  the  income  of  incumbents 
in  many  places  is  derived  from  such  charges. 
I  propose  to  deal  with  the  former  point 
first.  It  is  clear,  I  think,  that  the  freehold 
of  the  ground  \&  in  the  respondent,  and  that 
he  is  to  be  considered  as  in  possession  of 
the  ground.  It  is  probably  correct  to  say 
that  in  these  resets  his  position  towards 
the  ground  is  simdar  to  that  which  a  rector 
holds  towards  an  ordinary  churchyard. 
His  position  is  very  clearly  stated  by  Lord 
Blackburn  in  the  case  of  Oreendade  v. 
Darby  (1868),  L.  K  3  O.  B.,  at  p.  429, 
where  he  says:  "Originally  the  land  was 
the  property  of  some  lay  person,  which, 
when  the  rectory  was  formed,  was  dedicated 
to  the  church  and  conveyed  by  him  to  the 
rector.  Thus  the  freehold  was  vested  in 
the  rector,  and  he  was  entitled  to  the  land, 
including  the  grass,  herbage,  and  everything 
else,  as  fully  as  the  original  owner  had 
been ;  but,  as  the  land  had  been  set  apart 
by  consecration  for  the  church  and  church* 
yard,  the  right  which  the  rector  as  the 
owner  of  the  freehold  had  in  the  profits 
was  proportionately  diminished,  because  he 
could  not  desecrate  it,  or  use  it  for  any 
purpose  which  was  inconsistent  with  the 
object  of  its  consecration.  Nevertheless, 
the  enjoyment  of  the  property,  so  far  as  it 
could  be  exercised  by  one  holding  a  sacred 
office,  belonged  to  the  rector  as  owner  of 
the  freehold.  Now,  it  was  necessary  for  the 
preservation  of  the  churchyard  to  remove 
trees  in  it  which  had  been  blown  down,  and 
also  to  cut,  mow,  and  graze  the  heros^ 
growing  there ;  in  each  case  there  would  be 
some  profit  to  be  made;  but,  notwith- 
standing the  church  was  consecrated,  the 
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profit  would  belong  to  the  rector  as  being 
owner  of  the  freehold."  Every  parishioner 
has  a  right  to  be  baried  in  the  parish 
churchyard,  and  the  inhabitants  of  the 
place  for  which  the  burial  ground  in  ques- 
tion was  acquired  would  appear  to  have  the 
right  to  be  ouried  there.  At  common  law 
no  burial  fee  is  due,  though  there  may  be 
burial  fees  due  by  the  custom  of  any 
particular  parish.  But,  although  there  is 
this  right  of  burial,  the  parishioner  has  no 
right  of  burial  in  anv  particular  spot,  and 
the  practice  of  making  such  charges  as 
those  in  question  in  respect  of  graves  has 
no  doubt  grown  up  from  the  fact  that 
arrangements  have  oeen  made  with  the 
parson  for  burial  in  a  particular  spot,  and 
for  a  reservation  of  that  spot  for  the 
exclusive  right  of  burial  in  it  of  the  person 
interred  or  other  members  of  the  family. 
We  were  not,  however,  asked  to  consider 
whether  the  respondent  had  any  right  to 
sell  graves  in  the  ground  in  question  with 
exclusive  right  of  burial  there,  nor  whether 
he  had  any  right  to  the  fees  taken  for  so 
doing.  Counsel  on  both  sides  did  not 
desire  to  argue  these  points,  and  probablv 
considered  that  they  were  immaterial, 
if,  as  is  in  fact  the  case,  the  respondent 
has  acted  as  if  he  had  the  ri^ht  to  such 
privilege,  and  has  in  fact  received  profits 
for  so  doing,  though  I  cannot  refrain 
from  noticing  the  case  of  Bryan  v. 
Whistler^  $upra^  from  the  judgments  in 
which  it  would  appear  that  the  rector  had 
no  such  rights  to  sell,  and  that  for  any 
parishioner  to  obtain  such  exclusive  privi- 
lege a  faculty  would  be  required.  The 
argument  for  the  respondent  was  that, 
although  his  position  with  regard  to  the 
churchyard  was  that  which  I  nave  above 
indicated,  he  was  not  in  occupation  thereof 
within  the  meaning  of  the  statute  of  Eliza- 
beth, and  that  there  was  no  trace  through- 
out the  books  of  any  attempt  to  rate  a 
parson  in  respect  of  an  ordinary  parish 
church  or  churchyard.  In  my  opinion, 
however,  it  by  no  means  follows,  because 
it  has  never  been  held  that  a  churchyard  is 
in  the  occupation  of  a  parson  so  as  to  make 
him  liable  to  poor  rates  as  beneficial  occu- 
pier thereof,  that  it  ought,  when  the  ques- 
tion is  raised,  to  be  decided  in  his  favour. 
It  is  true  that  in  Phillimore's  Ecclesiastical 
Law,  2nd  ed.,  Vol.  II.,  p.  1384,  there  is  a 
passage  which  reads  thus  :  "  Nor  is  a  church 
rateable  nor  is  the  incumbent  liable  as 
owner  or  occupier  for  rates  upon  it "  ;  but 
no  authority  is  cited  for  this  statement, 
unless  it  is  based  on  3  dt  4  Will.  4,  c.  30. 
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There  is  no  doubt  that  parish  churches  and 
churchyards  have  not  oeen  rated,  but  I 
think  the  true  ground  on  which  this  must 
be  placed  is  that  originally  they  have  not 
been,  speaking  generally,  the  subject  of 
profitable  or  beneficial  occupation  :  in  other 
words,  they  have  not  been  worth  rating, 
for,  as  every  parishioner  had  a  riffht  to  a 
seat  in  his  parish  church  and  a  right  to  be 
buried  in  his  parish  churchyard,  the  oppor- 
tuni^  of  fees  in  former  days  for  seating 
and  for  burials  in  specially  reserved  ground 
was  not  extensive,  and  probably  not  pro- 
ductive of  more  than  enough  to  pay  the 
expenses  of  maintenance.  Possibly,  if  there 
were  formerly  cases  in  which  profits  were 
made  by  means  of  reserving  graves  for 
certain  persons  exclusively,  the  notions 
which  to  some  extent  prevailed  as  to  the 
non-rateability  of  some  public  buildings 
may  have  affected  any  attempt  to  levy  a 
poor  rate  in  such  cases,  but  tnese  notions 
have  been  finally  disposed  of  by  the  case  of 
Jones  V.  Merzey  Docks  and  Harbowr  Boards 
supra;  and  it  is  now  clear  that  it  is  only 
property  which  is  in  the  occupation  of  the 
Crown  which  is  exempt  from  rating  under 
the  statute  of  Elizabeth.  I  am  not,  of 
course,  overlooking  such  cases  as  the  Putney 
Bridge  Case^  suptu,  and  the  BrockweU  Park 
Case^  suproy  decided  on  the  ground  that 
there  was  no  one  in  exclusive  occupation. 
In  later  times,  when  population  had  in- 
creased and  so-called  sales  of  graves  in 
parish  churchyards  have  yielded  a  profit  to 
the  parson,  I  can  see  no  reason  why,  if  the 
attempt  had  been  made,  rateability  in 
respect  thereof  should  not  have  been 
decreed.  The  statute  of  Elizabeth  (43  Eliz. 
c.  2),  so  far  as  it  is  necessary  to  state  its 
terms  for  the  present  case,  provided  that 
the  churchwardens  and  overseers  should 
'*  raise,  weekly  or  otherwise  ([by  taxation  of 
every  inhabitant,  parson,  vicar  and  other, 
and  of  every  occupier  of  lands,  houses, 
tithes  impropriate,  propriations  of  tithes, 
coal  mines,  or  saleable  underwoods  in  the 
said  parish,  in  such  competent  sum  and 
sums  of  money  as  they  snail  think  fit)  a 
convenient  stock  of  flax,  hemp,  wool,  thread, 
iron,  and  other  necessary  ware  and  stuff  to 
set  the  poor  on  work ;  and  also  competent 
sums  of  money  for  and  towards  the  neces- 
sary relief  of  the  lame,  impotent,  old,  blind, 
and  such  other  among  them,  being  poor  and 
not  able  to  work,  and  also  for  the  putting 
out  of  such  children  to  be  apprentices,  to  be 
gathered  out  of  the  same  parish,  according 
to  the  ability  of  the  same  parish."  It  is  as 
an  '* occupier"  of  the  ground  in  question 
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that  the  respondent  was  rated  under  the 
terms  of  the  aforesaid  statute.  The  term 
"occupier"  was  not  used  in  that  statute  in 
a  very  strict  sense,  for  it  treats  those  who 
were  in  receipt  of  tithes  impropriate,  or 
propriations  ot  tithes,  as  "occupiers"  thereof, 
and  rates  have  been  made  upon  persons  in 
receipt  of  the  tithes  as  "  occupiers  "  of  the 
tithes.  The  position  of  the  respondent  is 
that  he  has  the  freehold  in  the  ground,  the 
possession  thereof  and  the  eixioynient  of 
the  property  so  far  as  it  can  be  enjoyed  in 
the  circumstances,  and  by  virtue  of  that 
position  he,  in  fact,  receives  from  it  what 
appears  to  be  a  regular  average  income 
from  the  use  of  the  ground  in  the  manner 
described  in  the  case,  and  no  other  person 
is  in  occupation  thereof  nor  has  any  rights 
therein  except  the  ri^ht  which  the 
parishioner  has  to  be  buned  in  the  burial 
ground.  In  that  state  of  things,  having 
regard  to  the  terms  of  the  statute  and  the 
scope  and  object  thereof,  I  think,  notwith- 
standing the  very  able  argument  on  the 
part  of  the  respondent  in  this  case,  that  he 
must  be  treated  as  having  the  occupation 
of  the  ground  within  the  meaning  of  the 
statute.  The  cases  which  were  examined 
in  the  course  of  the  judgment  of  the  Divi- 
sional Court  do  not  seem  to  me  to  be  incon- 
sistent with  this  view.  The  first  case  of 
Bobson  v.  Ilyde  {1783\  Cald.  310,  in  which 
BuLLER,  J.,  made  the  observations  which 
are  referred  to  in  the  judgment  below,  does 
not  appear  to  be  in  point.  The  case  of 
Beswick  V.  Alkffr  (1872\  37  J.  P.  151 ;  L.  R. 
8  C.  P.  265,  turned  upon  the  construction  of 
s.  24  of  the  Representation  of  the  People 
Act,  1832  ;  ana  so  also  did  the  case  of 
Wolfe  V.  Surrey  County  Council  (Clerk  of) 
{1904),  69  J.  P.  22  ;  [1905J  1  K.  B.  439,  in 
which  Kennedy,  J.,  in  giving  judgment, 
stated  that  the  court  did  not  thmk  it  neces- 
sary to  express  any  opinion  upon  the  point 
which  had  been  suggested,  that  the  occupa- 
tion mentioned  in  the  section — that  is,  s.  24 
of  the  Act  of  1832— must  be  taken  to  have 
been  occupation  of  property  in  respect  of 
which  a  person  is  liable  to  the  payment  of 
rates ;  but  I  agree  that  the  cases  of  E.  v. 
Inhabitants  of  St.  Mary  Abbot\  Ken^ing- 
ion,  supra,  and  R.  v.  Abney  Park  Cemetery 
Co.,  supra,  have  not  a  direct  bearing  upon 
the  present  case,  as  they  both  turned  upon 
the  position  of  the  cemetery  companies 
therein  mentioned  under  the  statute  and 
deed  respectively  relating  thereto.  There 
is  one  point  which,  although  it  was  not  dis- 
cussed on  the  appeal,  is  one  upon  which  the 
following  observations  may  not  be  out  of 
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place,  as  the  question  of  the  liability  of  a 
parson  to  be  rated  in  respect  of  a  parish 
ourial  ground  might  be  raised  in  other 
cases  and  in  another  form.  I  have  already 
noticed  that 'the  rate  in  question  was  made 
upon  the  respondent  as  "occupier "of  the. 
ground  in  question,  and,  if  occupier,  he 
would  be  rateable  as  such ;  but  it  may  be 
observed  that  under  the  statute  of  Eliza- 
beth the  parson  or  vicar  is  also  rateable  to 
the  poor  as  such.  In  Rex  v.  Buckinf/ham- 
skire  J  J.  {1823),  1  B.  &  C.  485,  at  p.  487, 
Abbott,  C.  J.,  said  :  "  The  43rd  Eliz.  c.  2, 
goes  much  further  than  the  Highway  Acts  ; 
that  makes  all  local  visible  property  liable 
to  be  rated,  and  parsons  and  vicars  are  rate- 
able under  it,  eo  nomine  "  ;  and  Bayley,  J., 
said :  "  It  does  not  follow  that  the  parson 
is  liable  under  the  Highway  Act  because  he 
is  so  under  43  Eliz.  c.  2.  Under  the  latter 
he  is  not  liable  as  occupier  ;  tithes,  generally, 
are  not  mentioned  in  that  Act,  although 
tithes  impropriate  are.  But  a  pjirson  is 
rateable  to  the  poor  as  such  "  {Rex  v.  Turner 
{1718),  1  Stra.  77).  I  have  already  set  out 
the  material  words  of  the  statute  of  Eliza- 
beth, and  it  is  to  be  noticed  that  the  tithes 
therein  mentioned  are  tithes  impropriate 
and  propriations  of  tithes,  and  the  statute 
makes  no  special  mention  of  tithes  in  the 
hands  of  the  clergy  as  rateable  property. 
Tithes  impropriate  and  propriations  of 
tithes,  which  are  mentioned,  mean  respec- 
tively tithes  in  the  hands  of  lay  impro- 
priators, or  tithes  propriatc  by  spiritual 
corporations,  such  as  bishops,  monasteries, 
etc.  to  their  own  use,  which  were  no  doubt 
specially  mentioned,  as  the  owners  might 
not  be  either  inhabitants  or  occupiers  in 
the  ordinary  sense  of  lands  or  houses  in  the 
parish.  From  earliest  times  it  appears  to 
have  been  the  practice  that  the  parson  or 
vicar  should  be  rated  for  his  tithes.  As  far 
as  I  can  follow  the  history  of  the  matter,  it 
would  seem  that,  although  he  might  have 
been  in  form  rated  as  an  occupier  of  tithes, 
the  true  ground  of  his  rateability  was 
because  he  was  an  inhabitant,  and  was  to 
be  rated  on  the  same  basis  as  an  inhabitant. 
The  liability  of  the  inhabitant  appears  to 
have  been  settled  in  Sir  Anthony  Earby's 
Case  {16SS),  2  Buls.  354,  namely,  that  the 
assessment  should  be  made  according  to  the 
visible  estate  of  the  inhabitant  in  the  parish 
both  real  and  personal,  and  a  very  full 
history  of  the  law  relating  to  rating  of 
inhabitants  was  given,  in  the  learned  argu- 
ment of  Mr.  Burrough  in  Rex  v.  Church- 
tmrdens  o/Andover  {1777),  2  Cowp.  550,  The 
Parochial  Assessment  Act  (6  &  7  Will.  4, 
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c.  96),  may  have  been  intended  to  alter  the 
law  upon  the  subject  of  rating  personal 
property,  but,  as  Lord  Denman  said,  in 
R.  V.  Lumsdaine  (18S9),  10  A.  &  E.  157, 
at  p.  160 :  "The  object  of  the  Act  does  not 
•  appear  to  have  been  to  introduce  any  new 
principle   of    rating,    but   to   affirm    that 
which    had    been   already  established   by 
decisions  of  this  court.**     But  the  Act  of 
1840  (3  &  4  Vict.  c.  89)  (continued  from 
time  to  time  by  the  Expiring  Laws  Con- 
tinuance   Acts),    after    reciting    the    Act 
of  Elizabeth  and  the  Act  of  13  &  14  Car.  2, 
c.  12,  which  extended  the  Act  of  Elizabeth, 
recited  that  by  reason  of  the  provisions 
of  the  said  Acts  it  had  been  held   that 
inhabitants   of    parishes,    townships,    and 
villages,  as  such  inhabitants,  were  liable  in 
respect  of  their  ability  derived  from  the 
profits   of   stock    in    trade   and  of   other 
property  to  be  taxed  for  and  towards  the 
relief  of  the  poor,  and  enacted  that  from 
and  after  the  passing  of  that  Act  it  should 
"not  be  lawful  for  the  overseers  of  any 
parish,    township,  or  village   to    tax    any 
inhabitant  thereof,  as  such  inhabitant,  in 
respect   of   his   ability   derived  from   the 
profits  of  stock  in  trade  or  any  other  pro- 
perty, for  or  towards  the  relief  of  the  poor  "  ; 
but   the    Act    contained    a    proviso    that- 
nothing  in  the  Act  contained  should  "in 
anywise  affect  the  liability  of  any  parson 
or  vicar,  or  of  any  occupier  of  lands,  houses, 
tithes  impropriate,  propriations  of  tithes, 
coal  mines,  or  saleable  underwoods,  to  be 
taxed  under  the  provisions  of  the  said  Acts 
for  and  towards  the  relief  of  the  poor." 
The  liability  of  the  parson  or  vicar  as  such 
was  left  as  it  was  before  the  last  Act,  and 
he  would  therefore  api)ear  to  remain  liable 
to  be  taxed  for  the  relief  of  the  i)oor  as 
parson  or  vicar,  and  liable  in  respect  of  the 
tithes  of  which  he  is  in  receipt ;  and  it 
would  seem  that  he  is  also  left  liable  in 
respect  of  such  profits  as  he  might  make 
out  of  the  visible  property  which  is  under 
his  control  in  the  parish.    This  i>oint,  as  I 
have  already  noticed,  was  not    discussed 
before  the  court,  and  it  may  be  that  there 
are  observations  and  arguments  in  connec- 
tion  with  it  which  at  present  I  do   not 
appreciate  ;  but,  if  such  general  liability  as 
that  already  indicated  rests  upon  him  in 
addition  to  that  which  may  be  incurred  by 
him  as  occupier  of  any  lands,  and,  if  it  were 
sought  to  rate  him  as  parson  or  vicar,  it  is 
difficult  to  see  why  he  should  not  be  rated 
for  that  which  amounts  to  a  regular  source 
of  income  derived  from  the  so-called  sale  of 
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graves  which  he  is  enabled  to  earn  by  his 

rsition  with  regard  to  the  burial  ground, 
do  not  consider  that  this  view  is  really 
inconsistent  with  that  of  the  Court  of 
Appeal  in  the  case  of  M.  v.  Christopherson 
{1885),  50  J.  P.  212 ;  16  Q.  B.  D.  7,  where 
the  court,  while  considering  that  the  statute 
of  1840  left  the  liability  of  the  parson  or 
vicar  precisely  as  it  was  before  the  passing 
of  that  Act,  held  that  the  rector  in  that 
case  was  not  rateable  to  the  poor  rate  in 
respect  of  a  certain  rate  called  the  "  rector's 
rate"  made  upon  the  owners  of  houses, 
shops,  and  warehouses,  cellars  and  out- 
houses in  the  parish  of  Falmouth ;  for, 
although  at  first  sight  it  would  seem  from 
the  judgment  in  that  case  that  the  court 
excluded  liability  for  rating  to  the  poor 
rate  in  respect  of  the  sums  received  by 
the  rector  for  the  said  "rector's  rate, 
apparently  on  the  ground  that  the  payment 
was  not  tithes,  nor  a  payment  in  lieu  of 
tithes,  nor  an  oblation  or  offering  of  such, 
I  do  not  find  anything  in  these  judgments 
or  in  any  previous  case  which  would  place 
such  a  restriction  upon  the  general  words 
of  the  statute  as  would  exclude  the  parson 
or  vicar  from  being  rated  in  such  a  case  as 
that  at  present  before  the  court,  where  the 
money  received  is  derived  from  the  respon- 
dent's dealing  with  land  in  the  parish, 
which  is  his  freehold  and  under  his  control 
in  a  manner,  from  which  he  derives  a 
substantial  profit— see  especially  the  judg- 
ment of  Cotton,  L.J.,  at  pp.  15  and  16 
of  the  report  in  the  Law  Heports — and, 
although  some  limitation  has  always  been 
placed  upon  the  general  words  of  the 
statute  relating  to  taxing  every  inhabitant, 
parson,  and  vicar,  an  examination  of  the 
early  history  of  tne  relief  of  the  poor  by 
the  Church  (Pashley  on  Pauperism  and  Poor 
Laws,  1852,  chap.  4),  and  of  the  legislation 
which  led  up  to  the  passing  of  the  statute 
of  Elizabeth  {ibid.^  chaps.  5  and  6)  leads  me 
to  consider  that  upon  the  true  construc- 
tion of  the  Act  the  respondent  would  be 
rateable  as  rector  in  respect  of  such  pro- 
perty as  that  in  question.  There  remains 
to  be  considered  the  point  which  arises 
under  the  statute  3  ik  4  Will.  4,  c.  30,  under 
which  the  recorder  held  that  the  respondent 
was  not  liable  to  be  rated  in  respect  of  the 
burial  ground,  but  with  respect  to  which 
the  Divisional  Court  expressed  the  doubt 
I  have  already  stated.  Two  points  were 
made  by  the  appellants  in  connection  with 
that  Act,  suggesting  that  it  did  not  carry 
the  exemption  for  which  the  respondent 
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ooDtendcd.  The  first  was  that  the  burial 
ground  was  not  exclusively  appropriated  to 
public  religious  worship  within  the  meaning 
of  the  Act ;  and,  secondly,  that  the  ground 
did  not  fall  within  the  terms  "churches, 
district  churches,  chapels,  meeting  houses, 
or  premises,"  which  is  the  description  in 
the  Act  of  the  places  exempted.  With 
regard  to  the  first  point,  it  is,  to  say  the 
least,  doubtful  whether  the  ground  which 
is  set  apart  for  burial  can  be  said  to  be 
exclusively  appropriated  to  public  religious 
worship,  and^  it  is  not  necessary  to  express 
a  final  opinion  on  this  point ;  for,  with 
rc|[ard  to  the  second  point,  the  only  word 
which  would  cover  this  ground  is  the  word 
"premises,"  and,  having  regard  to  the 
collocation  of  the  words  in  this  short  Act, 
I  think  that  word  is  really  confined  to 
buildings  forming  part  of  the  buildings  of 
churches,  district  churches,  chapels,  and 
meeting  houses,  or  at  any  rate  to  ouildings 
used  for  similar  purposes  as  such  buildings, 
and  is  not  used  in  a  wide  enough  sense  to 
include  a  burial  ground  such  as  that  in 
question.  I  observe  that,  in  the  statute 
37  &  38  Vict  c.  20,  dealing  with  the 
exemption  of  churches  and  chapels  in 
Scotland  from  local  rates  and  assessments, 
there  is  express  mention  of  ground  ex- 
clusively appropriated  as  burial  ground. 
There  may,  however,  be  some  reason  why 
these  words  were  expressly  introduced  into 
the  Act  relating  to  Scotland  which  is  not 
applicable  in  England.  In  my  opinion  the 
Act  with  which  we  are  concerned  in  this 
case  has  not  in  sufficiently  express  terms 
exempted  around  such  as  this  from  rating. 
I  think,  therefore,  the  appeal  should  be 
allowed. 

BiGHAM,  J.,  read  the  following  judg- 
ment—This is  an  appeal  from  a  judgment 
of  the  Divisional  Court,  affirming  a  judg- 
ment of  the  court  of  quarter  sessions  for 
the  city  of  Manchester,  whereby  it  was 
held  that  the  present  respondent^  the  B«v. 
J.  A.  Winstanley,  was  exempt  from  liability 
to  nay  a  poor  rate  as  occupier  of  certain 
lana  known  as  the  Newton  Heath  Ccmete^. 
The  facts  stated  are  shortly  as  follows  :  In 
1854  the  churchyard  of  All  Saints'  Church 
in  Manchester  was  closed  under  an  order 
made  under  the  Acts  relating  to  over- 
crowded burial  grounds.  It  then  became 
necessary  to  provide  accommodation  else- 
where for  the  burial  of  the  dead  of  the 
parish,  and  accordingly  a  piece  of  land 
within  a  short  distance  of  the  church  was 
acquired  for  that  purpose  by  the  Commis- 
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sioners  for  Building  New  Churches.  This 
was  in  the  year  1855.  Later  on,  namely,  in 
1883,  an  additional  piece  of  land  was 
acquired  for  the  same  purpose  by  the 
Picclesiastical  Commissioners.  The  two 
pieces  of  land  adjoined,  and  they  now  form 
the  cemetery  in  respect  of  which  the  rate  in 
question  is  demanded.  The  respondent  is 
the  rector  and  incumbent  of  All  Saints' 
Church.  The  two  pieces  of  land  were 
acquired  under  the  provisions  of  the  Church 
Building  Acts,  the  first  of  which  is 
58  Geo.  3,  c.  45.  By  s.  33  of  that  Act 
it  is  enacted  that  the  commissioners  may 
accept  any  lands  for  sites  of  additional 
churches  not  exceeding  in  quantity  in  any 
one  place  what  mav  oe  sufficient  for  the 
builaing  of  a  church,  providing  a  church- 

?'ard,  and  making  a  proper  approach  thereto, 
rom  Any  person  willing  to  give  the  same. 
The  section  further  enacts  that  every  such 
site  when  conveyed  to  the  commissioners, 
and  when  the  church  is  erected  thereon, 
and  notice  thereof  given  to  the  bishop  of 
the  diocese,  shall  become  devoted  for  ever 
thereafter  to  ecclesiastical  purposes  only, 
in  order  that  the  same  may  oe  consecrated 
by  the  bishop  to  public  worship  according 
to  the  rites  of  the  Church  of  England.  I 
mention  this  latter  part  of  the  section 
because  it  is  set  out  in  the  case  stated  ;  but 
I  doubt  whether  it  bears  in  any  way  on  the 
question  we  have  to  consider,  for  it  is 
apparently  confined  to  cases  where  a  church 
has  been  built  on  the  land  acquired,  and  in 
the  present  case  no  building  for  religious 
services  has  been  erected  on  either  of  the 
two  plots  of  land.  Both  the  two  plots  were 
conveyed  to  the  commissioners  by  the  dean 
and  canons  of  Manchester,  who  were  the 
freeholders,  to  hold  for  the  purpose  of  the 
Church  Building  Acts,  "and  to  be  devoted, 
when  consecrated,  to  ecclesiastical  purposes 
for  ever  by  virtue  and  according  to  the  true 
intent  and  meaning  of  the  said  several 
recited  Acts "  ;  and,  after  their  acquisition 
by  the  commissioners,  they  were  consecrated 
by  the  bishop  "  as  and  for  an  additional 
burial  ground  or  cemetery  for  the  inter- 
ment of  the  dead  of  the  said  parish  of  All 
Saints  " ;  and  the  bishop  by  the  sentence  of 
consecration  declared  that  the  ground  should 
thenceforth  remain  separate  and  set  apart 
from  all  common  and  profane  uses  whatso- 
ever. By  the  8  &  9  Vict.  c.  70  (an  Act  for  the 
further  amendment  of  the  Church  Building 
Acts),  s.  13,  it  is  enacted  that  the  freehold 
of  every  burial  ground  of  which  the  com- 
missioners may  have  accepted  a  conveyance 
shall  after  consecration  vest  in  the  incumbent 
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for  the  time  being  of  the  church  to  which 
such  burial  ground  shall  belong  for  the 
use  of  the  inhabitants  of  the  place  for 
which  such  burial  ground  was  acquired. 
The  respondent  has  thus  become  the  free- 
holder of  a  cemetery  which  is  by  law 
devoted  and  by  the  bishop  consecrated 
exclusively  to  ecclesiastical  purposes, 
namely,  to  the  burial  of  the  dead  according 
to  the  rites  of  the  Church.  The  case  then 
goes  on  to  state  the  uses  to  which  the 
respondent  puts  the  cemetery.  The  parti- 
culars are  to  be  found  in  paragraphs  11  and 
12  and  in  the  scheduled  scale  of  charges. 
He  makes  charges  and  receives  payment  for 
what  is  called  the  purchase  of  freehold 
graves  according  to  a  certain  scale;  for 
reopening  graves,  for  taking  down  and 
fixing  memorials,  for  planting,  for  painting, 
and  for  other  work  connected  with  the  per- 
formance of  the  funerals  and  the  subsequent 
maintenance  of  the  graves.  It  appears 
also  that,  at  the  date  of  the  laying  of  the 
rate  appealed  against,  the  respondent  made 
a  charge  to  meet  the  proportion  of  poor 
rate  payable  in  respect  of  this  cemetery. 
After  payment  to  himself  and  his  clerk  of 
the  customary  fees  for  reading  the  service, 
there  remained  at  the  end  of  the  year  in 
respect  of  which  the  rate  in  (question  was 
laia  a  net  profit  from  these  various  charges 
of  £100  Is.  2^.,  which  sum  the  respondent 
had  retained  to  his  own  use.  From  this 
sum  the  overseers  have  deducted  one-sixth, 
and  have  so  arrived  at  the  rateable  value  of 
£83  lOs,  as  entered  in  the  rate  appealed 
against.  In  these  circumstances  it  was 
contended  before  the  learned  recorder  at 
(]|uarter  sessions  that  the  respondent  was  not 
liable  to  be  rated,  upon  the  ground  that  by 
the  sentence  of  consecration  the  cemetery 
was  a  site  consecrated  to  public  worship 
according  to  the  rites  of  the  Church  of 
England  by  reason  of  the  provision  of  s.  33 
of  58  Geo.  3,  c.  45,  and  on  the  further 
ground  that  the  cemetery  was  a  place 
exclusively  appropriated  to  public  worship 
within  the  meaning  of  the  Act  3  &  4  Will.  4, 
c.  30.  The  recorder  held  that  the  respon- 
dent was  exempt  under  the  latter  statute, 
and  the  question  for  the  opinion  of  the 
Divisional  Court  was  whether  this  holding 
was  correct.  No  other  question  was  sub- 
mitted to  the  Divisional  Court,  and  by  the 
terms  of  the  case  the  judgment  of  the  court 
of  quarter  sessions  was  to  stand  or  fall 
according  to  the  answer  given  to  that  ques- 
tion. But  in  the  court  below  the  point  was 
taken  that  the  case  did  not  come  within  the 
meaning  of  the  statute  of  Elizabeth  at  all, 
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and  that,  therefore,  no  exemption  was 
needed  to  protect  the  respondent  from 
liability.  The  Divisional  Court  accepted 
this  view,  and  acted  upon  it  in  dismissing 
the  appeal.  It  thus  became  immaterial  to 
consider  the  only  question  raised  on  the 
case,  and  the  court  did  not  answer  it  The 
case  having  been  argued  on  the  same  lines 
in  this  court,  [I  think  we  must  deal  with 
both  the  points,  namely,  first,  whether  the 
respondent  is  a  rateable  occupier  within  the 
statute  of  Elizabeth;  and  secondly,  if  so, 
whether  the  statute  of  William  the  Fourth 
exempts  him  from  liabilitv.  In  considering 
the  first  point  it  is  worth  while  to  turn  to 
the  words  of  the  Act  of  Parliament  itself. 
The  words  direct  the  overseers  to  raise  **  by 
taxation  .  .  .  of  every  occupier  of  lands 
in  the  parish  competent  sums  oi  money  for 
the  relief  of  the  poor."  There  are  no 
restrictions;  every  one  who  occupies  any 
land  in  the  parish  is  to  be  taxed.  The 
object  is  to  raise  sufficient  money  for  the 
needs  of  the  poor,  and  to  do  so  by  means  of 
an  equal  rate  on  all  occupiers.  It  is  obvi- 
ous that  any  inequality  or  exemption  in 
favour  of  particular  occupiers  must  increase 
the  burden  on  the  others,  and  therefore  any 
claim  to  such  a  preference  ought  to  he 
clearly  proved  before  it  is  allowed.  Prim& 
facie  I  think  the  respondent  is  liable ;  the 
land  in  respect  of  which  he  is  rated  is  with- 
out doubt  land  within  the  area  of  the 
parish  ;  the  respondent  is  the  freeholder  of 
it,  and,  subject  to  certain  rights  of  the 
parishioners  in  and  over  it,  he  occupies  it ; 
nis  occupation  is  permanent,  and  it  is  bene- 
ficial. These  circumstances  bring  the 
respondent's  occupation  within  the  meaning 
of  the  statute.  On  what  ground,  then,  does 
he  claim  to  escape  liability  ?  It  is  said  that 
this  is  a  churchyard  or  a  burial  ground  about 
a  church,  and  never  in  the  history  of  the 
poor  law  has  the  occupier  of  such  ground  been 
rated  in  respect  tnereof.  It  is  further 
said  that  this  is  like  a  church,  and  that 
a  church  being  built  on  consecrated  ground 
is  not  rateable,  for  which  propasition 
the  case  of  Wright  v.  Ingle  (1885\  50  J.  P. 
436  ;  16  Q.  B.  D.  379,  is  cited.  It  may  be 
that  a  churchyard  has  never  heretofore  been 
treated  as  a  rateable  hereditament,  but  the 
mere  circumstance  that  the  statute  has 
never  been  applied,  is  not,  in  my  view,  con- 
clusive that  it  is  not  applicable.  If  church- 
yards have  never  in  fact  been  rated,  it  has 
probably  been  because  their  value  to  an 
occupier  was  regarded  by  the  overseers  as 
nil,  and  therefore  it  was  thought  that  they 
were  not  worth  assessing.    In  the  present 
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case  the  value  to  the  occupier  is  substantial, 
so  that  it  becomes  the  duty  of  the  overseers 
to  assess  the  property.  The  fact  that  the 
land  is  consecrated  ground  and  (perhaps) 
devoted  by  statute  to  ecclesiastical  purposes, 
and  the  fact  that  the  respondent  holds  the 
land  for  the  use  of  the  inhabitants  by  virtue 
of  s.  13  of  the  Act  of  8  &  9  Vict.  c.  70,  seems 
to  me  to  be  immaterial.  It  was  pointed  out 
by  Coleridge,  J.,  in  the  case  of  the  Oxford 
Poor  Hate,  ntpra.  when  dealing  with  the 
question  of  the  collejge  chapels,  that  conse- 
cration has  no  bearing  on  the  question  of 
rateability.  He  says:  ^'Although  the  chapel 
be  consecrated  and  for  ever  set  apart  from 
secular  purposes,  and  so  in  one  sense  ren- 
dered incapable  of  producing  profit  to  the 
occupier,  it  is  no  more  exempt  in  the  hands 
of  tne  college  than  a  chapel  in  a  private 
person's  house  which  he  has  succeeded  in 
persuading  the  bishop  to  consecrate  .  .  . 
the  consecration  indeed  is  wholly  and  en- 
tirely diverso  intuitu  and  has  no  essential 
bearmg  on  the  question  of  rateability." 
Then  does  it  make  an^^  difference  that  the 
land  may  perhaps  be  said  to  be  devoted  to 
ecclesiastical  purposes  by  virtue  of  the 
Church  Building  Act,  1818,  or  that  the 
statute  which  vests  the  freehold  in  the  re- 
spondent declares  that  he  shall  be  possessed 
of  the  land  for  the  use  of  the  inhabitants  of 
the  parish  1  I  think  not.  In  my  opinion, 
the  use  to  which  the  respondent  puts  this 
land  is  neither  inconsistent  with  its  being 
devoted  to  ecclesiastical  purposes,  nor  is  it 
inconsistent  with  the  trust  created  in  favour 
of  the  inhabitants.  The  land  is  as  effectu- 
ally devoted  to  ecclesiastical  purposes,  and 
as  fully  held  for  the  benefit  of  the  innabi- 
tants  of  the  parish,  as  if  the  respondent  did 
not  use  it  for  his  own  profit.  And  even  if 
this  were  not  so,  I  do  not  think  it  would 
matter,  for  the  duty  of  the  overseers  is  to 
assess  land  whenever  a  beneficial  occupa- 
tion in  fact  exists,  and  it  would  not  be  open 
to  the  occupier  to  say  in  answer  to  the  rate 
that  his  occupation  was  not  lawful.  It  was 
suggested  during  the  argument  that  the 
respondent's  occupation  was  an  occupation 
on  behalf  of  the  public  at  large,  and  that 
therefore  the  statute  of  Elizabeth  did  not 
apply.  It  is  no  doubt  true  that  the  public 
is  not  assessable  to  the  poor  rate  ;  but  it  is 
a  different  thing  to  say  that  an  individual 
occupying  for  public  purposes  may  not  be 
rated ;  he  certainl  v  may  be,  if  (as  here)  the 
occupation  is  such  as  to  yield  him  a  per- 
sonal profit.  I  can  find  nothing  in  the  facts 
of  this  case  to  distinguish  the  occupation  of 
the  respondent  from  that  of  a  stonemason 
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or  a  gardener  occupying  a  yard  or  land  in 
the  parish,  and  whose  business  it  might  be 
to  erect  monuments  or  supply  plants  for  the 
graves  in  the  cemetery.  Such  persons  would 
undoubtedly  be  liable  to  be  rated,  and  so, 
therefore,  should  the  respondent.  I  have 
examined  the  authorities  which  were  referred 
to  in  the  course  of  the  argument  and  those 
which  were  cited  in  the  judgment  of  the 
court  below ;  but  I  do  not  think  they  con- 
flict in  any  way  with  the  conclusion  at 
which  I  have  arrived,  and  some  of  them 
support  it.  In  Rohson  v.  Hyde^  supra^  a 
rate  on  the  occupier  of  a  building,  the  lease 
of  which  contained  a  covenant  that  the 
building  should  be  used  only  as  a  chapel 
for  the  performance  of  the  services  of  the 
Church  of  England,  was  held  good.  The 
building  was  not  consecrated,  and  the  occu- 
pier made  a  profit  by  letting  the  pews.  The 
rate  was  held  good,  upon  the  ground  that 
the  building  might,  by  consent  of  the  parties 
to  the  lease,  be  used  at  any  moment  for  any 
purpose.  The  argument  against  the  rate 
was  that  the  building  was  a  place  of  public 
worship,  and  therefore  like  a  church,  from 
which  the  parson  makes  a  profit  of  the  pews. 
Dealing  with  this  analogy,  Buller,  J., 
after  declaring  the  analogy  to  be  false, 
adds:  "But  ...  I  am  verv  far  from 
being  satisfied  that  a  parson  who  has  the 
profits  of  the  pews  riven  him  b^  the 
parish  in  increase  of  his  benefice  is  not 
rateable  for  such  profits";  and,  referring 
to  the  appellant,  he  says :  "  No  principles 
of  law  any  more  than  the  interests  of 
religion  prevent  the  public  from  calling 
upon  this  man  for  his  full  proportion."  It 
is,  I  think,  plain  that  Buller.  J.,  would 
have  held  the  rate  good,  even  if  the  building 
had  been  a  consecrated  church  of  which  the 

Slaintiff  was  the  parson.  The  case  cited  b^ 
Ir.  Macmorran  in  support  of  the  proposi- 
tion that  a  consecrated  church  cannot  be 
the  subject  of  a  poor  rate  is  Wright  v. 
Ingle^  gujmi.  In  tnat  case  it  was  held  that 
a  Wesleyan  chapel  was  a  "house"  vrithin 
the  meaning  of  the  Metropolis  Manage- 
ment Acts,  and  that,  therefore,  the  trustees 
(who  were  held  to  be  the  "  owners  "  of  the 
chapel)  were  liable  as  frontagers  to  contri- 
bute to  the  making  of  a  new  street.  By 
the  trusts  of  a  deed  the  use  of  the  building 
was  limited  to  religious  worship.  In  the 
course  of  the  argument,  Bobson  v.  Hyde, 
supray  was  cited,  and  Bowen,  L.J.,  pointed 
out  that  there  the  onlv  question  was,  whether 
there  was  a  beneficial  occupation.  Wriaht  v. 
I^igUy  sufyra^  decided  nothing  except  that  a 
"house,"  to  be  within  the  meaning  of  the 
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statutes  under  consideration,  must  be  a 
building  capable  in  fact  and  in  law  of  being 
used  for  the  habitation  of  man.  The  case 
decided  nothing  more.  It  is  true  that  in 
the  judgment  it  is  pointed  out  that  by 
common  law  a  church,  as  soon  as  it  is 
consecrated  by  the  bishop,  becomes  incap- 
able of  being  used  for  any  other  than 
religious  purposes,  and  it  was  said  that 
therefore  a  cnurch  cannot  be  a  ** house" 
within  the  meaning  of  the  statutes.  It 
cannot  be  let  or  used  in  anv  way  incon- 
sistent with  the  purposes  wnich  it  is  to 
serve,  whereas  a  dissenting  chapel  may  be 
so  used  without  violating  the  law.  But 
both  Cotton,  L.J.,  and  Bowen,  L.J.,  were 
very  careful  to  point  out  that  they  were  not 
dealing  with  a  question  of  rating  at  all. 
Cotton,  L.J.,  says:  "That  is  an  entirely 
different  question  from  one  of  rating  " ;  and 
so  it  was,  for  whether  a  building  may  by 
law  be  used  as  a  habitation  for  man,  and 
whether  it  may  have  an  occupier  within 
the  statute  of  Elizabeth,  are  obviously 
questions  depending  on  entirely  different 
considerations.  It  is  true  that  the  parson 
is  not  and  never  can  be  the  "  inhabitant " 
of  his  church,  but  he  may  very  well  be  its 
occupier  within  the  statute  of  Elizabeth. 
If  he  derives  a  profit  from  the  land,  he  is  a 
possible  hypothetical  tenant  witnin  the 
meaning  of  the  cases  decided  under  the 
statute,  and,  subject  to  any  question  as  to 
whether  he  comes  within  the  exceptions  in 
favour  of  the  Crown,  he  may  well  oe  liable 
to  be  rated.  For  these  reasons  it  seems  to 
me  that  Wright  v.  Inffle,  supra^  is  of  no 
application  to  the  present  case.  Two  other 
cases  were  referred  to  in  the  court  below  as 
supporting  the  respondent's  contention, 
namely,  Wolfe  v.  Surrey  County  Council, 
supra^  and  Bemnck  v.  Alker^  supra.  Both 
these  cases  turned  on  the  meaning  of  s.  24 
of  the  Representation  of  the  People  Act, 
1832  (2  <fe  3  Will.  4,  c.  45),  the  question  in 
each  case  being  whether  a  parson  claiming 
to  be  on  a  county  register  "occupied"  a 
house  or  building  or  land  together  with  a 
house  or  building  whereby  he  acquired  a 
right  to  vote  for  a  city  or  Wough  so  as  to 
preclude  him  from  being  inserted  on  the 
connty  register.  In  each  case  the  parson  was 
in  receipt  of  pew  rents  as  part  of  his  stipend, 
and  it  was  contended  that  such  receipt 
made  him  the  "occupier"  of  his  church 
within  s.  24  of  the  Act,  so  as  to  give  him  a 
vote  in  the  borough  and  thus  disentitle  him 
to  be  on  the  county  register  ;  and  in  each 
case  it  was  held  that  the  receipt  of  pew 
rente  did  not,  either  alone  or  taken  in  con- 
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junction  with  the  legal  possession  of  the 
church,  constitute  an  "occupation"  of  a 
house  or  building  within  the  section  so  as 
to  have  the  effect  contended  for,  and  that 
the  section  required  actual  as  well  as  legal 
possession.  In  the  later  of  the  two  cases 
the  court  reserved  the  Question  as  to 
whether  "  occupation "  under  the  Reform 
Act  means  an  occupation  such  as  will  make 
the  occupier  liable  to  be  rated  to  the  poor 
under  the  statute  of  Elizabeth.  Neither  of 
the  cases  seems  to  me  to  be  in  point,  and, 
even  if  they  were,  I  think  they  are  very 
clearly  distinguishable,  for  here  Mr.  Win- 
stanley  is  both  in  actual  and  in  legal 
possession  of  the  cemetery — in  actual  pos- 
session by  the  workmen  whom  he  employs, 
and  in  legal  possession  by  virtue  of  his  title 
as  freeholder.  There  then  remains  the 
question  of  exemption  under  the  statute  of 
William  the  Fourth.  This,  as  I  have  already 
said,  is  the  only  point  on  which  the  case  was 
stated,  and  it  is  the  point  on  which  the 
learned  recorder  found  in  favour  of  the 
raspondent.  As  I  read  the  judgment  of  the 
King^s  Bench  Division,  the  judges  were  not 
disposed  to  adopt  the  view  of  the  learned 
recorder,  and  would  have  differed  from  him 
if  it  had  been  necessary  for  them  to  deal 
with  the  point.  I  think  myself  that  the 
learned  recorder  was  wrong  in  his  inter- 
pretation of  the  statute.  The  statute  recites 
that  it  is  expedient  that  churches,  chapels, 
and  other  places  exclusively  appropriated 
to  public  religious  worship  should  be  exempt 
from  the  payment  of  poor  rates.  It  is,  in 
my  opinion,  impossible  to  sa^  that  this 
cemetery  comes  within  the  meaning  of  those 
words.  It  is  true  that  in  the  enacting  part 
of  the  section  the  words  are  extended  and 
include  the  expression  "  premises,"  but  that 
expression  carries  the  matter  no  further; 
it  must  be  read  as  ejusdem  generis  with 
churches  and  chapels.  Moreover,  the 
operation  of  the  statute  is  confined  to  such 
part  of  the  premises  as  may  be  exclusively 
appropriated  to  public  religious  worship. 
Here,  in  ray  opinion,  neither  the  cemetery 
itself,  nor  any  part  of  it,  can  be  said  to  be 
so  appropriated.  For  these  reasons  I 
think  the  respondent  is  liable  to  pay  the 
rate  in  question,  and  that  the  appeal  must 
be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants:  Chester, 
Broome  and  Griflfithes,  for  Crofton,  Craven 
and  Worthington,  Manchester. 

Solicitors  for  the  respondent :  Rooke  & 
Sons,  for  Orford  &  Sons,  Manchester. 
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CENTRAL   CRIMINAL   COURT. 


February  5,  8,  1908. 

(Before  Phillimore,  J.) 

Rex  v.  Boulter. 

Criminal  law —Blasphemous  libel— 
What  18. 

Tfie  mere  denial  of  the  truth  of  the  Christian 
religion^  or  of  the  Scrij)tureSj  is  not 
enough  per  se  to  constitute  a  speech 
a  blasphemous  libel,  A  toilful  inten- 
tion to  pervert^  insult  arid  mislead 
others  by  means  of  licentious  and  con- 
tumelious abuse  applied  to  sacred  sub- 
jects,  or  by  wilful  misj'epresentations  or 
wilftd  sophistry  calculated  to  mislead 
the  ignorant  and  unwary,  mti^t  also 
appear, 

T/te  summing  up  of  Coleridge,  L.C.J.,  in 
K  V,  Ramsey  and  Foote  (1883),  1  C.  &  E, 
126  j  16  Cox  C.  C.  231,  as  to  what 
constitutes  blasphemous  libel,  approved 
of  and  followed  in  preference  totne  view 
expressed  by  Stephen,  J. 

The  prisoner  was  indicted  for  publishing 
a  blasphemous  libel.  He  pleiaded  not 
guilty. 

Bodkin  appeared  for  the  provsecution  on 
behalf  of  the  Commissioner  of  Metropolitan 
Police. 

Atherley  J&nes,  K.C.  (J.  A,  Theobald  with 
him),  appeared  for  the  prisoner. 

It  appeared  from  the  evidence  that  the 
prisoner  nad,  at  Highbury  Corner,  Islington, 
London,  a  public  place  where  three  roads 
converge,  and  where  speeches  on  various 
subjects  and  street  preacning  were  permitted 
on  Sunday  mornings,  made  certain  speeches 
from  a  raised  stand.  The  speeches  were 
made  on  the  Sundays  December  1st,  8th 
and  I5th,  1907.  A  number  of  people  con- 
gregated to  hear  the  prisoner,  who  could 
also  be  heard  from  certain  adjacent  private 
houses.  The  prosecution  contended  that 
these  speeches  constituted  blasphemous 
libel,  ana  that  the  prisoner  had  committed 
the  common  law  misdemeanor  of  publishing 
a  blasphemous  libel. 

Philumore,  J.,  in  the  course  of  summing 
up  the  case  to  the  jury,  said  :  Gentlemen 
o!   the  jury,    Harry    Boulter  \&   indicted 
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before  you  for  publishing  a  blasphemous 
libel.  The  facts  are  not  in  dispute.  On 
three  Sundays  in  December  last,  standing 
in  a  public  place,  where  three  streets  meet, 
and  where  tne  street  is  forty-five  feet  wide, 
and  where  several  speakers  and  preachers 
are  accustomed  to  discourse  on  Sunday 
mornings,  and  are  not  interfered  with  by 
the  authorities,  the  prisoner  spoke  in  a 
loud  voice  so  as  to  be  heard  by  passers  by 
and  the  group  near  him— on  one  occasion 
as  many  as  two  or  three  hundred  persons. 
Portions  of  his  speeches  have  been  read  to 
you,  and  it  is  alleged  by  the  prosecution 
that  certain  portions  arc  blasphemous 
libels  or  speeches,  for  the  word  libel  really 
means  a  small  book.  I  am  not  going  to 
follow  the  learned  counsel  for  the  prisoner 
in  his  observations  on  the  history  of  this 
crime.  It  is  enough  that  I  should  consider 
what  the  law  is  now,  and  to  applv  it  to  the 
facts  of  this  case,  remembering  always  that 
the  defendant  is  not  to  be  convicted  unless 
his  guilt  is  made  out  to  your  satisfaction. 
The  controversy  as  to  the  law  of  blasphemy 
in  modern  times  is  to  a  certain  extent  a 
lawyers'  controversy,  a  controversy  between 
two  very  great  men,  both  of  whom  I 
knew,  the  late  Stephen,  J.,  and  the  late 
Coleridge,  L.C.J.  Stephen,  J.,  thought 
that  the  law  of  blasphemy  was  harder  and 
more  rigorous  than  did  Coleridge,  L.C.J. 
Notwithstanding  Coleridge,  L.C.J.'s  sum- 
ming up,  when  he  took  the  less  ri^rous 
view  of  the  law,  at  the  Central  Criminal 
Court  in  the  case  of  R,  v.  Ramsey  and  Foote 
(1883),  I  C.  &  E.  126  ;  15  Cox  C.  C.  231, 
Stephen,  J.,  though  with  some  doubt, 
adhered  to  his  view  that  the  law  of  blas- 
phemy was  harsher  and  more  severe  than 
Coleridge,  L.C.J.,  had  thought.  In  one 
of  his  books'^  he  puts  both  views  in  parallel 
passages.  I  am  going  to  adopt  in  favour  of 
the  prisoner  and  in  favour  of  the  lesser 
rigour  of  the  law,  the  doctrine  that  Cole- 
ridge, L.C.J.,  laid  down  in  R.  v.  Ramsey 
and  Foote,  supra,  the  last  case  of  the  kind 
tried  at  the  Central  Criminal  Court.  Prose- 
cutions for  blasphemy  have  always,  I  think, 
been  spasmodic.  At  the  time  of  the  French 
Revolution  there  were  a  great  many.  We 
find  one  in  1857— the  case  of  R,  v.  Pooley,\ 
tried  before  Coleridge,  J.,  the  father  of 
Coleridge,  L.C.J.,  at  Bodmin.    There  was 


*  Stephen,  J.*8,  Digest  of  tho  Criminal  Law, 
6th  ed.  (1894),  p.  125. 

t  Stephen,  J.'s,  Digest  of  the  Criminal  Law, 
5th  ed.  (1894),  p.  125.  See  Stephen,  J.*b, 
History  of  the  Criminal  Law  (1883),  Vol.  IL, 
p.  475. 
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a  conviction  in  that  case,  and  the  prisoner 
was  afterwards  found  to  be  mad  and  released. 
Before  that  case,  in  1817,  William  Hone  was 
tried  for  publishing  three  parodies  on  the 
Catechism,  the  Litany  and  the  Athanasian 
Creed  before  Abbott,  J.,  and  also  before 
Ellenborough,  L.C.J.  Mr.  Blake  Od^rs* 
says  that  he  was  on  each  occasion  acquitted, 
the  libels  being  political  attacks  on  the 
{government,  and  not  written  with  any 
intent  of  ridiculing  the  compositions 
parodied.  Then  there  was  the  case  of  R  v. 
HetheringUm  (I84I),  6  J.  P.  496.  There 
was  the  civil  case  of  Cotaan  v.  MUbourn 
(1867),  31  J.  P.  423 ;  L.  R.  2  Ex.  230. 
where  it  was  held  that  the  publication  of 
lectures  maintaining  that  the  character  of 
Christ  was  defective  and  His  teaching  was 
misleading,  was  blasphemy,  and  that  the 
defendant  was  entitled  to  refuse  to  let  his 
rooms  for  the  lectures,  as  the  contract  was 
one  which  could  not  be  enforced  at  law. 
Then  there  were  the  two  cases  in  1883, 
/?.  V,  Foote,  Ramsey  and  Kenip,  Times 
Newspaper,  March  2nd  and  6th,  1883,  and 
B.  V.  Eamaey  and  Foote,  supra,  tried  before 
Coleridge,  L.C.J.,  who  delivered  the 
summing  up  that  I  am  goins  to  adopt  in 
this  case.  Mr.  Bradlaugh,  M.P.,  was  at  first 
also  included  in  the  indictment,  but  the 
case  against  him  was  tried  separately,  and 
he  was  acquitted  on  the  grouna  that  he  was 
not  respNonsible  for  the  publication  of  the 
articles  in  the  Freethinker,  the  subject  of 
the  charge.  That,  I  think,  is  the  last  case. 
One  can  quite  understand  the  learned 
counsel  attacking  this  form  of  prosecution. 
But  that  is  not  a  matter  for  you  or  for  rac  ; 
it  is  a  matter  to  be  considered  by  the 
executive.  Taking,  therefore,  the  law  to  be 
as  laid  down  by  Coleridge,  L.C.J.,  in  B.  v. 
Bamsey  and  FooU,  supra,  it  is  as  follows  : 
"  It  is  the  mischievous  abuse  of  this  state 
of  intellectual  liberty  which  calls  for  penal 
censure.  The  law  visits  not  the  honest 
errors,  but  the  malice  of  mankind.  A  wilful 
intention  to  pervert,  insult,  and  mislead 
others  by  means  of  licentious  and  contume- 
lious abuse  applied  to  sacred  subjects,  or  by 
wilful  misrepresentations  or  wilful  sophistry 
calculated  to  mislead  the  ignorant  and 
unwar^^,  is  the  criterion  and  test  of  guilt." 
That  is  the  passage  which  Coleridge, 
L.C.J.,  quotea  from  Starkie  on  Libel, 
4th  ed.,  at  p.  599.  Then  at  the  end  of  his 
summing  up  he  says :  "  You  have  heard  a 
great  deal  as  to  the  expediency  of  these 


*  Odgers  on  Libel  (1905),  4th  od.,  p.  451, 
"The  Three  Trials  of  William  Hone,"  London, 
1818. 
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laws,  and  as  to  the  expediency  of 
enforcing  them,  and  it  has  been  truly 
said  that,  unless  carried  to  an  extent 
no  longer  possible  in  this  country, 
they  are  not  likely  to  be  effectual.  But  all 
this  has  nothing  to  do  with  what  we  have 
to  consider  here.  The  defendant  Foote  has 
admitted  that  these  publications  were  in- 
tended to  be  attacks  on  Christianity  and 
on  the  Hebrew  Scriptures,  and  he  has  cited 
a  number  of  passages  from  approved  writers 
which  he  says  are  to  the  same  effect— and 
that  may  be  so— and  I  think  that  some  of 
them  are  not  only  similar  in  matter,  but  in 
style  and  manner;  and  he  urged  that,  as  these 
never  were  prosecuted,  the  law  cannot  be, 
as  supposed,  on  the  part  of  the  prosecution, 
for  it  could  not  be  that  the  offence  con- 
sisted only  in  the  style  or  taste  of  the 
publications,  and  that  what  was  blasphemy 
in  a  penny  paper  was  not  so  in  more  costly 
publications.  Now,  as  to  this,  let  me  say 
that,  as  I  understand,  it  Is  and  I  believe 
always  has  been  the  law ;  and  at  all  events 
I  now  lay  it  down  as  law  that  if  the 
decencies  of  controversy  are  observed,  even 
the  fundamentals  of  religion  may  be  at- 
tacked without  the  writer  being  ^tlty  of 
blasphemy.  But  no  one  can  fail  to  sec 
the  difference  between  the  works  of  the 
writers  who  have  been  quoted  and  the 
language  used  in  the  publications  now 
before  us,  and  I  am  obliged  to  say  that  it  is 
a  difference  not  only  in  degree,  but  in  kind 
and  nature.  There  is  a  grave  and  earnest 
tone,  a  reverent — perha]is  I  might  even  say 
a  religious— spirit  about  the  very  attacks 
on  Christianity  itself  which  we  find  in  the 
authors  referred  to,  which  shows  that  what 
they  aimed  at  was  not  insult  to  the  opinions 
of  the  majority  of  mankind,  nor  to  Christi- 
anity itself ;  but  real  quiet  earnest  pursuit 
of  truth.  And  if  the  truth  at  which  they 
have  arrived  is  not  that  which  you  and  I 
have  been  taught,  or  at  which,  perhaps,  we 
might  now  arrive,  so  it  is  not  because  their 
conclusions  differ  from  ours  that  they  are 
to  be  deemed  fit  subject  for  criminal  prose- 
cution. Therefore,  as  to  many  of  these 
authors  whose  writings  have  been  quoted 
by  the  defendant,  I  think  that  they  are 
within  the  protection  of  the  law  as  laid 
down  by  Mr.  Starkie  in  that  passage  I  have 
cited  as  containing  a  correct  statement  of 
the  law.  As  to  some  of  the  others,  I  confess 
I  have  a  difiiculty  in  distinguishing  them 
from  the  publications  now  incriminated. 
They  do  appear  to  me  to  be  open  to  the 
same  complaint  as  those  before  you,  and  I 
should  make  no  distinction  in  the  applica- 
tion of  the  law  between  such  authors  and 
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the  defendants.  So  far  as  I  can  judge, 
some  of  them  used  strong  and  coarse  ex- 
pressions of  contempt  and  hatred  for  the 
recognised  truths  of  Christianity  and  for 
the  Hebrew  Scriptures.  But  this  is  no 
argument  in  favour  of  the  defendant,  who 
has  to  show  that  he  himself  has  not  violated 
the  law ;  not  that  others  are  guilty,  but 
that  he  is  not  so.  It  is  no  defence  for  him 
to  bring  forward  cases,  some  of  which  can- 
not be  distinguished  from  his  own.  Bis 
case  is  before  us,  and  we  have  to  deal  with 
it  according  to  law.  If  these  libels— now 
before  you — are  in  your  opinion  permlssibie 
attacks  upon  religious  belief,  then  find  the 
defendants  not  guilly.  But  if  they  are 
such  as  do  not  come  within  the  most  liberal 
view  of  the  law  as  I  have  laid  it  down  to 
you,  then  your  duty  is  to  find  the  defen- 
dants guilty."  Earlier  in  this  case,  Cole- 
RIDOE,  Ii.C.J.,  was  dealing  with  the  case  of 
Bex  V.  Waddinaton  {1822\  1 B.  A  C.  26.  He 
said  :  "  There  the  words  of  the  libel  were  : 
'  That  Jesus  Christ  was  an  impcwter,  and  a 
murderer  and  a  fanatic'  ^  The  Lord  Chief 
Justice  laid  it  down  that  that  was  a  libel. 
A  juror  asked  him  whether  a  work  which 
denied  the  Divinity  of  our  Saviour  was  a 
libel.  The  answer  of  Lord  Tentsrden  (a 
most  cautious  judge)  was  'Uhat  a  work 
speaking  of  Jesus  Cnrist  in  the  language 
lued  in  that  publication  was  a  libel  .  .  .  '' 
HoLBOYD,  J.,  said  :  ^*  I  have  no  doubt  what- 
ever that  any  publication  in  which  Jesus 
Christ  is  spoken  of  in  the  language  used 
in  this  publication  is  a  libel  and  the  direc- 
tion was  perfectly  right  in  point  of  law." 
Best,  J.,  said :  **  It  is  not  necessary  for 
me  to  say  whether  it  be  libellous  to  argue 
from  Scripture  against  the  Divinity  of 
Christ;  that  is  not  what  the  defendant 
has  done.  The  legislature  has  not  altered 
the  law  in  that  respect,  nor  can  it  ever  do 
so  while  the  Christian  relifldon  is  considered 
the  basis  of  the  law.''  That  is  the  only 
authority  for  the  proposition  that  gravely 
to  dispute  the  truth  of  Christianity  would 
be  an  offence,  because  ^'  Christianity  is  part 
of  the  law  of  the  land."  It  is  for  that  pro- 
position this  case  is  sometimes  (bv  persons 
surely  who  never  can  have  read  it)  cited  as 
authority !  The  cases,  therefore,  are  con- 
sistent on  the  subject,  and  I  doubt  whether 
the  law  as  laid  down  in  the  older  cases  has 
ever  been  overruled  and  whether  the  law 
as  laid  down  in  those  cases,  looked  at  with 
reference  to  the  facts  on  which  they  were 
decided,  was  ever  so  illiberal  as  it  has  been 
the  fasmion  to  represent."  That  was  the 
class  of  direction  given  in  that  case,  and 
that  is  the  class  of  direction  I  give  here. 
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Whatever  may  have  been  the  law,  it  is  now, 
as  laid  down  by  Coleridge,  L.C.J.,  in  that 
case.  A  man  is  free  to  think,  to  speak  and 
to  teach  what  he  pleases  as  to  religious 
matters,  though  not  as  to  morals.  He  is 
free  to  teach  what  he  likes  as  to  religious 
matters,  even  if  it  is  unbelief.  But  when 
we  come  to  consider  whether  he  has  exceeded 
the  permitted  limits,  we  must  not  neglect 
to  consider  the  place  where  he  speaks  and 
the  people  to  whom  he  speaks.  A  man  is 
not  free  in  a  public  place,  where  passers-by 
who  might  not  willingly  ^o  to  listen  to  him 
knowing  what  he  was  going  to  say,  might 
accidentally  hear  his  words,  or  where 
young  people  mieht  be  present — a  man  is 
not  free  in  such  places  to  use  coarse  ridicule 
on  subjects  which  are  sacred  to  most  people 
in  this  country.  He  is  free  to  advance 
argument.  You,  gentlemen  of  the  jurv, 
must  draw  the  line,  and  you  would  probably 
draw  it  in  favour  of  the  accused  if  he  were 
arguing  for  an  honest  belief  in  a  doctrine  or 
a  non-doctrine  to  which  he  was  attached. 
In  such  a  case  he  would  not  be  convicted  of 
publishing  a  blasphemous  libel.  But  if, 
not  for  the  sake  of  argument,  he  were  making 
a  scurrilous  attack  on  doctrines  which  the 
majority  of  persons  hold  to  be  true,  in  a 
public  place  where  passers-by  may  have 
their  ears  offended  and  where  young  people 
may  come,  he  will  render  himself  liable  to 
the  law  of  blasphemous  libel.  Such  con- 
duct may  well  lead  to  a  breach  of  the  peace 
from  hot-headed  believers.  [His  lordship 
then  read  to  the  jury  extracts  from  the 
tran.script  of  shorthand  notes  taken  of  the 
prisoners  speeches.] 
The  jury  found  the  prisoner  guilty. 

Atherley  Jones,  K.C.— Will  your  lordship 
state  a  case  as  to  whether  the  direction  of 
Coleridge,  L.C.J.,  in  £,  v.  Ranisev  and 
Foote,  supra,  is  the  proper  test  as  to  whether 
the  words  uttered  by  tne  prisoner  can  con- 
stitute blasphemous  libel,  and  also  as  to 
whether  the  circumstances  under  which  the 
words  were  uttered,  the  fact  that  they 
would  be  heard  by  passers-by,  including 
children,  and  the  fact  that  they  might  so 
lead  to  a  breach  of  the  peace,  can  affect  the 

Question  of  law  as  to  whether  these  words 
o  or  do  not  constitute  a  blasphemous 
libel? 
The  learned  judge  refused  to  state  a  case. 
The  prisoner  was  released  on  his  own 
recognizances  in  £50  to  come  up  for  judg- 
ment, if  called  upon,  having  given  the 
following  undertaking:  "I  do  hereby  ex- 
press my  sincere  regret  for  the  utterance  of 
the  expressions   attributed  to  and  found 
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against  me,  and  I  promise  that  I  will  not 
at  any  meeting  in  puolic,  attack  Christianity 
or  the  Scriptures  in  the  language  for  which 
I  have  been  found  guilty,  or  in  any  similar 
language,  or  in  any  language  calculated  to 
shock  tne  feelings  or  outrage  the  belief  of 
the  public." 

Verdict :  guilty. 

Solicitors  for  the  Crown :  Wontner  & 
Sons. 

Solicitors  for  the  defence:  Harper  and 
Battcock. 
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COUNTY  OF  LONDON  QUARTER  SESSIONS. 


February  17,  28, 1908. 

(Before  Mr.  Wallace,  K.C.,  and  other 
Justices.) 

Evans  and  Others  (Appellants)  v.  Batter- 
sea  Borough  Council  (Respondents). 

Bating  —  Supplemental  general  rate  — 
Validity  of  concurrent  rate — Signature 
of  overseers  —  "Necessities  of  the 
parish  " — Estimate — Poor  Rate  Assess- 
ment and  Collection  Act,  1869  (32  & 
33  Vict.  c.  41),  ss.  14,  20  — London 
Government  Act,  1899  (62  &  63  Vict, 
c.  14),  s.  8  (3).    • 

On  October  1st,  1907,  a  general  rate  of  4$.  2d. 
in  the  jjound,  niade  by  tfie  borough 
council  of  B.,  as  overseers  of  the  parish 
of  St,  3/.,  B.,  was  allowed,  the  rate  being 
made  for  the  period  ending  March  31««, 
1908. 

On  November  27  th,  1907,  after  receiving  a 
deputation  representing  the  unemployed, 
the  borough  council  passed  a  resolution 
to  the  effect  that  an  additional  sum  of 
£20,000  should  be  provided  to  meet  the 
expenses  of  repairing  roadujays  and 
footpaths  in  the  borough,  and  an  cuidi- 
tional  sum  of  £5,000  for  general  pur- 
poses, and  that  it  should  be  referred 
to  the  fmance  committee  to  make  the 
necessary  JiTiancial  arrangements. 

On  November  2Qth,  1907,  meetings  of  the 
hiahways  and  finance  committees  were 
held.  The  highways  committee,  in  a 
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report  to  the  council,  recommended  the 
spending  (inter  alia)  of  £9,000  in  con- 
nection with  the  roidways  and  foot- 
paths of  the  bai'ough,  and  the  finance 
committee  in  their  report  to  the  council, 
svlfmitted  this  sum.  The  reports  did 
not,  however,  specify  the  particular 
roadvHiys  and  footpaths  which  required 
repair.  The  reports  were  accepted  by 
the  council,  wKo,  in  OMordanee  with 
the  recommendation  of  the  finance  com- 
mittee, made  a  supplemental  general 
rate  of  M.  in  the  pound.  This  rate  uku 
allowed  on  December  2&th,  1907,  cmd 
was  expressed  to  be  made  for  the  period 
ending  March  3Ut,  1908. 

It  appeared  that,  in  fact,  the  roadways  and 
footvaths  of  the  borough  of  B.  were  in 
neea  of  repair,  and  that  the  additional 
sum  of  £9,000  could  well  have  been 
spent  upon  them. 

Held,  that  the  borough  council  had  power 
to  make  the  supplemental  general  rate 
by  virtue  of  the  provisions  of  ss.  14  and 
20  of  the  Poor  Bate  Assessment  and 
Collection  Act,  1869,  provided  *Uhe 
necessities  of  Uie  parish  required  it "  / 
and  that  the  fact  that  the  rale  did  not 
bear  the  seal  of  the  borough  council  or 
the  signatures  of  its  members  was  im- 
material ; 

But  held,  t/iat  there  had  been  no  bona 
fide  determination  on  the  part  of  the 
council  as  to  whether  the  necessities  of 
the  jxirish  did  require  a  supplemental 
rate,  and  that  no  estimate  had  been  sub- 
mitted by  the  finance  committee  to  the 
council  in  accordance  with  theprovisions 
of  s.  8  (3)  of  t/ie  London  Government 
Act,  1899,  and  that,  therefore,  the  rate 
tocLS  bad. 

This  was  an  appeal  against  a  rate  made 
by  the  respondents  and  allowed  on  Decem- 
ber 28th,  1907.  The  said  rate  was  described 
in  the  heading  thereof  as  a  supplemental 
general  rate  for  the  parish  of  St  Mary, 
Battersea,  in  the  borough  of  Battersea,  for 
defraying  the  expenses  of  the  borough 
council  and  for  the  relief  of  the  poor  and 
for  other  purposes  chargeable  thereon  ac^ 
cording  to  law.  The  said  rate  purported  to 
be  made  at  3d.  in  the  pound  for  expenses  of 
the  borough  council  as  follows:  2'86d.  in 
the  pound  in  respect  of  streets ;  0*12dL  in 
the  pound  for  expenses  under  the  Baths  and 
Washhouses  Acts  ;  0'02d.  in  the  pound  for 
expenses  under  the  Burial  Acts.    The  said 
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rate  farther  purported  to  be  made  for  the 
period  ending  March  3l8t,  1908. 

The  respondents  were,  by  virtue  of  s.  1 1  (1) 
of  the  London  Government  Act,  1899.  the 
overseers  of  the  said  parish  of  St.  Mary, 
Battersea,  within  their  t)orough. 

The  appellants  were  ratepayers  within 
the  said  parish  and  were  rated  in  the  said 
rate  as  occupiers  of  property  therein  num- 
bered, described  and  assessed. 

At  a  meeting  held  on  September  25th, 
1907,  the  respondents  passea  a  resolution 
to  the  effect  that  a  rate  of  4«.  2d.  in  the 
pound  should  be  assessed,  made,  levied  and 
collected  for  the  half-vear  ending  March 
3lst,  1908.  A  general  rate  for  the  said 
parish  was  accordingly  purported  to  be 
made  by  the  respondents,  and  was  allowed 
on  October  1st,  1907.  The  said  last- 
mentioned  rate  was  expressed  to  be  made 
for  the  period  ending  March  31st,  1908,  and 
was  declared  to  be  payable  in  two  instal- 
ments on  October  7th,  1907,  and  January 
Ist,  1908,  respectively. 

At  a  meeting  of  the  respondent  council 
held  on  November  27th,  1907,  the  town 
clerk  submitted  a  letter,  dated  November 
18th,  and  purporting  to  be  from  the 
"Battersea  Trades  and  Labour  Council," 
in  which  the  respondent  council  were  asked 
to  receive  a  deputation  with  reference  to 
the  unemployed.  It  was  thereupon  resolved 
by  the  respondent  council  that  the  deputa- 
tion be  received.  A  deputation^  consisting 
of  nine  gentlemen,  was  then  introduced, 
and  upon  the  withdrawal  of  the  deputation 
a  motion  in  the  following  terms  was  moved  : 
''That  having  rcjgard  to  the  views  expressed 
by  the  deputation  the  council  hereby  re- 
solve to  provide  an  additional  sum  of 
£26,000  before  September  30th,  1908,  to 
meet  the  expenses  of  the  council  in  carry- 
ing out  the  following  works :  Repairing 
roadways  and  footpaths  in  the  borough, 
£20,000;  general  purposes,  £5,000;  and 
that  it  be  referred  to  the  finance  committee 
to  make  the  necessary  financial  arrange- 
ments at  the  earliest  moment."  The  said 
motion  was  carried  bv  a  majority  of  the 
respondent  council  and  became  a  resolution 
of  the  respondent  council. 

The  respondent  council  held  a  meeting 
specially  convened  on  December  4th,  1907, 
and  at  this  meeting  the  highways  and 
dusting  committee  of  the  council  sub- 
mitted a  report  dated  November  29th, 
1907,  as  follows :  *'  We  have  considered  the 
resolution  passed  at  the  last  council  meet- 
ing to  expend  the  sum  of  £20,000  in  repair* 
ing  roadways  and  footpaths  in  the  borough 
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and  the  desire  expressed  that  some  urgent 
work  might  be  put  in  hand  at  once  and 
recommend:  (a)  that  the  repaving  of 
Northcote  Road  already  agreed  upon  by 
the  council  be  put  in  hand  as  early  as 
possible;  (b)  that  the  footpaths  most 
urgently  requiring  attention  be  at  once  re- 
paved  with  artificial  and  other  etone  in 
stock  at  an  estimated  cost  of  £900 ;  (c)  that 
the  footpaths  of  Latehmere  Road  (both 
sides)  between  Amies  Street  and  Burns 
Road  be  at  once  repaved  with  York  stone 
at  an  estimated  cost  of  £1,054 ;  (d)  that 
the  council's  artificial  paving-making  plant 
be  re-started  with  a  double  shift  of  men. 
and  that  £1,000  be  allowed  for  labour  and 
material  for  making  artificial  paving; 
(e)  that  the  sum  of  £3,000  be  granted  for 
the  necessary  labour,  material,  cartage  and 
hire  of  steam-rollers  for  repairing  or  relay- 
ing the  flint  and  granite  roadways  most 
requiring  attention  ;  (H  that  the  sum  of 
£3,000  be  granted  for  tne  necessary  labour 
material  and  cartage  for  repairing  the  tar- 
paved  footpaths  most  urgently  requiring 
attention  which  can  best  be  so  treated; 
(fi)  that  the  sum  of  £3,000  be  granted  for 
the  necessary  labour,  material  and  cartage 
for  paving  with  artificial  stone  (to  be  pur- 
chased) the  footpaths  most  urgently  re- 
quiring attention  which  can  best  be  so 
treated.  We  will  submit  later  a  list  of 
the  streets  which  we  suggest  should  be 
dealt  with  under  the  above  recommenda- 
tions." The  recommendations  embodied  in 
the  said  report  were  accepted  by  the  council 
at  the  said  meeting,  with  the  omission  of 
the  words  "  to  be  purchased"  in  recommen- 
dation (g). 
At  the  same  meeting  on  December  4th, 

1907,  the  finance  committee  of  the  council 
submitted  a  report  to  the  council  (also 
dated  November  29th,  1907),  beginning  in 
the  following  Avords  :  **  We  have  considered 
reference  from  council  as  to  making  the 
necessary  arrangements  for  the  provision 
of  a  sum  of  £25,000  before  September  30th, 

1908,  to  meet  additional  expenses  of  the 
council  in  repairing  roadways  and  footpaths 
in  the  borough,  etc.  In  connection  tnere- 
with  we  have  nad  before  us  estimates  of 
works  recommended  by  committees  and  beg 
to  submit  the  following  in  compliance  with 
the  financial  provisions  of  the  London 
Government  Act,  1899,  and  Standing  Orders 
67  and  110,  viz.  .  .  ."  Among  the  works  so 
stated  to  be  recommended  appearing  in  the 
said  report  of  the  finance  committee  were 
the  following  from  the  highways  and  dust- 
ing   committee — Making   artificial   paving 
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£1,000 ;  laying  of  paving  ia  stock,  £500 ; 
paving  part  ot  Latcnmere  Road  with  York 
paving,  £1,054 ;  repairing  roads  and  foot- 
paths, £9,000;  total,  £11,554.  The  whole 
expenditure  appearing  in  the  finance  com- 
mittee's report  (as  not  having  been  already 
provided  for)  amounted  to  £12,148  U.  4d. 

The  finance  committee  in  the  said  report 
recommended  as  follows :  That  a  sum)le- 
mental  general  rate  of  Sc^.  in  the  pound  be 
assessed,  made,  collected  and  levied  to  meet 
the  additional  expenses  incurred,  or  to  be 
incurred,  up  to  March  31st,  1908,  and  that 
the  town  clerk  be  instructed  to  insert 
January  1st,  1908,  in  the  title  of  the  rate  as 
the  date  upon  which  the  rate  becomes  due. 
The  said  recommendations  were  approved 
and  adopted  by  the  respondent  council  at 
the  said  meeting  of  the  council  on  December 
4th,  1907.  It  appeared  that  a  general  rate 
of  3c?.  in  the  pound  would  produce  about 
£12,000. 

At  a  meeting  of  the  respondent  council, 
held  on  December  11th,  1907,  the  reports 
and  recommendations  of  the  highways  and 
dusting  and  the  finance  committees  above 
referred  to  (including  the  recommendation 
for  the  making  of  the  rate  appealed  against) 
were  again  brought  before  the  respondent 
council,  and  again  adopted  and  approved. 

In  pursuance  of  the  resolution  of  the 
respondent  council  the  supplemental  general 
rate,  which  was  the  subject  of  this  appeal, 
was  made.  The  said  rate  was  expressed  to 
be  made  for  the  period  ending  March  31st, 
1908,  and  to  be  payable  on  January  1st, 
1908.  The  said  rate  was  thus  declared  to 
run  concurrently  with  the  general  rate 
made  on  October  1st,  1907^  so  far  as  the 
period  from  December  28th,  1907,  to  March 
3lKt,  1908,  was  concerned.  The  said  supple- 
mental rate,  which  was  the  subject  of  this 
appeal,  was  not  signed  by  the  respondents, 
nor  by  a  majority  of  them^  nor  was  it  signed 
by  the  town  clerk  on  their  behalf,  nor  was 
it  authenticated  by  the  affixing  of  their 
common  seal.  The  said  supplemental 
general  rate  was  allowed  on  December 
28th,  1907. 

It  was  admitted  by  the  appellants  that 
the  roads  of  the  borough  of  Battersca 
required  repair,  and  that  the  additional 
sum  of  £12.000  could  well  be  so  utilised ; 
and  that  the  borough  surveyor  had  for 
some  time  past  been  urging  upon  the  council 
the  necessity  of  farther  repairing  the  roads 
of  the  borough. 

E.  B,  Charles  {E,  J/.  Konstam  with  him), 
for  the  appellants.— The  rate  in  question  is 
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bad,  because  it  was  made  during  the  cur- 
rency of  another  rate,  and  for  a  period 
covered  b^r  that  other  rate.  At  common 
law  a  rate  is  bad  which  is  made  for  a  period 
for  which  a  rate  had  already  been  made  and 
not  quashed  (K  v.  Inhabitants  of  Ford- 
ham  (1839)  11  A.  &  E.  73).  It  is  true  that 
s.  14  of  the  Poor  Rate  Assessment  and 
Collection  Act,  1869,  after  enacting  that  the 
overseers  of  a  parish,  when  the^  make  a 
poor  rate,  shall  set  forth  in  the  title  of  the 
rate  the  period  for  which  the  same  is 
estimated,  provides  that  if  the  necessities 
of  the  parish  shall  require  it,  another  rate 
may  be  made  before  such  period  shall  have 
elapsed  ;  and  that  s.  20  of  that  Act  defines 
the  term  "  poor  rate ''  to  mean  the  assess- 
ment for  the  relief  of  the  poor,  and  for  the 
other  purposes  chargeable  tnereon  according 
to  law,  and  in  the  metropolis  to  extend  to 
every  rat€  made  by  the  overseers  and 
chargeable  upon  the  same  property  as  the 
poor  rate.  The  rate  in  question  here,  how- 
ever, is  a  general  rate  as  distinguished  from 
a  poor  rate ;  and  since  the  Metropolis 
Management  Act,  1855,  exempted  certain 
properties  assessable  to  the  pCK)r  rate  from 
the  sewers  rate  and  the  lighting  rate,  and 
these  exemptions  are  carried  into  the  pre- 
sent general  rate  by  s.  10  (1)  of  the  London 
Government  Act,  1899,  it  follows  that  the 
rate  in  question  is  not  chargeable  upon  the 
same  property  as  the  poor  rate,  and  is, 
accordmgly,  not  a  "  poor  rate "  within  the 
meaning  of  s.  14  of  the  Poor  Rate  Assess- 
ment and  Collection  Act^  1869.  See 
Islington  Borough  Council  v.  London 
School  Board  (1903),  68  J.  P.  36  ;  [19031 
2  K.  B.  354.  which  shews  that  the  general 
rate  and  tne  poor  rate  are  still  to  be 
regarded  as  distinct  rates  except  for  the 
special  purposes  provided  for  in  tne  London 
Government  Act,  1899.  Moreover,  s.  14  of 
the  Act  of  1869  onlv  enables  an  aaditional 
rate  to  be  made  where  ^*  the  necessities  of 
the  parish  shall  require  it."  But  here  the 
rate  made  on  October  1st,  1907,  was  based 
upon  a  full  estimate  of  what  was  then 
deemed  necessary  during  the  following  half- 
year  for  the  like  purposes  to  those  which 
form  the  ground  of  the  subseauent  rate 
of  December  28th,  1907  ;  and  there  were 
no  intervening  circumstances  between  those 
dates  which  could  justify  it  being  said 
that  **the  necessities  of  the  parish'' 
required  another  rate  to  be  made.  Next, 
the  rate  in  question  was  not  signed  by  the 
respondents,  nor  by  a  majority  of  them,  nor 
did  it  bear  their  seal.  The  rate  is  bad  on 
that  account.    However,  the  broad  grounds 
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upon  which  this  appeal  is  based  are  that 
the  rate  of  December  28th,  1907,  was  not 
made  boii&  fide,  and  that  the  proceed- 
ings of  the  borough  council  in  connection 
with  the  making  of  the  rate  were  not  in 
accordance  with  statutory  requirements. 
To  inquire  into  these  matters  it  is  per- 
missible for  the  court  to  read  the  minutes 
of  the  meetings  of  the  borough  council  and 
its  committees.  Cf,  Smith  v.  Southampton 
Conooratum  (1902))  67  J.  P.  5 ;  [1902] 
2  K.  B.  244.  It  18  apparent  from  the 
minutes  that  the  basis  of  the  proceedings 
of  the  committees  and  the  ground  uoon 
which  the  council  ultimately  resolved  tnat 
the  rate  should  be  raised  is  to  be  found  in 
the  council's  resolution  of  November  27th, 
1907.  The  real  object  of  raising  the  rate 
was  to  find  work  for  the  unemployed ;  had 
it  not  been  for  the  deputation  from  the 
unemployed  the  rate  would  not  have  been 
raised  at  all.  The  rate  is  therefore  not  bon& 
fide.  Next,  the  proceedings  of  the  council 
and  its  committees  were  not  carried  on 
in  accordance  with  the  provisions  of  s.  8  (3) 
of  the  London  Government  Act,  1899. 
Under  that  sub-section  "  no  order  for  pay- 
ment of  any  sum,  whether  on  account  of 
capital  or  income,  shall  be  made  by  a 
borough  council  except  in  pursuance  of  a 
resolution  of  the  council  passed  on  the 
recommendation  of  the  finance  committee  ; 
and  any  costs,  debt,  or  liability  exceeding 
fifty  pounds  shall  not  be  incurred  except 
upon  a  resolution  of  the  council  passed  on 
an  estimate  submitted  by  the  finance  com- 
mittee. The  notice  of  the  meetine  at  which 
any  resolution  for  the  payment  of  any  sum 
by  the  borough  council  (otherwise  than  for 
ordinary  periodical  payments)  or  any  resolu- 
tion for  incurring  any  costs,  debt  or  lia- 
bility exceeding  fifty  pounds  will  be  pro- 
posed, shall  state  the  amount  of  the  said  sum, 
costs,  debt  or  liability,  and  the  purpose  for 
which  they  are  to  be  paid  or  incurred  .  .  ." 
But  here  the  resolution  was  in  reality  that 
of  the  council,  not  of  the  finance  committee  ; 
and,  however  that  may  be,  the  recom- 
mendations of  the  committee  adopted  by 
the  council  on  December  4th,  1907,  did 
not  constitute  the  estimate  required  by 
sub-s.  (3)  of  s.  8  of  the  Act  of  1899  to  be 
submitted  by  the  committee  to  the  council. 
The  recommendations  were  not  sufficiently 
specific  to  amount  to  an  estimate ;  indeed, 
no  real  estimate  had  ever  been  made.  Nor 
did  the  notice  of  the  borough  council  meet- 
ing for  December  4th,  1907,  give  the 
information  required  by  sub-s.  (3).  It  is 
clear  also  that  the  respondents'  standing 
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sur- 


orders  contemplate  inquiries  by  the 
veyor  and  a  detailed  estimate. 

W.  C,  Ryde,  for  the  respondents. — The 
case  of  B,  v.  hthabitants  of  Fordham^ 
supra^  is  not  an  authority  for  the  proposi- 
tion that  concurrent  rates  are  oad  at 
common  law.  In  that  case  the  two  rates 
were  made  for  precisely  the  same  purposes  ; 
the  first  being  defective,  the  second  was 
intended  to  cure  the  first.  But  it  was  held 
that  the  second  could  not  be  made  until 
the  first  had  been  quashed :  otherwise  a 
person  would  have  been  liable  to  be  rated 
twice  for  the  same  purpose.  The  case  is  no 
authority  here,  where  the  two  rates  are  for 
different  purposes.  But  even  if  at  common 
law  the  second  rate  here  would  have  been 
bad  by  reason  of  the  fact  that  it  was 
covered  by  the  earlier  rate,  nevertheless 
that  is  remedied  by  the  provisions  contained 
in  ss.  14  and  20  of  the  Poor  Rate  Assess- 
ment and  Collection  Act,  1869.  Again, 
in  Idington  Boroiigh  Council  v.  Lcmdon 
School  Board  {1902\  67  J.  P.  18  ;  (1903\ 
68  J.  P.  35 ;  [19021  2  K.  B.  701 ;  [1903] 
2  K.  B.  364,  the  judgment  of  Wright,  J., 
shows  that  the  effect  of  s.  10  (2)  of  the 
London  Government  Act,  1899,  is  of  itself 
to  make  s.  14  of  the  Act  of  1869  applicable 
to  the  general  rate.  It  is  admitted  that 
neither  the  seal  of  the  borough  council  nor 
the  signatures  of  its  members  appear  on 
the  rate ;  but  it  is  not  necessary  that  this 
should  be  so.  There  is  certainly  no  autho- 
rity for  such  a  proposition.  It  is  sufficient 
that  the  declaration,  formerly  required  by 
s.  73  of  the  Valuation  (Metropolis)  Act, 
1869,  to  be  signed  by  the  overseers,  is 
signed  by  the  town  clerk,  as,  in  fact,  in 
the  present  case  it  is.  With  regard  to  the 
object  of  the  rate,  it  is  admitted  by  the 
appellants  that  the  streets  in  Battersea 
required  repair,  and  that  the  sum  of  £12,000 
could  well  DC  spent  upon  them.  That  being 
so,  it  was  competent  to  the  council  to  raise 
that  sum,  although  no  doubt  the  expendi- 
ture of  that  extra  sum  upon  the  streets 
would  not  have  been  made  at  that  time  had 
it  not  been  for  the  fact  of  there  being 
unemployed.  It  was  preferable  to  expedite 
the  repair  of  the  streets  rather  than  that  the 
cost  ot  relieving  the  unemployed  should  fall 
upon  the  rates.      It  is  immaterial  that  the 

fDverning  factor  in  raising  the  rate  was  to 
eep  the  unemployed  off  the  rates.  Next, 
s.  8  (3)  of  the  London  Government  Act, 
1899,  has  no  reference  to  rates  and  does 
not  control  the  preliminary  procedure  for  a 
resolution    to  raise  a   rate.      There   is  a 
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distinction  between  making  rates  and 
incurring  debts ;  and  it  is  to  the  incurring 
of  debts  that  sub-s.  (3)  applies.  It  would  be 
impossible  in  many  matters  to  sav  before- 
hand precisely  how  much  and  for  what 
objects  money  will  be  required  in  a  future 
period  of  some  months.  The  making  of  a 
rate  does  not  depend  upon  the  submission 
of  estimates.  As  regards  the  standing 
orders  they  were  merely  private  orders 
of  the  council ;  non-compliance  with  them 
could  not  be  a  ground  for  upsetting  the 
rate.  The  real  point  of  the  whole  con- 
troversy is  whether  the  council  is  spending 
their  money  wisely,  but  that  is  tne  very 
point  for  the  council,  and  not  for  the  court, 
to  decide. 

Charles,  in  reply. 

At  the  conclusion  of  the  arguments,  the 
Chaibman  said  that  the  court  were  in 
favour  of  the  respondents  except  upon  the 
question  as  to  whether  the  preliminary 
procedure  of  the  respondents  in  the  making 
of  the  rate  had  been  regular. 

The  Chairman,  in  delivering  the  reserved 
judgment  of  the  court,  said  that  two  objec- 
tions were  taken  to  the  supplemental  rate. 
One  was  that  a  concurrent  rate  was  bad  in 
itself.  In  support  of  that  view  it  was 
argued  that  at  common  law  concurrent 
rates  were  bad,  and  the  case  of  E.  v. 
Inhabitants  of  Fordham,  supra,  was  cited, 
in  which  it  was  said  that  the  Court  of  King's 
Bench  had  laid  it  down  that  concurrent 
rates  were  bad.  That  case  was  a  case  in 
which  the  rate  made  was  a  poor  rate.  The 
authority  that  made  the  first  rate  were  of 
opinion  that  they  had  not  properly  made  it, 
and  therefore  they  made  a  rate  a  second 
time  for  the  same  purposes ;  it  was  the 
same  rate.  On  appeal  to  the  Court  of 
King's  Bench  it  was  held  that  the  first  rate 
had  been  properly  made,  and  that  there 
was  no  necessity  and  no  power  to  make  a 
second  rate  for  the  same  purpose,  for  the 
same  time,  and  the  same  amount.  There 
was  no  doubt  whatever,  as  Mr.  Charles  had 
urged,  that  if  the  opinions  of  the  judges 
who  delivered  judgments  in  that  case  were 
to  be  taken  literally  and  apart  from  the 
special  circumstances  of  the  case,  they  gave 
expression  to  the  view  that  concurrent  rates 
were  altogether  bad.  His  lordship  thought 
it  was  possible  that  what  Mr.  liyde  had 
urged  was  true,  that  the  judges  were  dealing 
with  the  facts  of  a  particular  case  ;  that  all 
they  meant  to  say  was  that  where,  as  in 
tliat  case,  rates  were  made  for  the  same 
102 


72  J.  P.  It9. 

purpose,  the  same  time  and  the  same 
amount,  in  such  a  case  as  that  there  could 
not  be  concurrent  rates.  His  lordship  did 
not  think  it  was  necessary  to  dwell  much  on 
that  view  of  the  case,  because,  as  he  thought, 
it  was  quite  manifest  that  by  the  Poor 
Rate  Assessment  and  Collection  Act,  1809, 
there  was  power  ^iven  to  make  a  con* 
current  mte.  In  that  Act  it  was  provided 
by  s.  14  that  the  overseers  in  every  parish 
should  set  forth  in  the  title  of  the  rate  the 
period  for  which  the  same  was  estimated, 
and  if  the  rate  was  made  by  instalments  the 
amount  of  each  instalment  and  the  date  at 
which  each  instalment  was  payable,  with  this 
proviso :  "  Provided  that  if  the  necessities 
of  the  parish  shall  require  it  another  rate 
may  be  made  before  such  period  shall  have 
elapsed,"  and  that  undoubtedly  permitted, 
so  far  as  a  poor  rate  was  concerned,  a 
concurrent  rate  to  be  made.  Under  s.  20 
of  the  Act  it  was  enacted  that  "  The  words 
*poor  rate'  shall  mean  the  assessment  for 
the  relief  of  the  poor  .  .  .  and  in  the  metro- 
polis shall  extend  to  everv  rate  made  by 
the  overseers,  and  chargeable  upon  the  same 
property  as  the  poor  rate."  It  was  sug- 
gested that  there  was  such  an  exception  as 
would  prevent  the  general  rate  being  classed 
with  the  poor  rate  for  the  purpose  of  s.  14. 
The  case  of  Islington  Borough  Council  v. 
London  School  Board,  supra,  was  cited, 
in  which  it  was  held  that  under  the  Lands 
Clauses  Consolidation  Act,  1845,  the  pro- 
moters of  undertaking  wore  only  liable  to 
make  good  the  deficiency  in  respect  of  so 
much  of  the  general  district  rate  as  repre- 
sented the  poor  rate.  That  case  did  not 
alter  what  his  lordship  thought  was  the 
clear  nature  of  the  statute  itself.  Really  what 
the  case  said  was  only  that  under  the  Lands 
Clauses  Consolidation  Act,  1845,  promoters 
of  undertakings  under  that  Act  are  not 
ratepayers  at  all,  but  are  only  t)ersons  made 
liable  to  certain  charges.  The  court  were 
unanimously  of  opinion  that  a  concurrent 
rate  could  be  made  under  the  circumstances, 
provided  that  '*  the  necessities  of  the  parish 
required  it."  The  second  question  raised 
by  the  appellants  was  a  question  of  very 
great  importance.  They  said  that  no  con- 
current rate— and  that  no  rate — could  be 
raised  for  the  pavment  of  a  debt  which  had 
not  been  properly  incurred,  and  which  the 
borough  council  were  not  legally  liable  to 
pay,  and  that  no  debt  was  legal  in  regard 
to  which  all  the  formalities  required  by 
Parliament  had  not  been  complied  with; 
that  no  rate  to  pay  such  expenses  or  debt 
would  be  good  in  law.    There  had  been 
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cited  the  London  Qovernment  Act,  1899. 
By  s.  8  (3)  of  that  Act  it  was  provided  that 
every  horough  council  should  from  time  to 
time  appoint  a  finance  committee  to  regu- 
late and  control  the  finance  of  the  council, 
and  that  any  costs,  debt  or  liability 
exceeding  £50  should  not  be  incurred 
except  upon  a  resolution  of  the  council 
passed  on  an  estimate  submitted  by  the 
finance  committee.  It  was  said  by  Mr. 
£yde  that  that  had  nothing  whatever  to  do 
with  the  question  of  the  rate.  Mr.  Charles 
replied  tfakt  that  might  be  so ;  but  that  it 
had  to  do  with  the  debt  and  with  the  ques- 
tion of  liability;  that  it  must  be  a  legal 
debt,  a  legal  liability,  before  any  rate  could 
be  imposed  in  respect  thereto.  The  ques- 
tion was  whether  in  this  case  there  was  a 
legal  debt  or  liability  in  respect  to  which  it 
was  intended  to  apply  the  particular  rate 
in  question.  It  was  provided  in  s.  14  of 
the  Act  of  1869  that  a  supplemental  rate 
was  only  to  be  made  provided  the  neces- 
sities of  the  parish  should  require  it  The 
Question  was  whether  or  not  in  this  case 
be  sums  of  money  to  which  reference  had 
been  paade  were  moneys  required  for  the 
necessities  of  the  parish  ;  whether  or  not 
the  proper  formalities  had  been  ^ne 
through  which  would  entitle  the  council  to 
make  a  rate  under  s.  14.  On  the  mere 
question  of  fact  as  to  whether  the  necessities 
of  the  parish  required  it,  that  would  be  a 
question  to  be  determined  by  the  local 
authority,  provided  it  were  done  bon&  fide. 
If,  after  exercising  all  the  legal  formalities 
required,  the  different  committees  of  the 
council  came  to  the  conclusion  that  the 
condition  of  the  streets  was  such  that 
as  a  matter  of  fact  they  required  repair, 
and  that  a  special    rate   was    needea   to 

Erovide  for  the  repairs,  the  court  would 
ave  no  power  to  interfere.  There  was  no 
doubt  whatever  that,  had  the  council  taken 
that  course,  they  would  have  been  within 
their  rights.  Assuming  that  something  had 
happened— it  had  been  suggested  an  earth- 
quake— which  had  damaged  the  streets  of 
battersea,  there  was  no  doubt  whatever 
that  the  council  could  have  made  a  special 
concurrent  rate  if  the  highways  committee 
had  met  and  considered  tne  question  of  the 
repair  of  the  streets  and  had  come  to  the 
conclusion  that  they  needed  repair,  and  if 
the  finance  committee  had  suomitted  an 
estimate.  In  this  case  they  might  have 
done  that.  The  question  was,  what  did 
they  do  ?  What  was  their  action  in  regard 
to  this  matter  1  Was  this  a  determination 
on  the  part  of  the  highways  committee  and 
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the  finance  committee  that  the  streets  of 
Battersea  required  repair,  and  that  a  rate 
should  be  made  for  the  purposes  and  the 
necessities  of  the  case?  On  this  question 
the  court  was  unanimous.  The  opinion  of 
the  court  was  that  this  was  not  a  Don&  fide 
determination  at  alL  There  was  no  doubt 
whatever— it  had  not  been  insisted  on  by 
Mr.  Bj/de—thiit  the  resolution  of  Novem- 
ber 27th,  1907,  could  not  have  been  carried 
out  as  it  stood.  Mr.  Bi^de  rather  proposed 
to  disregard  that  resolution  altogether,  to 
treat  it  as  merely  a  pious  recommendation 
to  the  committees  to  set  to  work  and  see 
what  might  be  done  to  certain  streets. 
The  resolution,  it  was  suggested,  had  no 
binding  force.  But  what  happened  1  The 
two  committees — ^the  finance  committee  and 
the  highways  committee— met  separately 
and  each  made  a  report  The  report  of  the 
highways  committee  was  sent  to  the  finance 
committee,  and  it  concluded  bv  saying, 
"  We  will  submit  later  a  list  of  the  streets 
we  suggest  shall  be  dealt  with."  The 
finance  committee  practically  passed  a 
similar  resolution  over  again,  and  also  said 
they  would  consider  a  list  of  the  streets. 
In  the  opinion  of  the  court  these  two 
committees  never  considered  the  question 
whether  these  streets  required  repair  or  not. 
They  regarded  the  resolution  as  a  direction 
from  the  council  that  certain  amounts  were 
to  be  spent,  and  that  it  was  their  duty  to 
find  out  the  best  way  of  spending  the 
money.  They  never  brought  an  indepen- 
dent judgment  to  bear  on  the  question  as 
to  what  streets  were  to  be  repaired.  They 
onlv  considered  how  the  money  should  be 
laid  out,  which  money  they  regarded  as 
having  been  voted  practically  bv  the  council 
on  the  previous  occasion.  These  reports 
went  to  the  council  on  December  4th,  1907, 
and  what  was  then  done  was  based  on  these 
reports,  each  of  them  referring  to  the  fact 
that  the  committees  were  really  distributing 
or  allocating  money  which  the  council  had 
directed  them  to  vote,  this  sum  of  £26,000. 
There  was  no  estimate  before  these  com- 
mittees. There  was  no  consideration  of 
what  in  the  words  of  the  section  are  called 
"  the  necessities  of  the  parish"  ;  there  was 
no  estimate  at  all.  There  was  no  estimate 
made  for  every  road  with  the  intention  that 
the  council  daould  consider  it.  There  was 
simply  what  might  be  called  an  allocation 
of  money  which  they  considered  the  council 
had  directed  Uiem  to  spend.  On  December 
4th,  1907,  the  council  accepted  the  reports 
of  the  committees,  and  they  directed  that 
a  rate  of  3d.  in  the  pound  should  be  levied. 
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It  appeared  from  the  minutes  that  they 
afterwards  made  the  rate  again.  The  report 
of  the  highways  committee  of  December  5th, 
1907,  which  was  submitted  to  the  meeting 
of  the  council  on  December  11th,  had  this 
as  the  first  paragraph  :  '*  We  have  received 
a  letter  from  the  Central  Unemployed 
Body  for  London  stating  that  they  will  be 
)repared  to  consider  as  a  suitable  scheme 
'or  the  borough  the  work  of  planting  trees 
in  the  borough,  but  we  have  adjourned 
consideration  pending  the  central  body's 
decision  on  the  scheme  alreadv  submitted 
by  the  council."  It  was  perfectly  clear  that 
this  expenditure  of  £25,000  was  an  attempt 
to  get  behind  the  Unemployed  Workmen 
Act,  1905,  which  limited  the  rate  that 
might  be  raised  for  the  unemployed  to  a  ^d. 
in  the  pound.  It  was  an  attempt  to  spend 
this  monev  with  the  object  of  providing 
work  for  the  unemployed  and  to  evade  the 
Act  of  1905.  On  December  11th,  when  for 
some  reason  the  council  re-passed  their 
resolution,  it  was  no  doubt  with  the  desire 
of  putting  themselves  right.  His  lordship 
was  of  opinion  that  at  no  time  had  tibey 
complied  with  the  terms  and  the  directions 
of  s.  8  of  the  London  Government  Act, 
1899.  The  whole  affair  from  beginning  to 
end  was  an  attempt  to  evade  the  provisions 
of  the  Act  of  1905  to  limit  the  rate  for  the 
unemployed.  It  was  not  a  rate  based  on 
estimates  and  information  laid  before  the 
council  by  the  different  committees,  for  no 
attempt  was  made  by  the  committees  to 
frame  estimates  to  repair  the  streets  of  the 
borough,  which  it  was  their  duty  to  do 
and  with  which  alone  they  were  concerned. 
In  the  opinion  of  the  court  the  proper 
formalities  had  not  been  complied  with. 
Under  those  circumstances  the  resolutions 
were  not  bon&  fide  resolutions.  In  the 
opinion  of  the  court  the  appeal  must  be 
allowed,  and  the  rate  must  be  quashed  with 
costs. 

Appeal  allowed, 
Eaie  quashed. 

Solicitors  for  the  appellants:  Bramall 
and  White. 

Solicitor  for  the  respondents  :  Paul 
Caudwell. 
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(Before  Alverstone,  L.C.J.,  Ridley  and 
Darlino,  JJ.) 

Burton  v,  Atkinson. 

Dogs— Regulation  prescribing  collar— Pack 
of  hounds— Used  for  sporting  purposes 
—Dogs  Order  of  1906,  Art  1  (1). 

The  Dogs  Order  of  1906  (mo^  by  the  Board 
of  Agriculture  arid  FisheriesX  Art.  1  (1), 
empowers  local  authorities  to  make 
regulations  jyrescribing  the  wearing  by 
dogs^  while  in  a  highway  or  place  of 
pMic  resort^  of  a  collar  with  the  name 
and  address  of  the  owner^  but  provides 
that  this  regulation  shall  not  apply  to 
any  pack  of  hounds,  or  any  dog  while 
being  used  for  sporting  purposes. 

Held,  that  for  the  purposes  of  this  Order  a 
foxhound  pumpy  which  belonged  to  a 
pack  of  hounds  and  wa^  registered  as  a 
member  of  the  pack  and  branded  as  such^ 
and  which  wa^  beina  "  fvalked  "  for  the 
hunt  which  owned  the  pack,  came  within 
the  expression  ^^pack  of  hounds"  and 
vHis  therefore  exempt  from  wearing  a 
collar  with  the  name  and  address  of  its 
oumer,  though  not  actually  being  used 
for  sporting  purposes. 

Case  stated  by  the  undersigned  justices  of 
Louth  on  an  information  preferred  by  the 
appellant,  Joseph  Burton,  a  superintendent 
of  police,  against  the  respondent,  Jabez 
Atkinson,  a  farmer,  of  Donington-on-Bain, 
in  the  Parts  of  Lindsey,  for  that  he  on 
September  22nd,  1907,  at  the  iiarish  of 
Donington-on-Bain,  being  the  owner  or 
person  for  the  time  being  in  charge  of  a 
certain  dog,  did  unlawfully  allow  such  dog 
to  be  on  a  certain  highway  called  the  Station 
Road  not  wearing  a  collar  with  the  name 
and  address  of  the  owner  inscribed  thereon 
or  on  a  plate  attached  thereto.  The  infor- 
mation was  heard  on  October  2nd,  1907, 
and  was  dismissed. 

1.  On  the  hearing  of  the  information  the 
following  facts  were  proved : 

(a)  A  copy  of  the  Lincolnshire  Chronicle 
of  January  11th,  1907,  containing  the  regu- 
lation of  the  local  authority  for  use  in  proof 
of  the  due  making  thereof  was  produced  by 
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the  appellant  puraoant  to  the  Diseases  of 
Antmais  Act,  1894,  s.  37  ; 

(b)  On  SuQday,  September  22nd,  1907,  a 
foxhound  pappy  wss  fouiid  by  police- 
constable  Barnes  running  about  on  the 
Station  Road  at  Donington-on-Bain  without 
a  collar ; 

(c)  The  Station  Road  is  a  highway  within 
the  administrative  county  of  the  rarts  of 
Lindsey ; 

(d)  The  respondent  was  the  person  for 
the  time  being  in  charge  of  such  foxhound 
puppy ; 

(e)  The  respondent  walked  puppies  for 
the  Southwola  Hunt.  The  puppy  in  ques- 
tion belonged  to  that  Hunt,  and  was 
registered  but  not  entered  as  a  member  of 
the  Southwold  pack  of  hounds.  It  was 
four  months  old  and  had  been  in  the  care  of 
the  respondent  for  two  months.  In  the 
right  ear  it  was  marked  "  S.  16."  The  **  S.'* 
was  the  letter  of  the  Southwold  Hunt,  and 
the  "  15  "  was  the  number  of  the  litter. 

2.  On  the  part  of  the  appellant  it  was 
contended  that  a  single  foxhound  puppy 
when  being  walked,  whether  branded  or 
not,  was  not  exempt  from  wearing  a  collar 
under  the  said  regulation,  and  that  a  single 
dog  did  not  come  within  the  words  "any 
pack  of  hounds,"  and  that  the  dog  in  ques- 
tion had  not  yet  in  fact  become  part  of  a 
pack. 

3.  On  the  part  of  the  respondent  it  was 
contended  that  the  Dogs  Order,  1906,  did 
not  apply  to  foxhounds,  and  therefore  not 
to  foxhound  puppies,  and  that  this  case 
came  within  the  exemption  contained  in  the 
above  regulation,  which  declared  that  the 
regulation  should  not  apply  to  any  pack  of 
hounds ;  and  that  the  hound  in  question 
was  one  of  the  pack  because  a  puppy  which 
is  registered  as  belonging  to  a  pack  of 
hounds  and  which  has  marked  in  its  ear 
the  letter  of  the  Hunt  and  the  number  of 
the  litter  to  which  it  belonged  must  be  part 
and  parcel  of  a  pack  of  hounds. 

4.  We  came  to  the  conclusion  that  the 
information  should  be  dismissed.  We  held 
(I)  that  the  dog  was  sufficiently  identified 
by  the  brand  that  it  had  on  its  ear,  *'  S.  15,^' 
and  (2)  that  the  dog  was  a  member  of  the 
Southwold  pack  of  hounds  and  that  the  case 
fell  within  the  proviso  in  the  said  Dogs 
Order,  1906,  and  the  local  authority's 
regulation. 

6.  The  question  upon  which  the  opinion 
of  the  court  is  desired  is  whether  we,  the 
said  justices,  upon  the  above  statement  of 
facts,  came  to  a  correct  determination  and 
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decision  in  point  of  law,  and  if  not,  what 
should  be  done  in  the  premises. 

Dated  the  30th  day  of  October,  1907,  at 
the  court  of  summary  jurisdiction  sitting  at 
the  Sessions  House,  Louth. 

(Signed)  J.  G.  Allott. 
F.  Freshnby. 
Frbd  Fawsbtt. 

The  Dogs  Order  of  1906  (made  by  the 
Board  of  Agriculture  and  Fisheries  under 
the  Diseases  of  Animals  Acts,  1894—1903), 
Art.  1  (1),  provides:  "A  local  authority 
may  make  regulations  for  prescribing  and 
regulating  the  wearing  by  ao^,  while  in  a 
highway  or  in  a  place  of  public  resort,  of  a 
collar  with  the  name  and  address  of  the 
owner  inscribed  on  the  collar  or  on  a  plate 
or  badge  attached  thereto  ;  provided  that  no 
such  regulation  shall  apply  to  any  pack  of 
hounds,  or  any  dog  wnile  being  used  for 

rrting  purposes,  or  for  the  capture  or 
truction  of  vermin,  or  for  the  driving  or 
tending  of  cattle  or  sheep.'' 

The  following  is  a  copy  of  the  regulation 
under  Art.  1  of  the  Dogs  Order,  1906,  made 
by  the  executive  committee  of  the  local 
authority  of  the  administrative  countv  of 
the  Parts  of  Lindsey :  "  Every  dog  while  in 
a  highway  or  in  a  place  of  public  resort 
withm  the  administrative  county  of  the 
Parts  of  Lindsey  (excepting  the  borough  of 
Louth)  shall  wear  a  collar  with  the  name 
and  address  of  the  owner  legibly  inscribed 
on  the  collar  or  on  a  plate  or  badee  attached 
thereto.  Provided  that  this  regulation  shall 
not  applj^  to  any  pack  of  hounds  or  any  dog 
while  being  used  for  sporting  purposes,  or 
for  the  capture  or  destruction  of  vermin,  or 
for  the  driving  or  tending  of  cattle  or 
sheep." 

H,  A,  McCardiey  for  the  appellant.— The 
words  **  pack  of  hounds  "  in  the  regulation 
of  the  local  authority  and  in  the  Dqjks 
Order  of  1906,  mean  a  pack  of  hounds  whire 
being  used  for  sporting  purposes.  Secondly, 
a  single  hound  is  not  exempt  from  wearing 
a  collar.  The  object  of  a  collar  is  that  it 
may  be  possible  to  identify  the  owner  of  the 
dog.  It  is  a  mere  accident  that  **S.  15" 
was  branded  on  this  dog's  ear.  That  shows 
that  a  more  stringent  meaning  must  be  put 
on  the  words  **  pack  of  hounds  "  than  would 
be  put  upon  them  by  holding  that  they 
covered  the  case  of  a  single  hound.  Those 
words  must  mean  a  hunting  pack,  else  there 
would  be  no  protection  to  owners  of  sheep 
worried  by  a  single  hound. 
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T.  H,  Walker^  for  the  respondent,  was  not 
called  on. 

Alvebstone,  L.C.  J.— Even  if  I  had  taken 
a  different  view  of  the  law,  I  am  not  certain 
we  ought  to  send  the  case  back,  certainly 
not  to  convict,  because  the  magistrates  have 
power  when  they  think  the  matter  trumpery 
or  trifling  to  deal  with  the  case  under 
s.  16  (1)  of  the  Summary  Jurisdiction  Act, 
1879,  and  dismiss  the  summons.  What  are 
the  facts  in  this  case  ?  The  puppy  in  ques- 
tion belonged  to  the  Southwold  Hunt  and 
was  registered  but  not  entered  as  a  member 
of  the  Southwold  pack  of  hounds.  It  was 
four  months  old  and  had  been  in  the  care  of 
the  respondent  for  two  months.  In  the 
right  ear  it  was  marked  "  S.  15."  The  "  S  " 
was  the  letter  of  the  Southwold  Hunt  and 
the  '*  15"  was  the  number  of  the  litter.  The 
regulation  of  the  local  authority  must  con- 
form with  the  Order  of  the  Board  of  Agri- 
culture and  Fisheries,  which  says :  **  A  local 
authority  may  make  regulations  for  pre- 
scribing and  regulating  the  wearing  by  dogs, 
while  lo  a  highway  or  in  a  place  of  public 
resort,  of  a  collar  wtth  the  name  and  address 
of  the  owner  inscribed  on  the  collar  or  on  a 
plate  or  badge  attached  thereto;  provided 
that  no  such  regulation  shall  apply  to  any 
pack  of  hounds,  or  any  dog  while  being  used 
for  sporting  purposes,  or  for  the  capture  or 
destruction  of  vermin,  or  for  the  dnving  or 
tending  of  cattle  or  sheep."  The  practice  of 
walking  a  puppy  is  perfectly  well-known, 
and  the  ordinary  instance  of  a  pack  of 
hounds  is  intended  to  be  excepted.  Take 
the  case  of  a  sick  dog.  a  member  of  a  pack 
of  hounds,  being  taken  out  for  a  walk. 
According  to  the  argument  for  the  appel- 
lant, if  a  man  goes  into  a  shop  and  the  dog 
runs  out  the  owner  is  liable  to  a  penalty. 
That  would  be  most  unreasonable.  This 
dog  is  within  the  meaning  of  the  expression 
'*  a  iiack  of  hounds,"  and  it  was  open  to  the 
magistrates  to  take  the  view  they  did,  that 
the  Order  did  not  apply  to  it.  With  regard 
to  the  branding  I  am  of  opinion  that  the 
magistrates  would  be  entitled  to  take  that 
into  consideration  before  convicting,  and, 
therefore,  it  was  within  their  power  not  to 
convict 

Ridley,  J.— I  agree. 

Dabunq,  J.— The  words  of  the  Dogs 
Order  of  1906  are  "  provided  that  no  such 
regulation  shall  apply  to  any  pack  of  hounds 
or  any  dog  while  being  used  for  sporting 
purposes,  or  for  the  capture  or  destruction 
of  vermin,  or  for  the  driving  or  tending  of 
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cattle  or  sheep.  Mr.  MeCardie  contended 
that  the  exemption  only  extended  to  a 
member  of  a  pack  of  hounds  while  actually 
beine  used  for  sporting  purposes.  I  muat 
say  that  I  do  not  think  tluit  that  is  so.  The 
exemption  includes  any  dog  of  any  sort, 
whether  a  hound  or  not.  It  might  be  a 
terrier,  and  if  it  was  being  used  for  sporting 
purposes,  one  would  have  a  right  to  take  its 
collar  off.  I  do  not  think  that  the  words 
''sporting  purposes"  have  any  relation  to 
the  exemption  from  putting  collars  on 
hounds  that  are  members  of  packs  of 
hounds. 

Appeal  d%9mi$8ed. 

Solicitors  for  the  appellant:  Page  and 
Scorer,  for  Burton,  Scorers  and  White, 
Lincoln. 

Solicitor  for  the  respondent :  Edward 
Downes,  for  Allisons  and  Allisons,  Louth. 
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(Before  Alverstonk,  L.C.J.,  Ridley 
and  Darling,  JJ.) 

HOLLIS  V.  YOUNO. 

Wild  birds  —  Possession  of  wild  birds 
recently  taken — Prima  facie  evidence 
—Wild  Birds  Protection  Act  1880 
(43  <k  44  Vict.  c.  35),  s.  3— Wild  Birds 
Protection  Act,  1881  (44  &  45  Vict, 
c.  51),  8.  2. 

The  respondent,  a  dealer  in  unld  hirdsy  was 
summoned  for  knowingly  and  wilfully 
having  in  his  possession  on  July  dOtn, 
1907,  certain  wild  birds,  namely,  seven 
young  larks,  recently  talcen.  Evidence 
was  qiven  by  the  appellanLan  inspector 
of  ike  Society  for  the  Prevention  of 
Cruelty  to  Animals,  that  he  had  found 
on  the  respondeni^s  premises  seven  young 
larks,  which  he  considered  were  birds  of 
the  same  year,  recently  taken,  because 
they  were  very  wild,  beating  themselves 
against  the  bars  of  their  cages,  and  their 
feathers  were  of  a  light  colour.    This 
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evidence  tKU  corroborated  by  another 
inspector  of  the  soctett/.  No  evidence 
was  called  to  shono  how  or  when  the 
birds  came  into  tlie  possession  of  the 
respondent.  The  magistrate  was  of 
opinion  that  there  loas  no  evidence  that 
the  larks  were  recently  taken^  and  he 
dismissed  the  summons  without  calling 
on  the  respondent. 

Held,  thai  there  was  ftrima  facie  evidence 
that  the  larks  in  question  had  been 
recently  taken^  and  that  the  nuiaistrate 
ought  to  have  considered  the  case 
further. 

Case  stated  by  H.  C.  Biron,  Esauire,  a 
metropolitan  police  magistrate,  for  the  pur- 
pose of  obtaining  the  opinion  of  the  court 
on  the  application  in  writing  of  the  appellant 
Hollis. 

(1)  The  respondent,  on  August  Ifith,  1907, 
appeared  to  an  information  laid  by  the 
appellant  and  charging  the  respondent  that 
he  did  on  Jul^  30th,  1907,  knowingly  and 
wilfully  have  in  his  possession  certain  wild 
birds,  to  wit,  seven  young  larks,  recently 
taken  contrary  to  the  statute  in  that  case 
made  and  provided. 

(2)  The  following:  evidence  was  given  by 
the  prosecution  :  The  respondent  is  a  dealer 
in  wild  birds,  carrying  on  business  at 
73,  Sclater  Street,  Bethnal  Green,  in  the 
county  of  London.  The  appellant  is  an 
inspector  of  the  Society  for  the  Prevention 
of  Cruelty  to  Animals.  On  July  30th,  1907, 
in  consequence  of  some  information  he  had 
received,  the  appellant,  accompanied  by 
another  man,  visited  the  respondent's  pre- 
mises. He  found  there  a  large  number  of 
wild  birds,  including  a  number  of  larks. 
Amongst  the  larks  he  noticed  seven  ^oung 
larks  in  separate  cages,  which  he  considered 
were  this  year's  birds,  recentl;^  taken,  because 
they  were  very  wild,  beating  themselves 
agamst  the  bars  of  the  cages,  and  their 
feathers  were  of  a  light  colour.  The  other 
larks  were  old  birds,  and  he  did  not  think 
they  were  recently  taken,  as  they  were  quiet 
ana  appeared  to  have  been  in  captivity 
some  time.  The  appellant  stated  he  had 
lived  in  the  counti^  as  a  boy,  and  had  some 
knowledge  of  wild  birds  and  could  easily 
distinguish  between  old  and  young  larks, 
and  he  had  no  doubt  whatever  that  the 
seven  larks  in  question  Trere  young  birds. 
Another  witness,  Mr.  Flavin,  an  inspector 
of  the  Society  for  the  Prevention  of  Cruelty 
to  Animals,  said  he  noticed  the  larks  were 
of  light  plumage  and  that  they  were  wild 
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in  the  cages  when  he  inspected  them,  and 
that  in  his  opinion  they  were  young  larks. 

(3)  No  evidence  was  called  to  show  how 
or  when  the  birds  came  into  the  possession 
of  the  respondent. 

(4)  My  attention  was  called  to  the  case  of 
Green  v.  Carstang  (1901),  66  J.  P.  102,  and 
I  was  of  opinion  that  there  was  no  evidence 
that  the  seven  larks  in  question  were 
recently  taken,  and  I  therefore  dismissed 
the  said  information  without  calling  on  the 
respondent. 

(5)  The  question  for  the  opinion  of  the 
court  is  whether  I  was  right  in  so  deter- 
mining. If  I  was,  the  decision  is  to  stand. 
If  not,  the  court  is  requested  to  remit  the 
case  to  me  with  directions  to  further  hear 
and  determine. 

Given  under  my  hand  this  9th  day  of 
December,  1907. 

(Signed)       H.  C.  Bibok. 

The  Wild  Birds  Protection  Act,  1880, 
s.  3,  provides :  **  Any  person  who  between 
the  first  day  of  March  and  the  first  day  of 
August  in  any  year  .  .  .  shall  have  in 
his  control  or  possession  after  the  fifteenth 
day  of  March,  any  wild  bird  recently  killed 
or  taken,  shaJl,  on  conviction  ...  in 
the  case  of  any  wild  bird  which  is  included 
in  the  schedule  hereunto  annexed,  forfeit 
...  a  sum  not  exceeding  one  pound  .  .  ." 

The  Wild  Birds  Protection  Act,  1881, 
8.  2,  provides  :  "  The  schedule  to  the  Wild 
Birds  Protection  Act,  1880,  shall  be  read 
and  construed  as  if  the  word  Mark'  had 
been  inserted  therein." 

Stuart  Bevan,  for  the  appellant. — ^The 
magistrate  was  wrong  in  dismissing  the 
information  without  calling  upon  the  respon- 
dent. There  was  clearly  a  case  calling  for 
an  answer. 

No  one  appeared  for  the  respondent. 

Alverstone,  L.C.J.— The  case  must  be 
remitted  to  the  magistrate  to  hear  and 
determine.  He  thought  that  there  was  no 
prima  facie  evidence  of  the  birds  being 
recently  taken.  The  date  was  July  30th, 
and  the  birds  were  young  larks.  The  close 
time  is  from  March  Ist.  I  do  not  pretend 
to  know  at  what  time  young  larks  may  be 
hatched,  but  I  am  quite  certain  that  it  is 
possible  in  the  month  of  July  to  have  young 
larks  recently  hatched.  In  addition  to  that, 
they  are  stated  to  be  young  birds  "  recently 
taken,  because  they  were  very  wild,  beating 
themselves  against  the  bars  of  the  cages, 
and  their  feathers  were  of  a  li^ht  colour.^' 
In  those  circumstances,  it  is  clear  to  my 
mind  that  there  is  evidence,  whatever  the 


Digitized  by 


Google 


THE   JUSTICE   OF   THE   PEACE. 


HoLLis  V.  Young. 

answer  to  it  may  be,  and  the  magistrate 
ought  to  have  considered  the  case,  and  ought 
not  to  have  dismissed  the  summons  on  the 
ground  that  there  was  no  evidence.  I 
think,  therefore,  that  the  case  must  go  back 
to  the  learned  magistrate. 

Ridley  and  Darling,  JJ.,  concurred. 
Appeal  allowed  and  cage  remitted. 

Solicitor  for  the  appellant :  S.  G.  Polhill. 


72  J.  P.  199. 

KING'S   BENCH   DIVISION. 


April  3,  1908. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

Pennington  v,  Pincock. 

Licensing  —  Intoxicating  liquor  — Sale  in 
marked  measure  ~  Customer's  jug- 
Presence  of  customer  —  Long  pull  — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94), 

8.8. 

The  appellant  who  vmis  the  holder  of  an  off- 
licence  for  the  sale  of  beer,  was  handed 
djtig  by  a  customer  and  was  asked  for  a 
pint  of  beer.  In  the  presence  of  the 
customer  he  took  a  half-pint  imperial 
measure,  filled  it  twice  and  poured  the 
beer  into  the  jug  and  then  pumped  an 
additional  quantity  of  beer  into  the  jug. 
The  appellant  then  handed  the  jug  of 
beer  to  the  customer,  who  paid  for  a  pint 
of  beer. 

Held,  ^lat  the  use  of  the  half -pint  instead  of 
a  pint  measure  did  not  constitute  any 
offence,  that  as  the  beer  was  measured 
and  transferred  into  the  jug  in  the 
presence  of  the  customer,  the  sale  was  a 
sale  by  imperial  measure  as  required  by 
s.  8  of  the  Licensing  Act,  1872,  an^  that 
as  the  customer  paid  for  a  pint  of  beer, 
the  addition  of  extra  beer  beyond  the 
measured  pint  was  not  an  offence. 

Case  stated  by  two  justices  of  Lancaster, 
sitting  at  Wigan,  on  an  information  by  the 
respondent  against  the  appellant  under  s.  8 
of  the  Licensing  Act,  1872,  charging  that 
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he,  on  September  10th,  1906,  at  Ince-in- 
Makerfield,  in  the  counter  of  Lancaster,  did 
unlawfully  sell  intoxicating  liquor,  to  wit 
beer,  by  retail  not  in  cask  or  bottle,  in 
a  quantity  more  than  half-a-pint  in  a 
measure  not  marked  according  to  the 
imperial  standard.  The  appellant  was  con- 
victed and  fined  40s.  and  costs. 

At  the  hearing  of  the  said  information,  it 
was  proved  or  aidmitted  that  : 

1.  The  appellant  is  a  grocer  and  provision 
dealer  carrying  on  business  at  148,  Warring- 
ton Road,  Lower  Ince,  in  the  county  of 
Lancaster,  and  he  is  also  the  holder  of  an 
off-licence  in  respect  of  the  said  premises 
for  the  sale  of  b«er.  The  respondent  is  a 
superintendent  of  police  in  the  said  petty 
sessional  division. 

2.  On  September  10th,  1906,  one  Ada 
Cockshott,  acting  upon  the  instructions  of 
the  respondent,  entered  the  appellant^s 
licensed  premises,  and  handing  a  lug  to  the 
appellant,  asked  him  for  a  pint  of  beer.  The 
appellant,  in  the  presence  and  sight  of  the 
said  Ada  Cockshott,  took  a  glass  measure  of 
the  capacity  of  half-a-pint,  properiv  marked 
according  to  the  imperial  standard,  filled  it 
twice  and  each  time  poured  the  beer  from 
the  glass  measure  into  the  said  jug.  The 
appellant  then,  in  the  presence  and  si^ht  of 
the  said  Ada  (Jockshott,  placed  the  said  jug 
with  the  beer  therein  under  the  tap  and 
pumped  into  the  jug  an  additional  quantity 
of  beer.  The  appellant  then  handed  the  jug 
and  beer  to  the  said  Ada  Cockshott,  who 
paid  the  appellant  for  a  pint  of  beer.  There 
was  then  in  the  said  jug  a  pint  and  a  gill  of 
beer  imperial  standard  measure. 

3.  A  copy  of  a  resolution  passed  by  the 
justices  at  the  last  precedini^  general  annual 
licensing  meeting,  condemning  the  practice 
of  giving  the  **  long  pull "  had  been  served 
upon  the  appellant. 

On  behalf  of  the  appellant  it  was  con- 
tended that  there  is  sometimes  a  difficulty 
in  measuring  beer  exactly  in  a  marked 
measure  owing  to  the  froth  on  the  beer,  and 
that  the  object  of  the  appellant  in  adding  a 
small  quantity  after  the  beer  had  been 
poured  from  the  measure  into  the  jug  was 
to  make  sure  that  the  full  quantity  asked 
for  was  supplied.  It  was  further  contended 
on  behalf  of  the  appellant  that  inasmuch  as 
the  beer  was  measured  in  a  measure  properiv 
marked  according  to  the  imperial  standard, 
in  the  presence  of  the  purchaser,  the  addi- 
tion ot  the  quantity  added  was  not  an 
offence,  and  that  the  appellant  was  entitled 
to  add  without  measuring  any  quantity  of 
beer,  and  that  such  an  addition  would  not 
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constitute  an  o£fence  within  the  meaning  of 
8.  8  of  the  Licensing  Act,  1872. 

It  was  contended  on  behalf  of  the  respon- 
dent that  the  appellant  was  bound  to  supply 
the  quantity  of  liquor  demanded  in  a  duly 
stamped  measure  of  the  same  denomination 
as  the  quantity  demanded ;  and,  further, 
that  the  handine  over  of  the  jug  containing 
a  pint  and  a  gillof  beer  in  exchange  for  the 
price  of  a  pint  of  beer,  was  not  a  sale  of  a 
pint  of  beer  in  a  measure  marked  according 
to  the  imperial  standard  within  the  meaning 
of  the  section. 

It  was  established  to  our  satisfaction  that 
there  was  no  difficulty  in  measuring  beer 
exactly  in  a  duly  marked  measure,  and  that 
the  extra  quantity  was  added  in  order  to 
give  the  "  long  pull,"  and  not  to  make  sure 
that  the  full  quantity  asked  for  was  sup- 
plied. We  were  of  opinion  that,  firstly,  the 
beer  supplied  to  the  said  Ada  Cockshott 
should  have  been  supplied  to  her  in  a 
measure  of  the  denommational  capacity  re- 
presenting the  bulk  demanded  by  tier  ;  and, 
secondly,  that  the  appellant,  by  twice  filling 
the  smaller  measure  with  beer  and  pouring 
the  contents  into  the  jug,  and  then  super- 
adding to  the  beer  so  in  the  jug  the  further 
unmeasured  quantity  of  beer,  and  then 
handing  over  to  the  said  Ada  Cockshott  the 
ju^  and  entire  contents  in  exchange  for  the 
pnoe  of  a  pint  of  beer,  was  evading  and 
acting  in  contravention  of  s.  8  of  the  said 
Act,  and  we  thereupon  convicted  him  of  the 
said  offence. 

The  Question  for  the  opinion  of  the  court 
is  whetner  we  were  right  in  law  in  con- 
victing the  appellant  of  the  offence  charged 
against  him. 

If  the  court  should  answer  the  above 
question  in  the  affirmative,  the  conviction  is 
to  stand;  if  the  court  should  answer  the 
above  question  in  the  negative,  the  convic- 
tion is  to  be  quashed. 

Given  under  our  hands  this  17th  day  of 
February,  1908. 

(Signed)       H.  S.  Woodcock. 
A.  E.  Johnson. 

The  Licensing  Act,  1872,  s.  8,  provides : 
'^  Every  person  shall  sell  all  intoxicating 
liquor  which  is  sold  by  retail  and  not  in 
cask  or  bottle,  and  is  not  sold  in  a  quantity 
less  than  half  a  pint,  in  measures  marked 
according  to  the  imperial  standards  ..." 

Avoryy  K.C.  {H.  D,  Bomey  with  him), 
for  the  appellant — The  magistrates  thought 
that  because  the  beer  was  poured  into  the 
customer's  jug,  this  was   not   a   sale   by 
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measure  within  s.  8  of  the  Licensing  Act, 
1872.  They  may  have  had  in  their  minds 
the  case  of  Addy  v.  Blake  {1887),  51  J.  P. 
599  ;  19  Q.  B.  D.  478.  But  there  the  deci- 
sion turned  on  the  fact  that  the  measuring 
of  the  beer  and  its  transference  to  the  jug 
were  carried  out  behind  the  back  of  the 
customer.  This  section  has  nothing  to  do 
with  the  practice  of  the  "  long  pull." 

Overend  Evans,  for  the  respondent— In 
this  case  the  beer  was  not  sold  in  a  measure. 
The  quantity  sold  would  not  go  into  a  pint 
measure.  The  section  requires  the  sale  to 
be  in  a  marked  measure  ;  out  here  the  beer 
was  handed  over  in  the  customer's  jug.  The 
sale  was  in  the  jug.  [He  referred  to  Payne  v. 
Thomas  (1890\  54  J.  P.  824,  and  Herts 
County  Council  v.  Hobday  {1895),  69  J.  P. 
72.] 

Avory  was  not  called  on  to  reply. 

Alvebstone,  L.C.J.— We  think  that  this 
conviction  cannot  be  supported.  The  object 
of  the  section  is  to  secure  that  people  snail 
get  full  measure ;  and  accordingly  it  enacts 
that  "every  person  shall  sell  all  intoxicating 
liquor  which  is  sold  by  retail  and  not  in 
cask  or  bottle,  and  is  not  sold  in  a  quantity 
less  than  half  a  pint,  in  measures  marked 
according  to  the  imperial  standards."  There 
is  a  distinction  between  this  case  and  Addy  v. 
BlaJce,  supra.  If  what  was  done  here  had 
been  done  behind  the  back  of  the  customer 
not  only  does  that  case  show  that  there 
would  have  been  an  offence,  but  common 
sense  shows  it.  That  case  was  decided 
solely  on  the  ground  that  there  was  no  sale 
till  the  jug  was  handed  over  to  the  pur- 
chaser, and  no  measurement  into  the  jug  in 
the  presence  of  the  purchaser.  In  this  case 
the  appellant  twice  filled  a  marked  measure 
of  half  a  pint  and  put  the  beer  into  the 
customer's  jug.  I  cannot  conceive  that  the 
statute  meant  to  make  it  an  offence  to 
measure  in  a  properly  marked  measure 
once,  twice,  or  thrice,  in  order  to  make  up 
the  proper  amount.  If  we  get  the  fact  that 
in  tiie  presence  of  the  customer  the  beer 
is  measured  and  put  into  the  customer's 
jug,  the  sale  is  a  sale  by  imperial  measure. 
The  other  point  is  that  the  appellant,  after 
the  two  measured  quantities  had  been  put 
in,  put  in  about  a  gill  more,  called  the 
"  lon£[  pull."  I  have  nothing  to  do  with  the 
question  whether  a  man  wno  sells  with  a 
"long  pull "  is  or  is  not  guilty  of  an  offence, 
but  Iknow  of  no  statute  which  makes  it  so. 
If  the  case  had  been  that  there  was  no 
measurement  at  all,  and  that  the  publican 
had  given  the  customer  a  "long  pull"  to 
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ensure  his  getting  a  fall  pint,  different  con- 
siderations would  have  arisen.  But  if  the 
publican  does  not  break  the  statute  by  the 
use  of  two  half-pint  measures,  he  does  not 
any  the  more  break  it  because  he  adds 
something  beyond.  All  that  was  sold  and 
paid  for  was  tne  pint,  and  I  therefore  think 
that  the  magistrates  ought  not  to  have 
convicted. 

Ridley  and  Darling,  J  J.,  concurred. 

Appeal  cUloiped  and  conviction 
quashed. 

Solicitors  for  the  appellant :  Neve,  Beck 
and  Kirby,  for  Albert  E.  Baucher,  Wigan. 

Solicitors  for  the  respondent :  Snow,  Fox 
and  Higginson,  for  Harcourt  E.  Clare, 
Preston. 
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March  5,  6,  1908. 

(Before  Lord  Loreburn,  L.C,  Lord  Ash- 
bourne, Lord  Macnaghten,  Lord 
Robertson  and  Lord  Atkinson.) 

Westminster  Corporation  v,  Gordon 
Hotels,  Limited. 

Metropolis  —  Removal  of  refuse  —  Trade 
refuse— Difference  or  dispute  as  to  what 
is — Decision  of  magistrate— Right  of 
appeal— Public  Health  (London;  Act, 
1891  (54  &  55  Vict  c.  76),  s.  33. 

Where  a  dispute  arises  between  a  sanitary 
authority  and  the  oumer  or  occupier  of 
any  premises  within  their  district  as  to 
whether  any  particular  refuse  is  or  is 
not  trade  refuse  within  the  meaning  of 
the  Public  Health  (London)  Act,  1891, 
and  the  matter  is  brought  b^ore  a 
magistrate  under  s.  33  (2;  of  that  Act, 
the  decision  of  the  magistrate  upon  the 
question  is  finaly  and  no  appeal  will  lie 
from  it  by  way  of  special  case  or  other- 
unse. 

Decision  of  the  Court  of  Apj^eaX  {reported 
71  J.  P.  200)  affirmed. 

Appeal  by  the  Westminster  Corporation 
from  the  judgment  of  the  Court  of  Appeal 

170 


72  J.  P.  20L 

(Cozens-Hardy,  M.R.,  and  Vaughan  Wil- 
liams and  Buckley,  L  J  J.)  (reported  71  J.  P. 
200)  dismissing  an  appeal  from  the  decision 
of  the  Divisional  Court(ALVERSTONE,L.C.J., 
Darling  and  Bray,  J  J.)  (reported  70  J.  P. 
258)  upon  the  ground  that  there  was  no 
jurisdiction  to  hear  such  appeal. 

On  April  14th,  1905,  the  appellants  were 
summoned  before  the  magistrate  of  the  Bow 
Street  Police  Court  to  answer  an  informa- 
tion by  the  respondents  setting  forth  that 
on  April  7th,  1905,  the  appellants,  at  certain 
premises  known  as  the  Hotel  Metropole, 
m  the  city  of  Westminster,  being  the  sani- 
tary authority  for  the  said  city,  did  unlaw- 
fully fail  without  reasonable  cause  to  comply 
with  s.  30  of  the  Public  Health  (London) 
Act,  1891,  that  is  to  say,  the  house  refuse 
not  having  been  removed  from  the  said 
premises  at  the  ordinary  period,  and  the 
respondents,  the  occupiers  of  the  said  pre- 
mises, having  on  April  5th,  1905,  served  on 
the  appellants  a  written  notice  requiring 
the  removal  of  such  refuse,  that  the  appel- 
lants did  not  comply  with  such  notice 
within  forty-eight  hours  after  such  notice, 
contrary  to  the  said  statute. 

The  appellants  thereupon  summoned  the 
respondents  to  answer  a  complaint  setting 
forth  that  a  dispute  or  difference  of  opinion 
within  the  meaning  of  s.  33  (2)  of  the  Public 
Health  (London)  Act,  1891,  had  arisen 
between  the  respondents,  as  the  owners 
and  occupiers  of  the  Hotel  Metropole,  and 
the  appellants,  as  the  sanitary  autnority  of 
the  district,  as  to  what  was  to  be  considered 
as  trade  refuse. 

The  only  Question  between  the  parties 
was  whether  the  refuse  which  the  appellants 
had  declined  to  remove  without  payment, 
was  house  refuse  or  trade  refuse. 

Upon  the  first  summons  the  magistrate 
convicted  the  appellants  and  fined  them  10»., 
but  stated  a  case. 

Upon  the  second  summons  he  determined 
that  the  subject-matter  of  the  dispute  was 
not  trade  refuse  within  the  meaning  of  the 
Act,  and  he  stated  a  case  as  te  this  also. 
The  case,  after  setting  out  the  complaint, 
continued :  "  I,  after  hearing  the  saia  com- 
plaint on  the  23rd  June,  1905,  decided  that 
the  subject-matter  of  the  dispute  was  not 
'  trade  refuse '  and  awarded  the  respondents 
fifteen  guineas  costs."  The  case  then  pro- 
ceeded to  state  that  the  appellants  being 
dissatisfied  with  the  decision  of  the  ma^s- 
trate,  applied  to  him  to  state  a  case,  which 
he  did. 

The  two  cases  were  heard  at  the  same 
time  by  the  Divisional  Court.    The  court 
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held  that  the  refuse  in  qaestion  was  honse 
refuse  and  not  trade  refuse,  and  affirmed 
the  decision  of  the  magistrate. 

In  the  first  case,  it  being  a  criminal  pro- 
ceeding, no  s^PP^l  could  oe  brought  from 
the  decision  ot  the  Divisional  Court ;  but 
in  the  second  case  leave  to  appeal  was 
given,  and  the  appellants  accordingly 
appealed  to  the  Court  of  Appeal. 

The  Court  of  Appeal  held  that  by  reason 
of  s.  33  (2)  of  the  Fublic  Health  (London) 
Act^  1891,  the  determination  of  the  magis- 
trate as  to  whether  refuse  is  or  is  not  trade 
refuse  is  final,  and  that  no  appeal  will  lie 
from  it  by  way  of  special  case  or  otherwise. 

By  the  Public  Health  (London)  Act,  1891, 
8.  33 :  "  (I)  If  the  sanitary  authority  are 
required  oy  the  owner  or  occupier  of  any 
premises  to  remove  any  trade  refuse,  that 
authority  shall  do  so,  and  the  owner  or 
occupier  shall  pay  to  that  authority  a 
reasonable  sum  for  such  removal,  and  such 
sum,  in  case  of  dispute,  shall  be  settled  by 
the  order  of  a  petty  sessional  court. 

"(2)  If  any  dispute  or  difference  of 
opinion  arises  between  the  owner  or  occu- 
pier and  the  sanitary  authority  as  to  what 
18  to  be  considered  as  trade  refuse,  a  petty 
sessional  court,  on  complaint  made  by  either 
party,  may  by  order  determine  whether  the 
subject-matter  of  dispute  is  or  is  not  trade 
refuse,  and  the  decision  of  that  court  shall 
befinal." 

Macmorrany  K.C.,  and  Courihope-  Munroe^ 
for  the  appellants.— The  word  "final"  in 
s.  33  (2)  01  the  Act  of  1891  is  directed  only 
to  the  appeal  to  quarter  sessions  provided  by 
8. 125  of  that  Act.  and  does  not  take  away  the 
right  of  appeal  oy  special  case  provided  for 
by  the  Summary  tlurisdiction  Act,  1879. 
The  Act  of  1879  is  a  general  procedure  Act 
applicable  to  every  proceeding  before  jus- 
tices^ whether  under  a  statute  i>assed  before 
or  after  the  date  of  that  Act. 

VanckwertSy  K.C.,  and  B,  Cunningham 
Olen,  for  the  respondents,  were  not  called 
upon  to  argue. 

Lord  LoREBURN,  L.C.— The  grounds  of 
the  appeal  have  been  very  clearly  stated  to 
your  lordships  during  argument,  but  I  see 
no  reason  for  any  dissent  from  the  judgment 
of  the  Court  of  Appeal.  The  Pubfic  Health 
(London)  Act,  1891,  provides  that  the 
decision  of  the  magistrate  shall  be  final, 
and  I  do  not  see  how  that  can  be  qualified 
by  the  Summary  Jurisdiction  Act,  1879. 
which  provides  for  the  statitag  of  a  special 
case.    If  the  order  of  these  two  Acts  had 
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been  reversed,  the  matter  would  have  borne 
a  different  aspect;  but  as  the  statute  of 
1891  is  later  than  the  Act  of  1879, 1  do  not 
see  how  it  can  be  controlled  or  qualified  by 
the  earlier  Act. 

Lords  Ashbourne,  Macnaghten, 
Robertson  and  Atkinson,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Allen  & 
Son. 

Solicitors  for  the  respondents :  Stanley, 
Woodhouse  and  Hedderwick. 
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court  of  appeal. 


March  13, 1908. 

(Before  Alverstone,  L.C.J.,  Farwell  and 
Kennedy,  L.JJ.) 

Smith's  Dock  Company,  Limited  v. 
Tynemouth  Corporation. 

Public  health— General  district  rate— Land 
covered  with  water— Floating  pontoons 
—Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  s.  211  (1)  (b). 

A  dock  company  owned  a  shipbuilding  yard 
upon  ike  banks  of  a  tidal  river,  fhey 
aiso  owned  certain  pontoons  which 
floated  over  ad^iacent  land  which  the 
dock  company  Tiad  excavated.  At  all 
states  of  the  tide  the  water  of  the  river 
flowed  under  the  pontoons  which  were 
used  for  raising  shij)s  for  the  purpose 
of  repairsy  and  which  were  kept  in 
position  by  iron  arms  working  on 
hinges. 

Held,  that  the  dock  company  had  the  bene- 
ficial occupation  of  the  land  over  which 
the  pontoons  floated^  but  that  such  land 
was  **land  covered  with  water"  within 
the  meaning  of  s,  211  (1)  (6)  of  the 
Fublic   Health   Acty  1875,   and   that, 
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therefore,  the  dock  company  were  assess- 
able in  respect  of  the  same  at  one-fourth 
only  of  the  net  annual  value. 

Where  a  covering  of  water  is  essential  to  the 
beneficial  occupation  of  land,  such  land 
is  "  land  covered  with  water  "  within 
the  meaning  of  s.  211  (1)  {b)  of  the 
Public  Health  Act,  1875. 

Decision  of  the  Divisional  Court  (rejxyrted 
72  J,  P,  64)  affirmed. 

Appeal  by  the  corporation  from  the  deci- 
sion of  the  High  Court  of  Justice,  King's 
Bench  Division  (Channell,  Bray  and 
Sutton,  JJ.),  upon  a  special  case  stated  by 
the  court  of  quarter  sessions  for  the  county 
of  Northumberland,  in  an  appeal  b^  the 
dock  company  against  a  general  district 
rate  for  the  borough  of  Tynemouth. 

The  special  case  is  set  out  in  the  report  of 
the  decision  in  the  court  below  (72  J.  P.  64). 

The  Divisional  Court  held  that  the  dock 
company  had  the  exclusive  occupation  of 
the  bed  of  the  river  at  the  place  in  question, 
and  were  rateable  in  respect  thereof ;  but 
that  they  were  only  rateaole  at  one-fourth 
of  the  net  annual  value  as  the  rateable 
hereditament  was  land  covered  with  water 
within  the  meaning  of  s.  211  (1)  (b)  of  the 
Public  Health  Act,  1875. 

Bv  the  Public  Health  Act,  1875,  s.  211 
(1)(d):  "The  owner  of  any  tithes,  or  of 
any  tithe  commutation  rent- charge,  or  the 
occupier  of  any  land  used  as  arable  meadow 
or  pasture  ground  only,  or  as  woodlands 
market  gardens  or  nursery  grounds,  and  the 
occupier  of  any  land  covered  with  water,  or 
used  only  as  a  canal  or  towing-path  for  the 
same,  or  as  a  railway  constructed  under 
the  powers  of  any  Act  of  Parliament  for 
public  conveyance,  shall  be  assess^  in 
respect  of  the  same  in  the  proportion  of 
one-fourth  part  only  of  such  net  annual 
value  thereof." 

Sir  R.  Finlay,  K.C.,  and  Macmorran^  K.C. 
(E,  Shortt  with  them),  for  the  corporation. — 
The  rateable  hereditament  in  question  in 
this  case  is  not  land  covered  with  water, 
because  the  pontoons,  which  arepermanent 
structures,  are  over  the  water.  Tnis  is  land 
covered  with  pontoons  and  not  land  covered 
with  water.  The  pontoons  are  the  most 
important  part  of  tne  dock  company's  pre- 
mises. The  words  "land  covered  with 
water"  refer  to  cases  where  there  is  nothing 
between  the  soil  and  the  sky  except  water. 
The  exemption  does  not  apply  to  such  a 
construction  as  a  gas  holder,  wnere  there  is 
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water  between  the  structure  and  the  soil. 
[They  referred  to  the  following  cases  :  Ea^t 
Zondon  Watenoorks  Co,  v.  Leyton  Sewer 
Authority  {1871),  36  J.  P.  677  ;  L.  R.  6  Q.  B. 
669;  Tyne  Pontoons  Co.  v.  Tynemouth 
Union  (1896),  60  J.  P.  714  ;  E.  v.  Morrison 
(1862),  17  J.  P.  24 ;  1  El.  &  Bl.  150;  and 
Greenwich  Churchwardens  v.  Forrest  (1858), 
22  J.  P.  130 ;  8  El.  &  Bl.  890.] 

Eyde  (Konstam  with  him),  for  the  dock 
company. — The  company  would  not  be  rate- 
able unaer  s.  211  of  the  Public  Health  Act, 
1875,  unless  they  occupied  land,  and  the 
land  which  they  occupv  is  that  over  which 
the  pontoons  float— tnat  is  land  covered 
with  water.  It  is  essential  to  the  use  of 
this  land  for  the  purpose  for  which  it  is 
occupied  that  the  pontoons  should  be 
capable  of  submersion.  It  cannot  be  said, 
under  these  circumstances,  that  it  is  not 
land  covered  with  water.  In  East  London 
Waterworks  Co.  v.  Leyton  Sewer  Authority, 
supra,  there  was  a  covering  over  the  water, 
but  that  makes  no  difference. 

Sir  B.  Finlay,  K.C.,  in  reply. 

Alverstone.  L.C.J.-— In  dealing  with 
this  case  I  only  propose  to  deal  with  the 
point  which  has  been  decided,  and  the  point 
which  I  think  is  raised  in  the  case,  namely, 
whether  the  occupation  of  the  land  with 
water  on  it,  on  which  the  pontoons  float,  is 
to  be  treated  as  the  occupation  of  land 
covered  with  water  within  the  meaning  of 
s.  211  of  the  Public  Health  Act.  1  desire 
particularly  to  say  that  there  are  two  or 
three  other  questions  which  may  be  material, 
which  are  not  raised  in  this  case,  and  which 
I  am  not  entitled  to  express  any  opinion 
upon,  and  I  do  not  wish  to  do  so.  in  the 
first  i)lace,  it  must  not  be  supposed  that  in 
affirming,  as  I  think  we  ought  to  affirm,  the 
judgment  of  the  King's  Bench  Division,  I 
express  any  opinion  that  the  jetties  are  to 
be  included  as  land  covered  with  water,  or 
that  the  jetties  are  not  rateable  for  their 
full  value,  and  if  such  a  question  had  been 
raised  or  could  be  raised  (L  do  not  know,  of 
course,  how  the  values  were  apportioned)  I 
should  have  required  further  time  to  consiaer 
the  matter,  and  therefore  I  am  not  disposed 
to  decide  any  question  of  that  kind.  In  the 
next  place,  1  do  not  decide  any  question  of 
value.  I  agree  with  Sir  Robert  Finlay  that 
notwithstanding  that  we  think  this  par- 
ticular jud^ent  is  right,  there  may  be 
many  cases  in  which  the  value  of  the  wharf 
and  premises  behind  is  enhanced  for  the 
purpose  of  the  rateable  occupation  by  such 
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things  as  these  pontoons.  That  was,  in 
effect,  the  decision  in  the  case  of  E,  y. 
Morrison,  supra,  and  there  are  other  deci- 
sions where  piers,  pontoons  and  things  of 
that  kind  have  been  treated  as  enhancing 
the  subject-matter.  But  the  point  here  to 
be  considered  is,  that  this  is  not  a  poor  rate 
case  at  all.  The  whole  question  here  is 
whether,  aye  or  no,  in  respect  of  a  part  of 
this  hereditament,  the  present  respondents 
are  entitled  to  the  benefat  of  the  one-fourth 
rating  under  s.  211  of  the  Act  of  1875. 
Now,  if  it  could  have  been  contended  that 
there  was  no  beneficial  occupation  of  this 
hole  in  the  ground  filled  with  water,  and 
that  the  only  beneficial  occupation  was  of 
the  wharf  enhanced  by  the  presence  of  the 
floating  pontoon,  I  think  the  appellants 
would  have  been  entitled  to  succeed ;  but 
it  seems  to  me  quite  impossible  to  say  that 
upon  this  state  of  facts  there  is  no  beneficial 
occupation  for  rating  purposes  of  the  hole 
in  the  ground  excavated  by  the  respondents, 
in  which  they  have  allowed  the  water  to 
come  for  the  purpose  of  these  pontoons 
rising  and  falling.  As  regards  rateable 
occupation  in  the  ordinary  sense  of  the 
worcf,  I  think  there  can  be  no  question  at 
all.  The  respondents  were  undoubtedly 
liable  to  be  rated  as  long  as  they  left  the 
land,  which  was  above  the  high  water  mark, 
occupied  for  ordinary  foreshore  purposes  as 
an  annex  or  addition  to  their  wharf  as  it 
stood,  and  had  it  been  in  a  different  parish 
from  the  rest  of  their  premises,  there  would 
have  been  rateable  occupation,  and  the 
whole  rateable  occupation  would  have  had 
to  be  divided  into  two,  so  that  you  might 
see  how  much  was  in  one  parish  and  how 
much  in  the  other.  They  nave  excavated 
that  and  allowed  the  water  to  come  in. 
Therefore,  in  my  opinion,  apart  from  any 
question  which  arises  in  this  particular  case, 
tnere  is  unquestionably  a  rateable  occupa- 
tion of  the  land  in  question.  Now  the 
pontoons  are  used  in  connection  with  the 
other  hereditaments,  as  to  which  no  ex- 
emption can  be  allowed.  Is  that  an 
answer?  In  my  opinion  it  is  not.  I 
think  we  are  bound  in  this  court  by  a 
number  of  decisions,  and  among  others 
the  Ecist  London  Waterworks  Co.  v.  Leyton 
Sewer  Authority,  supra,  which  have  said 
that  where  there  is  a  mixed  heredita- 
ment you  may  be  entitled  to  the  ex- 
emption for  some  parts  of  your  heredita- 
ment, and  not  for  others.  If  it  is  a  mere 
small  addition,  or  an  excrescence,  and  not 
capable  of  what  may  be  called  a  separate 
rateable  occupation,  a   different   question 
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might  arise ;  but  the  facts  in  this  case  go  far 
beyond  that :  ships  go  upon  the  i)ontoon, 
and  while  on  the  pontoon  the  work  is  done, 
which  makes  the  occupation  of  the  pontoon, 
as  such,  a  beneficial  occupation,  and  makes 
the  occupation  of  the  soil  or  site  on  which 
the  pontoons  float,  a  beneficial  occupation. 
Therefore  it  is  quite  plain  to  my  mind  that 
in  this  particular  case  these  pontoons  form  a 
substantial  enhancement  of  the  value  of  the 
occupation  of  the  excavation  filled  with 
water.  As  to  how,  when  you  come  to  the 
question  of  quantum,  the  total  value  ought 
to  be  divided,  as  I  have  already  said,  I 
express  no  opinion.  That  leads  me  to  the 
really  important  question  which  Sir  Mobert 
Finlay  and  Mr.  Macmorran  have  arg[ued, 
and  this  is  the  point  we  have  to  con.sider. 
They  say  it  is  not  right  to  speak  of  this  as 
being  land  covered  with  water,  because 
there  are  permanently  fixed  over  this  water 
these  great  structures  which,  though  not 
rateable  in  themselves,  are  capable  of 
enhancing  the  value  of  the  rateable  occu- 
pation of  the  dock  company's  other  premises, 
and  whether  you  take  the  case  of  Greenwick 
Churchwardens  v.  Forrest,  supra,  or  the 
case  of  Tyne  Pontoons  Co,  v.  Tynemouth 
Union,  supra,  or  the  case  of  East  London 

Waterworks  Co.  v.  Leyton  Sewer  Authority, 
supra,  or  any  of  those  cases,  that  occupation 
would  be  enhanced  by  the  rental  value  of 
this  machinery,  and  it  it  were  a  poor  rate 
case,  that,  of  course,  would  be  an  unanswer- 
able argument.  Now  it  is  said  that  because 
the  water  has  floating  upon  it  permanently 
—I  say  permanently,  I  think  Sir  Robert 
Finlay  ought  to  be  allowed  to  have  that  in 
his  favour — these  pontoons,  it  has  passed 
out  of  the  category  of  land  covered  with 
water.  I  rather  doubt  whether  the  par- 
ticular question  of  roofing  was  very  much 
to  the  front  in  the  case  of  East  London 

Waterworks  Co.  v.  Leyton  Sewer  Authority, 
supra.  I  think  there  is  some  warrant  for 
saying,  as  Mr.  Ryde  has  said,  that  some 
parts  of  the  structures  in  that  case  were 
possibly  covered  in,  but  I  would  rather  deal 
with  that  particular  point  independently  of 
authority.  Now  what  ought  to  be  our 
judgment  with  regard  to  the  construction 
of  the  words  which  occur  in  s.  211,  para- 
graph (b):  "The  occupier  of  any  land 
covered  with  water  "  ?  1  hesitate,  of  course, 
in  this,  as  in  every  case,  from  attempting  to 
give  anv  exhaustive  definition.  I  dare  say 
many  otner  cases  may  arise  which  will  show 
that  any  definition  would  require  amplifica- 
tion, corollary  or  explanation.  But  I  think 
the  words  must  include  the  case  where  the 
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presence  of  water  over  the  land  is  essential 
to  the  beneficial  occupation  of  the  land. 
Now  in  this  case  what  happens  ?  The  water 
is  let  in— and  is  in  one  sense  always  there- 
for the  purpose  of  these  floating  pontoons 
being  used  at  all.  The  pontoons  must  be 
sunk  under  the  water  by  having  the  water 
pumped  into  them,  or  by  being  weighted  in 
some  way  or  other,  in  order  for  the  ship  to 
come  in  upon  them,  and  be  blocked  up  or 
securely  fastened,  and  to  have  the  repairs 
done.  The  pontoons  are  then  raised  to  a 
greater  or  less  extent  by  the  force  of  the 
water  underneath,  the  water  in  the  caisson 
or  pontoon  being  pumped  out.  Therefore,  it 
seems  to  mo  that  every  part  of  the  beneficial 
occupation  of  this  land  depends  on  there 
being  a  covering  of  water.  I  therefore 
come  to  the  conclusion,  on  the  facts  stated, 
that  the  covering  with  water  is  essential  to 
the  beneficial  occupation  of  this  land,  and 
inasmuch  as  it  has  been  decided  that  in  the 
case  of  a  complex  hereditament,  you  may 
have  some  part  of  it  in  respect  of  which  the 
benefit  of  tne  deduction  cannot  be  claimed, 
and  some  other  part  in  respect  of  which  it 
can,  it  is  not  really  disputed  that  unless  the 
distinction  that  Sir  Robert  Firday  has  taken 
is  good,  this  particular  occupation  is  of  land 
covered  with  water.  It  was  ingeniously 
suggested  by  Sir  Robert  Firday  that  it  was 
like  the  case  of  a  roof.  I  think  that  was 
not  badly  answered  by  Mr.  Ryde^  who 
merely  used  as  an  argument  the  fact  that 
the  water  in  this  case  flows  right  over  the 
pontoon,  but  I  myself  should  not  have 
draiyn  a  distinction  on  such  a  narrow  point 
as  a  roof.  I  can  quite  conceive  that  if  for 
the  purpose  of  convenience  some  structure 
was  put  over  this  pontoon,  it  would  not 
necessarily  follow  that  the  oeneficial  occu- 
pation was  not  an  occupation  of  land 
covered  with  water.  That  is  expressed  by 
Channell,  J.,  in  these  words  :  "  When  an 
ordinary  floating  dock  is  full,  a  large  portion, 
or  it  may  be  the  whole,  of  the  surface  of  the 
dock  is  covered  by  the  vessels,  barges  and 
other  things  covering  it ;  but  it  is  still, 
nevertheless,  land  covered  with  water,  and 
these  chattels  which  are  floating  on  the  top 
of  it  do  not  prevent  it  being  covered  with 
water  in  the  sense  in  which  that  phrase  is 
used  in  the  Public  Health  Act,  1875."  I 
should  have  thought  that  it  was  not  strictly 
accurate  to  speak  of  it  merely  as  chattels 
floating  on  the  water,  because  that  might  be 
said  to  be  excluding  Sir  Robert  Firday's 
argument,  but  still,  attached  as  it  is,  the 
pontoon  does  float  on  the  water,  and  the 
ship  on  the  top  of  the  pontoon.    Bray,  J., 
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dealt  with  the  point  in  a  way  which,  I  think, 
is  also  right,  short  and  compendious  :  "  The 
pontoons  could  not  be  used  unless  the  land 
belonged  to  the  api^ellants  "  (now  the  respon- 
dents), "or  they  were  in  occupation  of  it. 
They  would  have  no  right,  unless  they  were 
in  occupation  of  the  land,  to  put  a  i>ontoon 
upon  it.  It  was  equally  necessary  that  the 
water  should  go  upon  the  land  in  order  that 
the  vessel  to  be  repaired  might  come  up  and 
be  moved  on  to  the  pontoon,  and  be  raised 
by  means  of  it."  In  my  judgment  the  facts 
show,  in  this  case,  that  a  covering  of  water 
is  essential  to  the  occupation  of  that  part  of 
the  land  about  which  this  Question  arises, 
and  I  therefore  think  the  decision  of  the 
court  below  was  right. 

Farwell,  L.J.— I  agree,  and  I  have 
nothing  to  add. 

Kennedy,  L.J.— I  agree,  and  I  have 
nothing  to  add. 

Appeal  dismUsed. 

Solicitors  for  the  corporation :  Gibson 
and  Weldon,  for  E.  H.  Sharpley,  town  clerk, 
Tynemouth. 

Solicitor  for  the  dock  company  :  B.  Dun- 
combe-Selis. 
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March  13,  IG,  1908. 

(Before  Alveiwtone,  L.C.J.,  Farwell  and 
Kennedy,  L.JJ.) 

Finch  v.  Bannister. 

Land  Drainage  Acts— Stream— Accumula- 
tion of  silt  in— Neglect  of  landowner 
to  cleanse— Injury  occasioned  to  other 
land— Injury  to  mill— Land  Drainage 
Act,  1847  (10  «fe  11  Vict  c.  38),  ss.  14, 15. 

By  s.  li  of  the  Land  Drainage  Act,  1847  : 
".  .  .  in  all  (uses  where  by  reason  of 
the  negkct  of  any  stich  occupier  ,  ,  .  to 
cleanse  and  scour  ,  ,  .  the  channels^ 
of  existing  drains^  streamSy  or  water- 
courses, lying  in  or  bounding  tlu  lands 
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of  suck  occupier^  injury  shall  be  caused 
to  any  other  laruly  it  shall  be  lawful  for 
the  proprietor  or  occupier  of  any  land 
so  injured  to  require  the  proprietor  or 
occupier  so  neglecting  as  aforesaid,  by 
a  notice  in  writing  delivered  to  him 
.  .  .  effectually  to  .  .  .  cleanse  or 
scour  such  channels  .  .  ."  By  s.  15, 
unless  the  drain^  stream  or  watercourse 
is  a  boundary  of  or  immediately  adjoin- 
ing the  land  of  the  occupier  whose  land 
is  injured  by  the  neglect^  the  occupier  of 
the  injured  land  cannot  enter  the  land 
of  any  other  person  to  execute  the  work 
of  scouring  and  cleansing  without  a 
warrant  of  justices. 

Held,  that  the  words  in  s,  14,  ^^  injury 
.  .  .  caused  to  any  other  land"  do  not 
include  injury  to  a  mill  caused  by  an 
accumulation  of  silt  in  a  stream  below 
the  mill. 

Decision  of  the  Divisional  Court  {reported 
72  J.  P.  73)  affirmed. 

Appeal  by  Bannister  from  the  judgment 
of  the  High  Court  of  Justice,  King's  Bench 
Division  (Channell,  Beay  and  Sutton, 
J  J.);  upon  a  special  case  stated  by  the 
justices  of  Sussex  sitting  at  Hay  ward's 
Heath,  under  20  &  21  Vict.  c.  43,  s.  2,  and 
42  &  43  Vict.  c.  49,  s.  33. 

The  special  case  is  set  out  in  the  report 
of  the  decision  in  the  Divisional  Court 
(72  J.  P.  73). 

By  the  Land  Drainage  Act,  1847  (10  & 
11  Vict.  c.  38),  "An  Act  to  facilitate  the 
draina£[e  of  lands  in  England  and  Wales," 
of  which  the  preamble  is  as  follows : 
"Whereas  it  is  expedient  that  provision 
should  be  made  for  promoting  the  drainage 
of  lands  in  England  and  Wales,"  it  is  pro- 
vided : 

Section  14.— "And  whereas  by  reason  of 
the  neglect  of  or  want  of  co-operation 
among  the  occupiers  of  lands  to  maintain 
the  banks  and  cleanse  and  scour  the 
channels  of  existing  drains,  streams,  or 
watercourses,  lyinc  in  or  forming  the 
boundaries  of  sucn  lands,  and  being  or 
leading  to  the  outfall  from  such  lands  and 
from  other  lands,  much  injury  is  occasioned 
and  improvement  prevented,  but  sufficient 
powers  do  not  at  present  exist  to  remedy 
the  evil  aforesaid  :  Be  it  therefore  ena'^tedf, 
that  in  all  cases  where  by  reason  of  the 
neglect  of  any  such  occupier  to  maintain  or 
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join  in  maintaining  the  banks,  or  to  cleanse 
and  scour  oi-  join  m  cleansing  and  scouring 
the  channels,  of  existing  drains,  streams,  or 
watercourses,  lying  in  or  bounding  the  lands 
of  such  occupier,  injury  shall  be  caused  to 
any  other  land,  it  shful  be  lawful  for  the 
proprietor  or  occupier  of  any  land  so  injured 
to  require  the  proprietor  or  occupier  so 
neglecting  as  aforesaid,  by  a  notice  in 
writing  delivered  to  him  or  left  at  his  usual 
place  of  abode,  effectually  to  maintain  such 
banks  or  cleanse  or  scour  such  channels,  or 
to  join  in  effectually  maintaining  such 
banks  or  cleansing  and  scouring  such 
channels,  of  such  drains,  streams,  and 
watercourses ;  and  in  case  he  shall  neglect 
so  to  do  it  shall  be  lawful  for  the  occupier 
of  the  land  to  which  such  injury  shall  be 
caused,  immediately  after  the  expiration  of 
one  calendar  month  from  the  service  of 
such  notice  as  aforesaid^  to  execute  or  cause 
to  be  executed,  or  to  join  with  any  other 
person  in  executing  or  causing  to  be 
executed,  all  necessarv  works  for  maintain- 
ing or  repairing  such  banks,  or  cleansing  or 
scouring  such  channels  as  aforesaid ;  and 
in  case  the  expenses  paid  or  incurred  in 
executing  or  causing  to  be  executed  such 
works  as  aforesaid,  or  the  just  proportion 
thereof  which  should  have  been  paid  or 
borne  by  the  occupier  so  neglecting  as 
aforesaid,  shall  not  oe  paid  to  the  person 
by  whom  the  same  shall  have  been  paid  or 
incurred  by  the  occupier  so  neglecting  as 
aforesaid  within  one  calendar  month  after 
demand,  it  shall  be  lawful  for  any  justice, 
upon  tne  application  of  the  person  by 
wnom  such  expenses  shall  have  oeen  paid 
or  incurred,  to  summon  the  proprietor  or 
occupier  so  neglecting  as  aforesaid  to  appear 
before  two  justices  at  a  time  and  place  to 
be  named  in  such  summons ;  and  upon  the 
appearance  of  the  person  so  summoned,  or 
in  his  absence,  upon  due  proof  of  the 
service  of  such  summons,  it  shall  be  lawful 
for  such  two  justices,  upon  proof  of  such 
neglect  as  aforesaid,  and  of  the  injury 
occasioned  thereby,  and  of  the  expenses 
paid  or  incurred  as  aforesaid,  to  make  an 
order  for  the  payment  by  the  occupier  so 
neglecting  of  the  expenses  aforesaid,  or  of 
such  just  proportion  of  the  same  as  such 
occupier  so  neglecting  ought  in  the  opinion 
of  the  said  justices  to  contribute  and  i)ay  ; 
and  it  shall  be  lawful  for  the  said  justices, 
upon  any  such  application  as  aforesaid,  to 
award  such  costs  to  be  paid  b^  such  party 
and  in  such  manner  as  to  such  justices  shall 
seem  reasonable ;  and  the  amount  of  such 
expenses  and  costs  respectively  may  be 
recovered  by  distress," 
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Section  15.— "  Provided  always,  that, 
unless  such  drain,  stream,  or  watercourse 
as  aforesaid  shall  bo  a  boundary  of  or 
immediately  adjoining  to  the  land  of  the 
occupier  whose  land  shall  have  been  injured 
by  such  neglect  as  aforesaid,  it  shall  not  be 
lawful  for  the  occupier  whose  land  shall 
have  been  so  injured  to  enter  upon  the  land 
of  any  other  person  in  the  execution  of 
the  works  aforesaid  without  a  warrant  or 
authority  in  writing  so  to  do  from  two 
or  more  justices,  which  warrant  or  authority 
such  justices  shall  grant  upon  inquiry  had 
before  them,  after  a  summons  served  upon 
the  occupier  of  the  land  so  to  be  entered 
upon,  if  it  shall  appear  to  such  justices  that 
the  neglect  of  the  occupier  of  the  land  so  to 
be  entered  upon  has  occasioned  injury  to 
the  lands  of  tne  occupier  applying  for  such 
warrant  or  authority :  Provided  also,  that 
it  shall  be  lawful  for  the  justices  before 
whom  any  occupier  of  land  shall  be  sum- 
moned to  appear  under  this  Act,  and 
whether  such  proprietor  or  occupier  shall 
or  shall  not  have  appeared,  to  acyourn  the 
hearing  or  further  hearing  of  any  applica- 
tion for  any  order,  or  for  any  warrant  or 
authority  under  this  Act,  to  a  subsequent 
day,  and  to  appoint  a  competent  person  to 
view  in  the  meantime  the  drain,  stream, 
or  watercourse,  and  to  report  thereon  to  the 
justices  on  the  day  to  which  such  hearing 
shall  have  been  adjourned,  or  the  said 
justices  or  any  of  them  may  in  the  mean- 
time attend  and  view  such  drain,  stream, 
or  watercourse." 

The  Divisional  Court  held  that  the  words 
"  injury  .  .  .  caused  to  any  other  land,"  in 
B.  14  of  the  Land  Drainage  Act,  1847.  do  not 
include  injury  to  a  mill  caused  by  the 
accumulation  of  silt  in  the  stream  below 
the  mill,  and  that,  therefore,  Bannister  was 
not  entitled  to  the  order  asked  for, 

Hohler,  K.C.  (B.  Marker  with  him),  for 
the  appellant.— The  word  "land"  in  s.  14 
of  the  Act  of  1847  is  not  used  in  the  limited 
sense  as  meaning  land  in  its  natural  state 
but  includes  land  with  buildings  upon  it 
The  preamble  to  the  section  shows  that  the 
Act  was  intended  to  ^ive  a  short  and  speedy 
remedy  to  prevent  injury  to  lands  generally 
and  not  only  to  lands  without  buildings. 
The  "improvement"  of  land  includes 
building  upon  it.  The  Act  imposed  a  new 
obligation  on  landowners  for  the  benefit 
of  other  lands  used  for  all  purposes.  [He 
referred  to  Callis  on  Sewers,  p.  139.] 

Macmorran^  K.C,  and  H.  IL  Humphreys^ 
for  the  respondent—The  whole  scheme  of 
the  Act  must  be  looked  at,  and  that  scheme 
176 
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is  to  provide  for  the  drainage  of  land.  There 
was  no  obligation  at  common  law  upon  a 
landowner  to  cleanse  a  stream  which  had 
become  silted  up  (Hodgson  v.  York  Cor- 
poration (1873),  37  J.  P.  725 ;  Colchester 
Corixn-atum  v.  Brooke  (ISJfS),  10  J.  P.  217  : 
7  Q.  B.  at  p.  374.  Section  14  of  the  Act  of 
1847  cast  a  new  burden  upon  the  owners  of 
land,  and  although  that  is  a  reasonable 
obligation  as  regards  land,  it  becomes  an 
unequal  burden  if  it  is  extended  for  the 
benefit  of  improvements.  The  Act  vras 
intended  to  deal  with  land  in  its  natural 
condition,  and  s.  14  only  applies  where  the 
neglect  interferes  with  the  use  of  drains  for 
drainage  purposes.  That  section  was  not 
intended  to  impose  an  obligation  to  keep  a 
stream  cleansed  for  the  benefit  of  works 
erected  by  other  landowners.  [They  also 
referred  to  Easton  v.  Richmond  Highway 
Board  (1871),  36  J.  P.  485  ;  L.  R.  7  Q.  B.  69.] 

Hohler,  K.C,  in  reply. 

Alverstonk,  L.CJ.— I  share  the  view 
taken  by  my  brothers  in  the  court  below, 
that  this  case  is  one  of  considerable  difficulty, 
and  I  can  well  imagine  our  entertaining  a 
different  opinion  upon  itj  but  I  am  not 
prepared  to  reverse  the  decision  of  the  court 
below,  and,  speaking  for  myself,  if  I  had 
been  sitting  in  the  Divisional  Court,  I  think 
I  should  have  come  to  the  same  conclusion. 
It  is  a  difficult  case,  because  words  are  used 
which  might  cither  enlarge  or  limit  the 
remedy  to  the  area  of  the  land  which  is  the 
subject  of  the  complaint.  I  think  it  is 
necessary  to  consider  the  purview  of  this 
Act,  the  preamble  of  which  says  it  is 
expedient  that  provision  should  be  made 
for  promoting  the  drainage  of  lands  in 
England  and  Wales.  Therefore  the  object 
of  the  Act  was  land  improvement  and  laud 
drainage.  At  the  time  when  the  Act  was 
passed,  the  rights  of  mill  owners  were 
perfectly  well  known.  Actions  dealing 
with  the  rights  of  mill  owners  were  common 
and  I  think  I  should  rather  have  expected 
to  find,  as  my  brother  Channell  jwinted 
out,  some  clear  indication  on  the  part  of  the 
legislature  if  it  was  intended  to  impose  upon 
a  lower  riparian  proprietor  the  cost  of 
deepening  the  channel  of  a  stream,  in  a  ca.se 
such  as  this.  It  is  to  be  observed  that  it  is 
by  no  means  clear  that  an  action  would  lie 
for  the  mere  silting  up  of  the  channel  lower 
down  the  stream.  The  actions  which  gave 
a  remedy  for  penning  back  the  water, 
were  nearly  all  cases  where  the  defendant 
had  done  something  to  hold  up  the  water  by 
putting  a  dam  across  the  stream  or  other- 
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wise  obstructing  it.  I  agree  with  the  view 
taken  by  my  brother  Channell  in  the 
court  below  that  this  section  does  impose 
a  new  liability.  I  think  that  appears  from 
the  words  "  want  of  co-operation.^*  I  think 
the  object  was  to  deal  with  a  case  where 
there  mi^ht  be  two  or  more  people,  all  of 
whose  joint  action  was  necessary  for  the 
purpose  of  draining  the  water  away ;  not 
only  the   case   of  the   two   riptirian  pro- 

Erietors  who  both  ought  to  combine  to 
ave  the  channel  of  the  stream  cleared 
out,  possibly  to  the  interest  of  the  person 
interested  in  one  half  of  the  stream.  If  this 
had  been  a  case  in  which  the  justices  had 
found  that  the  ordinary  drainage  of  the  land 
was  impeded— if,  for  instance,  there  had 
been  a  finding  in  the  case  to  the  effect  that 
the  drains  which  ran  from  the  mill  tail  were 
choked  up,  I  think  different  considerations 
might  have  arisen.  Nothing  of  the  kind  is 
found  here.  The  only  finding  is  the  one 
which  I  read  in  the  course  of  the  case,  and 
which  I  will  refer  to  now  to  make  my 
judgment  complete,  namely,  that  the  water 
wheel  was  blocked,  and  the  effect  of  the  silt 
was  to  pen  back  the  water  to  the  mill  wheel 
and  submerge  the  wheel  to  the  height  of  a 
foot,  reducing,  of  course,  its  pjower.  I  am 
unable  to  sec  that  the  learned  judges  in  the 
court  below  were  wrong  in  thinking  that 
this  special  remedy  was  not  given  in  the 
case  of  mere  tailing  up  apart  from  any 
injury  being  occasioned,  or  improvement 
prevented,  to  the  land  itself.  Without 
saying  for  a  moment  that  the  word 
Inland"  in  this  section  means  land  simply 
in  its  agricultural  condition  (personally  I 
do  not  think  it  does,  and  certainly  I  do  not 
decide  it  to  mean  tlmt),  the  Act,  at  any  rate, 
does  provide  for  the  drainage  of  land  ;  and 
it  by  no  means  follows  that,  because  the 
mill  tail  has  more  water  in  it  than  neces- 
sary, the  land  may  not  be  drained  perfectlv 
properly.  I  think,  therefore,  that,  inasmuch 
as  it  is  not  a  case  of  permission  being  sought 
to  go  on  the  land  to  clean  out  the  channel 
of  a  stream,  but  an  endeavour  to  impose  on 
a  lower  riparian  proprietor  some  part  of  the 
cost,  it  would  require  special  words  to 
enable  that  burthen  to  be  put  upon  the 
lower  riparian  proprietor.  It  is  a  casus 
amiBgus,  So  far  as  the  evidence  goes  the 
respondent  has  not  been  guilty  of  any 
wrong  giving  rise  to  a  cause  of  action. 
Therefore,  the  right  of  the  mill  owner  must 
depend  upon  the  statute,  and  I  have  no 
notion  why  he  should  saddle  the  cost  of 
scouring  out  this  stream  for  the  benefit  of 
his  mill  on  someone  else.  For  these  reasons 
I  think  the  judgment  of   the  Divisional 
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Court  ought  to  be  affirmed  and  the  appeal 
dismissed. 

Farwell,  L.J.— I  agree.  I  think  the 
case  is  one  of  considerable  difficulty.  I  do 
not  think  it  is  necessary  to  attempt  to  define 
what  is  meant  by  "  land  "  in  s.  14  of  the  Act 
of  1847  ;  it  is  sufficient  to  say  that,  in  my 
view,  it  is  not  used  in  its  widest  possible 
sense,  and  does  not  apply  to  this  particular 
case.  Using  the  woras  of  Channel!^  J.,  I 
have  come  to  the  conclusion,  thougn  not 
without  some  doubt,  that  the  expression 
"  injury  ...  to  any  other  land,"  in  s.  14, 
does  not  cover  the  damage  to  a  mill  owner 
which  was  complained  of  in  the  present 
case. 

Kennedy,  L.  J.— I  agree  in  the  correctness 
of  the  judgment  expressed  bv  the  court 
below,  and  I  have  nothing  to  add. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Mander  & 
Son,  for  Hardwick  and  Blaber.  Brighton. 

Solicitors  for  the  respondent  :  Biggs, 
Roche,  Sawyer  &  Co.,  for  J.  C.  Buckweil  & 
Co.,  Brighton. 


72  J.  P.  209. 

KING'S  BENCH  DIVISION. 


Afarch  31,  1908. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

Rex  v.  West  Riding  of  Yorkshire  JJ. ; 
Ex  fyarte  Denary  and  Cadeby  Main 
Colliery  Company,  Limited. 

Rating  — Appeal  against  rate— Notice  to 
assessment  committee  —  Length  of 
notice — Less  than  twenty-one  days— 
Right  to  have  appeal  respited— Union 
Assessment  Committee  Amendment 
Act,  1864  (27  &  28  Vict.  c.  39),  s.  1. 

On  an  appeal  against  a  rate  to  the  next 
jrracticable  quarter  sessions^  the  appel- 
lants are  entitled  to  have  the  appeal 
entered  and  respited  if  they  have  not 
given  to  the  assessment  committee  the 
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Rex  v.  W.  R.  Yorks  J  J. ;  Ex  parte  Denaby 
AND  Cadeby  Main  Colliery  Co.,  Ltd. 

twenty-one  days*  notice  required  by  «.  1 
of  the  Union  Assessment  Committee 
Amendment  Act,  1864. 

Rale  nisi  for  a  mandamus  to  the  justices 
of  the  West  Riding  of  Yorkshire  command- 
ing them  to  enter  or  cause  to  be  entered 
continuances  from  session  to  session  to  the 
next  general  quarter  sessions  for  the  West 
Riding,  and  to  enter  and  respite  an  appeal 
by  the  applicants,  the  Denaby  and  Cadeby 
Main  Colliery  Company,  Limited,  ap^ainst  a 
rate  or  assessment  for  the  relief  of  the  poor 
in  the  parish  of  Mexborough,  in  the  West 
Riding,  and  for  other  purposes  chargeable 
thereon,  made  on  May  4th,  1907,  at  the  rate 
of  \s.  6d.  in  the  pound  on  buildings  and 
other  hereditaments,  not  being  agricultural 
land,  and  at  one  half  of  the  said  rate  on 
agricultural  land.  Similar  rules  had  been 
obtained  in  the  case  of  several  other 
parishes. 

The  following  facts  appeared  from  the 
affidavits : 

The  applicants  were  the  occupiers  of  two 
collieries  or  pits  situate  in  the  parishes 
of  Cadeby,  Conisborough,  Mexborough, 
Denaby  and  High  Melton,  all  in  the  Don- 
caster  Union,  in  the  West  Riding. 

In  respect  of  one  or  both  of  the  said  pits, 
the  applicants  had  been  assessed  to  rates 
made  for  the  relief  of  the  poor,  and  they 
gave  notice  to  the  assessment  committee  of 
the  Doncaster  Union  and  to  all  other  neces- 
sary parties,  of  objection  to  the  rates,  assess- 
ments and  valuation  lists.  The  assessment 
committee  duly  heard  and  determined  such 
objections,  ana  the  applicants  then  decided 
to  appeal  under  the  Poor  Relief  Act,  1743, 
against  the  said  rates,  to  the  West  Riding 
Quarter  Sessions,  holden  at  Wakefield  on 
October  14th,  1907,  which  were  admitted  to 
be  the  next  practicable  sessions. 

Notices  of  appeal  were  served  on  the 
several  respondents  to  the  said  apoeals,  and 
application  was  made  b)r  counsel  for  the 
applicants  at  the  said  sessions  for  entry  and 
respite  of  the  said  appeals. 

On  the  hearing  of  the  application  objec- 
tion was  made  by  counsel  tor  the  respon- 
dents (other  than  the  assessment  committee) 
that  the  said  sessions  had  no  jurisdiction  to 
grant  the  application,  on  the  ground  that 
notices  of  the  said  appeals  had  not  been 
given  to  the  several  respondents  within  the 
times  prescribed  by  statute.  Quarter  ses- 
sions refused  the  application  and  declined 
to  enter  and  respite  the  said  apjieals  on  the 
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ground  that  they  would  have  no  juriadic- 
tion  to  hear  them  next  sessions  because 
the^r  would  not  be  the  next  practicable 
sessions. 

It  was  admitted  that  the  notices  were 
shorter  than  the  various  statutes  relating  to 
the  matter  required,  and  in  particular  Uiat 
twenty-one  days'  notice  had  not  been  given 
to  the  assessment  committee  as  required  by 
8.  1  of  the  Union  Assessment  Committee 
Amendment  Act,  1864. 

The  Poor  Relief  Act,  1743,  s.  4,  provides : 
" .  .  .  in  case  any  person  or  persons  shall 
find  him,  her,  or  themselves  aggrieved  by 
any  rate  or  assessment  made  for  the  relief  of 
the  poor  ...  it  shall  and  may  be  lawful 
for  such  person  or  persons  .  .  ,  giving 
reasonable  notice  to  the  churchwardens  or 
overseers  ...  to  appeal  to  the  next 
general  or  quarter  sessions  of  the  peace 
.  .  .  and  the  justices  of  the  peace  there 
aBsembled  are  hereby  authorised  and  re- 
quired to  receive  such  appeal,  and  to  hear 
and  finally  determine  the  same ;  but  if  it 
shall  appear  to  the  said  justices  that  reason- 
able notice  was  not  given,  then  they  shall 
adjourn  the  said  appeal  to  the  next  quarter 
sessions,  and  then  and  there  finally  hear 
and  determine  the  same    ..." 

The  Quarter  Sessions  Act,  1849,  a.  1,  pro- 
vides :  "  In  every  case  of  appeal  (except  as 
hereinafter  mentioned)  to  any  court  of 
quarter  sessions  fourteen  clear  days  notice 
of  appeal  at  least  shall  be  given,  and  such 
shall  be  sufficient  notice,  any  Act  or  Acts,  or 
any  rule  or  practice  of  any  court  or  courts, 
to  the  contrary  notwithstanding    .    .    .'' 

The  Union  Assessment  Committee  Amend- 
ment Act,  1864,  s.  1,  provides :  "  Before  any 
appeal  shall  be  heard  by  any  special  or 
quarter  sessions  against  a  poor  rate  made 
for  any  parish  contained  in  any  union  to 
which  the  LTnion  Assessment  Committee 
Act,  1862,  applies,  the  appellant  shall  ^ve 
twenty -one  aays'  notice  in  writing  previous 
to  the  special  or  quarter  sessions  to  which 
such  appeal  is  to  be  made  of  the  intention 
to  apfieal,  and  the  grounds  thereof,  to  the 
assessment  committee  of  such  union  ..." 

E.  Shortt  showed  cause.— This  rule  ought 
to  be  discharged.  Quarter  sessions  were 
right  in  refusing  to  enter  and  respite  the 
appeals.  The  Union  Assessment  Committee 
Amendment  Act,  1864,  s.  1,  provides  that 
twenty-one  days'  notice  of  appeal  must  be 
given  to  the  assessment  committee  previous 
to  the  sessions  to  which  the  appeal  is  to  be 
made.     That  notice  has  not  been  given. 
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By  the  Poor  Relief  Act,  1743,  s.  4,  the 
appeal  must  be  to  the  next  quarter  sessions, 
and  that  has  been  held  to  mean  the  next 
practicable  quarter  sessions,  which  in  this 
case  were  on  October  14th,  1907.  If  the 
appeals  had  been  respited  there  would  have 
been  no  power  to  hear  them  at  the  subse- 
quent sessions,  as  the  time  would  have  gone 
by  for  the  giving  of  twenty-one  days'  notice 
previous  to  the  sessions  to  which  the  appeal 
was  originally  made.  Such  notice  is  a  con- 
dition precedent  to  the  hearing  of  the 
appeal.  As  the  appellants  could  never  get 
to  a  proper  sessions,  since  the  sessions  of 
October  14th,  1907,  were  the  next  practic- 
able sessions,  and  twenty-one  days  notice 
had  not  been  given  before  those  sessions, 
there  was  a  fatal  blot  on  the  appeal  being 
heard  at  a  later  sessions.  The  justices  were 
entitled  to  say  that  the  notice  given  was  a 
reasonable  notice,  and  that  being  so,  they 
were  not  bound  to  respite,  and  had  jurisdic- 
tion to  refuse  to  do  so.  [He  cited  £.  v. 
Eyre  {1857),  22  J.  P.  37,  and  Imjyeridl  and 
Grand  Uoieh  Co.,  Limited  v.  Christchurch 
Union  Assessment  Committee  (1905),  69  J.  P. 
305 ;  [1906]  2  K.  B.  239.] 

Walter  Ryde  (  W.  J,  Jeeves  with  him),  in 
support.— By  a  practice  well  established  a 
century  ago,  quarter  se&sions  are  bound  to 
enter  and  respite  an  appeal,  even  though 
the  appellant  has  failed  to  give  a  reasonable 
notice  to  the  churchwardens  and  overseers 
as  required  by  the  Poor  Relief  Act,  1743,  s.  4. 
Also,  if  there  is  a  failure  to  serve  the  notice 
required  by  the  Poor  Rate  Act,  1801,  the 
justices  are  still  bound  to  enter  and  respite 
under  the  Poor  Relief  Act,  1743,  as  the  Acts 
must  be  read  together.  The  substitution 
by  s.  1  of  the  Quarter  Sessions  Act  1849.  of 
fourteen  days'  notice  for  reasonable  notice, 
was  held  not  to  alter  the  law  on  this  point, 
so  that  an  appellant  who  gave  le&s  than 
fourteen  days*  notice  was  still  entitled  to 
have  his  appeal  entered  and  respited.  The 
argument  tnat  the  result  of  failure  to  give 
the  twenty- one  days'  notice  required  by  the 
Union  Assessment  Committee  Amendment 
Act,  1864,  s.  1,  is  that  the  appeal  can  never 
be  heard,  is  in  conflict  with  the  Act  of  1743. 
Section  1  of  the  Act  of  1864  draws  a  dis- 
tinction between  a  condition  precedent  to 
the  hearing  of  an  appeal  and  a  condition 
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Alverstone,  L.C.J.— I  think  that  this 
rule  ought   to   be  made    absolute.    It   is 
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difficult,   of   course,   to    apply   the   same 
principles  to  these  sections  which  are  in 
various  Acts  of  Parliament  and  have  no 
special  reference  to  one  another,  but  I  think 
we  ought  not  to  construe  an  Act  of  Parlia- 
ment 80  as  to  make  a  party  give  a  notice  of 
appeal  except  in  accordance  with  the  terms 
of  the  Act  of  Parliament.    Now,  prior  to 
the  year  1864,  it  had  been  decided  that, 
though  too  short  a  notice  had  been  given 
to  the  churchwardens  and  overseers,  and 
though  no  notice  had  been  given  to  them 
at  all,  there  was  a  right  to  have  the  appeal 
entered  and  respited.     That  was  a  very 
strong  decision,  but  the  rule  seems  to  have 
been  acted  on  for  so  many  years  that  the 
court  felt  they  were  not  able  to  deviate 
from  it.    It  was  further  decided  when  third 
parties  were  put  in  the  position  of  having 
to  receive  notice  as  well  as  the  overseers 
and  churchwardens,  that  the  appeal  must 
be  respited  if  the  notice  was   too  short. 
Finally  it  was  decided  that  even  though 
fourteen  days'  notice  was  specified  by  the 
Quarter  Sessions  Act,  1849,  s.  1,  in  lieu  of 
reasonable  notice  as  enacted  by  s.  4  of  the 
Poor  Relief  Act,  1743,  the  rule  still  applied, 
and  it  must  be  taken  from  the  review  of 
the  eases  in  the  judgment  of  Manisty,  J., 
in  E,  V.  Surrey  J  J.,  «*nra,  that  the  sessions 
for  which  short  notice  has  been  given  is  the 
next   practicable   sessions.    In  fact,  if  it 
were  not  so,  the  question  need  not  have 
arisen  at  all,  because  if  it  was  not  the  next 
practicable  sessions  the  appellants  would 
oe  entitled  to  give  notice  for  a  later  sessions. 
Then  came  the  Act  of  1864,  and  it  said  that 
before  any  appeal  should  be  heard  twenty- 
one  days'^  notice  should  be  given  to  the 
assessment   committee.     The   question    is 
whether  those  words  are  sufficiently^  strong 
to  prevent  the  sessions  from  entering  and 
respiting  an  appeal,  the  twenty-one  days 
not  having   expired.     The   effect   of    the 
magistrates'  decision  is  that  they  have  really 
declined  jurisdiction,  for  they  refused  to 
enter  and  respite  the  appeals,  because  they 
would  have  no  jurisdiction  to  hear  them 
next  sessions,  as  they  would  not  be  the  next 
practicable  sessions.     That  seems  to  me, 
therefore,  to  amount  to  a  statement  that  in 
respect  of  a  notice  given  under  s.  1  of  the 
Union  Assessment  Committee  Amendment 
Act,  1864,  the  old  law  as  to  notices  given  to 
overseers  and  to  other  persons,  even  though 
a  fourteen  days'  notice,  did  not  apply.    I 
think  that  that  is  contrary  to  the  effect 
of  the  legislation.    To  produce  that  result 
s.  1  of  the  Union  Assessment  Committee 
Amendment  Act,   1864,  ought  to  contain 
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more  express  words.  Therefore  I  come  to 
the  conclusion  that  the  old  practice  which 
led  to  entering  and  respiting,  notwith- 
standing the  fact  that  full  notice  had  not 
been  given,  so  that  the  appeal  could  not  be 
heard,  still  prevails.  I  think  also  that  it  is 
important  to  bear  in  mind  that  in  s.  1  of 
the  Union  Assessment  Committee  Amend- 
ment Act,  1864,  the  words  are,  "before  any 
appeal  shall  be  heard  .  .  .  the  appellant 
shall  give  twenty-one  days'  notice  .  .  ." 
and  though  the  section  goes  on  to  say, 
"  previous  to  the  special  or  Quarter  sessions 
to  which  such  appeal  is  to  oe  made,"  it  is 
quite  possible  to  construe  that  section  as 
meaning  that  twenty-one  days'  notice  must 
be  given  before  the  appeal  is  to  be  deter- 
mined, leaving  the  old  law  applicable  to  the 
old  notices  and  to  the  notices  to  be  given 
under  this  Act  I  think,  therefore,  that 
this  rule  should  be  made  absolute. 

Ridley,  J. — I  agree  with  what  has  been 
said  by  my  lord.  With  regard  to  the 
twenty-one  days'  notice  in  writing  to  be 
given  to  the  assessment  committee,  under 
s.  1  of  the  Union  Assessment  Committee 
Amendment  Act,  1864,  it  api>ears  to  me 
that  we  can  properly  deal  with  that  by 
saying  that  the  notice  is  superimposed,  to 
use  the  words  of  Lord  Collins,  in  the  case 
of  Imperial  and  Chraiid  Hotels  Co,  v. 
Christchurch  Ouardians.  supra^  upon  the 
conditions  already  attached  to  appeals  to 
quarter  sessions,  and  it  is  superimposed  in 
tnis  way.  It  says  that  twenty-one  days' 
notice  shall  be  given  to  the  assessment 
committee  before  the  appeal  is  heard. 
That,  as  it  seems  to  me,  is  a  conditional 
requirement  of  the  legislature  which  only 
amounts  to  bringing  in  the  assessment 
committee  as  a  party  to  the  proceedings, 
and  giving  notice  to  them  as  being  tne 
party  from  whom  the  appellants  have  failed 
to  obtain  relief.  It  would  be  going  too  far, 
I  think,  to  say  that  they  must  be  given 
twenty-one  days'  notice,  not  before  the 
hearing  of  the  appeal  but  before  it  is  begun 
at  all.  It  may  oe  entered  and  respited 
without  being  actually  heard.  I  think  the 
hearing  is  the  thing  that  is  intended  to  be 
dealt  with  by  the  first  section  of  that  Act. 
Therefore  I  agree  with  my  lord  in  what  he 
has  said. 

Darling,  J.— I  am  of  the  same  opinion. 
I  do  not  think,  unless  the  words  of  the 
statute  are  very  clear,  that  we  ought  to 
construe  the  various  sections  to  mean  that 
what  amounts  really  to  a  technical  objection 
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should  be  allowed  to  prevail,  an  objection 
which  would  not  be  allowed  to  prevail  at 
the  time  the  law  was  as  it  was  declared  to 
be  somewhere  about  one  hundred  years 
ago.  The  law  as  it  was  declared  then  was 
perfectly  well  known  and  notorious  to  the 
people  who  were  passing  statutes  with 
reference  to  this  matter.  If  they  are  to  be 
taken  to  have  altered  it,  I  think  it  would 
have  been  done  by  much  plainer  words 
than  those  which  Mr.  Shorti  has  laid 
before  us. 

Rule  absolute. 

Solicitors  a^iinst  the  rule  :  Van  Sandau  & 
Co.,  for  F.  E.  Nicholson,  Doncaster. 

Solicitor  in  support  of  the  rule :  B. 
Duncomb  Sells. 


72  J.  P.  212. 

CROWN  CASES   RESERVED. 


March  28,  1908. 

(Before  Alverstone,  L.C.J.,  Grantham, 
Lawrance,  Ridley  and  Pickford,  JJ.) 

Rex  v.  Charles  Connor. 

Criminal  law  —  Prevention  of  Cruelty  to 
Children  Act,  1904  (4  Edw.  7.  c.  15), 
ss.  1,  23— Wife  and  children  deserted 
by  husband— Omission  to  pay  part  of 
earnings  to  wife—  Custody  —  Wilful 
neglect. 

The  prisoner  ukls  indicted  under  s,  I  of  the 
Prevention  of  Cruelty  to  Children  Act, 
1904, /or  that  Ae,  having  the  custody  of 
his  children,  did  wilfully  neglect  them 
in  a  manner  likely  to  cause  them 
unnecessary  suffering  and  injury  to 
their  health. 

Tlie  prisons  deserted  his  wife  and  children^ 
and  though  he  earned  u>ages,  did  not 
send  any  part  of  his  earnings  to  his 
wife.  An  aunt  of  the  wife  frequently 
provided  the  children  with  meals,  but 
they  had  barely  enough,  even  with  the 
aunt's  help,  and  without  it  they  would 
have  had  to  go  to  the  workhouse. 

Held,  that  the  prisoner  had  tlie  custody  of 
the  children  within  the  meaning  of  the 
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Actf  <md  that  the  omission  of  the  pri- 
soner to  pay  any  part  of  his  earnings 
to  his  unfe'was  wUfvl  ruglect  likely  to 
cause  unnecessary  suffering  and  injury 
to  the  health  of  me  children  within  the 
meaning  of  the  Act, 

Case  stated  by  Ridley,  J. 

Tlie  prisoner  was  tried  before  me  at  the 
Liverpool  Winter  Assizes,  February  1908, 
on  an  indictment  under  s.  1  of  the  Preven- 
tion of  Cruelty  to  Children  Act  1904 
(4  Edw.  7  c.  15).  The  first  count  of  the 
indictment  charged  the  prisoner,  that  he 
bein^  a  person  over  the  age  of  sixteen  years 
and  having  the  custody  of  one  Mary  Cathe- 
rine Connor,  a  child  of  seven  years,  did 
between  February  7th  and  November  6th 
1907  unlawfully  and  wilfully  neglect  such 
child  in  a  manner  likely  to  cause  it  unneces- 
sary suffering  and  inj  ury  to  its  health.  There 
were  three  other  similar  counts  relating  to 
other  younger  children  of  the  prisoner. 

The  following  facts  were  proved  in  evi- 
dence :  On  the  9th  February  1907,  the  pri- 
soner after  having  for  some  time  lived  apart 
from  his  wife  went  to  live  with  her  again 
at  Great  Richmond  Street  and  continued 
to  do  so  until  April  5th,  1907.  For  the  first 
three  weeks  of  that  period  the  prisoner  ^ave 
his  wife  about  158.  per  week  for  the  mainte- 
nance of  herself  and  ^"ve  children.  These 
were  the  only  payments  he  ever  made 
towards  the  support  of  his  wife  and 
children  up  to  his  arrest  on  November  6th, 
1907.  The  said  pavments  were  insufficient 
to  keep  the  five  children  in  food,  but  an 
aunt  of  the  prisoner's  wife,  who  lived  a  few 
doors  off  provided  some  meals  almost  ever^ 
day  for  three  of  the  children.  The  pri- 
soner was  then  earning  about  25<.  per  week 
in  the  employ  of  the  Liverpool  Corporation. 
On  the  5tu  April  the  prisoner  left  his  wife 
and  from  that  date  continued  to  live  apart 
from  her.  On  three  occasions  after  that 
date  the  prisoner's  wife  met  him  but  did 
not  ask  him  for  any  money  because  she  was 
afraid  of  his  beating  her,  as  he  had  once 
seized  her  and  shaken  her  so  hard  that  she 
had  to  call  for  a  policeman.  Between 
5th  April  and  6th  November  meals  had,  as 
before,  when  the  prisoner  lived  with  his  wife, 
been  freauently  provided  by  the  same  aunt 
for  the  cnildren,  out  in  spite  of  that  fact  the 
prisoner's  wife  said  the  children  '^have 
barely  had  enough  with  the  help  of  the 
aunt— without  it  we  must  have  gone  to  the 
workhouse."  An  inspector  of  the  Liverpool 
Society  for  the  Prevention  of  Cruelty  to 
Children  stated  that  on  October  12th  and 
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19th,  when  he  saw  these  children  thev  were 
very  clean  but  insufficiently  clad  and  looked 
poorly  fed,  there  was  very  little  in  the 
house.  The  prisoner  did  not  give  evidence, 
but  his  statement  on  oath  at  the  police 
court  was  put  in  by  the  prosecution,  and  it 
was  read  to  the  jury,  omitting  immaterial 
facts.    It  was  as  follows  : 

"This  is  the  sequel  to  a  family  quarrel. 
This  woman  has  been  in  the  habit  of  doing 
servant's  work  at  her  aunt's  house  at  the 
time  my  children  were  very  small.  I've 
left  the  woman  and  if  the  children  are 
neglected  it  is  her  look-out  and  not  mine." 
Cross-ejcamined  by  prosecuting  solicitor  : 
"  I  decline  to  say  where  I  have  been  work- 
ing during  the  last  seven  months,  and  I 
decline  to  say  what  money  I  have  been 
earning  during  that  time.  I  have  been 
living  at  Bevington  House.  I  have  paid 
6d.  a  night  there  and  had  my  meals  out. 
I  paid  for  that  out  of  money  I  earned.  I 
sent  no  monev  that  I  earned  to  help  to 
support  my  children.  I  inquired  of  the 
children  as  to  whether  they  were  being  fed 
and  clothed.  I  made  inquiries  only  of  the 
eldest  one.  I  asked  her  where  she  was 
living.  She  told  me  Great  Richmond  Street. 
I  knew  the  house.  I  asked  her  how  the 
other  children  were  doing.  They  were  all 
right,  she  said,  at  her  aunty's.  I  thought  a 
money-lender  named  Harvey  was  supporting 
my  children.  He  lives  in  Great  Ricnmond 
Street  and  I  was  under  the  impression  that 
my  wife  was  living  with  him.  I  have  seen 
her  goin^  into  his  house.  My  wife  had  to 
seek  police  protection  owing  to  my  violence. 
I  do  not  think  she  was  wanting  protection 
from  me  when  she  went  into  the  man 
Harvey's  house.  My  wife  got  a  separation 
order  last  January  or  February.  In  February 
I  persuaded  her  to  come  back  to  me.  I  had 
got  a  job  in  the  corporation  and  kept  it 
about  two  months.  I  was  working  at 
Breeze  Hill.  I  then  went  to  the  docks  and 
got  casual  work.  Walter  Nelson,  Bath 
Street,  and  Morgan,  Preeson's  Row  em- 
ployed me  two  or  three  days  a  week  at 
4s.  6d.  a  day.  I  have  been  in  better  employ- 
ment since  but  I  decline  to  say  what  my 
wages  were  then.  I  refuse  to  say  when  I 
came  back  from  Hamburg.  In  October  I 
was  working  nowhere.  On  my  arrest  I  had 
£2  19».  lO^c?.  I  received  it  three  weeks 
before.  It  was  not  an  arin]^  pension.  I  did 
not  send  any  of  it  to  m^  wife.  About  15th 
October  last,  I  last  inquired  from  mv  eldest 
child  as  to  the  condition  of  the  children." 

The  jury  found  the  prisoner  guilty  and  I 
passed  a  sentence  of  three  months'  hard 
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labour,  but  the  prisoner  was  liberated  on 
bail. 

The  questions  for  the  opinion  of  the  court 
are  : 

I.  Had  the  prisoner  "  the  custody  of  the 
children  "  within  the  meaning  of  the  Preven- 
tion of  Cruelty  to  Children  Act,  1904  ? 

II.  Was  the  mere  omission  of  the  prisoner 
to  pay  any  part  of  his  earnings  to  his  wife 
wilful  neglect  likely  to  cau.se  unnecessary 
suflfering  and  injury  to  the  health  of  the 
children  ? 

If  the  court  should  answer  either  of  the 
above  questions  in  the  negative  the  con- 
viction is  to  be  quashed,  othermsc  the 
conviction  is  to  be  affirmed. 

Edward  Ridley. 

March  13th,  1908. 

The  prisoner  was  not  represented. 

Maxwelly  for  the  prosecution,  referred  to 
8. 23  of  the  Prevention  of  Cruelty  to  Children 
Act,  1904,  and  to  Cole  v.  Pendleton  (1896\ 
60  J.  P.  359. 

Alverstone,  L.C.J. —In  my  opinion,  the 
conviction  must  be  affirmed.  I  think  that 
on  looking  at  the  statute  the  point  is  quite 
clear.  Prior  to  1889,  the  Poor  Law  Amend- 
ment Act,  1868,  s.  37.  provided  that  "  When 
any  parent  shall  wilfully  neglect  to  provide 
adequate  food,  clothing  ...  for  his  child, 
being  in  his  custody,  under  the  age  of  four- 
teen years,  whereby  the  health  of  such  child 
shall  have  been  or  shall  be  likely  to  be 
seriously  injured  he  shall  be  guilty  of  an 
offence  punishable  on  summary  conviction 
.  .  .  At  that  time,  therefore,  it  was 
obviously  the  intention  of  the  legislature  to 
render  the  parent  who  neglected  his  child 
in  this  way  amenable  to  the  criminal  law. 
In  1889  the  above  section  was  repealed  by 
8.  18  of  the  Prevention  of  Cruelty  to,  and 
Protection  of,  Children  Act,  1889.  As  that 
is  an  Act  for  the  "better  protection"  of 
children,  it  could  not  have  oeen  intended 
that  an  act  which  was  an  offence  under  the 
earlier  Act  should  go  unpunished  under  the 
later  Act.  The  Act  of  1889  provided  by 
s.  1  that  "  any  person  .  .  .  who  having 
the  custody  ...  of  a  child  .  .  . 
wilfully  ill-treats,  neglects,  .  .  .  such 
child  ...  in  a  manner  likely  to  cause 
such  child  unnecessary  suffering  or  injury 
to  its  health  commits  an  offence."  Then 
came  the  Prevention  of  Cruelty  to  Children 
Act,  1894,  under  which  Cole  v.  Pendleton, 
supra,  was  decided.  That  Act  provided  by 
8.  1  that  "if  any  person  .  .  .  who  has 
the  custody    ...    of   any  child    under 
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the  age  of  sixteen  years  wilfully  ... 
neglects  .  .  .  such  child  ...  in  a 
manner  likely  to  cause  such  child  un- 
necessary suffering  or  injury  to  its  health " 
he  shall  be  punishable.  By  s.  23  (3)  of  that 
Act,  "  For  the  purposes  of  this  Act  any 
person  who  is  the  parent  of  a  child  shall 
oe  presumed  to  have  the  custody  of  the 
child  ..."  The  only  reason  in  the 
present  case  that  the  prisoner  did  not  have 
the  actual  custody  of  the  child  was  that  he 
chose  to  desert  his  wife  and  children.  It 
obviously  was  the  intention  of  the  legisla- 
ture to  keep  alive  the  remedies  provided  in 
the  earlier  statutes.  Russell,  L.C.J., 
pointed  out,  in  Cole  v.  Pendleton,  su^n-a, 
that  when  s.  37  of  the  Poor  Law  Amend- 
ment Act,  1868,  was  repealed,  the  legislature 
could  never  have  intended  that  there  should 
be  no  means  of  puni.shing  an  offence  which 
would  have  been  within  the  express  terms 
of  the  earlier  Act.  Then  the  Act  of  1894 
was  repealed  in  1904,  and  we  have  the  .same 
s.  1  in  the  Prevention  of  Cruelty  to  Children 
Act,  1904,  as  in  1894,  and  s.  23  (3)  of  the 
1894  Act  is  re-enacted.  Therefore,  it  seems 
to  me,  that  in  answer  to  the  first  question, 
the  prisoner,  being  the  father  of  the  child, 
certainly  had  the  custody  of  it  within  the 
meaning  of  the  Act.  The  second  point 
might,  in  my  judgment,  have  raised  greater 
tlifiiculties.  It  seems  to  me  that  if  the 
children  were  provided  for  by  benevolent 
persons,  then  tne  children's  health  would 
not  in  fact  have  been  injured.  Here  the 
children  were  not  wholly  starved  ;  they 
were  only  half  starved.  In  my  oninion,  it 
cannot  be  any  answer  to  say  that  tney  were 
not  in  fact  wholly  starved.  The  conviction 
must  be  affirmed. 

Grantham,  J. — I  approve  of  the  decision 
in  Cole  v.  Pendleton,  supra,  but  the  diffi- 
culty in  my  mind  is  whether  this  case  is 
governed  by  that  case.  In  Cole  v.  Pendleton, 
supra,  the  children  could  only  have  applied 
to  the  poor  law  authorities.  In  this  case 
the  aunt  had  been  providing  food  for  the 
children,  and  it  is  clear  that  she  continued 
to  provide  food  for  them.  The  (question  we 
are  asked  is, "  Was  the  mere  omission  of  the 

Prisoner  to  pay  any  part  of  his  earnings  to 
is  wife  wilful  neglect  likely  to  cause  un- 
necessary suffering  and  injury  to  the  health 
of  the  children"!  If  that  had  been  all 
there  was,  I  should  have  been  bound  to  say, 
no.  But  here  the  whole  facts  of  the  case 
were  before  the  jury,  and  I  cannot  say  that 
the  verdict  of  the  jury  was  wrong;  but 
apart  from  that  I  should  have  hesitated  to 
say  that  the  mere  omission  of  the  prisoner 
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to  pa^  any  part  of  his  earnings  to  his  wife 
was  wilfal  neglect  within  the  section. 


-I  agree  with  the  judgment 


Lawrance,  J.- 
of  my  lord. 

Ridley,  J.—I  agree.  It  was  the  second 
point  that  I  thought  of  importance.  I  know 
that  in  some  quarters  the  opinion  was  held 
that  the  mere  omission  of  a  father  to  pay 
part  of  his  earnings  for  the  sunport  of  his 
children  did  not  constitute  wijiul  neglect 
within  the  meaning  of  the  section,  but  that 
the  statute  contemplated  some  direct  inter- 
ference with  the  children. 

PiCKPORD,  J.—I  agree  that  the  conviction 
should  be  affirmed. 

Conviction  affirmed. 

Solicitors  for  the  prosecution  :  F.  Venn  k 
Co.,  for  E.  R.  Pickmere,  Liverpool. 


72  J.  P.  814. 

CENTRAL  CRIMINAL  COURT. 


March  7,  1908. 

(Before  Bucknill,  J.) 

Rex  v.  M . 

Criminal  law— Using  an  instrument  with 
intent  to  procure  miscarriage— Corro- 
boration. 

On  an  indictment  against  a  qualijied 
medical  man  for  using  a  certain  instru- 
ment on  a  woman^  E,^  on  January  Sthy 
1006,  and  on  divers  previous  occasions, 
with  the  intent  to  procure  her  miscar- 
riage, E,'s  evidence  at  the  police  court  tvas 
that  she  had  been  the  pnsoner^s  mistress 
for  nearly  five  years;  that  the  prisoner 
had  on  January  Sth,  1908,  and  on  eight 
previous  occasions,  procured  her  mis- 
carriage by  using  an  "  uterine  sound,^ 
which  she  identified  as  one  found  on 
the  prisoner's  premises  on  his  arrest, 
and  that  she  had  on  ea^h  occasion  con- 
sented. She  also  stated  that  she  wrote 
a  letter  to  a  friend  of  hers,  one  A,  L,, 
stating  that  the  prisoner  *'  brought  on 
another  miscarriage,  and  I  cried  xohen 
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he  hurt  me"  The  prisoner  came  into 
the  room  whilst  she  toas  putting  the 
letter  into  an  envelope  and  took  it 
aioay.  This  letter  toas  found  in  the 
jrrisoner^s  consulting  room  on  his  arrest 
E,  subsequently  told  A.  L.  that  the  letter 
was  full  of  lies, 

A.  L*s  evidence  was  (inter  alia)  that  slie  went 
on  January  20th,  1908,  to  the  house  of  the 
prisoner,  where  E,  was  tJien  rending, 
and  found  her  very  ilL  A.  L.  said  to 
tlie  prisoner:  ^^ I'm  very  sorry  to  see 
her  like  this,''  The  prisoner  said :  "  It 
is  entirely  her  own  fault.  I  went  out 
and  came  home  unexpectedly,  and  found 
her  dovmstairs  in  hei'  bare  feet."  A.  2/, 
visited  the  house  on  January  2\st,  23rd 
and  24£A,  and  on  the  last  date  A.  L. 
said  to  the  prisoner :  "  Fm  glad  E.  is 
getting  better,  I  thought  miscarriages 
were  so  dangerous."  The  prisoner  said  : 
"  They  are  all  right  if  people  are  clean. 
If  you  use  clean  instrumen  ts  and  finger's 
they  are  safe  ;  otherwise  blood  poisoning 
is  likely  to  follow."  He  also  said: 
"  Sometimes  people  use  things  on  them- 
selves." On  January  2^th,  the  prisoner 
said  to  A.  L. :  "How  much  is  E.'s 
washing  ?"  A.  L.  said  • "  / don't  know. 
I  didn't  do  it  for  }^yment."  The  pri- 
soner said  :  "  /  Vfould  very  much  rather 
pay  for  it,  as  there  toas  rather  a  lot 
ana  it  toas  my  fault."  A.  L.  said:  "/ 
am  glad  you  admit  it."  The  jirisoner 
laughed. 

At  the  conclusion  of  the  opening  statement, 
the  learned  Judge  and  the  counsel  for 
the  prosecution  agreed  that  there  toas  no 
proper  corroboration  of  E.'s  evidence, 
ana  on  the  advice  of  the  judge  the  jury 
returned  a  verdict  of  not  guilty. 

The  prisoner— a  qualified  medical  man — 
was  inaicted  for  that  he,  on  January  8th, 
1908,  and  on  divers  previous  days,  with  the 
intent  to  procure  the  miscarriage  of  a  cer- 
tain woman,  £.,  unlawfully  and  feloniously 
did  use  a  certain  instrument.  He  pleaded 
"  Not  guilty." 

Muir  and  Bodkin  appeared  for  the 
Crown. 

GUI,  K.C.,  and  Curtis  Bennett  appeared 
for  the  prisoner. 

From  the  opening  of  Mr.  Muir^  it  ap- 
peared that  the  evidence  of  the  woman  £, 
at  the  police  court  was  as  follows:  On 
May  7th,  1903,  when  in  domestic  service 
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and  of  the  age  of  eighteen,  she  called  on 
the  prisoner  as  an  ordinary  patient  for 
ringworm.  She  returned  the  next  day  for 
some  ointment,  when  the  prisoner  attempted 
to  have  immoral  relations  with  her.  She 
refused  him,  but  nevertheless  returned  the 
next  day  and  entered  into  immoral  inter- 
course with  him.  From  that  time  to 
November,  1907,  whilst  living  at  various 
addresses  and  for  the  greater  part  of  the 
time  supporting  herself,  she  had  frequent 
immoral  intercourse  with  the  prisoner.  In 
November,  1907,  she  went  to  live  with  the 

Erisoner  at  his  house,  taking  her  meals  with 
im.  She  stated  that  in  July,  1903,  August, 
1903,  and  on  seven  other  occasions  —  the 
last  being  on  January  8th,  1908— the  i)ri- 
soner  used  upon  her  an  instrument  which 
she  identified  as  one  subsequently  found  at 
the  prisoner's  house,  known  as  an  "  uterine 
sound,"  and  by  that  means  aborted  her 
on  each  occasion.  On  each  occasion  she 
consented,  though  on  the  last  occasion  she 
had  at  first  refused.  In  May,  1905,  she 
married  one  E.,  but  the  husband  and  wife 
soon  parted.  She  also  stated  that  the 
prisoner  gave  her  in  January,  1904,  a  bottle 
of  brown  stuff :  she  took  one  half  of  it  and 
afterwards  lost  much  blood,  and  was  ill  in 
bed  for  a  fortnight 

At  the  end  of  September  or  beginning  of 
October,  1907,  the  prisoner  was  writing  a 
letter  to  a  friend  of  hers,  one  A.  L.,  in 
whichj  after  stating  that  she  was  about  to 
commit  suicide,  and  her  grief  at  the  rela- 
tions between  the  prisoner  and  his  house- 
keeper, R.  L.,  she  wrote,  "  But  somehow  I 
felt  I  could  never  get  over  it,  especially  the 
last  few  weeks  that  I  have  not  been  well. 
I  fell  in  the  family  way  in  July  and  he 
brought  on  another  miscarriage  and  I  cried 
when  he  hurt  me  and  I  think  he  was  cross 
because  I  made  a  fuss  has  (sic)  1  have  had 
seven  miscarriages  before  this  and  have 
never  cried  or  made  anv  trouble  about  it, 
but  this  time  it  seemed  so  hard  to  bear.'' 
When  she  had  written  this  letter  and  was 
placing  it  in  an  envelope,  the  prisoner  came 
into  the  room  and  said  :  "  What  are  you 
writing?"  She  said:  "A  letter  to  A.  L." 
The  prisoner  then  took  the  letter  away 
from  her,  so  that  it  was  never  sent. 

In  the  evening  of  the  same  day  E.  saw 
the  prisoner  and  asked  him  if  he  was  angry 
with  her.  He  said,  **  No ;  I  am  only  grieved 
you  should  do  such  a  thing." 

She  admitted  that  she  had  subsequently 
told  her  friend,  A.  L.,  that  she  had  written 
this  letter,  and  added,  "  None  of  it  is  true ; 
it's  not  worth  telling." 
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On  the  prisoner's  arrest  it  was  found  by 
the  police  in  the  drawer  of  a  desk  in  the 
prisoner's  consulting  room. 

In  January,  1908,  her  friend  A.  L.  called 
for  certain  washing,  and  A.  L.  said  :  **  I'm 
glad  she  is  better.  I  always  thought  these 
miscarriages  were  dangerous."  The  prisoner 
said :  "  It's  when  people  use  dirty  instru- 
ments or  dirty  hanos  that  it  happens."  The 
woman  E.  brought  all  the  pressure  she 
could  to  induce  the  prisoner  to  discharge 
his  housekeeper.  This  he  refused  to  do. 
Quarrels  resulted,  and  in  the  end  E.  told 
the  whole  of  this  story  to  a  rival  prac- 
titioner, who,  having  called  in  a  friend  to 
a.ssist  him  in  taking  the  girl's  statement, 
submitted  the  matter  to  the  police. 

From  the  opening  statement  of  Mr.  ifwtr, 
it  appeared  that  besides  the  evidence  of  the 
woman  £.,  there  was  also  the  following  evi- 
dence upon  the  depositions:  A.  L.,  the 
friend  of  E.,  stated  that  at  the  beginning  of 
October,  1907,  E.  came  to  her  and  told  her 
that  the  prisoner  had  had  a  row  over  a 
letter  written  by  E.  to  her.  She  said : 
"  What  did  it  contain  that  you  should  have 
a  row  with  him  about "  1  E.  said  :  "  Don't 
worry,  A.,  it  was  full  of  lies ;  he  is  very 
good  to  me." 

A.  L.  stated  that  on  January  20th  she 
went  to  the  prisoner's  house  and  saw  £.  at 
7  p.m.  She  was  very  ill.  The  prisoner 
came  into  the  room.  A.  L.  said.  "  I'm  very 
sorry  to  see  her  like  this."  Tne  prisoner 
said  :  "  It  is  entirely  her  own  fault.  I  went 
out  and  came  home  unexpectedly  and  found 
her  downstairs  in  her  bare  feet."  On 
January  21st  A.  L.  went  to  the  prisoner's 
house  in  the  morning  and  took  away  dirty 
linen  with  much  blood  upon  it,  consistent 
with  a  miscarriage  havm^  taken  place. 
A.  L.  visited  the  prisoner's  house  again  on 
the  evening  of  January  21st.  She  saw  E. 
in  pain.  She  asked  the  prisoner  to  give  E. 
some  medicine,  which  he  did.  The  prisoner 
said  the  pains  were  "just  contraction  pains. 
She's  sure  to  have  them."  On  January  23rd 
and  24th  A.  L.  saw  certain  clots  of  blood 
which  had  come  away  from  E.  On  January 
24th  A.  L.  said  to  the  prisoner,  "  I'm  glad 
E.  is  getting  better.  I  thought  miscarria|;e8 
were  so  dangerous."  The  prisoner  said  : 
"  They  are  all  right  if  people  are  clean.  If 
you  use  clean  instruments  and  fingers  they 
are  safe  ;  otherwise  blood  poisoning  is  likely 
to  follow."  He  also  said:  ** Sometimes 
people  use  things  on  themselves."  A.  L. 
went  again  on  January  26th  to  the  prisoner's 
house.  The  prisoner  said  to  her,  **flow 
much  is  E.'s  washing"^]     A.  L.  said:  "I 
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don't  know.  1  didn't  do  it  for  payment.'' 
The  prisoner  said:  "I  would  very  much 
rather  pay  for  it,  as  there  was  rather  a  lot 
and  it  was  m^  fault."  A.  L.  said,  "  I  am 
glad  you  admit  it."  The  prisoner  laughed 
and  made  no  reply.  This  was  the  evidence 
of  A.  L. 

A  woman  identified  E.  as  having  lodged 
with  her  from  Christmas,  1906,  to  the 
summer  of  1907.  She  stated  that  £.  was 
visited  by  the  prisoner  two  or  three  times 
a  week. 

A  divisional  surgeon  of  police  examined 
E.  on  February  1st,  1908,  and  found  no 
evidence  of  recent  pregnancy  or  of  abortion. 
On  February  12th  he  again  examined  her 
and  found  evidence  of  recent  pregnancy 
consistent  with  her  having  aborted  in 
January.  He  said:  ''In  abortion  a  man 
would  use  his  hands  to  remove  the  embryo 
or  afterbirth,  and  he  might  also  use 
tweezers,  and,  if  dirty,  it  would  be 
dangerous.  In  a  case  of  not  criminal 
abortion  a  medical  man  might  have  to  use 
ergot  of  rve.  The  instrument  produced 
(that  found  at  the  prisoner's  house  and 
identified  by  E.)  is  called  an  '  uterine  sound.' 
If  introduced  into  the  womb  of  a  pregnant 
woman  and  allowed  in  for  an  hour  or  two 
it  would  be  likely  to  procure  abortion.  It 
would  set  up  irritation.  And  if  it  were 
turned  round  it  would  hasten  the  abortion. 
It  would  not  be  proper  to  diagnose  a 
suspected  pregnant  woman  with  the  instru- 
ment." In  crass-examination  he  said  :  "  I 
made  a  thorough  examination  on  February 
12th  and  certain  symptoms  had  developed 
since  February  1st.  If  a  woman  ran  about 
the  house  with  bare  feet  it  might  bring  on 
a  chill  and  so  bring  on  a  miscarriage." 

The  police  found  in  the  prisoner's  con- 
sulting room  the  letter  already  referred  to 
and  the  "uterine  sound"  referred  to  by 
the  doctor  and  identified  by  E.  On  the 
prisoner's  arrest,  having  been  informed  of 
the  charge,  he  said,  "  Oh  ! "  The  inspector 
said,  "  I  will  not  read  the  warrant  to  you 
here'*  (in  tiie  street),  "I'll  read  it  to  you 
when  we  get  to  the  police  station."  The 
prisoner  replied,  "  Very  well."  On  the  way 
to  the  station  the  prisoner  said,  "  Who  did 
you  say  charged  me  ]"  The  inspector  said, 
"  E.,  known  as  L."  The  prisoner  said,  "  Is 
that  the  only  one?"  The  inspector  said, 
**Yes."  The  prisoner  then  asked  and  was 
again  told  who  had  granted  the  warrant. 
When  the  warrant  was  read  to  the  prisoner 
at  the  police  station  he  made  no  reply. 
Thb  was  the  evidence  of  the  inspector. 

In  connection  with  the  episode  of  the 
letter  written  by  E.   to  A.  L.,  Mr.  Muir 
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mentioned    the    case    of    Weidemann    v. 
Walpole,  [1891]  2  Q.  B.  534. 

At  the  conclusion  of  Mr.  Muir^s  opening 
statement,  Bucknill,  J.,  said:  "1  have 
with  great  care  read  the  depositions,  and  I 
have  formed  a  strong  opinion  that  there 
is  not  sufficient  corroboration  to  justify  or 
warrant  an  adverse  verdict."  He  then 
asked  counsel  for  the  prosecution  their 
opinion  on  the  question  of  corroboration, 
and  Mr.  Muir  answered  that  they  had 
unanimously  come  to  the  conclusion  that  in 
this  case  there  was  no  proper  corroboration. 
Accordingly,  on  the  advice  of  the  judge,  the 
jury  returned  a  verdict  of  not  guilty. 

Verdict :  Not  guilty. 


Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 

Solicitor    for    the   prisoner :    F. 
Palmer. 


Freke 
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CENTRAL  CRIMINAL  COURT. 


Marck  9,  1908. 

(Before  Bucknill,  J.) 

Rex  v.  Jones. 

Criminal  law— Murder  or  manslaughter- 
Provocation  by  words  alone— Sudden 
confession  by  wife  of  adultery. 

Tkere  may  6e,  under  special  circumstances, 
sy>ch  a  jyrovQcation  bjf  words  alone  as 
will  reduce  a  killing  which  would 
otherwise  be  murder,  to  manslaughter, 

R.  V,  Rothwell  (1871),  12  Cox  C.  C.  145, 
followed. 

The  prisoner  was  indicted  for  murder. 
He  pleaded  "Not  guilty." 

The  prisoner  married  his  wife  Alice  in 
July,  1907,  and  they  resided  together  until 
October,  when  they  both  went  to  reside 
with  the  girl's  mother,  as  the  prisoner, 
owing  to  lack  of  work,  was  unable  to  pro- 
vide a  separate  home.  In  November  the 
prisoner  left  this  house  and  went  to  reside 
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at  the  house  of  his  own  mother  in  the  same 
street.  On  December  24th  the  wife  was 
delivered  of  a  child,  and  the  prisoner  re- 
turned to  his  wife's  lodgings  and  slept  with 
her,  but  a  few  davs  later  he  again  returned 
to  his  mother's  house.  It  appeared  that 
there  was  some  friction  between  the  prisoner 
and  his  wife,  and  also  between  their  respec- 
tive parents. 

On  January  20th,  1908,  the  prisoner  met 
his  wife  in  a  street  leading  out  of  that  in 
which  they  both  lodged,  and  killed  her  by 
cutting  her  throat  with  his  father's  razor, 
inflicting  a  wound  four  or  five  inches  lone 
and  severing  the  larynx  and  all  the  principal 
blood  vessels.  The  prisoner  then  cut  nis 
own  throat,  and  subsequently  ran  to  his 
mother's  house,  saying  to  her,  "  Kiss  me, 
mother,  before  I  die."  She  said,  "  Walter, 
what  have  you  done  ?  You  have  cut  your 
throat."  He  said,  "  Yes ;  and  I  have  cut 
Alice's  too."  The  police  arrived,  and  on 
being  cautioned  and  told  ho  would  be  taken 
into  custody  on  the  charge  of  cutting  his 
wife's  throat,  he  said,  "Yes.  I  met  my 
wife  to-night  and  I  offered  her  ^s.  She  told 
me  she  could  get  more  than  that  off  K— . 
She  told  me  she  slept  with  K— .  And  then 
I  done  it.  I  cut  her  and  then  myself.  I 
don't  know  where  the  razor  is.  That  was 
the  first  time  I  saw  her  for  three  weeks, 
and  then  she  said  she  had  slept  with  K— . 
It  is  K—  who  has  caused  all  this." 

It  appeared  that  K — ,  who  was  a  married 
man,  lived  next  door  to  the  girl's  mother. 
There  was  no  evidence,  other  than  this 
statement,  that  there  had  been  any  immoral 
relations  between  K —  and  the  prisoner's 
wife.  K—  gave  evidence  at  the  trial.  There 
was  evidence  that  the  razor  was  missing 
from  its  accustomed  place  on  January  19th. 

Arthur  Gill^  Graham  Campbell  and 
Arnold  Ward,  appeared  for  the  Crown. 

/.  A,  Symmons  appeared  for  the  defence. 

For  the  defence  it  was  urged  there  was 
such  provocation  as  to  reduce  the  crime 
from  murder  to  manslaughter. 

BucKNiLL,  J.,  in  the  course  of  his  sum- 
ming up,  said  that  Blackburn,  J.,  had  held 
in  the  case  of  B.  v.  Eothwelly  supra,  that 
under  special  circumstances  there  might  be 
such  a  provocation  by  words  as  would 
reduce  a  killing  which  would  otherwise  be 
murder  to  manslaughter  ;  for  instance,  if  a 
husband  suddenly  Beard  from  his  wife  that 
she  had  committed  adultery,  he  having  had 
no  idea  of  such  a  thing  before,  and  then 
killed  his  wife,  it  might  be  manslaughter. 
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In  taking  that  view,  Blackburn,  J.,  ap- 
peared to  have  taken  a  different  view  to 
that  of  other  judges  that  no  words,  how- 
ever opprobrious  or  provoking,  could  con- 
stitute provocation  sufficient  to  reduce  a 
case  of  murder  to  one  of  manslaughter. 
He  would  not,  however,  say  that  that 
learned  judge  was  wrong  in  his  view  of  the 
law,  and  he  told  the  jury  that  in  this  case 
they  might,  if  they  thought  fit,  reduce  this 
crime  to  manslaughter  on  the  ground  that 
the  prisoner's  wife  suddenly  in  the  street 
confessed  to  adultery. 

The  jury  returned  a  verdict  that  the  pri- 
soner was  guilty  of  murder,  but  they  added 
a  very  strong  recommendation  to  mercy  on 
the  ground  of  the  prisoner's  youth  and  on 
the  ground  that  there  was  some  provocation. 

The  learned  judge  stated  that  the  recom- 
mendation would  be  forwarded  to  the  proper 
Quarter  and  he  sentenced  the  prisoner  to 
death. 

Verdict :  Guilty  of  murder. 

Solicitor  for  the  Crown :  The  Treasury 
Solicitor. 
Solicitor  for  the  prisoner  :  H.  Pierron. 
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COUNTY  OF  LONDON  QUARTER  SESSIONS. 


April  10,  1908. 

(Before  Mr.  Robert  Wallace,  K.C,  and 
other  JJ.,  sitting  at  the  Sessions 
House,  Clerkenwell.) 

Moore  and  Others  v.  Tower  JJ. 

Licensing  Acts  —  Renewal  of  licence  —  Re- 
fusal—Premises ill  conducted— Meaning 
of— Licensing  Act,  1904  (4  Edw.  7,  c.  23), 
s.  1. 

The  licensee  of  certain  premises  voas  a  dummy 
under  a  bogus  agreement,  and  the  whole 
of  the  profits  were  taken  by  a  person  who 
was  not  the  licensee.  The  premises  were, 
however,  conducted  unthout  complaint  or 
conviction  for  ten  years. 
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Moore  and  Others  v.  Tower  J  J. 

Held,  that  the  premises  had  been  ill-con- 
ducted  within  the  meaning  of  s,  1  of  the 
Licensing  Acty  1904. 

Thia  was  an  appeal  against  the  refusal 
bjr  justices  of  the  peace  of  the  Tower 
Division  (London),  on  March  5th,  1908,  to 
^rantj  by  way  of  renewal,  a  licence  to  sell 
intoxicating  liquors  to  be  consumed  on  or 
off  the  premises  known  as  the  "Three 
Colts,"  Cambridge  Road,   Bethnal  Green. 

The  facts  are  as  follows  :  On  April  27th, 
1898,  W.  G.  Chapman  and  J.  G.  Messer 
assigned  to  Charles  BliU  the  residue  of  a 
lease  of  lifty  years  from  1888.  Bull  paid 
£15,000  down  and  a  rent  of  £l50  as  con- 
sideration. At  the  same  time  Bull  mort- 
gaged the  premises  to  Messrs.  Barclay, 
Perkins  &  Co.  for  £13,500.  At  the  time 
that  Bull  took  the  assignment  of  the  lease 
he  was  the  licensee  of  the  "Northumberland 
Arms,"  Hackney.  Bull  arranged  with  a 
man  named  William  Albert  Clark,  that 
instead  of  Bull  taking  out  the  licence  in 
his  own  name,  Clark  should  apply  for  it 
and  hold  it  on  his  behalf,  as  Bull  thought 
that  the  justices  would  not  allow  him  to 
hold  more  than  one  licence.  In  May,  1898, 
the  transfer  of  the  licence  was  granted  to 
Clark,  who  received  £lO  from  Bull  on 
taking  ui)  the  licence.  During  the  past  ten 
years  Clark  only  visited  the  house  alto- 
geUier  on  two  or  three  occasions,  and  then 
only  as  a  casual  visitor^  although  his  name 
was  painted  up  as  the  licensee.  The  licence 
was  renewed  to  Clark  annually  on  his 
signed  form  of  application.  Clark  also  made 
the  quinquennial  valuation  returns  to  the 
assessment  committee,  on  the  basis  of  a 
tenancy  agreement  entered  into  with  Bull. 
The  "  Three  Colts  "  was  in  fact  managed  by 
a  series  of  resident  managers,  Bull  paying 
all  expenses,  and  talking  the  whole  of  the 
receipts.  In  May,  1899,  Bull  gave  up  his 
interest  in  the  "Northumberland  Arms." 
In  consequence  of  a  visit  by  a  committee  of 
viewing  justices  in  1907,  notice  of  transfer 
of  the  licence  from  Clark  to  Bull  was  given, 
and  Clark  was  to  receive  a  final  £10.  On 
February  10th  the  transfer  was  refused,  and 
Messrs.  Barclay,  Perkins  <&  Co.,  as  mortga- 
gees, brought  a  Chancery  action  to  enforce 
their  mortgage.  On  February  1 2th  War- 
rington, J.,  appointed  Mr.  Alfred  A.  Moore 
receiver,  and  Mr.  T.  Candler  manager.  On 
February  18th  a  protection  order  was 
granted  to  them.  On  March  5th  the  appli- 
cation to  renew  to  Moore  and  Candler  was 
refused  by  the  Tower  justices  {B.  v. 
Lawrence     [1883\     47    J.     P.    596,    and 
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Symcms  v.  Wedmore  (189S),  58  J.  P.  197>. 
It  appeared  that  on  April  27th,  1898,  Bull 
granted  an  annual  tenancy  agreement  to 
Clark  at  a  rent  of  £300  a  year.  This  agree- 
ment was  admitted  to  be  an  entirely  bogus 
document,  inasmuch  as  it  was  never  intended 
to  be  acted  upon,  and  in  fact  never  was  acted 
upon. 

The  court  had  to  consider  whether  the 
premises  had  been  "ill-conducted"  within 
the  meaning  of  s.  1  of  the  Licensing  Act, 
1904. 

F,  E.  Smith,  K.C.,  M.P.  (E,  D.  Muir  with 
him),  for  the  respondents.— The  brewers  are 
involved  in  the  deception  practised  on  the 
justices  in  the  matter,  because  they 
financed  Bull,  and  ought  to  have  known 
that  Clark,  the  licensee,  was  not  on  the 
premises,  and  had  no  interest  of  any  descrip- 
tion in  the  business. 

Enoch  Cullen,  inspector  of  the  J.  Division 
of  the  Metropolitan  Police,  was  called,  and 
proved  that  he  had  been  in  charge  of  the 
district  for  eight  and  a-half  years,  and  had 
never  seen  Clark  in  the  house.  Cross- 
examined  :  "  The  house  has  always  been  well 
conducted  and  there  have  been  no  com- 
plaints." 

Charles  Bull  and  William  Albert  Clark 
also  gave  evidence. 

The  appellants  called  no  witnesses. 

Avory,  K.C.  {A.  F,  Wootten  with  him),  for 
the  appellants. — So  far  as  the  facts  stated 
relate  to  the  conduct  of  Bull  and  Clark, 
they  are  admitted,  but  it  is  strenuously 
denied  that  Messrs.  Barclay,  Perkins  &  Co. 
had  any  idea  of  the  real  arrangement 
between  the  men.  The  bogus  agreement 
was  not  produced  or  shown  to  the  justices 
at  any  time,  so  it  could  not  have  been  used 
to  deceive  them.  Under  s.  1  of  the  Act  of 
1904  the  court  has  to  find  that  the  premises 
are  ill-conducted.  Therefore  it  resolves 
itself  into  a  very  clean  question  of  law.  I 
will  assume  that  Bull  and  Clark  practised 
a  deception  on  the  justices,  who,  bad  they 
known  of  the  real  facts,  would  never  have 
granted  the  licence  to  Clark.  The  question 
for  consideration  is  whether  that  de^^eption, 
which  was  a  personal  one,  made  the  premi- 
ses ill-conducted.  I  submit  that  the  facts 
stated  do  nothing  of  the  kind.  The  statute 
does  not  say,  "on  the  ground  that  the 
licensee  has  misconducted  himself.''  It 
nmst  be  that  the  licensed  premises  are  ill- 
conducted. 

Mr.  Wallace,  K.C— Supposing  an  un- 
licensed   person    sold   liquor   on    licensed 


Digitized  by 


Coogl( 


THE   JUSTICE    OF   THE    PEACE. 


Moore  and  Others  v.  Tower  JJ. 

premises,  would  that  make  the  premises 
ill-conductedl 

-4wry,K.C.— That  would  be  misconduct 
on  the  part  of  the  person,  for  which  he 
could  be  prosecuted  under  s.  3. 

Mr.  Wallace,  K.C— Is  it  not  misconduct 
of  the  premises,  selling  without  a  licence  ? 

Avory^  K.C.  -No.  The  premises  are  not 
ill-conducted.  Supposing  a  j)erson  was 
asked,  "Have  these  premises  been  well- 
conducted  or  ill- conducted  T  he  would 
answer,  "  Well-conducted,"  as  did  the  police- 
inspector.  His  evidence  reallv  disposes  of 
the  objection,  because  his  evidence  is  that 
as  licensed  premises  they  had  been  well- 
conducted  the  whole  time  without  any 
complaint  whatever. 

Mr.  Wallace,  K.C.— Is  there  any  autho- 
rity on  this  point  ? 

Avorp,  K.C. — No,  there  is  none. 

Mr.  Wallace,  K.C— Would  not  selling 
without  a  licence  make  the  premises  ill- 
conducted  ? 

Avoryy  K.C. — It  would  be  misconduct  on 
the  part  of  Bull.  The  conduct  of  the 
premises  has  been  good  and  orderlv,  and  I 
say  this  case  does  not  come  within  this 
section  at  all.  The  application  for  the 
licence  was  not  made  on  behalf  of  Bull  or 
Clark,  or  in  their  interests.  It  was  made 
on  behalf  of  Mr.  Moore,  who  had  been 
appointed  by  the  court  as  receiver  for 
Messrs.  Barclay,  Perkins  k  Co.,  who  had 
an  interest  of  £13,600  in  the  premises. 
Secondly,  I  submit  as  a  matter  of  fact  there 
is  nothing  \^hich  will  justify  the  court  in 
taking  away  this  licence  altogether,  and 
depriving  the  mortgagees  of  the  benefit  of 
their  security. 

F.  E,  Smith,  K.C,  in  reply.— A  breach  of 
the  law  continuing  for  a  long  time,  as  in  this 
case,  must  make  the  premises  ill-conducted 
within  the  meaning  of  the  section.  Accord- 
ing to  the  decision  m  the  case  of  Peckover  v. 
De/ries  {1906\  71  J.  P.  38,  where  a  person 
placed  himself  in  the  position  in  which  Bull 
nas  placed  himself,  he' committed  a  breach 
of  the  licensing  laws.  I  submit  that  in  the 
present  instance  there  is  abundant  evidence 
of  the  ill-conduct  of  the  premises.  Bricks 
and  mortar  can  be  guilty  of  nothing,  and 
the  ill-conduct  of  the  premises  must  be 
governed  from  the  condiuct  of  those  con- 
nected with  it.  See  also  Izzard  v.  Grimes, 
The  Times,  February  I4th,  1896 ;  William- 
son  V.  Morris  (1898),  62  J.  P.  790 ;  [1899] 
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1  Q.  B.  7 ;  and  Dunning  v.  Otffcn  (1907), 
71  J.  P.  383; 


[1907]  2  K.  B.  237. 


Mr.  Wallace,  K.C— As  to  the  first  ques- 
tion of  law  raised  bv  Mr.  Avory  in  regard  to 
the  construction  of  s.  1  of  the  Licensing 
Act,  1904,  as  to  whether  in  fact  the  conduct 
described  in  this  case  was  ill-conduct  within 
that  section,  in  our  view,  clearly  in  this  case, 
the  selling  there  on  these  premises  by  an 
unlicensed  person  for  years  was  misconduct 
within  the  meaning  of  the  section.  On  the 
second  question,  which  is  one  of  general 
discretion,  having  considered  the  entire  cir- 
cumstances, we  think  the  conduct  of  the 
licensee  could  not  be  defended.  That  is 
manifest.  We  have  always  to  consider,  also, 
other  ^rties  than  the  licensee.  The  ques- 
tion arises  whether  the  brewers  were  cogni- 
zant of  what  was  taking  place  or  whether 
they  really  knew,  or  mignt  have  known,  if 
they  had  chosen.  The  bench  are  unani- 
mously of  opinion  that  the  brewers  knew 
or  ought  to  have  known.  They  were  told 
practically  at  the  beginning  and  knew 
throughout.  The  appeal  will  be  dismissed 
with  costs. 

A,  F,  Wootten.—!  am  instructed  to  ask 
your  lordship  to  state  a  case  on  the  question 
of  law. 

Mr.  Wallace,  K.C.  —  The  point  is 
whether  the  sale  by  an  unlicensed  person 
on  the  premises  is  misconduct  within  the 
meaning  of  the  Act.  I  should  have  thought 
that  it  was  not  arguable. 

A.  F,  Woollen,— ^My  friend,  Mr.  Avory, 
has  argued  it. 

Mr.  Wallace,  K.C— Of  course,  if  there 
is  a  real  question,  I  have  no  wish  to  shut 
you  out,  but  for  the  present  I  will  reserve 
my  decision.* 

Solicitors  for  the  appellants:  Marson, 
Son  and  Haigh. 

Solicitors  for  the  respondent  justices : 
E.  W.  and  Bruce  Beal. 


*  We  have  been  given  to  understand  that  it 
is  not  proposed  to  proceed  with  the  special 
case.— Eds.  J. P. 
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KING'S  BENCH  DIVISION. 


February  12,  1908. 

(Before   Alverstone,    L.C.J.,   A.   T. 
Lawrence  and  Sutton,  JJ.) 

Rex  V,  Lyndon  and  Another  ;  Ex  parte 
Moffat. 

Motor  car—Obstruction  of  highway  — 
Offence  in  connection  with  the  driving 
of  a  motor  car— Highway  Act,  1835 
(5  &  6  Will.  4,  c.  50),  8.  72— Motor  Car 
Act,  1903  (3  Edw.  7,  c.  36),  8.  4  (1). 

Leaving  a  motor  car  unattended  so  as  to 
cause  an  obstruction  on  a  highioay  is 
not  an  offence  in  connection  tvith  the 
driving  of  a  motor  car,  and,  therefore, 
a  conviction  of  the  driver  for  so  doing 
cannot  be  endorsed  on  his  licence 
under  s,  4  (1)  of  tke  Motor  Car  Act, 
1903. 

Rule  nisi  to  two  justices  for  Worcester- 
shire calling  upon  them  to  show  cause  why 
a  writ  of  certiorari  should  not  issue  to 
remove  into  the  High  Court  and  quash  an 
order  made  by  them  on  August  7tb,  1907, 
whereby,  upon  the  conviction  of  the  appli- 
cant, William  Moffat,  for  that  he  on  July 
22nd.  1907,  at  Bournorook,  in  the  parish  of 
Nortlifield  in  the  said  county,  did  unlaw- 
fully and  wilfully  obstruct  the  free  passage 
of  a  certain  highway  there  situate,  called 
High  Street,  by  then  and  there  leaving  a 
motor  car  thereon  for  a  long  and  unreason- 
able time,  to  wit.  fortv-five  minutes,  the 
justice.s  ordered  tnat  the  said  conviction 
should  be  endorsed  upon  the  motor  licence 
held  by  the  applicant.  The  rule  was  moved 
upon  the  ground  that  the  justices  had  no 
jurisdiction  to  order  that  the  conviction  in 
question  should  be  endorsed  upon  the 
motor  licence  held  by  the  applicant. 

The  following  facts  appeared  from  the 
applicant's  affidavit : 

On  Au^st  2nd,  1907,  the  applicant  was 
served  with  a  summons  to  appear  before  the 
court  of  summary  jurisdiction  sitting  atSelly 
Oak  on  August  7th,  1907,  to  answer  an  in- 
formation charging  him  with  unlawfully  and 
wilfully  obstructing  the  free  passage  of  the 
highway  in  question  by  leaving  a  motor  car 
thereon  for  a  long  and  unreasonable  time. 
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to  wit,  forty-five  minutes,  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided.  The  summons  further  required 
the  applicant  to  produce  to  the  court  his 
licence  to  drive  the  motor  car. 

The  applicant  attended  the  hearing,  and 
the  police  evidence  was  that  the  car  was 
entirely  unattended,  and  was  standing 
across  the  road,  leaving  very  little  space 
for  cycles  and  other  vehicles  to  pass  between 
the  car  and  the  tramway  metals,  and  that 
the  car  was  in  this  position  for  three- 
quarters  of  an  hour.  The  defence  was  that 
Mr.  Moffat,  the  present  applicant,  had  left 
the  car  for  the  purpose  of  sending  a  tele- 
phone me&sage.  and  that  his  leaving  the  car 
for  the  time  alleged  was  due  to  the  delay 
at  the  telephone  office,  and  that  there  was 
no  wilful  obstruction  of  the  highway.  The 
justices,  however,  fined  the  applicant  7«.  6c?. 
and  costs.  Immediately  after  the  convic- 
tion the  justices  called  upon  him  to  produce 
his  licence  for  endorsement,  but  the  apuli- 
cant's  solicitor  objected  on  the  ground  that 
they  had  no  power  under  the  Highway 
Act,  1835,  to  endorse  the  licence,  but  the 
justices  held  that  they  had  full  power  and 
endorsed  the  licence,  with  the  particulars 
of  the  offence,  as  follows :"  Obstructing 
the  free  passage  of  a  certain  highway,  to 
wit.  High  Street,  Bournbrook,  Worcester- 
shire on  the  27th  day  of  July,  1907,  by  then 
and  there  leaving  a  motor  car  thereon  for 
a  long  and  unreasonable  time,  to  wit,  45 
minutes,  contrary  to  the  Highway  Act,  1835, 
s.  72." 

The  argument  on  which  the  rule  nisi  was 
granted  was  that  the  words  of  s.  4  (1)  of 
the  Motor  Car  Act,  1903 :  "  any  offence  in 
connection  with  the  driving  of  a  motor  car  " 
did  not  include  the  offence  of  obstructing 
the  highway  by  leaving  the  motor  car 
thereon,  as  that  had  nothing  to  do  with 
driving  the  car. 

The  Highway  Act,  1835,  s.  72,  provides  ; 

"  If  any  person  .  .  .  shall  in  any  way 
wilfully  obstruct  the  free  passage  of  any 
.  .  .  highway ;  every  person  so  offend- 
ing .  .  .  shall  .  .  .  forfeit  and  pay 
any  sum  not  exceeding  forty  shillings, 
over  and  above  the  damages  occasioned 
thereby." 

The  Motor  Car  Act,  1903,  s.  4  (I),  pro- 
vides : 

"Any  court  before  whom  a  person  is 
convicted  of  an  offence  under  this  Act,  or  of 
any  offence  in  connection  with  the  driving 
of  a  motor  car,  other  than  a  first  or  second 
offence,  consisting  solelv  of  exceeding  any 
limit  of  speed  fixed  under  this  Act    .    .    . 
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if  the  persoD  convicted  holds  an^  licence 
under  this  Act,  shall  caase  particulars  of 
the  conviction  and  of  any  order  of  the  court 
made  under  this  section,  to  be  endorsed 
upon  any  licence  held  by  hiin,  and  shall 
also  cause  a  copy  of  those  particulars  to  be 
sent  to  the  council  by  whom  any  licence  so 
endorsed  has  been  granted/' 

No  one  appeared  to  show  cause  against 
the  rule. 

Avory.  K.C.,  and  H.  A,  McCardie,  who 
api^eared  in  support,  having  stated  the 
facts, 

The  court  made  the  rule  absolute  without 
further  argument. 

Bule  absolute. 

Solicitors  in  support  of  the  rule ;  Crow- 
ders,  Vizard,  Oldham  <fe  Co.,  for  Saunders, 
Bradbury  and  Saunders,  Birmingham. 
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emjaowered  to  make  byelaws  for  regu- 
lating the  days  and  hours  during  which 
the  park  was  to  be  open  or  shut^  and 
the  prices  of  admission  on  any  special 
occasion,  provided  that  the  days  on 
which  the  park  should  be  shut  should 
not  exceed  seven  in  any  one  year.  The 
appellants  had  on  several  occasions 
closed  the  park  to  the  public  and  per- 
mitted it  to  be  used  for  a  fite  or  fancy 
fair  in  aid  of  a  hospital^  but  made  no 
charge  for  admission^  though  the  per- 
sons so  permitted  to  use  the  park  made 
certain  charges  for  admissum.  With 
this  exception,  the  park  had  never  been 
closed  to  the  public.  The  average  cost 
of  maintaining  the  park  was  £3,525 
per  annum,  and  the  average  revenue 
uHis  £62  lOs.  j)er  annum. 

Held,  that  the  park  was  not  rateable. 
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March  31,  1908. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  J  J.) 

Liverpool  Corporation  v.  West  Derby 
Union  Assessment  Committee. 

Rating— Public  park—Struck  with  sterility 
—Power  to  sell— Power  to  close— Right 
to  charge  for  admission. 

The  appellants  bought  certain  lands  from 
several  vendors  and  appropriated  them 
for  use  as  a  pvhlic  park  under  the 
powers  conferred  on  them  by  the  Liver- 
pool Improvement  Act,  1865,  which,  by 
«.  14,  empowered  them  to  purchase  and 
appropriate  lands  f<yr  that  purpose^ 
and  by  «.  16  authorised  them  from  time 
to  time  to  sell  or  lease  any  part  of  the 
lands  so  acquired  which  were  not  re- 
quired for  the  purposes  of  the  Act  The 
conveyances  contained  no  trusts  or  other 
provisions  which  would  have  the  effect 
of  restricting  the  purchasers  as  to  the 
use  of  the  lands  conveyed.  By  the 
Liverpool  Improvement  and  Water- 
works Act,  1871,  the  appellants  were 
IJX) 


Case  stated  for  the  opinion  of  the  court 
in  pursuance  of  an  order  dated  the  9th  day 
of  April  1907  made,  in  the  matter  of  an 
appeal  to  quarter  sessions,  by  Sutton  J. 
whereby  it  was  ordered  that  the  facts 
of  the  appeal  be  stated  in  the  form  of 
a  special  case  for  the  opinion  of  this  court, 
that  in  case  of  difference  between  the  parties 
the  said  special  case  be  setUed  by  Henry 
Gordon  Shee  Esquire  K.C.,  and  that  judg- 
ment in  conformity  with  the  decision  of 
this  court  and  for  such  costs  as  this  court 
shall  a4judge  be  entered  on  motion  by 
either  party  at  the  sessions  next  or  next 
but  one  after  such  decision  shdl  have  b^n 
given. 

1.  In  a  poor  rate  made  by  the  overseers 
of  the  poor  for  the  township  of  Walton  in 
the  city  of  Liverpool  dated  the  2nd  day  of 
April  1906,  the  appellants  were  rated  and 
assessed  as  the  occupiers  of  certain  lands 
vested  in  them  and  appropriated  to  the  use 
of  the  public  as  a  public  nark  and  known 
as  Stanley  Park,  and  bowling  greens  at  a 
total  gross  rateable  value  of  £293  and  a 
total  net  rateable  value  of  £279. 

2.  The  following  are  particulars  of  the 
said  assessment : 

GroHS  Net 

No.  eBtimaled     rateable 

rental.        value. 

13,165.    Stanley  Park  and 

bowling  green  -       £293      £279. 

3.  The  said  lands  which  comprise  a  total 
area  of  eighty-nine  acres  are  part  of  a  total 
area  of  nmety-nine  acres  acquired  bv  the 
corporation   under   the    powers   conferred 
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upon  them  by  s.  14  of  the  Liverpool  Im- 
provement Act  1865  which  section  enacted 
as  follows : 

"  The  corporation  from  time  to  time,  as 
they  think  litw  may  purchase  by  agreement 
the  fee  simple,  whether  in  possession  or 
reversion,  of  and  in  any  lands  situate  either 
within  or  beyond  the  limits  of  the  borough, 
which  they  may  think  suitable  for  public 
parks  or  play^unds,  and  places  of  recrea- 
tion for  the  mhabitants  of  the  borough, 
and  may  from  time  to  time,  as  they  think 
fit,  lay  out  and  appropriate  the  same,  or 
any  part  or  parts  thereof  respectively,  or, 
with  the  approval  of  the  lords  commis- 
sioners of  her  Majesty's  Treasury,  any  lands 
now  belonging  to  the  corporation,  for  any 
of  such  purposes,  and  may  from  time  to 
time  make  byelaws,  rules,  and  orders  for 
the  management  and  regulation  thereof, 
and  of  persons  resorting  thereto,  and  may 
also  from  time  to  time  repeal,  alter,  or  vary 
all  or  any  of  such  byelaws,  rules,  or  orders.*^' 

The  said  ninety-nine  acres  were  purchased 
from  and  conveyed  to  the  appellants  by 
several  different  vendors.  In  all  material 
points  the  conveyances  are  similar  in  form. 
They  contain  no  trusts  or  other  provisions 
which  would  have  the  effect  of  restricting 
the  purchasers  as  to  the  use  of  the  lands 
conveyed. 

4.  The  appellants  after  the  purchase  of 
the  said  lands  laid  out  eighty- nine  acres  of 
the  same  as  a  public  park  or  recreation 
ground. 

Of  the  remaining  ten  acres  of  the  land  so 
acquired  as  aforesaid  two  acres  were  utilised 
by  the  appellants  for  street  improvements 
and  eight  acres  were  sold  or  leased  by  the 
appellants  under  the  pjowers  conferred  upon 
them  by  s.  16  of  the  said  Liverpool  Improve- 
ment Act  1865.  The  said  section  enacted 
as  follows : 

'*The  corporation  may  from  time  to  time 
sell  and  absolutely  dispose  of,  or  otherwise, 
at  their  option,  may  demise  and  grant,  upon 
building  or  other  leases,  for  such  term  of 
years,  and  to  such  person  or  corporation, 
and  on  such  terms  and  conditions  as  they 
mav  think  fit.  all  or  any  part  of  the  lands 
to  be  acquired  by  them  under  the  authority 
of  this  Act  which  shall  not  be  required  for 
the  purposes  of  this  Act ;  and  the  corpora- 
tion shfiill  apply  to  the  purposes  of  this  Act, 
or  towards  the  repayment  of  any  money 
which  they  may  borrow  under  the  authority 
of  this  Act,  the  proceeds  of  any  such  sale, 
and  the  annual  or  other  sums  or  rents  to 
arise  from  any  such  lease." 
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5.  The  work  of  laying  out  the  said  eighty- 
nine  acres  of  land  as  a  public  park  or  recrea- 
tion ground  was  completed  in  or  about  the 
year  1870  and  on  the  4th  May  of  that  year 
the  byelaws,  rules  and  oroers  made  by 
the  city  council  under  the  said  Liverpool 
Improvement  Act  1865  declared  the  park 
then  known  as  Stanley  Park  open  to  the 
public  and  appropriated  it  to  their  use 
subject  to  the  reservations  set  forth  in  the 
byelaws. 

On  the  14th  May  1870  the  said  park  was 
formally  opened,  the  mayor  attending  the 
opening  ceremony  in  state,  and  from  that 
time  forth  the  appellants  have  appropriated 
and  devoted  the  said  park  for  the  purpose 
of  public  resort  and  recreation  and  for  use 
and  enjoyment  by  the  public  subject  to  the 
byelaws  rules  and  regulations  which  have 
from  time  to  time  been  made  by  the  city 
council  for  the  regulation  thereof. 

By  the  Liverpool  Improvement  and 
Waterworks  Act  1871,  s.  52,  it  was  provided 
as  follows : 

"  The  corporation  may  make  byelaws  for 
all  or  any  of  the  following  purposes  re- 
lating to  any  park  or  place  of  puolic  resort 
or  recreation  under  their  control  whether 
within  or  beyond  the  limits  of  the  borough  ; 
(namely,) 

"For  appointing  and  regulating  keepers 
or  servants  employed  therein  : 

"  For  regulating  the  days  and  hours  on 
or  during  which  any  footpath  into  or 
through  the  park  or  place  may  be  closed, 
and  during  which  the  park  or  place  is  to  be 
open  or  shut,  and  the  terms  of  and  prices 
for  admission  to  the  park  or  place  on  any 
special  occasion : 

"Provided  that  the  days  on  which  the 

Sark  shall  be  shut  shall  not  exceed  seven 
ays  in  the  whole  in  any  one  year,  and  that 
on  all  other  days  no  footpath  shown  on  the 
deposited  plans  as  substituted  footpaths  for 
the  public  footpaths  respectively  authorised 
to  be  stopi)ed  up  shall  be  closed  between 
five  o'clock  in  the  morning  and  seven  o'clock 
in  the  evening  from  the  30th  of  September 
to  the  1st  of  April,  or  between  five  o'clock 
in  the  morning  ana  ten  o'clock  in  the  even- 
ing on  any  other  days,  except  as  aforesaid  : 
"For  regulating  the  conauct  of  persons 
fre<}uentinff  the  park  or  place,  and  for  pro- 
hibiting therein  any  preaching,  religious 
service,  lecture,  or  public  discussion,  and 
the  holding  of  any  meeting  for  religious  or 
political  purees : 

"  For  prohibiting  the  beating,  shaking,  or 
cleaning  of  carpets : 
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"For  regulating  the  days  on  and  hours 
during  which  and  parts  in  which  games  and 
gymnastics  are  to  be  permitted  therein  : 

"For  rej^ulating  the  days  on  and  hours 
during  which  and  parts  in  which  bands  of 
music  or  other  music  are  or  is  to  be  per- 
mitted therein  : 

"  For  regulating  refreshment  rooms  there- 
in, and  the  days  on  and  hours  during  which 
they  are  to  be  opened  or  shut,  and  the 
nature  and  price  of  the  articles  and  things 
to  be  sold  therein : 

"  For  regulating  or  preventing  the  admis- 
sion of  dogs  therein : 

"  For  preventing  males  from  intruding  on 
or  using  playgrounds  or  other  places  therein 
set  apart  for  the  use  of  females,  and  vice 
verssl: 

"  For  regulating  or  preventing  the  admis- 
sion of  horses  and  vehicles  therein  : 

"  For  regulating  the  traffic,  and,  if  thought 
necessary,  prohibiting  any  particular  kind 
of  traffic,  in  any  road  within  or  forming  an 
approach  to  or  boundary  roads  of  the  park 
or  place,  and  not  being  a  public  highway : 

"  For  protecting  from  any  injury  build- 
ings, terraces,  fountains,  bridges,  walks, 
seats,  fences,  and  other  parts  of  or  things 
belonging  to  the  park  or  place,  and  for  pre- 
venting the  destruction  or  injury  of  aquatic 
or  other  birds,  animals,  trees,  plants,  shrubs, 
or  flowers,  and  plucking  of  flowers  and 
leaves  therein : 

"  For  enabling  the  servants  of  the  corpo- 
ration to  exclude  therefrom  persons  intoxi- 
cated or  attired  otherwise  than  in  a  decent 
manner,  and  to  remove  therefrom  persons 
guilty  of  a  breach  of  any  bvelaw  relative 
thereto,  or  of  any  public  law.''* 

By  the  Liverpool  Improvement  Act  1886, 
a.  19,  it  was  provided  as  follows:  "Not- 
withstanding anythingcontained  in  section  52 
of  the  Liverpool  Improvement  and  Water- 
works Act  1871  or  m  any  byelaws  made 
thereunder  the  corporation  may  at  any 
time  and  from  time  to  time  close  any  public 
park  or  recreation  ground  under  their  con- 
trol or  any  part  thereof  for  such  periods  as 
they  may  think  fit  for  the  purpose  of  allow- 
ing the  same  to  be  used  for  military  pur- 
poses by  any  of  her  Majesty's  regular  reserve 
or  auxiliary  forces." 

By  the  Liverpool  Corporation  General 
Powers  Act,  1905,  s.  10,  it  was  provided  as 
follows  : 

"(1)  The  corporation  may  allocate  and 
appoint  for  the  purpose  of  holding  public 
meetings  sites  or  spaces  in  the  parl^  and 
other  places  of  public  resort  or  recreation 
under  their  control  (other  than  closed  burial 
192 
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grounds)  as  well  bs  upon  any  lands  which 
are  the  property  of  the  corporation. 

"  (2)  The  corporation  snail  give  public 
notice  of  the  sites  or  spaces  so  allocated  and 
appointed  in  such  manner  as  they  think  fit. 

"(3)  The  power  of  the  corporation  to 
make  byelaws  under  stetion  52  of  the 
Liverpool  Improvement  and  Waterworks 
Act  1871  relating  to  parks  or  places  of 
public  resort  or  recreation  under  their 
control  shall  extend  to  making  byelaws  for 
regulating  the  holding  of  public  meetings  in 
an)r  such  park  or  place  or  upon  any  lands 
which  are  the  propert]^  of  the  corporation 
and  the  notice  to  be  given  of  intention  to 
hold  such  meetings. 

"(4)  The  corporation  shall  not  allocate 
and  appoint  any  site  or  space  as  aforesaid 
lying  to  the  westward  of  the  structure  of 
the  Liverpool  Overhead  Railway." 

Section  15  of  the  same  Act  provided  : 

"The  corporation  may  make  payments 
out  of  the  general  rate  lor  or  towards  the 
expenses  of  and  incidental  to  the  provision 
of  music  in  any  park  or  place  of  public 
resort  or  recreation  under  their  control  or  in 
any  building  situate  therein  but  so  that  the 
amount  expended  in  any  year  for  that  pur- 
pose does  not  exceed  one  thousand  five 
hundred  pounds." 

The  byelaws  at  present  in  force  are  those 
made  by  the  council  on  the  2nd  June, 
1897. 

6.  The  park  is  laid  out  partly  as  shrub- 
beries  and  ornamental  grounds  with  a  lake, 
plantations  and  flower  beds,  and  partly  as 
grass  land  which  is  used  for  cricket,  bowls, 
and  other  games. 

An  important  feature  of  the  park  is  a 
handsome  stone  terrace  or  promenade  from 
which  extensive  views  can  be  obtained  of 
the  surrounding  district. 

There  are  a  number  of  shelter  pavilions,  a 
band  stand  and  other  accessones  strictly 
incidental  to  its  use  and  maintenance  as  a 
public  park,  ornamental  lakes  with  stone 
and  rustic  bridges  and  boat-houses.  The 
ornamental  grounds  are  tastefully  laid  out 
and  planted  with  trees,  shrubs  and  flowers ; 
garden  seats  are  numerous  and  placed  in 
convenient  positions.  Laree  public  bowling 
greens  with  a  well  eauipped  bowl-house  and 
shelter  have  lately  oeen  laid  out  on  land 
adjoining  the  terrace. 

There  is  also  an  aviary^,  well  stocked  with 
a  fine  and  varied  collection  of  tropical  and 
other  birds,  also  a  very  large  conservatory 
or  joalm  house. 

Other  buildings  in  the  park  consist  of  a 
house  occupied,  rent  free,  by  the  park  super- 
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intendent,  and  a  lodge  occupied  by  the  park 
keepers  rent  free.  The  park  is  surrounded 
by  Doundary  walls  and  ornamental  iron 
railings. 

There  is  a  large  population  resident  in 
the  neighbourhood  of  the  park  and  it  is 
much  used  by  the  public. 

7.  Pursuant  to  the  power  conferred  on  the 
corporation  by  the  statutes  and  byelaws 
hereinbefore  mentioned,  the  corporation 
have  on  several  occasions  closed  the  park  to 
the  public  and  have  permitted  it  to  be  used 
for  purposes  of  a  f^te  or  fancy  fair  in  aid  of 
a  local  hospital.  The  corporation  did  not 
make  any  charge  for  admission  to  the  park, 
but  the  persons  who  were  so  permitted  to 
use  the  park  did  in  fact  make  certain  charges 
for  admission.  Save  as  aforesaid  the  park 
has  never  been  closed  to  the  public  under 
the  said  statutes  or  byelaws. 

8.  The  average  cost  of  maintaining  the 
park  for  the  past  five  years  amounted  to 
the  sum  of  £3,525  per  annum,  whilst  the 
average  annual  revenue  derived  therefrom 
daring  the  same  period  amounted  to  the 
sum  of  £62  10s.  Od, 

The  following  are  particulars  of  the  annual 
expenditure  and  annual  receipts  for  the 
five  years  terminating  1905,  that  is  to  say  : 

£  «.    d. 

Annual  income  1901    -    29  14    0 

„            „       1902    -    26  13    0 

„            „       1903    -    31  2    8 

1904    -    92  2     1 

„            „        1905    -  133  10 


312     12    9 

Average  income  for  five 

years,  £62 10s. 

per  annum. 

£       «.  d. 

Expenditure  1901     - 

2,717     5    8 

1902     - 

3,747     2    5 

1903      - 

4,052     8     1 

1904      - 

3,408    2     7 

1905      - 

2,691     1     7 

16,616    0    4 

Average  expenditure  for  five  years,  £3,525 
per  annum. 

The  revenue-producing  properties  in  the 
park  consist  ot :  (1)  Two  bowling  greens 
which  are  let  at  an  annual  rental  of  £70, 
which  sum  is  expended  in  keeping  the 
grounds  in  proper  condition  ;  (2)  A  boat- 
house  on  the  lake  which  is  let  to  a  model 
yacht  club  at  a  rental  of  £7  10s.  Od.  per 
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annum  ;  (3)  Sums  received  from  persons  to 
whom  keys  have  been  allotted  enabling 
them  to  obtain  admission  into  the  park ; 
(4)  Permission  has  also  been  granted  to 
the  British  Workman  Public  House  Co., 
Limited,  to  erect  a  refreshment  kiosk  in  the 
park,  the  company  to  pajr  to  the  corporation 
an  annua]  sum  eaual  to  six  per  cent,  of  their 
takings.  This  kiask  has  not  yet  been 
erected. 

9.  It  was  contended  by  the  appellants 
that  they  were  not  liable  in  law  to  be  rated 
in  respect  of  the  said  park  and  bowling 
greens  on  the  following  grounds  : 

(1)  That  they  were  not  occupiers  thereof. 

(2)  That  if  they  were  such  occupiers  they 
were  by  reason  of  the  matters  and  things 
hereinbefore  stated  not  liable  to  be  rated  in 
respect  thereof. 

The  respondents  contended  that  the 
appellants  were  in  occupation  of  the  said 
park  and  bowling  greens  and  were  liable  to 
be  rated  in  respect  of  the  same. 

10.  The  question  for  this  honourable 
court  is  whether  the  contentions  of  the 
appellants  or  the  contentions  of  the  respon- 
dents are  correct. 

11.  If  this  honourable  court  should  decide 
that  the  contentions  of  the  appellants  are 
correct  the  said  rate  is  to  be  quashed.  If 
otherwise  the  said  rate  is  to  stand  affirmed. 

Macmorran^  K.C.  {A.  H,  Maxu^ll  with 
him),  for  the  appellants.— The  appellants 
are  not  liable  to  be  rated  in  respect  of  this 
park.  The  case  is  within  the  principle  of 
the  Brockwell  Park  Case  (1897),  61  J.  P.  680 ; 
[1897]  A.  C.  625,  and  Manchester  Corpora- 
turn  V.  Charlton  Unum  (1899\  15  T.  L.  R 
327.  Sections  14  and  16  of  the  Liverpool 
Improvement  Act,  1865,  only  give  the  cor- 
poration power  to  sell  surplus  land,  and 
once  the  land  has  been  appropriated  as  a 
public  park  the  corporation  have  no  power 
to  sell  it.  There  is  no  beneficial  occupation 
till  a  power  of  sale  has  been  exercised. 
The  only  suggested  distinction  between 
Manchester  Corporation  v.  Chorlton  Union^ 
supra,  and  the  Brockwell  Park  Case,  supra, 
was  that  in  the  former  case  there  was  under 
the  Public  Health  Acts  Amendment  Act, 
1890,  a  i)ower  to  close  the  parkland  let  it, 
whereas  in  the  Brockwell  Park  Case,  supra, 
that  could  not  be  done,  but  the  court  neld 
that  that  was  not  a  sufficient  distinction. 
These  two  cases  taken  together  cover  the 
present  one.  The  case  relied  upon  for  the 
respondents  is  Liverpool  Corporation  v. 
West  Derby  Union  Assessment  Committee 
{1905),  69  J.  P.  277,  but  the  two  cases  I 


R3 

Digitized  by 


GSogle 


THE   JUSTICE   OF   THE    PEACE. 


Liverpool  Corporation  v.  West  Derby 
Union  Assessment  Committee. 

have  already  cited  show  that  this  park  is 
incapable  of  occupation  in  the  rating  sense. 
The  case  of  Liverpool  Corporation  v.  West 
Derby  Union  Assessment  Committee^  supra, 
is  to  be  distinguished  on  the  ground  that 
there  is  here  no  power  to  deal  with  this 
property,  except  as  a  public  park,  once  it 
has  been  appropriated  to  that  purpose. 

Horridge,  K.C.  (F.  A.  Green  with  him), 
for   the   respondents. — This   case    is    not 
covered  by  the  Brocktoell  Park  Case,  supra. 
Ever  since  the  case  of  Jones  v.  Mersey  Docks 
{1865),  29  J.  P.  483,  the  only  exception  to 
rateability  is  in  the  case  of  the  Crown  and 
representatives  of  the  Crown  and  when  the 
statute  itself   has   struck   the   land  with 
sterility,   and   there   is   also   the  case  of 
sewers,    and    the    decision    in  Manchester 
Corporation  v.  Chorlton  Union,  supra.    In 
Liverpool  Corporation  v.  West  Derby  Union 
Assessment  Committee^  supra,  the  statute 
itself  struck  the  land  with  sterility.    So 
also  in  West  Bromwich  School  Board  v.  West 
Bromwich  Overseers  (1884\  13  Q.  B.  D.  929. 
This  park  can  be  let  for  grazing.    Unless  it 
is  struck  with  sterility  it  is  rateable.    In 
the  Brockwell  Park  Com,  supra,  the  land 
was  directly  struck  with  sterility  by  the 
statute  itself.    The  case  of  Manchester  Car- 
poration  v.   Chorlton  Union,   supra^  was 
wrongly  decided  on  this  point.    There  was 
power  there  to  acquire  the  land,  and  it 
was  acquired  under  statutory  powers  by  a 
conveyance  which  restricted  the  use  of  it. 
In  no  case  except  that  has  it  ever  been  held 
that  land  not  struck  with  sterility  by  the 
statute   by    which    it    was   acquired    was 
exempt.     Liverpool   Corporation  v.    West 
Derby  Union  Assessment  Committee,  supra,  is 
directly  in  point.    The  appellants'  statutory 
permission  to  provide  this  park  does  not 
exempt  it  from  rating.    That  point  is  con- 
cluded   by     Manchester    Corporation    v. 
Chorlton    Union,    supra.      Here   there    is 
power  to  sell  and  to  lease,  and,  therefore, 
it  cannot  be  said  that  the  land  is  reserved 
for  one  purpose  only  or  struck  with  sterility 
for  all  time.    Under  the  byelaws  power  is 
reserved  to  the  appellants  to  use  tne  park 
for  any  purpose  they  like  on  any  day  of  the 
year.    The  appellants  can  sell  the  land  with 
the  consent  of  the  Local  Government  Board 
under    the    Municipal    Corporations   Act, 
1882.    The  appellants  can  close  this  park  to 
the  public  on  certain  days  and    make  a 
charge  for  admission  ;  therefore,  they  have 
a  beneficial  occupation.    The  possible  earn- 
ings are  much  greater  than  in  the  case  of 
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Manchester  Corporation  v.  Chorlton  Union 
supra, 

Alverstone,  L.C.J.— In  my  opinion  this 
appeal  must  be  allowed.  I  think  that  for 
all  practical  purposes  this  case  is  governed 
by  the  case  of  Manchester  Corporation  v. 
Chorlton  Union,  supra,  and  we  oujB^ht  not 
in  this  court  to  attempt  to  draw  distinctions 
when  the  case  is  substantially  governed  by 
that  decision.  Mr.  Horridge  has  raised 
three  points,  and  he  is  quite  entitled  to 
have  us  deal  with  the  case  on  those  points 
in  the  order  in  which  he  took  them.  He 
first  said  that  he  disputed  the  decision  in 
Manchester  Corporation  v.  Chorlton  Union, 
supra,  on  a  point  which  I  do  not  think 
anses  here,  on  the  ground  that  he  was  not 
prepared  to  admit  that  if  the  particular  use 
tor  which  the  place  was  appropriated  arose 
only  by  covenant  or  by  restriction  which 
the  local  authority  entered  into  when 
purchasing  the  property,  that  would  of 
necessity  bring  the  case  within  the  Brockwell 
Park  Case,  supra.  That  point,  in  my 
judgment,  does  not  arise  here,  for  reasons 
which  I  will  explain,  but,  speaking  for 
myself,  I  should  not  be  prepared  to  differ 
at  all  from  the  decision  in  Manchester 
Corporation  v.  Chorlton  Union,  supra,  or 
even  to  throw  the  least  doubt  upon  it  on 
that  ground,  and  I  desire  to  say  that, 
although  the  point  has  never  been  raised 
and  decided,  and  though  it  may  be  said 
that  the  judgment  of  the  House  of  Lords 
in  the  Brockwell  Park  Case,  supra,  does 
indirectly  express  an  opinion  contrary  to 
my  view,  I  am  by  no  means  sure  myself 
that  the  point  will  not  some  day  have  to  be 
considered  as  to  whether  an  occupation 
from  year  to  year,  if  the  land  be  struck 
with  sterility  under  the  statute  for  that 
year,  can  be  considered  to  have  any  rateable 
value.  I  am  perfectly  aware  that  Mr. 
Horridge  has  said  that  the  result  of  the 
decisions  is  that  it  is  rateable  unless  it  is 
struck  with  sterility  for  all  time.  I  do  not 
want  to  criticise  that  argument  at  all  at 
present.  I  only  indicate  that  I  think  his 
point  about  the  hypothetical  tenant  may 
nave  to  be  considered  more  thoroughly  or 
more  carefully  when  some  case  turns  up 
in  which  the  facts  enable  it  to  be  raLsed. 
Now  Mr.  Ilorridge's  second  point  was,  that 
in  this  case  land  was  not  appropriated  to 
the  purpose  of  a  park  by  the  statute.  He 
based  that  mainly  upon  s.  16  of  the  Liver- 
pool Improvement  Act,  1865,  although  he 
also  said  that  he  relied  upon  power  to  sell 
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the  land  under  the  Municipal  Corporations 
Act,  1882.  By  the  Liverpool  Improvement 
Act,  1865,  8.  14,  "the  corporation  from  time 
to  time,  as  they  think  fit,  may  purchase 
by  agreement  the  fee  simple,  whether  in 
possession  or  reversion,  and  in  any  lands 
situate  either  within  or  beyond  the  limits 
of  the  borough,  which  they  may  think 
suitable  for  public  parks  or  playgrounds, 
and  places  of  recreation  for  the  inhabitants 
of  the  borough,  and  may  from  time  to  time, 
as  they  think  fit,  lay  out  and  appropriate 
the  same,  or  any  part  or  parts  thereof 
resi^ectively,  or,  with  the  approval  of  the 
Lords  Commissioners  of  her  Majesty^s 
Treasury,  any  lands  now  belonging  to  the 
corporation  for  any  of  such  purposes  .  .  ." 
I  understand  that  to  be  a  power  to  buy  the 
land  for  parks,  playgrounds  and  recreation 
purposes,  and  to  appropriate  the  land  for 
parks,  playgrounds  and  recreation  purposes, 
and  it  seems  to  me  that  if  that  section  stood 
alone  it  cannot  really  be  seriously  disputed 
that  the  appropriation  of  the  lands  so 
bought  for  parks  arises  from  the  statute 
itself.  But  it  is  said  that  under  s.  16  of  the 
same  Act,  inasmuch  as  the  corporation  may 
from  time  to  time  sell  such  lands  as  may 
not  be  required  for  the  purposes  of  the  Act, 
and  as  some  day  or  other  this  park  may 
become  unsuitable  for  a  park,  therefore 
they  may  be  able  to  sell  it  under  the 
power  conferred  by  that  section  or  the 
Municipal  Corporations  Act,  1882,  and 
the  case  does  not  fall  within  the  prin- 
ciple of  the  Brockwdl  Park  Ccue,  supra. 
Now  that  is  the  kind  of  argument  which 
makas  me  think  the  question  of  liability 
for  rating  may  have  to  be  considered  very 
shortly.  Here  you  have  a  statute  which 
allows  the  corporation  to  hold  the  land  and 
appropriate  it  for  a  park,  and  which  only 
empowers  them  to  sell  the  land  which  is  not 
required  for  the  purpose  of  a  park.  This  is 
a  park  now,  and,  as  far  as  we  can  judge,  it 
will  be  a  park  for  generations.  In  those 
circumstances  it  seems  to  me  that  the 
restriction  upon  the  use  of  the  property 
arises  under  the  statute  in  such  a  way  that 
we  ought  to  hold  that,  so  far  as  that  point 
is  concerned,  it  comes  within  the  principle 
of  the  Brocktoell  Park  Case,  supra^  because 
I  hold  the  principle  of  the  Brockwell  Park 
Case^  sufnUy  to  be  that  which  is  stated  by 
Lord  Halsbury  in  that  case  as  follows: 
**In  1891  the  London  County  Council  pur- 
chased the  land  and  buildings  which  now 
form  the  park  under  the  powers  of  an  Act 
which  cast  upon  them  the  perpetual  obliga- 
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tion  to  maintain  and  preserve  it,  when 
purchased,  as  a  park,  for  the  perpetual  use 
of  the  public  for  exercise  and  recreation," 
and  to  my  mind  there  is  no  satisfactory 
distinction  between  that  case  and  the  case 
of  a  statute  which  says  that  the  corporation 
may  anpropriate  it  for  a  park,  and  can  only 
get  ria  of  it  when  it  cannot  be  used  for  a 
park.  Then  later  on  in  the  same  judgment, 
there  is  this  :  "  Once  it  has  been  found,  as 
in  this  case,  that  the  occupation  cannot  as 
a  matter  of  law  be  a  beneficial  occupation, 
there  is  an  end  of  the  question.  I  say  as  a 
matter  of  law,  because  that  it  does  not  give 
a  beneficial  occupation  as  matter  of  fact 
is  nothing  to  the  purpose."  And  Lord 
Herschell  said:  "Here  these  very  lands 
and  every  part  thereof,  by  statute,  must  be 
held  in  perpetuity  for  the  use  of  the  public, 
and  the  question  is,  whether,  under  these 
circumstances,  they  are  rateable  at  all.  I 
think  that  on  principle  thev  are  not.  And 
the  Putney  Bridge.  Case  (l881\  46  J.  P. 
100 ;  7  Q.  B.  D.  223,  which  in  my  opinion 
was  rightly  decided,  is  not  distinguishable 
from  that  under  consideration.  Moreover, 
I  am  not  satisfied  that  the  county  council 
are  occupiers  of  this  park  for  rating  pur- 
poses, though  the  legal  possession  is,  no 
doubt,  vested  in  them.  They  seem  to  me 
to  be  merely  custodians  or  trustees  to  hold 
it  and  manage  it  for  the  use  of  the  public." 
It  seems  to  me,  taking  the  facts  of  tnis  case 
and  the  statute  under  which  this  park  was 
acquired  and  the  purpose  for  which  it  was 
used,  that  the  appropriation  is  controlled 
by  statute,  and  that,  apart  from  the  last  point 
taken  by  Mr.  Ilorridge^  the  case  falls  within 
the  real  principle  of  the  Brockwell  Park 
Case,  sujora,  and  that  we  ought  not  to  fritter 
that  decision  away  or  try  to  distinguish  it 
when  the  facts  seem,  for  rating  purposes, 
to  be  identical.  I  now  come  to  the  last 
point  which,  but  for  a  decision  of  this 
court  which  is  binding  upon  us,  might  have 
required,  perhaps,  further  argument  or  con- 
sideration. It  is  said  that  under  s.  52  of 
the  Liverpool  Improvement  and  Water- 
works Act,  1871,  the  corporation  got  power 
to  make  regulations  for  shutting  the  park 
on  seven  days  in  the  year,  and  that  they 
have  made  a  byelaw  whereby  on  those  seven 
days  it  can  be  used  for  any  purpose,  and  any 
charge  can  be  made,  not  exceeding  5ff.  I 
have  no  doubt  that  in  the  case  of  a  football 
match  between  Liverpool  and  some  other 
place,  the  receipts  would  be  very  large 
indeed,  and  therefore  the  fact  of  the  park 
being  able  to  be  used  in  this  way  might 
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materially  alter,  in  any  particular  year,  the 
balance-sneet,  which  is  set  out  in  this  case. 
In  this  instance  it  is  stated  that  the  average 
expenditure  was  £3,525  a  year,  and  the  total 
average  income  £62  10«.  In  the  case  of 
Manchester  Corporation  v.  Chorlton  Unxon^ 
mpra^  before  my  brothers  Darling  and 
Channell,  practically  identically  the  same 

S»int  arose  under  the  powers  of  the  Public 
ealth  Acts  Amendment  Act,  189G.  There 
was  a  power  to  close  the  park  for  a  period 
not  exceeding  twelve  days  or  four  consecu- 
tive days,  either  gratuitously  or  for  payment, 
for  any  agricultural,  horticultural,  or  other 
show,  or  any  other  purpose.  I  cannot  ado[)t 
the  distinction  which  Mr.  Horridge  ingeni- 
ously suggested — that  the  earning  power 
was  much  greater  in  the  case  of  Manchester 
Corporation  v.  Chorlton  Union^  supra.  In 
trutn  it  was  not ;  but  if  that  was  a  true 
distinction,  it  ought  to  have  been  drawn  in 
that  case.  I  do  not  know  that  the  point  is 
still  open,  nor  do  I  wish  in  the  least  to 
criticise  the  judgments  in  that  case.  As  far 
as  I  am  concerned  I  am  bound  by  them, 
and  I  should  consider  it  derogatory  to  make 
any  criticism  on  them,  but  1  think  it  maj 
very  well  be  taken  that  such  a  use  is 
incidental  only  to  the  use  of  the  place  as  a 
park,  and  still  leaves  open  the  (question 
whether  in  such  a  case  as  this  it  is 
not  the  public  who  are  the  occupiers 
of  the  park  and  the  corporation  merely 
custodians  in  order  that  the  public  may 
make  use  of  it.  Be  that  as  it  may,  I 
think  that  applying  the  principles  of  the 
Brockwell  Park  Case,  supra^  in  the  House 
of  Lords,  and  the  case  of  Manchester 
Corporation  v.  Chorlton  Union^  supra^  in 
this  court,  we  are  bound  to  say  that  this 
park  is  not  rateable.  Only  one  word  about 
the  Library  Case — Liverpool  Corporation  v. 
West  Derby  Union  Assessment  Committee, 
supra — Mr.  Horridge  relied  on  that  and 
said  we  ought  to  follow  it  In  my  opinion 
there  is  the  clearest  possible  distinction 
between  this  case  and  the  Library  Case. 
The  Library  Case  was  the  case  of  the 
Liverpool  C3orporation  taking,  for  library 

Surposes,  an  ordinary  house.  It  is  not 
isputed  that  they  might  have  ^rted  with 
that  house  and  taken  another.  It  seems  to 
me  that  inasmuch  sis  the  particular  house 
was  a  house  which  was  the  subject  of 
ordinary  occupation,  it  was  impossible  to 
say  that  it  was  not  rateable.  Therefore, 
the  case  of  Manchester  Corporation  v. 
Chorlton  Union,  supra,  and  the  Brockwell 
Park  Case,  supra,  are  clearly  distinguishable 
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from  the  Library  Case,  supra;  therefore,  I 
think  that  this  appeal  must  be  allowed. 

Ridley,  J.— I  am  of  the  same  opinion. 
I  wish  to  say  that  I  am  still  of  the  opinion 
that  we  drew  a  true  distinction  in  the 
Library  Case,  supra,  and  that  is  all  I  wish 
to  say  about  it.  With  regard  to  the  decision 
of  to-day,  I  am  quite  satisfied  with  the 
judgment  of  the  Lord  Chief  Justice,  who 
has  also  given  the  reasons  why  we  should 
follow  the  Brockwell  Park  Case,  supra,  and 
why  we  should  decide  that  there  is  no 
distinction  between  the  present  case  and 
that  one ;  therefore  I  will  not  add  anything 
more. 

Darling,  J.— I  am  of  the  same  opinion. 
It  is  obvious  that  the  case  of  Manchester 
Corporation  v.  Chorlton  Union,  supra,  goes 
furtner  than  any  of  the  others,  at  least  I 
think  so,  and  I  should  have  thought  that  it 
perhaps  might  be  contested  whether  it  was 
well  decided,  but  for  the  fact  that  my 
brother  Channell  who  heard  all  that  I 
said,  which  Mr.  Horridge  has  just  read  to 
us,  without  any  kind  of  qualification  or 
hesitation,  agreed  that  that  was  the  proper 
interpretation  to  be  put  on  these  very 
statutes.  In  my  judgment  I  think  we  are 
too  much  fettered  oy  the  use  of  mere 
phrases.  Apparently  the  term  ^*  struck  with 
sterility  for  all  time"  was  first  used  by  a 
judge  m  giving  judgment  in  the  Court  of 
Appeal,  and  it  has  been  quoted  many 
times  ;  but  it  seems  to  me  that  the  phrase 
"struck  with  sterility"  is  in  itself  open  to 
the  objection  that  it  does  not  truly  state 
the  facts  about  the  condition  of  the  land  to 
which  it  may  be  applied.  The  idea  of  a 
park  is  that  it  is  for  the  public  good.  The 
idea  is  that  the  park  enables  the  public  to 
grow  i>eople  rather  than  vegetables,  and  the 
park  in  that  sense  is  cropped,  but  not 
cropped  annually.  In  the  same  way  the 
expression  "for  all  time"  is  to  my  mind 
merely  a  phrase  to  indicate  what  people, 
living  only  as  long  as  we  do,  call  a  litetime. 
Nature  will  most  certainly  resume  its  sway 
even  over  Liverpool,  and  I  should  not  like 
in  a  judgment  to  use  such  an  expression  as 
**  for  all  time  "  in  its  literal  sense,  since  one 
knows  very  well  that  the  day  has  gone  by 
when,  even  if  nature  were  out  of  the  ques- 
tion, the  legislatures  of  this  kingdom  were 
in  the  habit  of  saying  "  We  are  unwilling 
to  change  the  ancient  laws  of  England. 
Therefore  I  do  not  care  to  use  either  of 
those  expressions  myself,  and  until  the  case 
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of  Manchester  Corporation  v.  Ckorlton 
Union^  mpra^  is  overruled  (and  the  judg- 
ment of  mv  brother  Ch  ANN  ell  makes  me 
think  it  will  not  be),  I  think  it  governs  this 
ease  and  helps  us  to  come  to  the  conclusion 
at  which  we  have  arrived. 

Appeal  allowed. 
Leave  to  appeal. 

Solicitors  for  appellants  :  F.  Venn  <&  Co., 
for  £.  R.  Pickmere,  Liverpool. 

Solicitors  for  respondents :  Sharpe, 
Pritchard  k  Co.,  for  Cleaver,  Holden  k  Co., 
Liverpool. 


72  J.  P.  2S1. 
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April  1,  1908. 

(Before  Alvbrstonb,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

Paul  v,  Haroreavbs. 

Weights  and  measures— Coal— Weight  of 
sack— Representation  by  seller— Lia- 
bili^  of  person  in  charge  of  vehicle — 
Weights  and  Measures  Act,  1889  (52  <& 
53  Vict.  c.  21),  s.  29  (2). 

The  appellant  was  a  carter  in  the  employ  of 
a  firm  of  coal  merchants^  and  was  sent 
out  by  them  in  charge  of  a  cart  to 
deliver  coed  which  they  had  sold.  The 
coal  was  in  sacks^  ectch  of  which  was 
laMled  1  cwt,  A  number  of  sa^ks  were 
short  in  weipht^  but  the  appellant  did 
not  know  this. 

Held,  that  the  appellant  could  not  be  con- 
victed of  an  offence  against  s.  29  (2)  of 
the  Weights  and  MeoMires  Act,  1889. 

Case  stated  by  the  undersigned  justices 
for  the  county  of  Surrey. 

1.  At  a  petty  sessions  for  the  division  of 
Wimbledon  on  October  2nd,  1907,  Thomas 
Paul  (hereinafter  called  "the  appellant") 
was  cnarged  by  Harold  Hargreaves,  an 
inspector  of  weights  and  measures  for  the 
county  of  Surrey  (hereinafter  called  "the 
respondent"),  in  and  by  an  information  for 
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that  he,  the  said  Thomas  Paul,  "on  the  24th 
day  of  July,  1907,  at  Merton,  in  the  county 
aforesaid,  then  being  the  person  in  charge 
of  a  vehicle  did  unlawfullv  deliver  coal  to 
a  purchaser  in  sacks  labelled  1  cwt.  each, 
and  such  sacks  did  not  contain  the  weight 
thereon  represented." 

2.  The  information  was  laid  under  the 
Weights  and  Measures  Act,  1889,  section  29, 
which  provides  as  follows :  "  (1)  Any  in- 
spector of  weights  and  measures  or  officer 
appointed  for  the  purpose  by  the  local 
authority  may,  at  all  reasonable  times, 
enter  any  building  or  part  of  a  building  or 
other  place  in  which  coal  is  sold,  or  kept,  or 
exposed  for  sale,  and  may  stop  any  vehicle 
carrying  coal  for  sale  or  for  delivery  to  a 
purchaser,  and  may  test  anv  weights  and 
weighing  instruments  found  in  any  such 
place  or  vehicle,  and  ma^  weigh  any  load, 
sack,  or  other  less  quantity  of  coal,  found 
in  any  such  place  or  vehicle,  or  which  is  in 
course  of  delivery  to  any  purchaser. 

"(2])  If  it  appears  to  a  court  of  summary 
jurisdiction  that  an^  load,  sack,  or  less 
quantity  so  weighed  is  of  less  weight  than 
that  represented  by  the  seller,  the  person 
selling,  or  keeping,  or  exposing  the  coal  for 
sale,  or  the  person  in  charge  of  the  vehicle, 
as  the  case  may  be,  shall  be  liable  to  a  fine 
not  exceeding  five  pounds  ..." 

3.  At  the  hearing  of  the  information  the 
justices  found  as  facts :  The  appellant  is  a 
carter  in  the  employ  of  Messrs.  Charles 
Gothard  and  Co.  (Limited),  coal  merchants, 
hereinafter  referred  to  as  "the  sellers." 
On  the  day  in  question  the  appellant  was 
in  charge  of  a  cart  in  the  course  of  deliver- 
ing two  tons  of  coal  in  sacks,  each  labelled 
1  cwt.  When  stopped  bv  respondent,  26 
sacks  of  coal  had  already  been  delivered  by 
the  appellant.  On  weighing  the  remaining 
14  sacks,  the  respondent  found  them  2  lb., 

3  lb.,  5  lb.,  2^  lb.,  6  lb.,  4  lb.,  2  lb.,  2  lb., 

4  lb.,  6i  lb.,  "3  lb.,  5lb.,2ilb.,  and  3i  lb. 
short  of  I  cwt.  respectively,  making  in 
all  51  lb.  short.  With  the  said  coal  was 
sent  a  deliverv  note  issued  by  the  sellers. 
Having  regard  to  the  case  of  Franklin  v. 
Godfrey  (1894),  63  L.  J.  M.  C.  239,  and 
Baker  v.  Herd  (1894),  58  J.  P.  413,  the  said 
labels  and  delivery  note  were  representa- 
tions by  the  sellers  that  each  of  the  said 
14  sacks  contained  1  cwt.  of  coal.  The 
appellant  received  the  coal  from  the  :yard 
ready  loaded,  and  he  had  nothing  to  do  with 
the  weijzhing  or  loading  of  the  said  coal, 
and  he  did  not  know  there  was  any  short 
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weight,  and  the  coal  in  the  sacks  was  just 
as  he  had  receiyed  it  from  the  sellers. 

4.  It  was  contended  on  behalf  of  the 
appellant  that  he  coald  not  be  convicted 
under  the  section,  because  he  was  not  selling 
or  exposing  or  offering  for  sale  the  coal 
from  the  vehicle,  but  was  an  innocent  agent 
merely,  and  tiiat  hehad  made  no  representa- 
tion as  to  the  weight  of  the  coal. 

5.  We  overruled  this  contention,  as  we 
were  of  opinion  that  we  were  bound  to 
convict  the  appellant,  because  he  was  the 
person  in  charge  of  the  vehicle  carrving  coal 
for  delivery  in  sacks  containing  less  coal 
than  represented  by  the  sellers,  and  that 
the  contention  of  the  appellant  as  to  his 
being  an  innocent  agent  was  incorrect,  as 
he  would  have  protected  himself  by  seeing 
that  the  sacks  of  coal  were  of  the  proper 
weight  before  taking  them  out  of  the  yard. 
We  accordingly  convicted  the  appellant. 

6.  The  question  for  the  opinion  of  the 
court  is  whether  our  decision  was  right  in 
law. 

If  it  was  the  conviction  is  to  stand. 
If  it  was  not  the  conviction  is  to  be 
quashed. 

(Signed)    J.  Feed  Schwann. 
John  Townsbnd. 
Alan  Cadell. 
Edwd.  L.  McSheehy. 

E,  F.  Cdam^  for  the  appellant— The 
wrong  person  was  convictea.  Where  the 
owner  is  the  person  who  has  made  the 
misrepresentation  he  is  the  proper  person 
to  be  convicted.  His  mere  servant  ought 
not  to  be  convicted.  If  the  magistrates' 
construction  of  the  Act  is  correct  it  renders 
the  duty  of  the  mere  servant  almost  im- 
possible of  performance.  This  is  not  the 
case  of  a  higgler.  Where  a  man  is  a  mere 
instrument  to  receive  the  cart  already 
laden  and  weighed,  and  is  simply  per- 
forming the  ministerial  act  of  delivery 
under  a  contract  already  concluded,  it  is 
ridiculous  to  say  that  it  is  that  man's  duty 
to  have  all  the  coal  reweighed.  The  section 
contemplates  that  only  one  person  shall  be 
convicted  for  each  offence.  The  words  "  as 
the  case  may  be''  show  that  the  person 
making  the  false  representation,  t.6.,  either 
the  seller  or  the  man  in  charge,  but  not 
both,  may  be  convicted.  [He  also  referred 
to  Baker  v.  Herd,  suproy  and  Eoberts  v. 
Woodward  (1890),  55  J.  P.  116 ;  25  Q.  B.  D. 
412.] 

No  one  appeared  for  the  respondent. 

Alverstone,  L.C.J.— The  case  is  reason- 
ably clear,  but  neither  of  the  authorities 
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mentioned  in  the  special  case  supports  the 
magistrates'  view.  It  is  a  pnncipie  of 
criminal  law  that  persons  are  not  to  be 
convicted  unless  they  have  a  mens  reOj 
although  there  are  a  number  of  exceptions 
to  that  rule  which  depend  upon  particular 
statutes,  e.g,,  the  Licensing  Acts  and  the 
Food  and  Drugs  Acts.  In  this  case  the 
statute  says  that  "  if  it  appears  to  a  court 
of  summary  jurisdiction  that  any  load, 
sack,  or  less  Quantity  so  weighed  is  of  less 
weight  than  that  represented  by  the  seller, 
the  person  selling  or  keeping  or  exposing 
the  coal  for  sale,  or  the  person  in  charge  of 
the  vehicle,  as  the  case  may  be,  shall  be 
liable  to  a  fine  not  exceeding  five  pounds." 
To  give  a  proper  construction  to  that  sub- 
section we  must  hold  that  either  the  person 
selling  may  be  hit,  or  the  person  in  charge 
of  ihe  vehicle  and  also  selling,  because  he  is 
a  person  who  may  be  practically  repre- 
senting by  the  sale  that  he  is  selling  coal  of 
the  proper  weight.  If  the  statute  had 
meant  to  hit  an  innocent  carter  who  is 
taking  out  coal  in  ignorance  that  the  sacks 
are  too  light  in  weight  there  would  have 
been  a  sufficient  indication  on  the  face  of 
the  statute  that  the  mere  fact  of  being  in 
charge  of  the  vehicle  was  sufficient  to  make 
the  man  liable.  I  think  the  words  "  as  the 
case  may  be"  were  put  in  to  cover  the  case 
of  a  misrepresentation  being  made  by  the 
person  who  was  not  the  owner  of  the  coal, 
but  the  man  selling  it,  and  to  meet  the 
case  of  a  fraudulent  coal  merchant  who 
sends  out  a  man  not  merely  to  deliver  but 
to  sell. 

Ridley,  J.— I  agree. 

Darling,  J.— I  agree.  The  matter  turns 
on  the  meaning  of  the  words  "  as  the  case 
may  be."  I  read  them  to  mean  "  in  case  he 
be  the  guilty  person."  If  they  do  not  mean 
that,  they  mean  "in  case  he  be  not  the 
guilty  person."  This  would  be  about  as 
reasonaole  as  if  the  statute  said  that  the 
horse  was  to  be  convicted. 

Afypeal   allowed   and  conviction 
quashed. 

Solicitors  for  the  appellant:  Sewell, 
Edwards  and  Nevill. 
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STAFFORD  ASSIZES. 


March  10,  1908. 

(Before   Jelp,   J.) 

Rex  v.  Sheean. 

Criminal  law — Evidence  of  prisoner— Cross- 
examination  as  to  previous  convictions 
—Criminal  Evidence  Act,  1898  (61  & 
62  Vict.  c.  36),  s.  1  (0  (ii). 

The  prisoner  was  indicted  for  a  rape  upon 
»  woman  of  full  age.  Sworn  as  a 
HHiness  upon  his  own  behalf  he  alleged 
ikat  the  acts  complained  of  took  place 
wiUi  the  consent  of  the  prosecutrix. 

Held,  tkat  this  vhu  not  a  defence  such  a«  to 
involve  imputation  on  the  character  of 
the  prosecutrix  within  the  meaning  of 
the  Criminal  Evidence  Act^  1898, 
s.  1  (f)(uX  ^  ^^  ^  entitle  the  prose- 
cuPion  to  cross-examine  as  to  previous 
eonvictioni, 

R.  V.  Fisher  (34  L.  J.  Newsp.  100 ;  Tim^, 
January  Z\si^  1889  ;  Jelf  on  Criminal 
Evidence^  p.  TO),  dissented  from. 

The  prisoner  was  indicted  before  Jelf,  J., 
at  the  Stafford  Winter  Assizes  for  a  rape 
upon  a  married  woman  of  the  name  of 
Sarah  Anne  Tadesca^  the  story  of  the 
prosecutrix  beinfl^  that  the  prisoner  per- 
sonated her  husband  and  committed  the 
acts  complained  of  during  her  sleep.  For 
the  defence  it  was  alleged  that  the  prose- 
cutrix was  aware  of  and  consented  to  the 
acts  of  the  prisoner,  and  the  latter  gave 
evidence  himself  in  support  of  this  state- 
ment. 

A.  S.  Poysery  for  the  prosecution,  there- 
upon proposed  to  cross-examine  the  prisoner 
as  to  previous  convictions  upon  the  ground 
that  this  defence  involved  imputations  on 
the  character  of  the  prosecutrix  within  the 
meaning  of  s.  1  (f)  (ii)  of  the  Criminal 
Evidence  Act,  1898.  [He  referred  to  R.  v. 
Fisher^  supra^  in  which  Day,  J.,  ruled  that 
a  defence  of  this  nature  rendered  such 
questions  admissible.] 

Section  1  (f)  of  the  Act  (so  far  as 
material)  is  as  follows : 

*'  A  person  charged  and  called  as  a  wit- 
ness in  pursuance  of  this  Act  shall  not  be 
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asked,  and  if  asked  shall  not  be  required 
to  answer,  any  question  tending  to  show 
that  he  has  committed  or  been  convicted  of 
or  been  chared  with  any  offence  other  than 
that  wherewith  he  is  then  charged,  or  is  of 
bad  character,  unless  .  .  .  (ii)  .  .  . 
the  nature  or  conduct  of  the  defence  is 
such  as  to  involve  imputations  on  the 
character  of  the  prosecutor  or  the  witnesses 
for  the  prosecution.'* 

Milward^  for  the  prisoner,  objected  to  the 
Questions  on  the  ground  that  the  defence 
aid  not  bring  the  case  within  the  scope  of 
the  section. 

Jelf,  J.,  refused  to  allow  the  questions  to 
be  put,  holding  that  this  was  not  such  a 
defence  as  was  contemplated  by  the  Act. 
In  adverting  to  the  case  of  R.  v.  Fisher^ 
suprdy  he  said :  I  differ  toto  codo  from 
Day,  J.'s,  decision  in  that  case.  To  say 
that  a  man  who,  in  clearing  himself,  alleges 
consent  on  the  part  of  the  prosecutrix 
brings  himself  within  s.  1  (f)  (ii)  of  the 
Criminal  Evidence  Act,  1898,  is,  to  my 
mind,  a  total  subversion  of  the  principle  of 
the  Act.  It  is  otherwise  if  he  goes  out  of 
his  way  to  make  an  attack  upon  the  prose- 
cutrix, founded  upon  matters  outside  the 
pith  and  substance  of  the  charge.  The 
statement  that  the  prosecutrix  consented  is 
a  defence  to  the  charge.  The  prisoner 
must  not  be  prevented  from  den^ng  on 
his  oath  that  what  he  did  was  against  her 
consent. 

The  case  proceeded  and  the  prisoner  was 
acquitted. 

Solicitors  for  the  prosecution  :  Challinors, 
Hanley. 
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court    of    appeal. 


March  17,  18,  1908. 

(Before  Alverstone,  L.C.J.,  Farwbll  and 
Kennedy,  L.JJ.) 

Liverpool  Corporation  v,  Peter 
Walker  &  Son,  Limited. 

Licensing  Acts — Compensation  for  refused 
licence  —  Division  of  compensation 
between  parties  interested — Basis  of 
apportionment  —  Reference  of  appor- 
tionment to  county  court  —  Appeal 
—County  Courts  Act,  1888  (51  & 
62  Vict.  c.  43),  8.  120  —  Licensing 
Act,  1904  (4  Edw.  7,  c.  23),  s.  2  (1), 
^     (2),  3). 

The  question  of  the  division  of  an  amount 
of  compensation  between  the  parties 
interested  in  a  licence  having  been  re- 
ferred by  quarter  sessions  to  a  county 
court  under  s,  2  (3)  of  the  Licensing 
Act,  1904,  the  county  court  judge  took 
into  consideration  the  nature  of  the 
interest  in  the  premises^  the  vicissitudes 
to  which  it  UHis  subject^  the  age  and 
character  of  the  house,  and  the  f aft  that 
the  lessees  were  under  no  obligation 
under  their  leoM  to  maintain  the 
licence  or  to  surrender  the  premises 
with  a  licence,  and  came  to  the  conclu- 
sion that  the  sum  divisible  betioeen  the 
lessors  and  lessees  should  be  apportioned 
upon  the  8  per  cent  interest  tables. 

Held,  that  the  decision  of  the  county  court 
judge  as  to  the  division  of  the  amount 
was  a  decision  of  fact  from  which  no 
appeal  lay  to  the  High  Court, 

Decision  of  the  Divisional  Court  (reported 
71  J.  P.  624)  reversed. 

Quaere,  whether  an  appeal  lies  to  the  High 
Court  from  the  aecision  of  a  county 
court  judge  upon  a  reference  to  him  by 
quarter  sessions  of  a  question  as  to  the 
division  of  compensation  under  s,  2  (3) 
of  the  Licensing  Act,  1904. 

Appeal  by  Peter  Walker  &  Son,  Limited, 
from  the  judgment  of  the  High  Court  of 
Justice,  King's  Bench  Division  (Phillimore 
and  Walton,  JJ.)  (reported  71  J.  P.  524), 
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upon  an  appeal  from  the  decision  of  the 
jud^  of  the  Liverpool  County  Court 
dividing  the  amounts  to  be  paid  as  com- 
pensation for  the  refusal  of  two  licences 
under  s.  2  (1)  of  the  Licensing  Act,  1904, 
between  the  persons  interested  in  the 
licensed  premises.  The  question  of  divi- 
sion was  referred  by  quarter  sessions  to  the 
county  court  under  s.  2  (3)  of  the  Act  of 
1904. 

The  material  facts  appear  from  the  judg- 
ment of  the  county  court  judge,  which  was 
as  follows : 

"  These  cases  have  been  referred  to  this 
county  court  to  apportion  the  compensa- 
tion payable  in  respect  of  the  extinction 
of  the  licences  of  two  sets  of  premises. 
The  first  case  is  that  of  No.  8,  Bridgewater 
Street.  In  this  case  I  have  to  apportion 
the  sum  of  £603  found  by  the  Inland 
Be  venue  Commissioners  to  be  the  amount 
payable  in  respect  of  the  extinction  of  the 
licence  of  8,  Bridgewater  Street.  The 
parties  among  whom  this  sum  has  to  be 
apportioned  are  the  lessors  (the  corporation 
ot  Liverpool),  the  lessees  (Messrs.  Peter 
Walker  &  Son,  Limited),  and  the  tenant 
to  Messrs.  Peter  Walker  &  Son,  Limited. 
It  has  been  agreed  that  this  tenant  is  to 
receive  £75,  to  be  paid  rateably  by  the 
other  parties.  I  have,  therefore,  in  the  first 
instance,  to  apportion  £603  between  the 
lessors  and  lessees.  The  house  is  an  ante- 
1869  beerhouse,  and  the  lessees,  who  are 
brewers,  hold  it  from  the  corporation  of 
Liveri)ool  on  a  lease  of  seventy- five  years, 
of  which  twenty  years  were  unexpired  at 
the  date  of  the  extinction  of  the  licence. 

"  Mr.  Leslie  Scott^  who  appeared  for  the 
lessors,  contended  that  I  was  bound,  as  a 
matter  of  law,  to  divide  the  sum  of  £603 
between  the  lessors  and  the  lessees  into  a 
proportion  determined  by  an  actuarial  cal- 
culation based  upon  the  4  per  cent,  interest 
tables.  Upon  this  basis  ne  claimed  that 
the  lessors,  as  reversioners  of  the  lease  upon 
which  twenty  years  were  to  run,  were 
entitled  to  £275  in  respect  of  their  rever- 
sionary interest^  and  that  the  lessees,  in 
respect  of  their  twenty  years'  right  of 
possession,  were  entitled  to  £328.  Mr.  Scott 
based  this  contention  upon  the  analogy  of 
an  apportionment  between  a  tenant  for  life 
and  remainderman  in  the  case  of  an  ordi- 
nary freehold  estate. 

"  Mr.  F.  E,  Smithy  for  the  lessees^  con- 
tended that  this  method  was  inapplicable 
to  the  division  of  a  capita]  sum  paid  in 
respect  of  the  extinction  of  a  licence,  and 
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that  I  was  entitled  to  take  into  account  the 
nature  of  the  interest,  the  vicissitudes  to 
which  it  was  subject  the  age  and  character 
of  the  house,  and  the  fact  that  the  lessees 
were  under  no  obligation  under  their  lease 
to  maintain  the  licence,  or  to  surrender  the 
premises  with  a  licence. 

*'  As  it  was  assumed  that  this  might  be 
treated  as  a  test  case,  it  was  agreed  that 
evidence  should  be  taken  subject  to  a  note 
being  taken  of  objection  to  its  reception. 

"  It  is  unfortunate  that  no  information  is 
supplied  as  to  the  factors  taken  into  account 
by  the  Inland  Revenue  Commissioners  in 
arriving  at  the  amount  of  compensation 
fixed  by  them,  and  that  I  am  deprived  of 
the  assistance  this  would  have  given  me  in 
making  an  equitable  apportionment. 

"  I  think,  however,  m  the  absence  of  any 
evidence  to  the  contrary,  that  I  must  infer 
that  the  Inland  Revenue  Commissioners 
acted  upon  the  assumption  that,  but  for 
extinction,  the  licence  would  have  continued, 
and  that  they  took  into  account  all  matters 
which  affected  the  value  of  the  property  as 
licensed  property. 

"  I  am  bound  to  assume  that  £603  repre- 
sents the  full  difference  in  value  as  between 
the  premises  licensed  and  unlicensed. 

*'But  I  do  not  think  that  Mr.  Scotes 
contention  that  the  apportionment  should 
be  upon  a  4  per  cent,  basis  is  correct.  This 
would,  I  think,  work  an  iniustice,  having 
regard  to  the  nature  of  the  interest  to  be 
compensated. 

"As  between  a  person  entitled  for  twenty 
years  to  the  enjoyment  of  an  ordinary  free- 
hold estate  worth  £603^  upon  which  the 
normal  rate  of  interest  is  4  per  cent.,  and 
the  reversioner,  it  is  fair  that  tne  apportion- 
ment should  be  on  a  4  per  cent.  biE»is.  In 
such  a  case  £328  awarded  to  the  person  in 
present  possession  would,  if  invested  at 
4  per  cent.,  enable  him  to  receive  for  twenty 
years  exactly  what  he  would  have  received 
if  he  had  been  left  in  actual  enjoyment, 
and,  in  the  same  way,  £275  invested  at 
4  per  cent,  and  allowed  to  accumulate 
i^ould  bring  to  the  reversioner  £600  at  the 
end  of  twenty  years.  In  this  way  each 
party  is  fully  and  fairly  compensated. 

"But  it  IS  common  knowled^  that  a 
capital  sum  invested  in  the  trade  interest  in 
a  nccnce  would  be  exx)ected  to  yield  a  much 
larger  rate  of  interest  than  4  per  cent. 

"In  this  case  the  sum  of  £603  represents 
the  difference  in  value  between  the  house 
licensed  and  unlicensed.  It  represents  the 
difference  in  value  to  a  brewer  who  had  the 
freehold  interest.    But  since  the  decision 
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in  In  re  Ashby^s  Cobham  Brewery  Co. 
Limited  {1906),  70  J.  P.  372;  [1906]  2  K.  B' 
754,  I  must  assume  that  this  valuation 
takes  into  account  the  estimated  trade 
profit  on  the  supply  of  the  house.  Accord- 
ing to  the  evidence  of  Mr.  Wilson,  a  witness 
for  the  lessees,  one  of  the  usual  methods  of 
arriving  at  the  capital  value  of  the  licence 
on  licensed  premises,  where  the  profit  on 
the  barrelage  is  known,  and  where  the  tied 
rental  is  known,  is  to  value  the  profit  at 
ten  years'  purchase  and  to  add  the  diffierence 
between  capitalised  value  of  the  tied  rental 
and  the  rental  which  would  be  received  if 
the  premises  were  unlicensed. 

"  In  this  case  the  tied  rental  was  £19 10«., 
and  the  rental  of  the  premises  unlicensea 
was  practically  agreed  at  about  £20,  so  that 
there  was  no  loss  to  the  brewer  in  the  way 
of  rent  by  the  extinction  of  the  licence. 

"  What  the  brewer  in  this  case  lost  was 
profit  on  the  supply.  This  it  is  usual  to 
capitalise  at  ten  years*  purchase.  It  would 
not,  therefore,  be  unfair  to  assume  that  in 
this  case  the  lessees  have  lost  the  enjoy- 
ment of  a  10  per  cent,  on  £603  investment 
for  twenty  years. 

"  If,  now,  I  were  to  accept  the  principle 
of  apportionment  stated  by  Mr.  JScotty  but 
to  correct  its  application  by  the  substitution 
of  a  10  per  cent,  rate  of  interest,  as  being 
the  rate  earned  in  this  case,  instead  of  a 
4  per  cent.,  which  is  the  rate  earned  in  an 
ordinary  freehold  property,  I  should  have 
to  apportion  the  amount  by  giving  some- 
thing like  £510  to  the  lessees  and  £93  to 
the  lessors. 

"But  Mr.  Wilson^  one  of  the  witnesses 
for  the  lessees,  in  his  evidence  stated  that 
if  he  had  to  apportion  the  amount  of  £603. 
he  would  do  it  on  an  8  per  cent,  basis,  ana 
I  think  this  is  a  reasonable  way  of  looking 
at  it. 

"  If  I  am  entitled  to  look  at  the  evidence 
of  the  actual  profit  which  the  lessees  were 
making,  there  is  evidence  that  it  was  over 
£60 ;  but  it  might  be  reasonable  to  assume 
that  over  a  long  course  of  years  it  would 
not  average  more  than  8  per  cent,  on  the 
capital  value  of  £600. 

"  I  am  satisfied  that  however  the  capitali- 
sation calculation  is  made,  whether  it  be 
on  an  imaginary  or  actual  gross  rack-rental, 
with  a  given  number  of  years'  purchase,  cr 
on  an  estimate  [.based  upon  gross  or  net 
takings,  or  upon  an  estimate  based  upon 
the  profits  of  th^  barrelage.  the  brewer  will 
expect  to  get  a  return  of  from  8  per  cent, 
to  10  per  cent,  and  would  not  nominally 
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pay  a  price  which  woald  not  bring  him  in  a 
return  of  from  8  per  cent,  to  10  per  cent. 

^'Varioas  calculations  based  u]9on  hypo- 
thetical rack-rentals  were  put  in  before 
me,  but  from  their  artificial  character  they 
tended  rather  to  obscure  than  to  elucidate 
the  question. 

'*  An  alternative  calculation  was  put  in  by 
Mr.  Hartley  on  behalf  of  the  lessors  based 
upon  a  hypothetical  rack-rental  of  £36  and 
an  apportionment  of  the  4  per  cent,  tables. 
The  result  shows  how  fallacious  such  a 
calculation  may  be.  Under  it  the  lessees 
(who  were  in  the  enjoyment  of  over  £60 
profit  a  year  due  to  the  trade  interest  in  the 
licence,  and  were  entitled  to  possession  for 
twenty  years)  would  have  received  £291 16»., 
and  the  lessors  with  a  reversionary  interest 
hypothetical  and  contingent  in  its  character, 
and  dependent  on  the  will  of  the  lessees, 
would  nave  received  £311  0«.  lOd,  The 
result  is  a  sufficiently  destructive  criticism 
of  this  method. 

**  If  the  difference  in  value  as  between  the 
premises  licensed  and  unlicensed  payable 
to  the  corporation  were  calculated  upon  the 
usual  scale  applicable  in  the  case  of  leasehold 
premises,  and  to  which  reference  was  made, 
it  would  seem,  according  to  the  calculation 
of  Mr.  Robert  Wylie,  to  be  about  £94  7s.  7d, 
if  the  gross  rack-rental  were  taken  at  £30 
a  year ;  and  it  would,  I  calculate,  amount 
to  about  £126  if  the  gross  rack-rental  were 
taken  at  £36,  which  was  the  valuation  of 
Mr.  Hartley. 

*^This  method  of  calculation  fixes  the 
amount  payable  to  the  reversioner  as 
between  the  limits  of  £94  and  £126. 

**The  basis  of  calculation  upon  the  10 
per  cent,  or  8  per  cent,  tables  to  which  I 
nave  previously  referred  fixes  the  amount 
payable  to  the  reversioners  as  between  the 
limits  of  £93  and  £128.  These  two  methods, 
therefore,  perhaps  accidentally,  produce 
about  the  same  result. 

"  On  the  whole,  I  think  the  suggestion  of 
Mr.  Wilson  that  the  sum  of  £603  should  be 
apportioned  on  an  8  per  cent,  basis  is  the 
most  businesslike  and  the  fairest  solution 
of  the  problem.  It  will,  I  think,  give  to  the 
lessees  less,  rather  than  more,  than  is  their 
due,  and  to  the  lessors  more,  rather  than 
less,  than  is  their  due.  But  it  was  suggested 
as  a  basis  by  one  of  the  witnesses  of  the 
lessees  that  there  was  an  expense  of  £15 
incurred  in  altering  the  premises,  which 
should  be  distributed. 

*'  Making  the  best  apportionment  I  can,  I 
have  come  to  the  conclusion  that  the  £^)3 
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should  be  divided  as  between  lessors  and 
lessees  as  follows : 

£120    to  the  corporation  of  Liver- 
pool, the  lessors. 
£483    to  Messrs.  Peter  Walker  & 
Son,  Limited,  the  lessees. 

£603 

"  But  as  out  of  this  £75  has  to  be  paid 
rateably  to  the  tied  tenant  my  final  appor- 
tionment is  as  follows : 

£  75    to  the  tied  tenant. 

£105  to  the  corx>oration  of  Liver- 
pool. 

£423  to  Messrs.  Peter  Walker  & 
Son,  Limited. 

"The  second  case  is  that  of  24,  Raffles 
Street.  This  was  a  full^  licensed  house, 
held  under  a  lease  of  which  forty-six  years 
were  unexpired  and  in  which  there  was  no 
covenant  to  maintain  the  licence.  The 
premises  were  conducted  by  the  lessees  by 
means  of  a  manager,  so  that  there  was  no 
tenant  either  tied  or  free.  The  sum  awarded 
must  represent  the  capitalised  value  of  the 
trade  interest  of  the  lessees  in  the  licence. 
For  the  reasons  ^ven  in  my  judgment  in 
relation  to  8,  Bridgewater  Street,  I  think 
the  sum  of  £1,147  awarded  should  be 
apportioned  on  an  actual  calculation  based 
upon  the  8  per  cent  interest  tables  ;  regard 
being  paid  to  the  fact  that  the  lessees  are 
entitled  to  possession  for  forty-six  years, 
and  that  the  reversioners'  interest  is  deferrea 
for  forty-six  years. 

"  This  calculation  can  be  worked  out  and 
agreed  between  the  parties,  and  I  direct  the 
a|)portionment  to  be  made  in  accordance 
with  the  result  of  that  calculation. 

'^The  parties  having  agreed  that  the 
calculation  works  out  as  follows : 

Peter  Walker  &  Son,  Limited  -  £1,110 

The  corporation  of  Liverpool   -  37 

I    direct    that    the    sum   be  apportioned 
accordingly." 

The  Divisional  Court  held  that  the 
principle  adopted  by  the  county  court  judge 
was  wrong,  that  the  profits  made  by  the 
brewers  were  not  a  factor  to  be  taken  into 
consideration,  and  that  the  sum  must  be 
apportioned  to  give  the  lessees  the  present 
value  of  an  annuity  for  twenty  years,  and 
the  lessors  the  present  value  of  the  deferred 
capital,  the  interest  on  which  would  produce 
that  annuity,  calculated  at  the  rate  in  this 
country  for  money  foreborne,  where  there 
is  no  risk— in  this  case  agreed  at  4  per  cent 
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The  effect  of  their  decision  was  that  after 
the  deduction  of  the  £75  there  should  be 
awarded  to  the  lessees  £287  4«.  0^  and  to 
the  lessors  £240  16s.  Od. 

By  the  Licensing  Act,  1904,  s.  2  : 

"(1)  Where  quarter  sessions  refuse  the 
renewal  of  an  existing  on  licence  under  this 
Act,  a  sum'  equal  to  tne  difference  between 
the  value  of  the  licensed  premises  (calcu- 
lated as  if  the  licence  were  subject  to  the 
same  conditions  of  renewal  as  were  applic- 
able immediately  before  the  passing  of  this 
Act  and  including  in  that  value  the  amount 
of  any  depreciation  of  trade  fixtures  arising 
by  reason  of  the  refusal  to  renew  the  licence) 
and  \he  value  which  those  premises  would 
bear  if  they  were  not  licensed  premises, 
shall  be  paid  as  compensation  to  the  persons 
interested  in  the  licensed  premises. 

"  (2)  The  amount  to  be  so  paid  shall,  if 
an  amount  is  agreed  upon  by  the  persons 
appearing. to  quarter  sessions  to  be  interested 
in  the  licensed  premises  and  is  approved  by 
Quarter  sessions,  be  that  amount,  and  in 
default  of  such  agreement  and  approval 
shall  be  determined  by  the  Commissioners 
of  Inland  Revenue  in  the  same  manner  and 
subject  to  the  like  appeal  to  the  High  Court 
as  on  the  valuation  of  an  estate  for  the  pur- 
pose of  estate  duty,  and  in  any  event  the 
amount  shall  be  divided  amongst  the  per- 
sons interested  in  the  licensed  premises 
(including  the  holder  of  the  licence)  in  such 
shares  as  may  be  determined  by  quarter 
sessions : 

"  Provided  that  in  the  case  of  the  licence- 
holder  regard  shall  be  had  not  only  to  his 
legal  interest  in  the  premises  or  trade  fixtures 
but  also  to  his  conduct  and  to  the  length  of 
time  during  which  he  has  been  the  holder 
of  the  licence,  and  the  holder  of  a  licence,  if 
a  tenant,  shall  (notwithstanding  any  £^ree- 
ment  to  the  contrary)  in  no  case  receive  a 
less  amount  than  he  would  be  entitled  to 
as  tenant  from  year  to  year  of  the  licensed 
premises. 

"  3.  If  on  the  division  of  the  amount  to 
be  paid  as  compensation  any  question  arises 
which  quarter  sessions  consider  can  be  more 
conveniently  determined  by  the  county 
court,  they  ma^  refer  that  question  to  the 
county  court  in  accordance  with  rules  of 
court  to  be  made  for  the  purpose.'' 

CHpps,  K.C.,  and  F,  E.  Smith,  K.C.,  for 
the  appellants.— It  is  not  now  argued  that  no 
appeal  lies  from  the  decision  of  the  county 
court  judge ;  but  if  an  appeal  lies  it  only 
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lies  on  a  question  of  law,  and  the  county 
court  judge  has,  in  this  case,  only  decided  a 
question  of  fact.  The  basis  upon  which 
tne  apportionment  should  be  made  is  a 
question  of  fact  for  the  decision  of  which  it 
is  necessary  to  take  into  consideration  the 
actual  conditions  affecting  the  premises, 
the  terms  of  the  lease,  tne  structural  con- 
dition of  the  premises,  the  character  of  the 
house,  the  vicissitudes  to  which  the  busi- 
ness was  subject,  etc.  The  total  amount 
of  compensation  was  ascertained  with  refer- 
ence to  the  actual  conditions,  and  the  actual 
conditions  must  ec^ually  be  taken  into  con- 
sideration in  dividing  that  total  sum  between 
the  persons  interested  in  the  premises. 
There  is  no  rule  of  law  that  4  per  cent,  is 
the  rate  of  interest  upon  which  tne  division 
must  be  based.  The  rate  of  interest  to  be 
taken  for  the  purposes  of  the  calculation  is 
a  question  of  fact  which  the  county  court 
judge  has  decided  after  hearing  evidence 
and  considering  the  various  circumstances 
which  affect  the  premises.  [They  referred 
to  In  re  Ashby's  Cobham  Breiuery  Co., 
Limited,  supra,} 

Sir  B.  Finlay,  K.C.,  and  Ledie  Scott,  for 
the  respondents.— The  county  court  judge 
was  wrong  in  law  in  the  way  in  which  he 
divided  the  compensation.  He  improperly 
took  into  consideration  the  fact  that  the 
lessees  were  brewers  and  the  trade  profits 
which  they  derived  from  the  premises. 
What  the  county  court  judge  had  to  deal 
with  was  the  difference  between  the  value 
of  the  premises  with  the  licence  and  the 
value  01  Uie  premises  without  the  licence. 
The  question,  therefore,  is,  What  is  the 
value  of  the  premises  1  and  the  brewers' 
trade  profit  ought  not  to  be  taken  into  con- 
sideration at  all.  The  Question  is  not  what 
profit  the  brewers  would  make,  but  what 
rent  they  would  be  prepared  to  pay,  and 
the  4  per  cent,  table  should  be  applied 
because  the  securitv  is  good.  Here  the 
county  court  judge  has  not  decided  a  ques- 
tion of  fact  but  has  proceeded  upon  a 
wrong  basis  by  taking  into  consideration 
the  trade  profit  instead  of  the  value  of  the 

g remises.  There  was  no  evidence  before 
im  to  contradict  the  evidence  that  the 
4  per  cent,  table  was  apijlicable.  The  fact 
that  the  total  compensation  was  arrived  at 
by  the  method  laid  down  in  the  case  of  In 
re  Ashby's  Cobham  Brewery  Co.,  Limited, 
supra^  is  not  inconsistent  with  the  applica- 
tion of  the  4  per  cent,  table  for  the  purposes 
of  division. 
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CrippSy  E.C.,  was  not  called  upon  to 
reply. 

Alverstone,  L.C.J.— Speaking  for  my- 
self, I  very  mach  regret  that  the  point  that 
no  appeal  lies  has  not  been  argued.  I  can 
understand  that  there  is  some  reason  for 
Mr.  Cripps  and  Mr.  F,  E,  Smith  feeling 
that  they  could  not  contest  it ;  but  this 
case  must  not  be  cited,  as  far  as  I  am  con- 
cerned, as  deciding  that  an  appeal  lies  in  a 
case  where,  under  sub-s.  (3)  of  s.  2  of  the 
Act  of  1904,  the  matter  has  been  referred  to 
the  county  court.  I  wish  very  briefly  to 
notice  the  point,  because,  although  it  has 
not  been  arguea,  I  wish  attention  to  be 
drawn  to  what  has  to  be  considered.  It 
seems  to  me  not  to  be  disputed  in  the  judg- 
ment in  the  court  below,  that  if  quarter 
sessions  divide  the  compensation  under 
sub-s.  (2^  under  the  words  "  in  such  shares 
as  may  oe  determined  bv  quarter  sessions," 
that  division  is  final.  Then  sub-s.  (3)  says  : 
**If  on  the  division  of  the  amount  to  be 
paid  any  question  arises  which  quarter 
sessions  consider  can  more  conveniently  be 
determined  by  the  county  court  they  may 
refer  that  question  to  the  county  court  in 
accordance  with  the  rules  to  be  made  for 
that  purpose."  Mr.  Crtppa  and  Mr.  F,  E, 
Smith  have  been  good  enough  to  refer  me 
to  that  which  I  had  previously  found  out, 
namely,  that  the  rules  made  for  regulating 
the  procedure  where  questions  have  been 
referred  to  the  county  court  under  s.  2  (3), 
are  to  be  found  in  the  County  Court  Rules 
of  1905,  and  the  only  material  rule  that  I 
can  find  is  r.  29,  which  provides  that, 
**  Subject  to  the  special  provisions  of  these 
rules,  the  procedure  on  a  petition  shall  be 
the  same  as  the  procedure  on  any  other 
petition  to  the  court"  I  am  not  aware  of 
any  other  rule.  All  I  say  is  this— I  must 
not  express  an  opinion  further  because  it 
has  not  been  argued  before  me— that  I  think 
it  is  very  doubtful  whether  it  was  intended 
that  the  matter  should  go  beyond  the 
county  court,  when  the  county  court  is 
substituted  for  quarter  sessions  under 
sub-s.  (3).  But  from  one  point  of  view  the 
matter  is  not  so  important.  Had  it  been  of 
more  importance  I  should  have  requested 
that  it  might  be  argued.  The  matter  is  not 
so  imnortant  in  this  particular  case,  because 
Sir  Mobert  Fiiday  and  Mr.  Ledie  Scott 
have  admitted  that  if  it  is  to  be  regarded  as 
an  ordinary  county  court  appeal,  then  the 
ordinary  rules  as  to  county  court  app^ds 
apply,  and  if  the  county  court  judge  has 
found  a  finding  of  fact,  it  cannot  be  re- 
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viewed  in  this  court.  For  that  reason  they 
have  strenuously  argued  before  us,  not  that 
the  county  court  judge's  decision  was  wrong 
as  to  the  facts,  but  that  he  went  wrong  on 
some  principle  of  law.  Therefore,  in  this 
appeal  we  have  to  consider  whether  or  not 
the  contention  that  the  decision  of  the 
county  court  judge  was  wrong  in  law  can 
be  supported,  and  I  will  refer  in  a  few 
moments  to  the  passages  in  the  judgments 
of  my  brothers  Phillimore  and  Walton, 
who  have  thought  the  county  court  judo's 
decision  was  wrong  in  law.  Now,  I  thipk 
the  most  important  thing  to  consider  is, 
what  has  the  county  court  judge  done  in 
this  case.  Under  subs.  (1)  of  s.  2  the 
compensation  is  to  be  ascertained  by  find- 
ing "  a  sum  equal  to  the  difiference  between 
the  value  of  the  licensed  premises  (calcu- 
lated as  if  the  licence  were  subject  to  the 
same  conditions  of  renewal  as  were  applic- 
able immediately  before  the  passing  ol  this 
Act  and  including  in  that  vaiue  the  amount 
of  any  depreciation  of  trade  fixtures  arising 
by  reason  of  the  refusal  to  renew  the  licence) 
and  the  value  which  those  premises  would 
bear  if  they  were  not  licensed  premi- 
ses .  .  ."  That  in  this  case  is  a  sum  of 
£528;  that  is  to  say,  £603  less  £75, 
which  is  the  amount  agreed  to  be  given  to 
the  licence-holder  under  the  last  part  of 
sub-s.  (2).  Now,  I  pause  here  for  a  moment 
to  sa^  that  it  is  not  really  disputed  that  in 
arriving  at  that  sum  the  parties  proceeded 
upon  the  principles  laid  down  in  In  re 
Ashby's  Cooham  brewery  Co,,  supra.  It  is 
no  part  of  my  duty  in  this  case,  nor  have  I 
the  right,  to  criticise  or  deal  with  the  judg- 
ment in  that  case.  Both  parties  have  fol- 
lowed it.  But  I  do  desire  to  say  this,  that 
in  so  far  as  it  is  necessary  to  consider 
that  judgment  in  order  to  consider  its 
bearing  upon  sub-s.  (2),  if  I  may  be  allowed 
to  say  so  with  very  great  deference,  I  can- 
not see  how  it  can  possibly  be  attacked.  It 
seems  to  me  to  have  proceed  upon  a  basis 
practically  admitted  by  the  law  officers  of  the 
Crown,  and  it  was  not  appealed  against ;  and 
therefore,  unless  we  were  of  opinion  that  it 
was  necessary  for  us  to  overrule  it  in  so  far 
as  the  question  here  raises  the  same  point, 
it  is  a  case  which  is  to  be  taken  to  be  the 
law.  The  judgment  in  that  case  seems  to 
me  to  proceed  upon  the  ordinary  well- 
recof^nised  principle  of  valuation— that  you 
consider  the  possible  tenants,  owners  or 
occupiers  in  the  market,  and,  among  them, 
the  brewers  who  would  be  likely  to  acquire 
an  interest  in  the  licensed  premises.  Mr. 
Ledie   Scott   has   admitted    most   rightly 
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that  he  caonot  now  dispute  the  total 
amount  of  compensation  arrived  at  in  this 
case,  because  he  says  he  adopts  my  brother 
Kennedy's  ludgment  in  the  Ashhp  Case^ 
tupra.  I  only  incidentally  notice  here  that 
in  that  calculation,  if  it  be  right  to  say  that 
one  of  the  standards  was  the  taking  of  such 
an  amount  of  returns  from  barrelage  from  the 
sale  of  beer  and  multiplying  it  by  ten  years' 
purchase,  it  is  quite  obvious  that  in  esti- 
mating that  as  the  value,  nobody  would 
suggest  that  was  a  4  per  cent  security  ;  nor 
does  Mr.  LedU  Scott  really  contend  that  it 
was,  beyond  saying  that  the  licensed  pro- 
perty was  regarded  by  valuers  as  being  a 
4  per  cent  security.  Therefore  we  have  got 
this,  that  in  estimating  the  difference  in 
value  between  the  premises  with  the 
licence  and  the  same  premises  without  the 
licence,  the  rent  whicn  the  brewers  would 
give  is  to  be  taken  into  consideration. 
Now,  what  is  the  problem  under  sub-s.  (2)  7 
The  problem  under  sub-s.  (2)  is  that  **  The 
amount  to  be  so  paid  shall,  if  an  amount  is 
agreed  upon  by  the  persons  appearing  to 
quarter  sessions  to  be  interested  in  the 
licensed  premises  and  is  approved  by 
cjuarter  sessions,  be  that  amount,  and  in 
default  of  such  agreement  and  approval 
diall  be  determined  by  the  Commissioners 
of  Inland  Revenue  in  the  same  manner  and 
subject  to  the  like  afipeal  to  the  High 
Court  as  on  the  valuation  of  an  estate  for 
the  purpose  of  estate  duty,  and  in  any 
event  the  amount  shall  be  divided  amongst 
the  persons  interested  in  the  licensed  pre- 
mises (including  the  holder  of  the  licence) 
in  such  shares  as  may  be  determined  by 
quarter  sessions."  Now  it  has  been  said,  for 
some  reason  that  I  am  wholly  unable  to  fol- 
low, that  although  you  assume  for  the  purpose 
of  arriving  at  the  total  sum  which  is  going  to 
be  divided  that  certain  matters  may  be 
taken  into  consideration,  yet  those  matters 
are  not  to  be  taken  into  consideration  in 
arriving  at  how  much  is  to  be  paid  to  each 
one  of  the  persons  interested  in  the  pre- 
mises. It  seems  to  roe  that  the  same  con- 
siderations which  appl^  to  the  assessment 
of  the  total  compensation  are  applicable  to 
the  division  of  that  sum.  I  only  lay  that 
down  as  a  general  proposition.  It  is  not 
essential  to  the  decision  of  this  case ;  but  if 
it  be  necessary  to  consider  it,  I  am  unable 
to  say  why,  if  a  certain  matter  throws  a 
light  on  the  total  sum  to  be  divided,  it  may 
not  throw  light  on  what  is  to  be  the  divi- 
sion of  that  total  sum.  Now,  what  has  the 
learned  county  court  judge  done  1  I  wish 
to  call  attention  to  his  judgment,  which  was 
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very  able  and  consistent.  He  said :  "  In 
this  case  I  have  to  apportion  the  sum  of 
£603,"  and  then  "Mr.  Ledie  Scott,  who 
appeared  for  the  lessors,  contended  that  I 
was  bound,  as  a  matter  of  law,  to  divide 
the  sum  of  £603  between  the  lessors  and 
the  lessees  into  a  proportion  determined  by 
an  actuarial  calculation  based  upon  the  4  per 
cent  interest  tables."  That,  I  understand, 
is  to  be  qualified  by  the  correction  of  Mr. 
Leslie  Scott  that  he  did  not  say  that  it 
ought  to  be  so  divided  as  a  matter  of  law, 
but  as  a  matter  of  law  upon  the  evidence 
given  before  the  county  court  judge,  and  I 
accept  that  correction,  which  I  am  sure 
Mr.  Ledie  Scott  would  not  have  stated  if  it 
was  not  exactly  so.  I  do  not  think  it  makes 
a  fundamental  difference,  but,  of  course,  I 
will  assume  it.  Now,  is  it  true,  is  it  right, 
to  assume  that  either  as  a  matter  of  law 
the  4  per  cent  table  must  be  adopted,  or,  as 
a  matter  of  law  based  upon  the  evidence 
before  the  learned  county  court  judge,  the 
4  per  cent  table  must  be  adopted  1  It  seems 
to  me  perfectly  clear,  when  I  read  the  rest 
of  the  judgment,  that  there  was  evidence 
before  the  county  court  judge  which  might 
make  it  open  to  him  to  say  whether  he 
would  adopt  the  4  per  cent  table  or  not. 
How  does  he  go  onl  "Mr.  Scott  based 
this  contention  upon  the  analogy  of  an  ap- 
portionment between  a  tenant  for  life  and 
remainderman  in  the  case  of  an  ordinary 
freehold  estate."  That  shows  that  taking 
the  evidence,  or  taking  it  as  a  matter  of 
law,  the  4  per  cent  table  was  said  to  be  the 
only  table  open.  Mr.  F.  E,  Smith,  for  the 
lessees,  contended  that  this  method  was 
inapplicable  to  the  division  of  a  capital 
sum  paid  in  respect  of  the  extinction  of  a 
licence,  and  that  I  was  entitled  to  take  into 
account  the  nature  of  the  interest,  the 
vicissitudes  to  which  it  was  subject,  the  age 
and  character  of  the  house,  and  the  fact 
that  the  lessees  were  under  no  obligation 
under  their  lease  to  maintain  the  licence  or 
to  surrender  the  premises  with  a  licence." 
I  have  not  heard  one  single  word  from  Sir 
Robert  Finlay  or  Mr.  Ledie  Scott  to  say 
that  those  considerations  are  not  proper 
considerations,  and,  to  my  mind,  if  one  has 
even  an  elementary  knowledge  of  compensa- 
tion matters,  it  is  impossible  to  suggest  that 
they  ought  not  to  be  taken  into  considera- 
tion. Take  the  case  of  two  houses,  side  by 
side,  each  at  the  angle  of  a  street,  where 
the  thirsty  gentleman  coming  back  from  a 
football  match  and  getting  off  a  tramcar 
will  be  bound  to  go  ana  get  his  drink. 
Take  that  very  case,  out  suppose  one  house 
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is  mach  better  appointed  than  the  other, 
and  suppose  in  one  house  there  is  an  obli- 
gation to  retain  the  licence  and  in  the  other 
there  is  not,  and  suppose  the  two  houses 
are  subject  to  different  considerations,  why, 
as  a  matter  of  law,  is  the  4  per  cent,  table 
to  be  applied  to  both  houses  ?  I  am  wholly 
unable  to  follow  it.  If  Sir  Robert  Firday 
and  Mr.  Ledie  Scott  had  been  able  to  say 
that  those  things  were  not  to  be  taken  into 
consideration  at  all,  I  could  understand 
them ;  but  they  do  not  attack  those  considera- 
tions, and  admit  the  learned  county  court 
judge  was  justified  in  considering  them. 
Then  the  county  court  judge  states  that  he 
has  not  got  the  evidence  upon  which  the 
commissioners  acted  in  arriving  at  the  £603, 
but  he  assumes  it  was  arrived  at  upon  what 
I  call  the  Athhv  basis.  Then  he  goes  on  and 
refers  to  the  freehold  basis,  and  then  he 
says,  "  But  it  is  common  knowledge  that  a 
capital  sum  invested  in  the  trade  interest 
in  a  licence  would  be  expected  to  yield  a 
much  lar^r  rate  of  interest  than  4  per 
cent'*  He  may  have  proceeded  on  the 
assumption  of  counsel  or  he  may  have  pro- 
ceeded on  the  statements  made  before  nim 
in  evidence.  All  I  can  say  is  this,  that  I 
think  it  is  clear  that  the  county  court  judge 
proceeded  upon  his  view  of  the  facts  and 
not  upon  his  view  of  the  law.  Then  he 
deals  with  the  Ashby  Case,  supra,  and  the 
method  of  arriving  at  the  barrelage  rate, 
and  then  he  proceeds  :  '*  If  I  were  to  adopt 
the  principle  of  apportionment  stated  by 
Mr.  Leslie  Scott,  but  to  correct  its  applica- 
tion by  the  substitution  of  a  10  per  cent, 
rate  of  interest,  as  being  the  rate  earned  in 
this  case,  instead  of  a  4  per  cent,  which  is 
the  rate  earned  in  an  ordmar^  freehold  pro- 
perty, I  should  have  to  apportion  the  amount 
by  giving  something  like  £510  to  the  lessees 
and  £93  to  the  lessors.  But  Mr.  Wilson, 
one  of  the  witnesses  for  the  lessees,  in  his 
evidence  stated  that  if  he  had  to  apportion 
the  amount  of  £603  he  would  do  it  on  an 
8  per  cent  basis,  and  I  think  this  is  a 
reasonable  way  of  looking  at  it."  Nobody 
suggests  that  that  is  not  what  Mr.  Wilson 
said,  although  it  may  have  proceeded  on 
different  considerations  of  law,  and,  that 
being  so,  there  is  that  before  the  learned 
county  court  judge.  Under  those  circum- 
stances, following,  as  closely  as  I  have  been 
able  to  follow  them,  and  wishing  to  give  full 
effect  to,  the  arguments  of  Sir  RobertFinlay 
and  Mr.  Leslie  Scott  in  so  far  as  they 
ought  to  influence  my  mind,  I  have  from 
beginning  to  end  been  unable  to  see  any 
question  of  law  involved  in  this  case  at  all. 
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It  seems  to  me  to  have  been  a  decision— be 
it  right  or  wrong,  as  to  which  I  say  nothing 
and  have  no  right  to  say  anything — on  a 
question  of  fact  Now  let  me  for  a  moment 
or  two  look  at  the  reasons  given  by  the 
Divisional  Court.  My  brother  Phillimore 
really  treated  it  as  a  question  of  fact  to 
which  you  are  bound  to  apply  the  rule  of 
law  as  to  subdivision.  He  said  :  "  That 
sum  then,  being  then  immediately  divisible, 
must  be,  in  my  opinion,  divided  in  such 
proportions  as  will  five  the  leaseholders 
the  present  value  of  an  annuity  for  the 
number  of  years  that  the  lease  has  to  run, 
and  give  the  reversioners  the  present  value 
of  the  deferred  capital,  the  interest  on 
which  will  produce  the  annuity.  Those 
are  figures  wnich  there  would  be  no  diflS- 
culty  in  arriving  at  when  once  you  have  got 
the  necessary  factor  of  the  rate  of  interest 
on  which  the  present  values  are  to  be  cal- 
culated." So  far  we  are  all  agreed,  accord- 
ing as  you  take  the  higher  or  the  lower  rate 
of  interest  you  will  get  a  larger  amount  for 
the  leaseholders  and  a  smaller  amount  for 
the  reversioners.  **  What,  then,  is  that  rate 
of  interest?  The  answer  is,  it  must  be 
taken  to  be  that  which  is  the  usual  rate  of 
interest  in  this  country,  for  money  fore- 
borne,"  which  I  understand  to  mean  lent 
out, "  when  the  security  is  ample  and  no 
part  of  the  interest  is  required  for  insurance 
against  risk.  And  that  rate  roust  be  taken 
as  not  exceeding  4  per  cent*'  With  very 
great  deference  to  Phillimore,  J.,  I  know 
of  no  such  rule.  It  proceeds  upon  the 
assumption  that  the  security  is  ample  and 
no  part  of  the  interest  is  required  for  insur- 
ance against  risk.^  It  excludes  considera- 
tions as  to  what  is  the  interest  ordinarily 
expected  by  people  who  put  their  money  in 
this  kind  of  investment  and  it  overlooks 
entirely  those  considerations  which  I  read 
from  tne  learned  county  court  judge's  judg- 
ment, which  have  not  been  attacked.  I 
know  of  no  such  rule  at  all.  It  must  be, 
even  as  my  brother  Phillimore  takes  it.  a 
question  of  fact,  a  Question  of  what  is  the 
rate  of  interest  which  people  would  be  con- 
tent to  take.  Here  there  was  a  fallacy  in 
the  argument  of  Sir  Robert  Finlay,  which, 
I  think,  was  very  properly  met  by  Mr. 
Leslie  Scott,  and  as  to  which  Mr.  Leslie 
Scott^s  argument  is  important  It  was  con- 
tended by  Sir  Robert  Firday  that  the  rever- 
sioners have  the  security  of  the  property 
and  that  the  lessees  have  the  licensed  pro- 
perty, and  therefore  you  ought  in  some 
shape  to  regard  the  property  as  being  some- 
thing on  such  a  scale  of  security,  at  such  a 


Digitized  by 


Google 


MAGISTERIAL   CASES. 


Liverpool  Corporation  v,  Peter 
Walker  &  Son,  Limited. 
rate  of  interest  as  will  give  the  reversioners 
a  property  in  it  as  distin^ished  from  what 
I  may  call  the  interest  in  the  trade.  To 
m^  mind,  as  Mr.  Leslie  Scott  frankly  ad- 
mitted when  1  pat  the  proposition  to  him, 
that  is  a  fallacy.  Both  the  lessees  and  the 
reversioners  have  the  same  kind  of  interest 
in  the  property.  With  regard  to  both  you 
have  to  take  the  difference  between  the 
value  of  the  property  with  the  licence  and 
the  value  without  the  licence.  The  corpo- 
ration, who  are  the  reversioners,  are  not 
entitled  to  say,  *'  For  the  purposes  of  the 
division  of  the  compensation  we  arc  willing 
to  regard  this  as  much  better  secured 
interest  than  with  the  lessee."  You  have 
to  regard  both  and  then  you  have  to 
ask  yourself  the  question  what  is  the 
rate  of  interest  that  people  going  into 
such  a  security  as  tnis  would  expect 
to  get.  Again,  once  you  get  that,  it 
comes  back  to  the  Question  of  fact. 
Walton,  J.,  said :  "  Where  the  judge,  in 
my  opinion,  went  wrong  was  in  thinking 
that,  because  for  the  purpose  of  arriving  at 
the  aggregate  sum  tne  lessees'  profits,  as 
brewers,  were  rightly  taken  into  considera- 
tion, they  ought  also  to  be  taken  into 
account  for  the  purpose  of  deciding  the 
proportion  in  which  that  sum  was  to  be 
divided  between  the  lessors  and  the  lessees.'' 
I  am  unable  to  follow  that.  I  have  already 
stated  so.  It  seems  to  me  when  you  are 
considering  the  nature  of  the  interest  of  the 
persons  in  the  licensed  premises  for  a  term 
of  years  or  any  time  as  distinguished  from 
non-licensed  premises  you  have  to  consider 
what  is  the  value  of  those  premises.  How 
is  it  to  be  arrived  atl  What  standard  of 
years'  purchase  or  valuation  are  you  going 
to  adopt?  I  at  present  fail  to  see  why  the 
ascertainment  of  that  standard  may  not  be 
at  any  rate  as  much  the  business  of  the 
tribunal  that  has  to  divide  the  compensa- 
tion as  of  the  tribunal  that  has  to  ascertain 
the  total  amount  of  the  compensation. 
Therefore,  with  great  deference,  I  think  the 
fallacy  which  my  brother  Walton  suggested 
did  not  exist  in  the  reasoning  of  the  learned 
county  court  judge.  I  am,  therefore,  of 
opinion  that  this  decision  of  the  county 
court  judge  was  one  of  fact,  and  fact  alone, 
and  that  there  was  clearly  evidence  upon 
which  he  could  arrive  at  the  conclusion  to 
which  he  came.  Therefore,  I  think  this 
appeal  must  be  allowed. 

Faewell,  L.J.— I  agree.  I  agree  also 
with  the  Lord  Chief  Justice  that  I  should 
like    to    further     consider    the    question 
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whether  any  appeal  lies  from  the  decision 
of  the  county  court  judge,  and  it  must  not 
be  considered  that  this  court  has  approved 
the  decision  of  the  Divisional  Court  that 
such  an  appeal  will  lie.  I  think  it  is  not  im- 
material to  observe  that  in  sub-s.  (2)  of  s.  2, 
when  an  appeal  is  given  from  the  decision 
of  the  Commissioners  of  Inland  Revenue  it 
is  expressly  mentioned.  However  that  may 
be,  in  my  opinion  the  decision  of  the 
Divisional  Court  was  wrong,  inasmuch  as 
they  have  allowed  an  appeal  on  what,  in  my 
judgment,  is  a  pure  question  of  fact.  The 
first  question  is  the  construction  of  the  Act. 
The  Act  has  eiven  a  sum  of  money  as 
compensation  for  the  deprivation  of  the 
licence,  which  sum  is  to  be  divided  amongst 
the  persons  interested  in  the  licensed 
premises  as  compensation.  Compensation 
implies  that  you  are  to  receive  payment  for 
the  interest  which  you  had  in  the  premises. 
That  is  made  clear  to  some  extent  by  the 
provision  in  sub-s.  (2)  that  in  the  case  of 
the  licence-holder — who  is  in  this  instance 
settled  with  and  therefore  need  not  be 
considered— regard  is  to  be  had  not  only  to 
his  legal  interest  in  the  premises  or  his 
trade  fixtures,  but  also  to  nis  conduct  and 
the  length  of  time  during  which  he  has 
been  the  licence-holder,  and  so  on.  That 
read  with  the  last  two  lines  of  sub-s.  (1) 
shows  that  ^*  persons  interested  "  means  the 
persons  who  have  a  lecal  interest  in  the 
premises,  and  that  legal  interest  is  to  be 
compnsated  for.  The  value  of  the  man's 
legal  interest,  for  which  he  should  be 
compensated,  is  that  which  it  would  fetch 
in  tne  market  I  should  have  thought 
myself  that  Uie  simplest  way  of  ascertaining 
the  value  would  have  been  to  value  the 
tenant's  interest  in  the  house  as  a  licenised 
house  taking  into  consideration  all  the 
usual  matters,  not  omitting  the  considera- 
tion of  profits  which  was  referred  to  by  my 
brother  Kennedy  in  the  case  of  In  re 
AMy'a  Gobham  Brewery  Co,,  an/mo.  which, 
of  course,  does  not  mean  the  whole  of 
the  profits  made  by  the  man  treated  as 
emanating  from  the  house  itself.  The 
chance  of  making  those  profits  adds  largely 
to  the  vaJue  of  the  house  to  a  brewer,  who 
is  to  be  regarded  as  a  possible  bidder  for 
the  house,  and  who  has  a  chance  of  making 
those  profits.  That  is  a  matter  which  is  to 
be  taken  into  consideration  in  ascertaining 
the  sum  to  be  divided,  and  it  seems  to  me  it 
would  be  manifestly  ui^ust  to  exclude  it 
when  you  come  to  divide  the  total  com- 
pensation amongst  the  persons  interested 
in  that  sum.    When  you  come  to  consider 
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what  is  the  value  of  the  interest,  these 
matters  which  the  Lord  Chief  Justice 
has  read  from  the  learned  county  court 
judge's  judgment  would  obviously  come  into 
consideration,  the  nature  of  the  interest, 
the  vicissitudes  to  which  it  was  subject,  the 
age  and  character  of  the  house,  the  fact 
that  the  lessees  were  under  no  obligation 
to  maintain  the  licence  or  surrender  the 
premises  with  the  licence,  and  further,  of 
course,  you  would  have  to  call  in  expert 
evidence.  With  all  respect  the  fallacy 
which  the  court  below  seems  to  have  fallen 
into  was  in  treating  this  question  of  value 
as  a  question  of  law  and  not  a  question  of 
fact.  The  value  depends  upon  the  evidence, 
and  it  is  not  less  a  Question  of  fact  because 
the  evidence  is  only  evidence  of  opinion, 
the  opinion  of  experts.  Although  when  a 
gentleman  is  called  and  says  the  house  is 
worth  £10,000,  cross-examination  as  to  the 
mode  b^  which  he  arrives  at  that  figure  and 
works  it  out  by  a  table  of  4  or  5  per  cent, 
may  be  us^  in  the  usual  manner,  that 
does  not  make  the  question  less  a  question 
of  fact.  The  percentage  upon  which  a 
witniess  arrives  at  his  ^gures  is  only  the 
basis  on  which  he  founds  his  opinion,  which 
is  really  a  basis  of  fact.  1  can  see  no 
ground  whatever  for  assuming  that  the 
4  per  cent,  basis  should  be  applied  in  all 
cases.  I  really  do  not  understand  that  the 
learned  judges  in  the  court  below  have 
drawn  any  distinction  between  a  twenty- 
one  years'  lease,  or  the  remainder  of  a  long 
term  with  apparently  very  light  covenants, 
and  a  twenty  years'  lease  with  onerous 
covenants.  i!ach  case  must  depend  on  its 
own  circumstances,  which  goes  to  show  that 
it  is  obviously  a  question  of  fact.  Again, 
Mr.  Scott  was  driven  to  appeal  to  the  rules 
applied  by  the  Chancery  Division  for  the 
purpose  of  dividing  reversionary  interests, 
which  ought  to  have  been  sold  and  have 
not  been  sold,  between  tenant  for  life  and 
remainderman,  or,  possibly,  to  the  amount 
which  is  charged  for  trust  securities  which 
have  not  been  properly  invested.  There  is 
a  regular  reco^ised  rate  of  interest  in  the 
Chancery  Division,  in  some  cases  fixed  by 
statute,  as  on  l^acies  4  per  cent.,  and  in 
other  cases  fixed  by  what  has  been  the 
experience  of  years,  which  until  recently 
used  to  be  4  per  cent.  also.  But  the  judges 
in  some  instances  have  taken  judicial  notice 
of  the  fact  that  of  late  years  it  has  not 
been  easy  to  get  4  per  cent.,  and  they  have 
in  some  cases  said  it  was  reasonable  to 
adopt  the  rate  of  3  per  cent.  There  is  no 
rule  of  law;  it  is  a  question  of  evidence 

&08 


73  J.  P.  288. 

and  of  proof.  In  this  sense  it  may  be  said 
to  be  a  rule  of  law,  namely,  that  it  used  to 
be  so  far  a  matter  of  course  that  the  courts 
took  judicial  cognizance  of  the  fact  that 
4  per  cent,  was  the  usual  interest  without 
going  through  in  each  case  the  list  of  Stock 
Exchange  securities  and  comparing  them 
with  the  investments  sold  by  the  trustee. 
That  does  not  make  it  the  less  a  question 
of  fact,  and,  so  far  as  I  know,^there  is  no 
such  rule  in  the  Chancenr  Division  as  that 
contended  for  by  Mr.  Ledie  Scott.  The 
result  is  that  the  whole  matter  is  one  purely 
of  fact,  and  it  was  dealt  with  as  such  by 
the  learned  county  court  judge.  I  agree 
that  the  appeal  must  be  allowea. 

Kennedy,  L-J.—As  regards  the  first 
point,  to  which  both  my  loiS  and  Farwell, 
L.J.,  have  referred,  I  have  very  sreat  doubt 
as  to  whether  an  appeal  lies  at  all,  and  that 
doubt  is  strengthened  in  my  mind  by  the 
fact  that  apparently  under  the  Licensing 
Act  of  1904,  s,  2  (3)^  which,  so  far  as  I  know, 
is  the  only  authority  for  the  county  court 
judge  being  able  to  hear  and  determine  this 
matter,  the  reference  may  be  limited  by 
quarter  sessions  to  any  particular  question. 
That  appears  to  be  not  only  expressly 
stated  in  s.  2  (3),  but  it  is  also  called  a 
reference  in  the  form  of  an  order  of  the 
compensation  authority  which  shall  state 
concisely  the  questions  referred  and  the 
circumstances  under  which  the  question 
arose  and  any  facts  found ;;  and,  further, 
rule  16  of  the  Rules  provides  that  the 
learned  county  court  judge  may,  if  he  likes, 
send  the  matter  back  again  to  the  compen- 
sation authority  for  further  information  or 
for  further  explanation  of  the  nature  of  the 
question  intended  to  be  referred.  Under 
those  circumstances  I  cannot  understand 
by  what  instrumentality  the  decision  of  the 
county  court  judge  on  a  given  question 
referred  to  him  by  quarter  sessions  could 
be  intended  to  be  the  subject  of  an  ordinary 
county  court  appeal  here.  It  is  apparent 
that  (quarter  sessions  consult  the  county 
court  judge,  no  doubt  with  the  power  in 
the  judge  whom  they  consult  to  determine 
for  them  a  certain  question  or  questions, 
upon  certain  information  which  they  nve 
him.  In  other  words,  it  is  very  much  like 
the  statement  of  a  special  case  with  a 
request  to  a  proper  le^l  authority,  who 
may  be  presumed  to  decide  rightly  any 
point  of  law,  to  decide  as  to  what  ought  to 
oe  the  legal  result  upon  certain  given  facts. 
If  that  is  so,  it  really  is  what  one  may  call 
a  determination  of  points  of  law  for  the 
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information/ it  may  well  be,  if  it  is  only  a 
single  question  sent,  of  the  authority  which 
consults.  I  am  not  deciding  the  point, 
because  it  is  not  raised  before  us  directly 
here,  but  I  have  the  very  j^eatest  doubt 
whether  the  machinerjr  in  itself  does  not 
show  that  there  was  no  intention  that  there 
should  be  an  appeal  from  the  decision  of 
the  county  court  judge.  It  appears  to  me, 
to  say  the  least,  so  doubtful  that  at  present 
the  balance  in  my  mind  would  be  against 
deciding  that  an  appeal  lies.  However, 
assuming  that  there  is  a  right  of  appeal,  still 
I  think,  with  great  respect,  that  the  order  of 
the  Divisional  Court  is  wrong.  I  need  only 
add  a  very  few  sentences  to  what  my 
learned  brothers  have  said.    Essentially  the 

Suestion  was  one  of  fact,  and  I  think  myself 
bat  in  this  case — I  hope  it  is  not  too 
unlearned  a  view  —  the  real  question  is 
liable  to  get  obscured  by  people  getting 
possessed  with  the  idea  of  certain  solving 
tables,  a  3  per  cent,  or  a  4  per  cent.,  or  a 
5  per  cent.,  or  an  8  per  cent,  table,  when, 
after  all,  these  tables  merely  provide  a 
method  which  is  justified  by  experience  in 
the  financial  world,  of  ascertaining  what 
a  person  would  be  likelv  to  give  lor  pro- 
perty or  the  price  which  a  person  would 
accept.  Here  a  certain  fund  has  to  be 
divided  between  all  the  persons  interested, 
and  I  think  one  must  treat  it  as  if  all  the 
persons  were  present.  There  might  be 
several  other  persons  interested.  I  suppose 
there  might  be  a  mortgagor  as  well  as  a 
mortgagee,  and  certainly  there  would  be 
the  licence-holder.  Quarter  sessions,  or  the 
county  court  judge  in  certain  events,  are  to 
divide  that  sum.  They  have  to  say  what 
are  the  values  of  the  interests  of  the  persons 
who  appear  before  them,  and  to  get  at  the 
value  of  a  particular  interest  they  have  to 
ascertain  wnat  a  person  who  was  asked  to 
purchase  that  interest  would  give  for  it  in 
the  market.  That  is  the  plain  Question. 
When  I  find  the  learned  judges  in  the  court 
below  talking  about  the  value  of  a  security 
according  to  certain  tables  which  ought 
never  to  exceed  4  per  cent,  but  may  exceed 
3  per  cent.,  it  seems  to  me  that  I  am  liable 
to  be  led  away  into  a  region  which  does  not 
offer  me  any  safe  view  as  to  the  result  to 
which  I  ought  to  come.  Here  we  have  a 
lessee  who  has  hjEid  the  house  for  so  many 
years.  What  will  his  interest  fetch  in 
the  market  1  That  is  the  question  to  be 
answered.  It  ma^  be  that  persons  who  will 
bid  for  it  have  lound  by  experience  they 
would  be  willing  to  give  a  sum  which  when 
worked  out  would  give  so  much  interest  on 
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so  much  capital  in  so  many  years.  But 
that  is  really  a  method  of  getting  at  the 
result.  It  seems  to  me  what  y;ou  have  to 
do  is,  just  as  in  the  case  of  arriving  at  the 
compensation,  to  ask  what  it  w^ill  letch  in 
the  open  market.  Then  you  come  to  the 
interest  of  the  reversioner.  In  like  manner 
what  will  a  person  sive  for  that  interest. 
With  regard  to  the  licence-holder,  who  is 
the  actual  occupant,  the  statute  shows  that 
it  is  intended  to  act  on  grounds  of  equity 
rather  than  strict  law  as  to  his  compensa- 
tion, because  his  conduct  and  other  matters 
may  be  considered  in  arriving  at  it.  But  it 
seems  to  me  that  the  question  you  have  to 
answer  is  the  question  which  the  learned 
county  court  judge  has  answered,  taking 
into  consideration  the  various  views  cor- 
roborated by  certain  calculations  of  the 
expert  witnesses  before  him  on  the  one  side 
or  on  the  other  ;  and  it  is  not  quite  just  to 
put  him  on  the  same  terms  as  those  who  have 
given  evidence  before  him  because  he  says 
**  I  assess  this  on  an  8  per  cent,  calculation." 
What  he  really  did  was  to  say,  looking  at 
the  experts'  evidence  before  him,  "I  am 
seeking  to  find  by  their  evidence  what,  first 
of  all,  are  the  relative  values  of  the  interests 
to  be  assessed  "  ;  and  then  having  ^ot  those 
interests,  and  having  a  fund  which  is  to 
represent  the  total  value  of  those  interests 
to  the  persons  entitled,  he  divides  it  accord- 
ingly. It  seems  to  me  it  is  a  pure  question 
of  fact ;  that  it  is  as  wrong  to  tell  him  to 
hold  by  one  table  as  to  hold  by  another, 
and  that  certainly  it  is  not  right  to  tell  him 
to  exclude  from  the  calculation  of  the  value 
of  the  interest  those  considerations,  which 
would  be  considered  by  everybody  who 
would  become  a  buyer. 

Appeal  allowed. 

Solicitors  for  the  appellants:  Qodden, 
Son  and  Holme,  for  E.  Berry  k  Co., 
Liverpool. 

Solicitors  for  the  corporation  :  F.  Venn  k 
Co.,  for  R.  D.  Cripps,  Liverpool. 
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KING'S  BENCH  DIVISION. 


April  2,  1908. 

(Before  Alverstone,  L.C  J.,  Ridley  and 
Darling,  JJ.) 

Rex  v.  Taylor  and  Others  ;  Ex  parte 
Gailey. 

Factories  and  workshops  —  Dangerous 
machinery— Bodily  injury— Limit  of 
time  for  taking  proceedings— Factory 
and  Workshop  Act,  1901  (1  Edw.  7, 
c.  22),  ss.  135  (1),  136,  146  (1). 

Section  135  of  the  Factory  and  Workshop 
Act^  1901,  provides  that  if  a  factory  xs 
not  kept  in  conformity  unth  the  Act  the 
occupier  shall  be  autlty  of  an  offence. 
Section  136  provides  tKat  if  any  person 
suffers  bodily  injury  in  consequence  of 
the  occupier  neglecting  to  observe  any 
provision  of  the  Act  the  occupier  shall 
oe  guilty  of  an  offence. 

An  information  was  laid  on  October  24th, 
1907,  by  a  factory  inspector  a^gainst  the 
occupiers  of  a  factory  for  not  having  a 
dangerous  machine  securely  femced, 
whereby  a  person  suffered  bodUy  injury 
on  July  31««,  1907.  The  inspector  had 
on  January  21»t,  1907,  vidted  ^ 
factory  and  found  the  machine  unfenced 
and  cautioned  the  manager.  The 
occupiers  neglected  to  fence  the  machine, 
arid  it  was  still  unfenced  on  July  31s^ 
1907,  a?Mi  in  consequence  the  person  in 
question  suffered  bodily  injury. 

Held,  that  the  offence  created  by  s,  136  of  the 
Act  was  an  entirely  separate  offence 
from  that  created  by  s,  135,  and  that, 
therefore,  the  proceedings  were  not  out 
of  time  under  s.  14S{1\  as  the  informa- 
tion had  been  laid  vnthin  three  months 
after  the  date  at  which  the  offence 
charged  came  to  the  knowledge  of  the 
inspector. 

Rule  nisi  calling  upon  Geo.  Paul  Taylor, 
Esq.,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis,  sitting  at  the  South 
Western  Police  Court,  and  Hugh  Stevenson 
and  Sons,  Limited,  to  show  cause  why  the 
said  magistrate  should  not  state  a  case 
setting  forth  the  facts  and  the  grounds  of 
his  judgment  dismissing  an  information 
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preferred  by  the  applicant,  T.  A.  Gailey^  an 
inspector  of  factories  and  workshops,  against 
the  said  Hugh  Stevenson  and  Sons^  Limited, 
for  that  on  July  31st,  1907,  a  certain  factory 
within  the  meaning  of  the  Factory  and 
Workshops  Act,  1901,  at  Garratt  Works, 
Riverside  Road,  Summcrstown,  of  which 
they  were  then  the  occupiers,  was  not  kept 
in  conformity  with  the  said  Act,  that  is  to 
say,  certain  machinery  dangerous  to  persons 
employed  or  working  there,  to  wit,  a  platen 
machine,  was  not  securely  fenced,  as  required 
by  the  said  statute,  whereby  a  certain 
person  named  Jennie  Flower  suffered  bodily 
injury. 

The  following  facts  appeared  from  the 
affidavits : 

On  January;  21st,  1907,  the  applicant 
acting  as  such  inspector  visited  the  Garratt 
Works  and  found  that  certain  platen 
machines,  which  under  s.  10  of  the  above 
Act  ought  to  have  been  fenced,  were 
unfenced.  He  cautioned  the  manager  that 
the  Act  required  the  machines  to  be  fenced. 

Hugh  Stevenson  and  Sons,  Limited, 
neglected  to  fence  one  of  the  said  platen 
machines,  and  the  same  was  still  unfenced 
on  July  31st,  1907,  and  in  consequence  a 
female  voung  person  named  Jennie  Flower 
suffered  bodily  iiyury  through  her  right 
hand  being  caught  in  the  machine,  and  she 
lost  two  fingers  thereof. 

On  October  24th,  1907,  the  applicant  laid 
an  information  aeainst  Hugh  Stevenson 
and  Son.%  Limitea,  in  the  terms  above 
stated.  The  information  was  heard  before 
Geo.  Paul  Taylor,  Esq.,  at  the  South  Western 
Police  Court.  Counsel  for  Hugh  Stevenson 
and  Sons,  Limited,  submitted  that  under 
s.  146  (1)  of  the  said  Act  the  information 
ought  to  have  been  laid  within  three  months 
of  the  time  when  the  fact  that  the  said 
machine  was  unfenced  came  to  the  know- 
ledge of  the  inspector,  and  that  they  could 
not  be  convicted. 

The  inspector  submitted  that  the  offence 
of  having  machinery  unfenced  was  a  con- 
tinuing offence,  and  that  in  any  case  the 
prosecution  was  maintainable  as  the  infor- 
mation was  laid  within  three  months  of 
July  31st,  1907,  when  the  said  machine  was 
unfenced. 

The  magistrate  acceded  to  the  defendants' 
submission  and  dismissed  the  summons,  and 
declined  to  state  a  case. 

It  was  agreed  during  the  course  of  the 
argument  of  the  rule  that  the  facts  appearing 
on  the  affidavits  should  be  treated  as  a  case 
stated. 
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The  Factory  and  Workshop  Act,  1901, 
a.  136  (1),  provides :  "  If  a  factory  or  work- 
shop is  not  kept  in  conformity  with  this 
Act,  the  occupier  thereof  shall  be  liable  to 
a  fine  not  exceeding  ten  pounds  and,  in  the 
case  of  a  second  or  subsec^uent  conviction 
in  relation  to  a  factory  within  two  years 
from  the  last  conviction  for  the  same  offence, 
not  leas  than  one  pound  for  each  offence." 
•  Section  136  provides :  "  If  any  person  is 
killed  or  dies  or  suffers  any  bodily  injury 
or  injury  to  health,  in  consequence  of  the 
occupier  of  a  factory  or  workshop  having 
neglected  to  observe  any  provision  of  this 
Act  or  any  regulation  made  in  pursuance 
of  this  Act,  the  occupier  of  the  factory  or 
workshop  shall  be  liable  to  a  fine  not 
exceeding  one  hundred  pounds  and,  in  the 
case  of  a  second  or  subsec^^uent  conviction 
in  relation  to  a  factory  within  two  years 
from  the  last  conviction  for  the  same 
offence,  not  less  than  one  pound  for  each 
offence ;  and  the  whole  or  any  part  of  the 
fine  may  be  applied  for  the  benefit  of  the 
injured  person  or  his  family  or  otherwise, 
as  the  Secretary  of  State  determines : 

"  Provided  as  follows— 

"(a)  In  the  case  of  injury  to  health  the 
occupier  shall  not  be  liable  under  this 
section,  unless  the  injury  was  caused  directly 
by  the  neglect : 

"(b)  The  occupier  shall  not  be  liable  to 
fine  under  this  section  if  an  information 
against  him  for  not  observing  the  provision 
or  regulation  to  the  breach  of  which  the 
death  or  injury  was  attributable  has  been 
heard  and  dismissed  previous  to  the  time 
when  the  death  or  injury  was  inflicted." 

Section  146  (1)  provides  :  "  The  informa- 
tion shall  be  laid  within  three  months  after 
the  date  at  which  the  offence  comes  to  the 
knowledge  of  the  inspector  for  the  district 
within  which  the  offence  is  charged  to  have 
been  committed,  or,  in  case  of  an  inquest 
bein^  held  in  relation  to  the  offence,  then 
within  two  months  after  the  conclusion  of 
the  inouest,  so,  however,  that  it  be  not  laid 
after  the  expiration  of  six  months  from  the 
commission  of  the  offence." 

Cecil  Walsh  showed  cause. — The  magis- 
trate was  right  in  dismissing  the  summons. 
Section  146  (1)  provides  that  the  informa- 
tion shall  be  laid  within  three  months 
after  the  date  at  which  the  knowledge  of 
the  offence  comes  to  the  knowledge  of  the 
inspector.  The  inspector  first  became  aware 
of  the  offence  in  January,  1907,  but  the 
information  was  not  laid  till  October.  It  is 
true  that  the  information  was  laid  within 
three   months   after   the   date    when    the 
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inspector  became  aware  that  the  defendants* 
neglect  had  caused  bodily  ii\]itry  to  an 
employee.  But  s.  136  does  not  make  that 
a  separate  offence.  The  offence  is  created 
by  s.  135,  and  s.  136  merely  imposes  a  larger 
penalty  in  certain  eventualities.  If  after 
a  fine  has  been  imposed  under  s.  135  death 
were  to  take  place  as  the  result  of  a  breach 
of  the  statute,  notice  could  be  given  by  the 
prosecution  to  restore  the  summons,  and 
then  a  further  penalty  could  be  inflicted 
under  s.  136. 

S.  A.  T.  Boiolattjin  support.— Section  136 
has  an  entirely  different  scope  from 
s.  135.  It  is  possible  that  there  may 
be  a  breach  of  a  provision  of  the  Act 
with  consequent  bodily  injury,  although 
the  breach  may  not  in  itself  be  an 
offence  at  all.  That  is  shown  by  the  group 
of  sections  numbered  87  to  96.  Section  135 
gives  a  general  remedy,  which  is  not  to  be 
applied  where  a  particular  remedy  is  given 
by  another  section.  The  words  of  s.  135. 
"not  kept  in  conformity  with  this  Act, 
ought  to  be  construed  as  having  reference 
to  the  particular  sections  of  the  Act  where 
they  occur. 

Alvebstone,  L.C.J.— The  question  in 
this  case  is,  In  my  opinion,  by  no  means 
free  from  difficulty.  We  are  called  upon  to 
construe  a  limitation  section,  and  I  need  not 
say  that  it  has  been  laid  down  over  and  over 
again  that  limitation  sections  have  to  be 
construed  somewhat  strictly.  Of  course,  if 
there  is  no  doubt  that  the  limitation  applies, 
then  whatever  may  be  the  consequences  we 
must  hold  that  it  does  apply,  and  I  am 
bound  to  say  in  this  case  that  I  should  not 
have  hesitated  to  apply  the  limitation 
section  strictly  if  I  had  thought  it  really  did 
apply,  because  the  civil  remedy  of  the 
person  injured  is  not  in  any  way  taken 
away  by  it,  and,  therefore,  the  whole  ques- 
tion is  one  of  penalty.  But  I  think  that  in 
dealing  with  this  limitation  section  which 
applies  to  summary  proceedings  for  offences 
and  fines  under  this  Act  we  must  carefully 
construe  the  words  "  the  information  shall 
be  laid  within  three  months  after  the  date 
at  which  the  offence  comes  to  the  knowledge 
of  the  inspector  for  the  district."  Now  it  is 
said  that  because  in  January,  1907,  the 
inspector  saw  this  machinery  and  knew  it 
was  unfenced,  therefore  at  that  time  the 
offence  in  respect  of  which  proceedings  were 
taken,  came  to  his  knowledge.  In  my  judg- 
ment that  depends  entirely  on  the  question 
whether  ss.  135,  136  are  sections  dealing 
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with  the  same  offence  and  merely  imposing 
a  larger  fine  in  the  event  of  certain  conse- 
Quences.  I  was  for  a  time  impressed  by 
Mr.  WcUsh's  argument,  but  he  did  not 
altogether  satisfy  me  that  be  got  oyer  all 
the  difficulties,  because  be  suggested  that 
eyen  if  there  bad  been  a  summons  under 
8.  135,  and  the  imposition  of  a  fine  under 
that  section,  in  some  way  or  other,  if  a 
person  was  injured,  that  summons  could  be 
reyived  and  a  further  fine  inflicted  for  a 
larger  amount  I  know  of  no  machinery 
by  which  that  could  be  done.  I  think  it 
would  require  very  clear  statutory  direc- 
tions to  enable  such  a  thing  to  be  done,  and 
certainly  I  am  not  at  all  satisfied  that  if  a 
summons  for  an  offence  under  s.  135  has 
been  disposed  of  in  one  way  or  another 
there  is  not  an  end  of  the  proceedings  for 
that  offence.  Now  ought  we  to  construe 
ss.  135, 136  as  referring  to  the  same  offence  ? 
It  is  to  be  noted  they  occur  in  a  part  of  the 
Act  headed  "  Legal  proceedings,^  intended 
to  apply  to  all  legal  proceedings  under  the 
Act,  and  s.  135  deals  with  the  case  of  a 
factory  or  workshop  not  being  kept  in  con- 
formity with  the  Act.  Now,  no  doubt  if 
anybody  disobeys  the  regulations— if  any- 
body fails  to  proyide  certain  things  which 
he  IB  told  to  proyide— in  one  sense  he  may 
be  said  not  to  keep  the  factory  or  workshop 
in  conformity  witn  the  Act.  I  think  the 
natural  and  ordinary  meaning  of  the  open- 
ing words  of  s.  135  points  to  the  factory  or 
workshop  not  being  kept  in  conformity 
with  the  Act,  including,  among  other  things, 
the  machinery.  To  that  extent,  if  s.  136 
goes  no  further  than  s.  135  so  far  as  the 
offence  is  concerned,  the  facts  of  this  parti- 
cular case  are  in  fayour  of  Mr.  Walsh's  yiew, 
because  here  the  offence  wajs  non-fencing, 
which  wajB  a  defect  in  the  factory  for  which 
a  summons  could  be  taken  out  under  s.  135. 
That  Mr.  Rowlatt  does  not  dispute.  Now 
we  come  to  s.  136.  I  am  satisfied  on  Mr. 
RowlatVs  argument  that  it  is  wider  than 
s.  135  and  was  intended  to  create  offences 
which  are  not  of  necessity  limited  to  those 
under  s.  135.  On  the  face  of  it  the  language 
of  8.  136  is  different  from  that  of  s.  135  ;  the 
neglect  of  the  occupier  is  brought  in  as 
distinguished  from  tne  defective  condition 
of  the  factory  or  workshop  itself,  regulations 
are  brought  in  as  well  as  the  provisions  of 
the  Act,  and  there  is  the  fact  of  the  occupier 
being  made  liable  to  a  much  higher  nne^ 
and  there  is  further  the  provision  as  to 
what  is  to  happen  in  the  event  of  a  second 
or  subsequent  conviction.  In  my  j udgment, 
looking  at  the  whole  of  that  section,  it  is 
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not  right  to  sav  that  it  was  merely  framed 
in  order  to  enable  the  magistrate  to  impose 
an  additional  fine  in  proceedings  under 
s.  135.  I  think  that  it  has  reference  to  the 
group  of  sections  to  which  our  attention 
has  been  called,  ss.  87—96,  many  of  which 
point  to  regulations  and  provisions,  or  pro- 
visions apart  from  regulations,  which  would 
require  to  be  observed  by  the  occupier  and 
yet  could  not  be  said  to  have  reference  to 
the  factory  being  "kept,"  as  for  instfince,  the 
provisions  as  to  the  temperature  of  the 
factory,  the  supply  of  water,  and  things  of 
that  kind.  It  seems  to  me  that  the  natural 
scope  of  8.  136  is  wider  and  larger  than 
8. 135,  and,  therefore,  in  my  iudgment,  if  the 
limitation  is  to  be  applied  to  this  case  it 
must  be  shown  that  the  breach  of  the  regu- 
lation causing  injury  came  to  the  knowledge 
of  the  inspector  more  than  three  months 
before  the  laying  of  the  information.  I 
come  to  the  conclusion  that  s.  136  is  wider 
than  s.  135,  and  does  include  other  oases,  or, 
in  other  words,  was  meant  to  create  offences 
in  cases  where  there  would  not  of  necessity 
be  any  offence  under  s.  135.  In  those 
circumstances  the  time  limit  does  not  apply. 
I  think  the  case  must  go  back  for  the  mi^^i^' 
trate  to  hear  and  determine. 

Ridley,  J. — I  am  of  the  same  opinion, 
and  wish  to  add  very  little.  I  entirely  agree 
with  the  reasoning  of  the  Lord  Chief 
Justice.  I  think,  speaking  for  myself,  I 
should  have  been  inclined  to  come  to  the 
same  conclusion,  without  the  argument  of 
Mr.  Rowlatt  (which,  however,  I  think  is  well 
founded),  that  the  words  '*  not  kept  in  con- 
formity with  this  Act"  in  s.  135  ought  to  be 
construed  as  having  reference  to  particular 
sections  where  they  are  used  in  the  Act, 
ss.  9—11,  14,  16,  and  some  others,  but  with- 
out that  argument,  which  Mr.  Rowlatt  put 
before  us,  I  should  be  inclined,  I  think,  to 
come  to  the  conclusion  that,  under  s.  136  a 
different  offence  altogether  is  created  from 
that  under  s.  135.  I  find  much  difficulty  in 
construing  s.  136  otherwise,  and  1  think  that 
the  words  of  s.  136  appear  to  indicate  that 
it  is  directed  to  the  case  where  injury  or 
death  has  been  inflicted  on  one  of  the 
employees.  The  object  is  to  inflict  a  much 
larger  fine  where  that  has  happened  in 
consequence  of  the  neglect  to  observe  any  of 
the  provisions  of  the  Act  or  any  of  the 
regulations  in  the  Schedule.  That  was  the 
object,  as  it  seems  to  roe,  and  it  would 
almost  follow  from  the  form  of  the  section 
itself  ;  but  it  is  not  necessary  to  rely  upon 
that.    I  do  recognise  that  the  other  argu- 
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Rex  v.  Taylor  and  Others  ;  Ex  parte 
Gailey. 

nient  is  a  stronger  foundation  on  which  we 
may  rest  our  judgment,  and  I  am  clearly  of 
opinion,  speaking  for  myself,  that  this  is  a 
separatee  offence  under  s.  136,  and,  therefore, 
the  time  limit  does  not  apply. 

Darung,  J.—I  am  of  the  same  opinion. 
I  think  that  the  proviso  (b)  to  s.  136  is  very 
strong  to  show  that  separate  offences  are 
created  by  ss.  135, 136.  It  seems  to  me  that 
if  one  reads  the  whole  statute,  one  finds  that 
there  are  a  number  of  separate  offences 
created,  some  by  one  section,  some  by 
another,  and  that  what  is  done  by  s.  136  is 
to  create  a  totally  fresh  offence  in  different 
circumstances.  It  would  appear  that  up  to 
proviso  (b)  in  that  section  even  the  dismissal 
of  a  summons  under  s.  135  would  not  have 
prevented  a  person  being  prosecuted  under 
s.  136.  That  is  very  strong  to  show  that 
those  sections  are  absolutely  distinct,  and  it 
required  this  proviso  to  enable  a  person 
against  whom  a  charge  had  been  made 
under  s.  135,  which  charge  had  failed,  to 
plead  that  he  was  entitled  to  go  free  if 
charged  under  s.  136.  Another  matter 
which  weighs  very  much  with  me  is  this. 
At  one  time  I  was  a  good  deal  impressed  by 
Mr.  Walshes  argument.  As  a  matter  of 
theory  it  had  a  good  deal  in  it,  but  if  it  was 
desired  to  proceed  against  a  person  under 
s.  136,  who  had  already  been  proceeded 
against  under  s.  135.  I  cannot  see  how  it 
would  be  possible  to  oring  before  any  court 
his  offence  under  s.  136  unless  by  taking  out 
a  fresh  summons.  That  being  so,  it  seems 
to  me  very  strong  to  show  that  these  sections 
are  independent  to  this  extent  that  they 
create  absolutely  different  offences,  and  so 
in  this  case  you  roust  look  at  the  time  limit 
with  reference  to  the  offence  created  by 
S.136. 

Bule  absolfUe  and  ca»e  remitted. 

Solicitor  against  the  rule :  Geo.  Marris. 
Solicitor  in  support :  The  solicitor  to  the 
Treasury. 
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(Before  Alverstone,  L.C.J.,  Ridley 
and  Darling,  JJ.) 

Addison  v.  Shepherd. 

Landlord  and  tenant— Distress  for  rent- 
Goods  protected  —  Tools  and  imple- 
ments of  trade— Sample  typewriter- 
Law  of  Distress  Amendment  Act,  1888 
(51  &  52  Vict.  c.  21),  s.  4— County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  147. 

A  sample  typewriter  entrusted  to  a  com- 
mercial traveller  by  his  etnployers  in 
order  that  he  may  take  it  round  and 
show  it  to  intending  purchasers  and 
demonstrate  its  ute  to  them,  is  not  a 
tool  or  implement  of  his  trade  vnthin 
the  meaning  of  s.  147  of  the  County 
Courts  Act,  1888,  and  is  there/ore  not 
•protected  from  distress  for  rent  by  s.  4 
of  the  Law  of  Distress  Amendment  Act^ 
1888. 

Case  stated  by  the  undersigned  Arthur 
H.  Mutton  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis  pursuant  to 
the  Summary  Jurisdiction  Acts,  1857  and 
1879. 

At  the  court  of  summary  jurisdiction  sit- 
ting at  the  Greenwich  Police  Court  within 
the  metropolitan  police  district  a  complaint 
was  preferred  by  the  above-named  Claude 
Patrick  Addison  (hereinafter  called  the 
appellant)  under  the  Iaw  of  Distress 
Amendment  Act,  1895.  against  the  above- 
named  T.  G.  Shepherd  (hereinafter  called 
the  respondent)  for  that  he  on  the  14th  day 
of  October,  1907,  at  Lewisham  within  the 
district  aforesaid  caused  certain  goods  and 
chattels  to  be  seized  and  distrained  for  rent, 
to  wit  an  Oliver  typewriter,  cover  ana 
board,  which  were  bylaw  exempt  from  such 
distress. 

The  said  complaint  was  on  the  13th  and 
20th  days  of  December  duly  heard  at  the 
said  Greenwich  Police  Court  and  was  dis- 
missed on  the  last-mentioned  day. 

1.  Upon  the  hearing  of  the  said  complaint 
the  following  facts  were  proved  : 

2.  At  the  date  of  the  seizure  complained 
of  the  appellant  was  tenant  of  a  certain 
house  known  as  Vine  (Jottage,  situate  at 
Perry  Rise  in  the  parish  of  Lewisham,  at  a 
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weekly  rent  of  10j».  and  the  sum  of  £2  was 
due  and  owing  by  him  for  arrears  of  the  said 
rent. 

3.  The  appellant  was  a  traveller  and  sales- 
man in  the  em{)]oy  of  the  Oliver  Typewriter 
Company,  Limited,  a  company  duly  regis- 
tered under  the  Comi)anies  Acts,  1862— 
1907,  carrying  on  business  as  sellers  of 
certain  typewriters  known  as  Oliver  type- 
writers. It  was  the  duty  of  the  appellant 
as  such  traveller  and  salesman  as  aforesaid 
to  solicit  and  use  his  best  endeavours  to 
obtain  orders  on  behalf  of  his  employers  for 
their  said  typewriters  ;  and  for  this  purpose 
the  said  com^iany  entrusted  him  with  one  of 
their  typewriters  in  order  that  be  might 
take  the  same  with  him  on  his  rounds  and 
show  it  to  intending  purchasers  and  demon- 
strate its  use  to  intending  purchasers.  The 
appellant  was  also  at  libertv  to  use  the  said 
typewriter  so  intrusted  to  him  for  the  pur- 
pose of  communicating  with  the  said 
company,  but  except  for  the  purposes  afore- 
said the  appellant  was  not  at  liberty  to  use 
and  did  not  in  fact  make  use  of  the  said 
typewriter. 

4.  On  or  before  the  14th  day  of  October, 
1907,  the  respondent  acting  for  and  on 
behalf  of  the  landlord  of  the  said  Vine 
Cottage  directed  one  Martin  Betteridge  a 
certificated  bailiff  to  levy  a  distress  for  the 
said  arrears  of  rent,  and  on  the  date  afore- 
said the  said  Martin  Betteridge  b^and  with 
the  authority  and  at  the  direction  of  the 
respondent  seized  and  distrained  the  said 
Oliver  typewriter  which  had  been  entrusted 
by  the  said  Oliver  Typewriter  Comi)any, 
Limited,  to  the  appellant  as  aforesaid  and 
was  then  at  the  said  Vine  Cottage. 

5.  The  said  Martin  Betteridge  having  so 
seized  the  said  Oliver  typewriter  as  afore- 
said removed  the  same  from  the  said  Vine 
Cottage  and  on  the  6th  November,  1907,  by 
and  with  the  authority  of  the  respondent 
caused  the  same  to  be  sold  at  Baker's 
Auction  Rooms,  Acre  Lane,  Brixton,  for  the 
sum  of  £7. 

6.  Except  the  said  typewriter  there  were 
not  at  the  time  of  the  said  seizure  any  tools 
or  implements  of  the  appellant's  trade  on  or 
at  the  said  Vine  Cottage. 

7.  The  value  of  the  said  typewriter  at  the 
date  of  the  said  seizure  was  £22. 

8.  It  was  alleged  on  behalf  of  the  appel- 
lant and  denied  on  behalf  of  the  respondent 
that  the  said  typewriter  was  a  tool  or  imple- 
ment of  the  appellant's  trade  within  the 
meaning  of  the  County  Courts  Act,  1888, 
s.  147,  and  was  therefore  by  virtue  of  the 
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Law  of  Distress  Amendment  Act,  1888,  s.  4, 
exempt  from  distress. 

9.  I  was  of  opinion  that  the  contention  of 
the  respondent  was  correct  and  that  the 
said  typewriter  was  not  a  tool  or  implement 
of  the  appellant's  trade  within  the  meaning 
of  the  County  Courts  Act,  1888,  section  147, 
and  I  accordingly  dismissed  the  said  com- 
plaint. 

10.  The  question  for  the  opinion  of  this 
honourable  court  is  whether  I  on  the  facts 
hereinbefore  set  out  came  to  a  correct  deci- 
sion in  point  of  law  and  if  my  said  determi- 
nation was  not  correct  what  should  be  done 
in  the  premises. 

(Signed)    Arthur  H.  Hutton. 

The  Law  of  Distress  Amendment  Act, 
1888,  s.  4,  provides  : 

*'  From  and  after  the  passing  of  this  Act 
the  following  goods  and  chattels  shall  be 
exempt  from  distress  for  rent ;  namely,  any 
goods  or  chattels  of  the  tenant  or  his  family 
which  would  be  protected  from  seizure  in 
execution  under  s.  96  of  the  County  Courts 
Act,  1846,  or  any  enactment  amending  or 
substituted  for  the  same    .    .    ." 

The  County  Courts  Act,  1888,  s.  147, 
provides  : 

"Every  bailiff  or  officer  executing  any 
process  of  execution  issuing  out  of  the  court 
against  Uie  goods  and  chattels  of  any  person 
may  by  virtue  thereof  seize  and  take  any 
of  the  goods  and  chattels  of  such  person 
(excepting  the  wearing  apparel  and  bedding 
of  such  person  or  his  family,  and  the  tools 
and  implements  of  his  trade,  to  the  value  of 
five  pounds,  which  shall  to  that  extent  be 
protected  from  such  seizure)    .    .    ." 

M,  M.  Mojcnaghieny  for  the  appellant — 
This  typewriter  is  a  tool  or  implement  of 
the  appellant's  trade,  and  therefore  exempt 
from  distress.  The  word  "trade"  in  this 
connection  is  used  in  a  very  wide  sense.  It 
does  not  mean  "handicraft"  or  anything  of 
that  sort.  In  Lavell  v.  Richings^  [1906] 
1  K.  B.  480,  a  cab  used  by  a  cabariver  for 
the  purposes  of  his  trade  was  held  to  be 
protected.  The  appellant  was  carrying  on 
the  trade  of  selline  typewriters,  andf  he 
could  not  do  it  witnout  having  a  sample. 
All  samples  in  the  hands  of  a  commercial 
traveller  are  implements  of  trade.  The  fact 
that  an  instrument  may  be  protected, 
although  not  absolutely  essential  for  the 
carrying  on  of  the  person's  trade,  is  shown 
by  the  sewing-machine  cases.  If  the  appel- 
lant had  gone  round  without  a  typewnter 
he  would  nave  had  a  very  small  cnance  of 
selling. 
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C.  H,  Blacky  for  the  respondent.— This 
typewriter  was  nothing  more  or  less  than 
a  sample.  I  admit,  however,  that  the 
appellant  follows  a  trade,  namely,  that  of 
getting  orders  for  typewriters. 

Alvbbstonb,  L.C.  J.— Though  the  point  is 
doubtful,  I  think  that  the  decision  of  the 
magistrate  was  right.  We  have  to  deal 
with  the  words  "tools  and  implements  of 
his  trade.''  I  doubt  whether  it  can  bo 
strictly  said  that  the  appellant  carried  on 
any  trade  at  all,  in  which  he  had  to  use 
tools  or  implements.  A  typewriter  was 
given  to  him  in  order  that  he  might  take  it 
round  and  show  it  to  customers  and  was 
nothing  more  than  a  sample,  and  if  the  law 
is  to  protect  samples  from  being  distrained 
upon,  the  words  ** tools  and  implements" 
will  require  to  be  amplified.  The  answer  to 
the  cab  and  sewing  machine  cases  is  that 
there  the  person  used  the  thin^  itself  as  an 
instrument  or  implement  by  which  he  earned 
his  living.  That  may  be  said  of  this  type- 
writer, but  only  in  a  secondary  sense  and 
not  in  the  primary  sense.  The  appeal  must 
therefore  be  dismissed. 

Ridley,  J.— I  agree.  If  you  say  that  this 
typewriter  was  an  implement  of  the  appel- 
lant's trade  you  would  also  have  to  say  that 
a  traveller's  samples  are  implements  of  trade. 
I  do  not  think  that  that  would  be  right. 
Therefore  I  agree  with  my  lord. 

Dablino,  J.— I  am  of  the  same  opinion. 
I  do  not  think  it  would  ever  have  occurred 
to  anyone  to  suggest  that  this  was  a  tool  or 
implement  used  in  the  trade  of  a  commercial 
traveller  if  it  had  not  happened  that  the 
thing  can  be  reasonably  described  as  an 
implement.  If  it  had  been  a  bale  of  silk  or 
a  pack  of  cards,  I  do  not  think  it  would 
ever  have  occurred  to  anyone  to  say  that  it 
was  a  tool  or  implement  of  the  person's 
trade.  I  cannot  see  that  it  was  anything 
but  a  sample,  although  it  was  a  sample  o? 
an  implement.  The  statute  does  not  mean 
that  people  selling  implements  should  have 
protection  for  their  samples.  It  means 
that  a  person  who  works  m  a  trade  should 
have  protection  for  the  things  he  makes  use 
of,  not  for  the  things  that  he  parts  with.  I 
cannot  regard  this  object  as  b^ing  anything 
but  a  sample. 

Appeal  dumissed. 

Solicitor  for  the  appellant :  A.  W.  Mills. 
Solicitors  for  the  respondent :  Waltons  k 
CJo. 


72  J.  P.  249. 
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April  1,  1908. 

(Before  Alyerstone,  L.C.J.,  Ridley  and 
Darling,  J.T.) 

Rex  V,  Fletcher  and  Others  ;  Ex  parte 
Ansonia. 

Hackney  carriage  —  O  mnibiis  —  Prescribed 
distemce  —  Starting  from  outside  — 
Bringing  passengers  within— Plying  for 
hire— Town  Pofice  Clauses  Act,  1847 
(10  &  11  Vict.  c.  89X  8.  45— Town  Police 
Clauses  Act,  1889  (52  &  53  Vict.  c.  14), 
s.  3. 

A  carriage^  which  was  not  licemed  to  ply  for 
hire  in  the  urban  district  of  Much 
Woolton^  UK18  run  to  and  from  Smith- 
doum  Road  and  Wavertree,  in  the  city 
of  Liverpool^  and  the  Elephant  Hotel 
in  Much  Woolton,  The  proprietor 
charged  ^threepence  from  Smithdown 
Bocut  or  Wavertree  to  Much  Woolton, 
twopence  from  the  boundary  between 
the  urban  district  of  Much  Woolton 
and  LiverpooL  and  no  charge  was  made 
from  Much  Woolton  to  the  said  boun- 
dary or  to  any  point  within  the  said 
urwin  district.  The  carriage  sometimes 
stood  and  waited  on  the  hightoay  at  the 
Elephant  Hotel,  and  sometimes  com- 
m^enced  the  return  journey  towards 
Liverpool  immediately,  and  at  the  same 
point  passengers  entered  the  carriage 
for  the  purpose  of  the  journey  towards 
Liverpool.  Signs  outside  the  carriage 
indicated  the  destination  thereof,  and 
intending  passengers,  on  inquiry,  were 
informed  of  its  destination. 

H^ld,  that  the  above  facts  were  evidence  tliat 
the  carriage  was  standing  and  plying 
for  hire  in  the  urban  district  of  Muck 
Woolton  without  haying  obtained  a 
licence  to  ply  for  hire  in  the  urban 
district  of  Muck  Woolton,  and  that  the 
proprietor  ivas  properly  convicted. 

Rule  nisi  calling  upon  two  justices  of 
Lancashire  to  show  cause  why  a  mandamus 
should  not  issue  directing  them  to  state  a 
special  case  for  the  opinion  of  the  court  in 
tne  matter  of  a  conviction  of  the  applicant, 
John  Ansonia,  m  the  circumstances  herein- 
after appearing.  The  rule  was  also  served 
on  Arthur  Shawford,  who  had  laid  the  in- 
formation against  the  applicant. 
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The  justices'  affidavit,  which  in  the  course 
of  the  argument  of  the  rule  it  was  agreed 
should  be  treated  as  a  special  case,  was  as 
follows : 

"1.  At  a  court  of  summary  jurisdiction 
sitting  at  Much  Woolton  in  the  county  of 
Lancaster  (within  and  as  a  petty  session  for 
the  petty  sessional  division  of  Childwall  in 
the  said  county)  on  the  2nd  day  of  August 
1907  we  the  said  Alfred  Fletcher  and  John 
Whittingham  Wareing,  two  of  his  Majesty's 
justices  of  the  peace  for  the  said  county, 
sitting  in  petty  sessions  as  such  court  of 
summary  jurisdiction  aforesaid  heard  and 
determined  an  information  preferred  against 
one  John  Ansonia  by  one  Arthur  Shawtield, 
inspector  of  nuisances  of  the  urban  district 
council  for  the  urban  district  of  Much 
Woolton  aforesaid  as  the  local  authority 
under  the  Public  Health  Acts. 

"2.  The  said  information  laid  that  the 
said  John  Ansonia  being  a  person  who  was 
part  proprietor  of  a  certain  carriage  num- 
bered K  1541  unlawfully  did  on  the  26th 
day  of  June  1907  permit  the  said  carriage 
to  be  used  as  a  hacJcney  carriage  plying  for 
hire  within  the  prescribed  distance  as  de- 
fined by  the  Town  Police  Clauses  Act  1847 
without  having  obtained  a  licence  to  ply 
for  hire  within  the  prescribed  distance  from 
the  urban  district  council  for  the  urban 
district  of  Much  Woolton  aforesaid  as  the 
local  authority  under  the  Public  Health 
Act  1875  (with  which  the  said  first-men- 
tioned Act  is  incorporated)  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided. 

"  3.  On  the  hearing  of  such  information 
as  aforesaid  it  was  proved  or  admitted 
that: 

**(a)  The  said  John  Ansonia  was  part 
proprietor  of  the  said  carriage. 

"(b)  The  said  carriage  was  not  licensed 
by  the  said  urban  district  council  at  any 
time  to  ply  for  hire  within  the  said  district. 

"(c)  Before  the  26th  day  of  June  1907 
the  said  carriage  had  plied  for  hire  within 
the  said  district  and  the  attention  of  the 
said  John  Ansonia  had  been  directed  to  the 
necessity  for  a  licence  from  the  said  urban 
district  council  for  the  said  carriage. 

"(d)  Before  the  said  26th  day  of  June 
and  after  the  attention  of  the  said  John 
Ansonia  had  been  directed  as  afore-men- 
tioned the  said  John  Ansonia  applied  to  the 
said  urban  district  council  to  license  the 
said  carriage  to  ply  for  hire  within  their 
district  but  such  application  was  on  the 
24th  day  of  June  refused. 
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"  (e)  After  such  refusal  as  afore-men- 
tioned  the  said  carriage  continued  to  be  run 
in  the  same  manner  as  before,  that  is  to 
say,  the  said  carriage  was  run  to  and  from 
Smithdown  Road  and  Wavertree  in  the 
city  of  Liverpool  and  Much  Woolton  its 
starting  point  within  the  said  urban  district 
being  a  place  to  wit  the  highway  at  the  pond 
near  the  Elephant  Hotel,  Much  Woolton, 
where  licensed  omnibuses  and  motor 
omnibuses  stand  for  hire.  At  such  point 
the  carriage  sometimes  stood  and  waited 
and  sometimes  commenced  the  journey 
towards  Liverpool  immediately,  and  at  the 
same  point  passengers  entered  the  said 
carriage  for  the  purpose  of  the  journey 
towards  Liver{)ool.  Signs  outside  the  said 
carriage  indicated  the  destination  thereof 
and  intending  passengers  on  inquiry  were 
informed  of  the  destination  of  the  said 
carriage. 

"(0  After  the  said  refusal  to  license  the 
said  carriage  the  said  John  Ansonia  ex- 
hibited in  the  said  carriage  a  notice  stating 
that  the  fare  from  Smithdown  lload  or 
Wavertree  to  Much  Woolton  was  three- 
pence ;  from  the  boundary  between  the  said 
urban  district  and  the  city  of  Liverpool  to 
Smithdown  Road  or  Wavertree  twopence 
and  that  no  charge  was  made  from  Much 
Woolton  to  the  said  boundary.  No  charge 
was  in  fact  made  for  a  journey  from  Much 
Woolton  to  any  point  within  the  said  urban 
district. 

"  (g)  A  passenajer  entered  the  said  car- 
riage at  the  said  starting  point  at  Much 
Woolton  and  was  carried  to  a  point  within 
the  city  of  Liverpool  and  the  sum  of 
twopence  was  collected  from  him  outside 
the  said  urban  district  in  respect  of  the 
said  journey. 

"(h)  On  the  said  26th  June  the  said 
carriage  made  the  journey  from  Much 
Woolton  to  within  the  city  of  Liverpool  as 
on  other  occasions. 

"  4.  The  said  John  Ansonia  called  no  evi- 
dence and  did  not  controvert  the  facts 
hereinbefore  set  forth  but  counsel  on  bis 
behalf  contended  that : 

"(a)  The  said  carriage  came  within  the 
exception  contained  in  s.  3  of  the  Town 
Police  Clauses  Act  1889  as  an  'omnibus 
starting  from  outside  the  prescribed  dis- 
tance, and  bringing  passengers  within  the 
prescribed  distance,  and  not  standing  or 
plying  for  hire  witnin  the  prescribed  dis- 
tance? 

"(b)  The  said  carriage  was  licensed  by 
the  corporation  of  the  city  of  Liverpool 
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and  was  therefore  subject  to  proper  inspec- 
tion, control  and  supervision  necessary  for 
the  public  protection. 

"(c)  The  said  carriage  did  not  stand  or 
ply  for  hire  within  the  prescribed  distance. 

"(d)  The  word  'standing'  in  s.  3  of  the 
Town  Police  Clauses  Act  1889  means 
'  standing  at  a  stand  for  hackney  carriages ' 
and  the  said  starting  point  is  not  such  a 
stand. 

"  (e)  That  the  journey  from  Much  Woolton 
to  the  said  boundary  oeing  free,  there  was 
no  hiring. 

"5.  On  the  facts  in  paragraph  3  hereof 
stated  to  have  been  proved  or  admitted 
we  were  of  opinion  and  found  as  a 
fact  that  the  said  John  Ansonia  had  per- 
mitted the  said  carriage  to  be  used  as  a 
hackney  carriage  plying  for  hire  within  the 
prescribed  distance  as  defined  by  the  Town 
Police  Clauses  Act  1847  without  having 
obtained  a  licence  to  ply  for  hire  within 
the  prescribed  distance  from  the  urban 
district  council  for  the  urban  district  of 
Much  Woolton  as  aforesaid  as  the  local 
authority  under  the  Public  Health  Act  1875 
(with  which  the  said  first-mentioned  Act  is 
incorporated)  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

"  6.  We  were  further  of  opinion  that  the 
course  adopted  by  the  said  John  Ansonia 
was  a  device  for  evading  the  provisions  of 
the  said  statutes  re(}uiring  a  licence  to  be 
obtained  for  the  said  carriage  in  the  said 
urban  district  and  that  in  fact  passengers 
were  taken  into  the  said  carriage  at  Much 
Woolton  for  free  convevance  to  the  said 
boundary  who  if  the  said  carriage  had  been 
licensed  would  have  been  charged  fares  in 
respect  of  the  part  of  the  journey  between 
Much  Woolton  and  the  said,  boundary. 

"  7.  On  the  hearing  of  the  said  inforofia- 
tion  we  convicted  the  said  John  Ansonia  of 
the  said  offence  and  fined  him  the  sum  of 
twenty  shillings  and  as  the  case  had  been 
argued  by  the  counsel  for  the  said  urban 
district  council  and  for  the  said  John 
Ansonia  and  was  treated  as  a  test  case  we 
ordered  the  said  John  Ansonia  to  pay  the 
sum  of  ten  guineas  for  costs.** 

The  Town  Police  Clauses  Act,  1847,  s.  45, 
provides : 

"  If  the  proprietor  or  part  proprietor  of 
any  carriage,  or  any  person  so  concerned  as 
aforesaid,  permits  the  same  to  be  used  as  a 
hackney  carriage  plying  for  hire  within  the 
prescribed  distance  without  having  ob- 
tained a  licence  as  aforesaid  for  such 
carriage,    or   during   the   time  that   such 
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licence  is  suspended  as  hereinafter  pro- 
videdj  or  if  any  person  be  found  driving, 
standing,  or  plving  for  hire  with  any  car- 
ria^  within  the  prescribed  distance  for 
which  such  licence  as  aforesaid  has  not 
been  previouslv  obtained^  or  without  having 
the  number  of  such  carnage  corresponding 
with  the  number  of  the  licence  openly  dis- 
played on  such  carriage,  every  such  person 
so  offending  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  forty 
shillings.*' 

The  Town  Police  Clauses  Act,  1889,  s.  3, 
provides : 

"The  term  'omnibus,'  where  used  in  this 
Act,  .  .  .  shall  not  include  .  .  .  any 
omnibus  starting  from  outside  the  prescribed 
distance,  and  bringing  passengers  within 
the  prescribed  distance,  and  not  standing  or 
plying  for  hire  within  the  prescribed  dis- 
tance." 

Section  4  (1)  provides:  "The  several 
terms  *  hackney  carriages,'  *  hackney  coach,' 
*  carriages '  and  *  carriage '  whenever  used  in 
sections  .  .  .  forty  to  fifty-two  .  .  . 
of  the  principal  Act  shall  ...  be  deemed 
to  include  every  omnibus." 

Bigby  Swift  showed  cause.— There  is 
evidence  in  support  of  the  conviction. 
Standing  and  waiting  for  passengers  are  a 
plying  for  hire  {Clarke  v.  Stanford  {1S71\ 
35  J.  P.  662 ;  L.  R.  6  Q.  B.  357).  The  fact 
that  the  money  payment  did  not  begin  till 
the  omnibus  had  reached  the  boundary 
makes  no  difference. 

H,  L,  RUey^  in  support.— Section  45  of 
the  Town  Police  Clauses  Act,  1847,  only 
makes  it  an  offence  if  the  hiring  is  within 
the  district.  Plying  or  standing  within  the 
district  is  not  made  an  offence  unless  there 
is  a  hiring  within  the  district.  Here  there 
was  no  hiring  within  the  district  of  Much 
Woolton. 

Alverstone,  L.C.J.— 1  think,  on  the 
whole,  that  the  magistrates  ought  to  have 
stated  a  case ;  but  counsel  have  agreed  that 
the  facts  are  all  in  the  magistrates^  afiidavit, 
and  that  it  is  to  be  treated  as  a  case  stated. 
I  think  that  the  conviction  should  be 
affirmed.  Section  45  of  the  Town  Police 
Clauses  Act,  1847,  provides  that  it  is  an 
offence  to  permit  a  hackney  carriage  to  be 
used  as  a  nackney  carriage  plying  for  hire 
within  the  prescribed  distance  without 
having  obtained  a  licence,  or  for  any  person 
to  be  found  driving,  standing,  or  plying  for 
hire  with  any  carriage  within  the  prescribed 
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distance  for  which  such  liceDce  has  not  been 

Previously  obtained.  Section  3  of  the  Town 
^olice  Clauses  Act,  1889,  makes  an  excep- 
tion in  favour  of  any  omnibus  starting  from 
outside  the  prescribe  distance^  and  bnnging 
passengers  within  the  prescribed  distance, 
and  not  standing  or  plying  for  hire  within 
the  prescribed  distance.  The  applicant  said 
to  the  public :  "  Here  is  my  omnibus ;  I  want 
to  take  people  to  Liverpool,  and  I  will  not 
make  any  charge  for  taking  you  to  the 
boundary."  It  is  obvious  that  what  he 
wanted  to  do  was  to  get  people  to  go  to 
Liverpool.  I  think  that  there  was  evidence 
that  the  carriage  was  standing  and  plying 
for  hire  within  the  urban  district  of  Much 
Woolton,  and  the  justices  were  not  wrong 
in  finding  that  the  course  adopted  by  the 
applicant  was  a  device  for  evading  the  pro- 
visions of  the  statutes  requiring  a  licence  to 
be  obtained  for  the  urban  district  of  Much 
Woolton.  We  have  nothing  to  do  with  the 
grounds  of  the  refusal  of  a  licence  to  the 
applicant,  and  we  cannot  say  that  the  magis- 
trates were  wrong  in  law  in  convicting. 

Ridley,  J.— The  omnibus  was  standing 
and  plying  for  hire  within  the  prescribed 
distance,  and  therefore  it  does  not  come 
within  the  exception  in  s.  3  of  the  Town 
Police  Clauses  Act,  1889. 

Darling,  J. — I  am  of  the  same  opinion. 
I  should  not  describe  this  as  an  attempt  to 
evade  an  Act  of  Parliament.  It  is  a  delibe- 
rate attempt  to  drive  an  omnibus  through  it. 

Conviction  affirmed. 

Solicitors  against  the  rule:  Dixon  and 
SyerSj  Liverpool. 

Solicitor  in  support :  Alfred  de  Frece,  for 
W.  H.  Quilliam,  Liverpool. 
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AprU  3,  1908. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

Rex  V,  Grossman  and  Another  ;  Ex  parte 
Ohetwynd. 

Justices  —  Practice  —  Warrant  —  Power  of 
withdrawal— ifan(iami/s. 

A  warrant  was  granted  by  a  magistrate  for 
the  arrest  of  a  Mrs.  C.  and  tufo  othsr 
persons  for  conspiring  to  abduct  a  child 
of  Mrs,  C.*s  out  of  the  custody  of  its 
appointed  guardian.  The  warrant  was 
never  executed  against  Mrs.  C.  because 
of  her  absence  abroad,  but  the  two  others 
were  arrested  and  tried,  and  one  of  them 
tvas  convicted.  On  an  application  to 
the  magistrate  to  withdraw  the  war- 
rant against  Mrs.  C.  he  declined  to 
do  so. 

Held,  on  the  facts,  that,  assuming  the  magi- 
strate had  power,  in  the  exercise  of  his 
discretion,  to  withdraw  the  warranl,  he 
had  exercised  his  discretion  judicially. 

Held  also,  per  Darling,  J.  {and  semble,  per 
Alverstone,  L.C.J.),  that  the  Kin^s 
Bench  Division  has  power  to  issue  a 
mandamus  ordering  a  magistrate  to 
withdraw  a  vnirrant  if  it  is  plain  that 
he  has  granted  it  for  the  arrest  of  a 
person  for  something  which  is  not  an 
offence  and  for  which  the  person  could 
not  be  convicted. 

Sed  quaere,  whether  a  magistrate,  unless  so 
ordered,  has  power  to  withdraw  a  war- 
rant when  once  he  has  granted  it. 

Rule  nisi  calling  upon  Mr.  Grossman,  one 
of  the  justices  of  the  peace  for  Northumber- 
land, and  Mr.  Leyland  to  show  cause  why 
Mr.  Grossman  should  not  proceed  to  hear 
and  determine  the  matter  of  a  certain  appli- 
cation by  the  Hon.  Mrs.  Ghetwynd  for 
the  withdrawal  of  a  warrant  granted 
against  her  and  two  others  upon  the  infor- 
mation of  Mr.  Leyland.  The  warrant, 
which  was  granted  on  November  4th,  1905, 
charged  Mrs.  Ghetwynd,  and  a  man  named 
Duguid,  and  a  woman  named  Quayle,  with 
conspiring  to  abduct  a  child  of  Mrs. 
Chetwynd's  out  of  the  custody  of  Mr.  Ley- 
land,  who  had  been  appointed  its  gnturdian. 
The  warrant  was  never  executed  against 
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Mrs.  Chetwynd  because  she  was  abroad  and 
had  remained  abroad  eyer  since.  Duguid 
and  Qaayle  were  tried  before  Walton,  J., 
and  Duguid  was  convicted  and  Ouayle  was 
acquitted.  A  case  was  stated  by  Walton,  J., 
for  the  opinion  of  the  Court  for  Crown 
Cases  Reserved,  the  point  having  been 
taken  that,  as  Mrs.  Cnetwynd  could  not 
have  been  convicted  of  the  actual  offence  of 
abducting  the  child,  Duguid  could  not  be 
convicted  of  conspiring  to  do  so ;  but  the 
court  upheld  the  conviction  (Bex  v.  Duguid 
(1906),  70  J.  P.  294).  Mr.  Crossman  said  in 
his  affidavit  that  he  had  declined  to  with- 
draw the  warrant  on  the  ground  that  it  had 
not  been  decided  by  the  Court  for  Crown 
Cases  Reserved  that  Mrs.  Chetwynd  had 
not  committed  an  offence  against  the  law. 
The  affidavit  upon  which  the  rule  was 
granted  stated  that  when  the  apf)lication 
was  made  to  Mr.  Crossman  to  withdraw 
the  warrant  he  said  that  no  support  had 
been  given  either  for  or  against  tne  with- 
drawal of  the  warrant  either  by  the  police 
or  the  informant,  and  on  these  grounds  he 
could  not  take  the  responsibility  of  cancelling 
the  warrant. 

The  Offences  against  the  Person  Act. 
1861,  s.  66,  provides  :  "  Whosoever  shall 
unlawfully,  either  by  force  or  fraud,  lead  or 
take  away,  or  decoy  or  entice  away  or  detain, 
any  child  under  tne  age  of  fourteen  years, 
with  intent  to  deprive  any  parent  guardian, 
or  other  person  having  the  lawlul  care  or 
charge  of  such  child  of  the  possession  of 
such  child,  .  .  .  shall  be  guilty  of 
felony,  .  .  .  Provided,  that  no  person 
who  shall  have  claimed  any  right  to  the 
possession  of  such  child,  or  shall  be  the 
mother  or  shall  have  claimed  to  be  the 
father  of  an  illegitimate  child,  shall  be  liable 
to  be  prosecuted  by  virtue  hereof  on  account 
of  the  getting  possession  of  such  child,  or 
taking  such  cnild  out  of  the  possession  of 
any  person  having  the  lawful  charge  there- 
of.^' 

Avorvj  K.C.  (Geoffrey  B.  Youll  with  him), 
showed  cause.— It  is  perfectly  clear  that 
Duguid  could  be  convicted  of  conspiring 
with  Mrs.  Chetwynd  to  commit  the  offence, 
and  it  is  equall3r  clear  that  she  could  be 
guiltv  of  conspiring  with  Duguid  that  he 
should  commit  the  offence.  The  offence 
consisted  in  the  conspiracy.  The  applica- 
tion is  not  for  a  certiorari  to  quash  the 
warrant.  It  is  not  suggested  that  the  war- 
rant is  bad  on  its  face.  There  is  no  prece- 
dent for  the  issue  of  a  mandamus  directing 
the  withdrawal  of  a  warrant.  It  is 
abundantly  clear  that  the  magistrate  heard 
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and  determined  the  application,  so  that  the 
court  cannot  order  him  to  hear  and  deter- 
mine it  again.  There  is  nothing  in  the 
proviso  to  s.  56  of  the  Offences  against  the 
Person  Act,  1861,  to  protect  the  mother  of  a 
child  from  the  offence  of  conspiring  with 
another  person  that  he  should  commit  the 
offence  of  abducting  the  child.  [Alver- 
stone,  L.C.J. — In  Barons  v.  Luscombe 
(1835),  3  A.  <&  £.  589,  the  Question  was 
raised  whether  justices  who  nad  issued  a 
warrant  of  distress  could  suspend  it  in  any 
circu  mstances.J  There  is  no  direct  authority 
for  the  proposition  that  a  justice  can  with- 
draw a  warrant  which  he  has  granted. 

Bartley  Dennis  (J.  Ritchie  Maeoun  with 
him),  in  support.— It  is  laid  down  in  Stone's 
Justices'  Manual  (1908  edition),  at  5.  873, 
that  "The  warrant  to  arrest  remains  in 
force  until  executed  ;  but  a  justice  may  at 
any  time  withdraw  his  own  warrant,  which 
is  a  mere  command  to  a  constable  obtained 
upon  ex  parte  application,  and  may  be 
countermanded  at  any  time.''  Mrs.  Chet- 
wynd comes  within  the  proviso  to  s.  56  of 
the  Offences  a^inst  the  Person  Act,  1861. 
She  is  clearly  within  the  words  "  who  shall 
have  claimed  any  right  to  the  nossession  of 
such  child."  It  is  certainly  arguable 
whether  any  offence  at  all  has  been  com- 
mitted by  Mrs.  Chetwynd.  [Darling,  J.— 
That  ap|>ears  to  be  a  very  good  reason  why 
the  magistrate  should  not  withdraw  the 
warrant]  If  Mrs.  Chetwynd  is  not  punish- 
able under  s.  56  of  the  Offences  against  the 
Person  Act,  1861,  or  for  a  conspiracy,  the 
only  jurisdiction  of  the  magistrate  to  issue 
a  warrant  was  under  s.  2  ot  the  Summary 
Jurisdiction  Act,  1848,  under  which  it  can 
only  be  issued  where  there  is  an  offence 
punishable  on  conviction.  Here  no  such 
offence  was  shown,  and  the  magistrate 
ought,  therefore,  to  have  withdrawn  the 
warrant.  The  magistrate  has  not  exercised 
a  j  udicial  discretion. 

Alverstone,  L.C.J.— I  think  that,  if 
upon  the  admitted  facts  in  any  case  there 
has  clearly  been  no  criminal  offence  com- 
mitted bv  the  person  a^inst  whom  a  war- 
rant has  been  issued,  it  is  probable  that  this 
court  would  have  jurisdiction  to  order  the 
withdrawal  of  the  warrant.  The  powers  of 
the  court  in  reference  to  criminal  matters 
are  very  large,  and  I  wish  to  say  nothing  to 
indicate  that  we  have  no  power  to  order  the 
withdrawal  of  the  warrant  in  such  a  case.  In 
this  case  I  am  clearly  of  opinion  that  there 
is  no  decision  to  show  that  no  offence  has  been 
committed  by  Mrs.  Chetwynd.      When  the 
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case  of  Dwniid^  tupra^  was  before  the  Court 
for  Crown  Cases  Reserved,  I  said  I  expressed 
no  opinion  as  to  what  the  position  of  Mrs. 
Chetwynd  would  have  been  if  she  had  been 
indicted  in  respect  of  that  which  was  done. 
I  meant  to  express  no  opinion  then  and  I 
desire  to  express  no  opinion  now  upon  that 
question.  Therefore,  upon  the  first  ground 
that  has  been  argued,  we  cannot  possibly 
order  the  withdrawal  of  the  warrant  Mr. 
Bartley  Dennis  then  asked  us  to  send  the 
matter  back  to  the  magistrate  to  hear  and 
determine  it.  The  magistrate  has  heard 
and  determined  the  matter.  It  has  been 
suggested  that  as  he  said  that  there  was  no 
decision  of  a  competent  court  to  show  that 
Mrs.  Chetwjrnd  was  not  liable,  and  that  as 
the  application  for  the  withdrawal  of  the 
warrant  had  not  been  supported  by  the 
authorities  with  whom  restea  the  responsi- 
bility of  executing  the  warrant,  he  had  not 
exercised  a  judicial  discretion.  To  say  that 
is  to  shut  one's  eyes  to  the  substance  of 
what  the  magistrate  said.  I  think  it  is 
clear  that  Mr.  Crossman  heard  and  deter- 
mined the  application,  and  the  rule  must 
therefore  be  discharged. 

Ridley,  J.— I  wish  also  to  say,  as  I  under- 
stand that  there  appears  to  be  some  doubt 
as  to  whether  it  is  possible  that  Mrs.  Chet- 
wynd could  be  found  guilty  of  conspiring  to 
get  possession  of  the  child  although  she  is 
protected  by  the  proviso  in  s.  56  of  the 
Offences  against  the  Person  Act,  1861,  from 

Srosecution  for  leading  or  taking  away,  or 
ecoving  or  enticing  away  or  detaining  the 
child,  that  if  that  question  should  be  raised 
in  the  future,  it  is  well*  worthy  of  argument, 
but. we  ought  not  to  decide  it  now.  We  are 
asked  to  order  the  magistrate  to  withdraw 
the  warrant  He  has,  however,  heard  and 
determined  that  application. 

Darling,  J.— I  am  of  the  same  opinion. 
I  do  not  at  all  regret  having  been  respon- 
sible for  the  grantmg  of  this  rule,  because  I 
think  that  in  a  proper  case,  if  it  were  per- 
fectly plain  that  the  magistrate  had  granted 
a  warrant  for  the  arrest  of  a  person  for 
sonietbing  which  was  not  an  offence  and  for 
which  he  could  not  be  convicted,  this  court 
has  power  to  issue  a  mandamiM  to  the  magi- 
strate to  withdraw  the  warrant,  and  I  think 
that  in  such  a  case  the  court  would  make 
such  an  order.  With  regard  to  the  question 
whether  Mrs.  Chetwynd,  if  arrested,  could 
be  convicted  of  conspiracy  to  get  po^ssion 
of  her  child  from  its  guardian,  although  she 
could  not  actually  be  convicted,  in  the  words 
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of  the  section,  of  leading  or  taking  away,  or 
deocmng  or  enticing  away,  or  detaining  the 
child,  I  desire  to  express  no  opinion.  But  I 
think  the  question  is  so  open  to  argument 
as  to  make  it  so  probable  toat  she  could  be 
convicted  of  conspiracy  that  we  could  not 
order  the  magistrate  to  withdraw  the  war- 
rant on  the  ground  that  it  discloses  no 
offence  on  its  face.  With  rc^rd  to  the 
conduct  of  the  magistrate  I  think  he  acted 

Suite  properly  and  that  he  did' exercise  his 
iacretion  judicially. 

Rule  discharged. 

Solicitors  against  the  rule  :  Rawle,  John- 
stone k  Co.,  for  Harrisons  and  Winnall, 
WelchpooL 

Solicitors  in  support :  P.  Collings  k  Co. 
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(Before  Alvebstonb,  L.C.J.,  Ridley  and 
Dablinq,  JJ.) 

Rex  V,  Middlesex  JJ. ;  Ex  parU  Hendon 
Union  Assessment  Committee. 

Justices  —  Interest  as  trustees  —  Bias  — 
Appeal  aflainst  rate— Adjudication  by 
justices  who  are  landlords  of  appellants. 

A  tramioay  company  appealed  against  a 
poor  rate  to  Middlesex  Quarter  Sessions, 
Some  of  the  justices  who  were  menU>ers 
of  the  court  of  quarter  sessions  were 
also  members  of  the  Middlesex  County 
Council,  who  were  the  owners  of  the 
tramways  and  had  leased  them  to  the 
tramtffay  company  on  the  terms  that 
the  council  were  to  receive  (inter  alia) 
45  per  cent  of  the  net  revenue  of  the 
tramway  company. 

Held,  that  the  justices  who  toere  members  of 
the  county  council,  being  mere  trustees 
for  the  ratepayers,  were  not  disqualified 
from  adjudicating  by  interest,  and  that 
on  the  facts  proved  the  allegation  that 
there  would  be  in  the  minds  of  reason- 
able  people  a  possibility  of  bias  had  not 
been  made  out. 

Rule  nisi  for  a  writ  of  prohibition  to  such 
justices  of  Middlesex  as  were  members  of 
the  Middlesex  County  Council  forbidding 
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Rex  v.  Middlesex  J  J. ;  Bx  parte  Hendon 
Union  Assessment  Committee. 

them  to  hear  certain  appeals  by  the  Metro- 

E>litan  Electric  Tramways  Company, 
imited,  against  two  rat&s  for  the  relief  of 
the  i)oor  and  for  other  purposes  chargeable 
thereon,  made  for  the  parish  of  Hendon  on 
October  24th,  1906.  and  May  Ist  1907,  on 
the  ground  of  possibility  of  bias.  The  appli- 
cants for  the  rule  were  the  Hendon  Union 
Assessment  Committee. 

The  following  facta  appeared  from  the 
affidavits  : 

On  September  20th,  1907,  the  Metropolitan 
Electric  Tramways  Company,  Limited,  gave 
to  the  assessment  committee  of  Hendon 
Union  and  the  overseers  of  Hendon  parish 
notice  of  appeal  to  the  Middlesex  Quarter 
Sessions  against  the  above-mentioned  rates, 
and  at  the  same  time  they  gave  similar 
notice  of  appeal  against  rates  made  for  the 
parishes  of  Kingsbury,  Little  Stanmore,  and 
Edgware,  all  in  the  said  union.  The  appeals 
in  the  case  of  Hendon  parish  were  ultimately 
by  consent  adjourned  to  February  Sth,  1908, 
and  the  other  appeals  were  respited  pending 
the  decision  in  that  case. 

At  the  adjourned  Middlesex  Quarter 
Sessions  on  February  1st,  1908,  Sir  Ralph 
Littler  sat  as  chairman  with  other  justices 
for  the  purpose  of  considering  certain 
objections  to  the  sitting  of  certain  justices 
for  the  hearing  of  the  appeals.  Sir  Ralph 
Littler  was  chairman  of  the  Middlesex 
County  Council,  and  other  justices  sitting 
on  February  1st,  1908,  were  members  of  that 
council. 

On  that  date  the  assessment  committee, 
being  respondents  to  the  appeals,  took 
objection  to  the  appeals  being  heard  by 
the  court  as  then  constituted  on  the  ground 
that  those  magistrates  who  were  members 
of  the  Middlesex  County  Council  were 
disqualified  from  sitting  to  try  them. 
Quarter  sessions  overruled  the  objection, 
and  adjourned  the  hearing  of  the  appeals 
till  February  22nd,  1908. 

The  Middlesex  County  Council  were 
owners  of  the  assessed  hereditaments  which 
were  in  the  occupation  of  the  tramways 
company.  The  only  question  at  issue  be- 
tween the  appellants  and  the  assessment 
committee  and  overseers  was  whether  a 
sufficient  deduction  had  been  made  from 
the  gross  estimated  rental  in  order  to  arrive 
at  the  rateable  value.  The  assessment  com- 
mittee fixed  such  deduction  at  £845  in 
Hendon  parish,  and  the  appellants  con- 
tended that  the  deduction  should  be  so 
large  as  to  reduce  the  rateable  value  to  a 
nominal  value  only.     The   hereditaments 
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formed  part  of  certain  light  railways  con- 
structed under  the  Middlesex  Light  Railway 
Orders,  1901  and  1903,  which  were  made  on 
the  application  of  the  county  liouncil  and 
the  appellants  as  joint  promoters.  The 
council  had  by  agreement  an  option  to 
purchase  the  appellants'  interest  in  the 
undertaking,  and  in  the  event  of  its  exer- 
cise the  appellants  were  bound  to  accept  a 
lease  upon  certain  terms.  In  pursuance  of 
the  agreement  the  county  council  providcnl 
the  land  and  works  and  laid  the  permanent 
way.  The  appellants  were  now  in  occupation 
of  the  hereditaments  in  question  by  virtue 
of  the  said  agreement,  on  the  terms  of  a 
payment  of  5  per  cent,  on  a  certain  capital 
outlay  by  the  county  council,  and  a  payment 
to  them  of  45  per  cent  of  the  net  income  of 
the  tramway  company;  and  among  the 
deductions  to  be  made  from  the  gross  to 
arrive  at  the  net  income  was  the  amount  of 
l^e  rates,  so  that  the  amount  of  the  net 
income  would  be  affected  by  the  increase  or 
decrease  of  these  rates. 

Eustace  HillSj  for  the  justices,  showed 
cause.— There  is  no  pecuniary  interest  on 
the  part  of  the  justices.  They  are  only 
trustees  for  the  ratepayers  of  the  money 
received  from  the  tramways  company.  In 
the  minds  of  reasonable  persons  there  can 
be  no  real  possibility  of  bias  in  this  case,  as 
Uie  amount  of  the  payment  to  the  county 
council  would  be  so  slightly  affected.  As 
the  justices'  interest,  if  any,  is  only  the 
interest  of  trustees,  they  are  not  precluded 
from  sitting  on  the  hearing  of  the  appeals 
(Dimes  v.  Grand  JunctionCanal  Proprietors 
(1852),  3  H.  L.  Rep.  759  ;  B,  v.  Band  (1866), 
L.  R.  1  9.  B.  230).  On  the  question  of  bias, 
the  applicants  must  show  that  in  the  public 
mind  there  might  be  produced  an  impression 
as  to  the  fairness  of  the  administration  of 
justice.  [He  cited  B,  v.  London  JJ, ;  Ex 
parte  South  Metropolitan  Ga^  Co.  (1907), 
71  J.  P.  476  ;  Ex  parte  Pettitmangin  (1864), 
28  J.  P.  87  ;  B,  v.  Myers  (1875),  40  J.  P.  645 ; 
1  Q.  B.  D.  173 ;  B.  v.  Farrant  (1887),  52  J.  P. 
116  ;  20  Q.  B.  D.  58  ;  and  Leeson  v.  General 
Council  of  Medical  Education  (1889), 
43  Ch.  D.  366.] 

*S'.  G.  Turner  (Courthope-Munroe  with 
him)  showed  cause  for  the  Metropolitan 
Electric  Tramways  Company,  Limited. 

Page,  K.C.  (  Walter  Byde  with  himX  in 
support. — It  cannot  be  right  that  a  landlord 
should  adjudicate  on  an  appeal  by  his  tenant. 
It  is  a  matter  of  public  policy  that  the 
administration    of   justice   should   not  be 
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suspected  (Leeton  v.  General  Council  of 
Medical  Education^  supra;  Allinson  v. 
General  Council  of  Medical  Education 
(18941  58  J.  P.  542  ;  [1894]  1  Q.  B.  751). 

Alvebstone,  L.C.  J. — It  is  undoubted  law 
that  if  there  is  any  pecuniary  interest  in  an 
individual,  however  small  it  is,  he  is  not 
capable  of  sitting,  or  qualified  to  sit,  as  a 
judge,  and  I  believe  that  that  rule  has  been 
act^  upon  for  generations.  But  in  this 
case  the  most  that  can  be  said  is  that  the 
justices  who  are  members  of  the  county 
council  are  members  of  a  body  which  might 
receive  a  sum  of  money  slightly  varying 
according  to  the  result  of  the  appeal,  t 
know  of  no  case  in  which  membership  of  a 
body  which  is  a  trustee,  and  I  think  I  may 
go  further  and  say  I  know  of  no  case  in 
which  a  man's  being  a  mere  trustee,  has 
been  held  to  come  within  the  rule  as  to 
pecuniary  interest.  So  far  as  that  point  is 
concerned,  it  seems  a  great  deal  too  far  off. 
I  now  come  to  the  important  point  as  to 
whether  the  possibility  of  the  public  feeling 
that  there  will  not  be  an  impartial  tribunal 
is  sufficiently  made  out  in  this  case.  That 
is  a  pure  question  of  fact.  Now  how  does 
the  matter  stand  ?  The  county  council  are 
the  owners  of  the  tramways,  they  have 
leased  them  to  a  tramway  company,  they 
receive  a  rent  based  on  a  percentage,  and 
they  receive  45  per  cent,  of  the  net  profits, 
and  in  arriving  at  those  net  profits,  after  a 
number  of  other  deductions  which  involve 
a  very  considerable  sum  of  money,  there  is 
to  be  a  deduction  for  rates,  and  those  rates 
will  be  based  on  the  rateable  value  of  these 
tramways,  and  therefore  it  is  suggested  that 
the  justices  who  are  members  of  the  county 
council  will  be  likely  to  be  biassed  in  form- 
ing an  opinion  and  in  helping  to  give  a 
decision  as  to  what  the  rateable  value  of 
the  tramway  should  be.  In  my  judgment  it 
would  not  be  right  to  suggest,  on  such 
materials  as  those,  that  there  would  in  fact 
be  any  danger  of  bias,  and  I  do  not  think 
that  any  reasonable  individual  would  think 
that  the  source  of  justice  could  be  in  any 
way  tainted.  The  most  that  can  be  said  is 
that  the  county  council  would  as  landlords 
possibly  receive  a  slightly  larger  sum  as  the 
45  per  cent,  proportion  because  the  rateable 
value  might  have  been  slightly  decreased  or 
a  lesser  sum  if  it  was  increased.  Those  are 
not  facts  on  which  we  ought  to  find  that 
there  is  a  possibility  of  bias,  or  a  reasonable 
possibility  of  people  thinking  that  the 
tribunal  is  not  a  fair  and  impartial  one. 
Therefore,  for    this    reason,  although    the 
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point  was  well  worthy  of  discussion,  I  think 
the  rule  should  be  discharged. 

Ridley,  J.— I  agree,  and  I  do  not  think  it 
advisable  to  add  anything  except  that  I  also 
think  it  was  a  very  proper  subject  for 
discussion.  I  thiqk  tne  rule  should  be 
discharged. 

Darling,  J.— I  am  of  the  same  opinion. 
BtUe  discharged. 

Solicitors  against  the  rule:  Sir  Richard 
Nicholson,  for  the  justices ;  Hugh  C.  God- 
fray,  for  the  Metropolitan  Electric  Tramways 
Company,  Limited. 

Solicitor  in  support :  D.  R.  Soames. 


72  J.  P.  262. 
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April  6,  1908. 

(Before  Alverstone,  L.C. J.,  Ridley  and 
Darling,  JJ.) 

Wilkinson  v,  Alton. 

Food  and  drugs  —  Margarine  —  New  sub- 
stance—Imitation of  butter— Definition 
—Margarine  Act,  1887  (50  &  51  Vict 
c.  29),  s.  3. 

The  definition  of  margarine  in  s,Z  of  the 
Margarine  Act^  1887,  includes  any 
substance  prepared  in  imitation  of 
butter  altfwugh  it  contains  no  animal 
fat  and  was  unknown  when  that  Act 
UHis  passed. 

Case  stated  by  the  undersigned  two 
justices  for  Derby,  on  an  information  by  the 
appellant,  William  Wilkinson,  against  the 
respondent  John  Alton,  for  that  he  did,  on 
November  7, 1907,  unlawfully  sell  one  pound 
weight  margarine  by  retail,  the  same  not 
being  in  a  package  duly  branded  or  durably 
marked  "Mar^rine"  on  the  top,  bottom, 
and  sides  in  printed  capital  letters,  without 
delivering  the  same  to  William  Wilkinson, 
the  purchaser  thereof,  in  a  paper  wrapper 
on  which  was  printed  in  capital  block  letters 
not  less  than  half  an  inch  long  "  Marga- 
rine." The  justices  dismissed  the  informa- 
tion. 

1.  At  the  hearing  it  was  proved  or 
admitted  that  on  November  7,  1907,  one 
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Wilkinson  v.  Alton. 

Harrv  Robinson  went  by  direction  of  the 
appellant  to  the  Rhop  of  the  respondent  in 
Normanton  Road,  Derby,  and  asked  the 
respondent's  wife,  who  was  in  charge  of  and 
serving  in  the  shop,  for  a  pound  of  butter. 
She  said,  "What  sort  ao  you  wantT 
Thereupon  he  inquired  the  prices,  and  she 
replied, *' Table  butter  lOd,  and  walnut  Is" 
He  said,  "  I  will  take  a  pound  of  that  at 
lOd"  She  then  took  from  an  open  shelf, 
where  were  several  packages  piled  up,  but 
on  which  there  was  no  brand  or  mark  or 
label  "  Margarine,''  a  one-pound  package 
containing  a  substance  that  looked  like 
butter,  the  same  being  enclosed  in  a  stiff 
paper  or  cardboard  case  on  which  was 
printed  "Nut-Cream  Butter"  with  other 
words,  but  not  the  word  "  Margarine,"  and 
delivered  the  package  so  wrapped  up  to 
Robinson,  who  paid  her  lOd,  for  it.  Robin- 
son handed  the  package,  as  it  was,  to  the 
appellant  at  the  door  of  the  shop  and 
immediately  returned  with  him  into  the 
shop,  when  the  appellant  told  the  respon- 
dent's wife  that  he  had  bought  the  butter 
for  analysis,  and  he  oroceeded  to  divide  the 
bought  sample  into  three  parts,  leaving  one 
part  with  her,  sending  another  part  in  the 
same  state  in  which  he  had  received  it  to 
the  public  analyst,  and  producing  the 
remaining  third  part  before  the  justices. 
When  the  appellant  so  said  that  he  had 
bought  the  butter  for  analysis,  the  respon- 
dent's wife  said,  "  We  sell  this  as  nut-cream 
butter  *  we  do  not  sell  any  animal  fats  at 
all.  It  was  not  sold  as  butter  but  as 
'nutter,'  and  it  is  a  vegetable  butter." 
Nowhere  in  the  shop  was  there  visible  any 
placard  or  label  containing  the  word  "  Mar- 
garine." 

2.  The  part  of  the  same  so  sent  to  the 
public  analyst  was  duly  analysed  by  him 
and  the  certificate  put  in.  The  following 
is  a  copy : 

"  County  Borough  of  Derby. 

"The  Sale  of  Food  and  Drugs  Acts,  1875  to 

1899. 

"  To  Inspector  W.  Wilkinson,  Derby. 

"I,  the  undersigned  public  analyst  for 
the  borough  of  Derby,  do  hereby  certify 
that  I  received  on  the  8th  Nov.,  1907,  from 
Inspector  Wilkinson,  by  registered  post,  a 
sample  of  *  butter '  for  analysis  (whicn  then 
weighed  about  d^oz.),  and  have  analysed 
the  same,  and  declare  the  result  of  my 
analysis  t>o  be  as  follows :  I  am  of  opinion 
that  the  said  sample  contained  the  parts  as 
under,  or  the  percentages  of  foreign  ingre- 
dients as  under : 

Margarine    -        -        -    100  parts. 
Butter  -        -        -    None. 
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Observations. 
"  The  sample  was  marked  *No.  9, 7/11/07,' 
and  securely  sealed  with  the  inspector's 
official  seal.  It  had  not  undergone  any 
changes  that  might  interfere  with  the 
anal  vsis 

"  (Signed)  the  aoth  Nov.,  1907, 
"Otto  Hehner." 

3.  There  was  evidence  given  on  behalf  of 
the  respondent,  and  not  contradicted,  that 
the  substance  of  which  the  sample  con- 
sisted contained  no  animal  fat  whatsoever ; 
that  it  was  a  compound  unknown  at  the 
date  of  the  passing  of  the  Margarine  Act, 
1887,  consisting  whollv  of  nuts,  and  that  it 
was  first  made  about  five  years  ago.  It  was 
stated  also  that  up  to  the  date  of  the  pass- 
ing of  that  Act  all  margarine  commonly  so 
called  was  made  of  animal  fat  and  that  the 
name  was  then  and  had  ever  since  been 
ordinarily  applied  to  compounds  containing 
animal  fat  and  no  others. 

4.  It  was  contended  on  behalf  of  the 
appellant  that  the  sample  having  all  the 
appearance  of  butter  and  labelled  by  the 
respondent  "  Nut -cream  butter  "  was  a  sub- 
stance prepared  in  imitation  of  butter,  and 
was  margarine  within  the  definition  of  that 
word  in  s.  3  of  the  Margarine  Act,  1887, 
that  it  was  therefore  a  substance  which 
could  not  lawfully  be  sold  except  under  the 
name  of  margarine  and  under  the  condi- 
tions set  forth  in  that  Act  as  amended  by 
s.  6  of  the  Sale  of  Food  and  Drugs  Act, 
1899j  which  conditions  had  not,  as  was 
admitted,  been  fulfilled  by  the  respondent. 

5.  It  was  contended  on  behalf  of  the 
respondent  that  the  definition  of  margarine 
in  the  said  Act  could  not  be  construed  as 
applying  to  a  compound  containing  no 
animal  fat  and  unknown  when  that  Act  was 
passed ;  that  the  compound,  not  being 
butter  because  not  marde  from  milk  or 
cream,  and  not  being  margarine  because  it 
contained  no  animal  fat,  was  lawfully  sold 
as  "  nut- cream  butter." 

6.  We  were  of  opinion  that  the  sample 
had  been  prepared  in  imitation  of  butter, 
but  thought  tnat  this  vegetable  compound 
did  not  come  within  the  purview  of  the 
Act  of  1887  or  the  mischief  therein  intended 
to  be  guarded  against,  and  held  that  it  was 
not "  margarine  so  as  to  make  it  obliga- 
tory on  the  respondent  to  sell  it  under  that 
name  or  under  the  conditions  set  forth  in 
the  above-mentioned  statutes. 

7.  The  question  of  law  for  the  opinion  of 
the  court  is  whether  we  were  right  in  hold- 
ing that  this  compound  could  not  be  "  mar- 
garine "  within  the  meaning  of  s.  3  of  the 
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Margarine  Act,  1887,  because  it  contained 
no  animal  fat  and  was  unknown  when  that 
Act  was  passed;  and  whether  we  were 
right  in  holding  that  the  respondent  was 
therefore  lawfully  entitled  to  sell  it  as  he 
did  under  another  name  than  "  margarine  " 
and  free  from  the  conditions  impased  by 
that  Act  as  amended  by  the  Sale  of  Food 
and  Drugs  Act^  18d9. 

If  we  were  rijght  in  so  holding  then  our 
judgment  dismissing  the  summons  against 
the  respondent  upon  the  charge  contained 
in  the  said  information  is  to  stand. 

If  we  were  wrong  we  humbly  request 
that  the  court  will  make  such  order  in  the 
premises  as  it  shall  think  fit  or  remit  the 
case  to  us  with  directions  to  deal  with  the 
same  according  to  law. 

Given  under  our  hands  and  seals  the  2Gth 
day  of  Feb.  1908  at  Derby  in  the  co.  of 
Derby. 

(Signed)       W.  Richardson. 
Henry  J.  Bonas. 

The  Margarine  Act,  1887,  s.  3,  provides  : 
"...  The  word  *  margarine  *  shall  mean 
all  substances,  whether  compounds  or  other- 
wise, prepared  in  imitation  of  butter,  and 
whether  mixed  with  butter  or  not,  and  no 
such  substance  shall  be  lawfully  sold,  except 
under  the  name  of  margarine,  and  under  the 
conditions  set  forth  in  this  Act.^ 

Etherington  Smithy  for  the  appellant — 
There  is  no  authority  in  support  of  the 
decision  of  the  justices  that  a  substance 
containing  no  animal  fat  is  not  margarine. 
The  definition  of  marg^ne  in  s.  3  of  the 
Margarine  Act,  1887,  is  wide  enough  to 
cover  the  substance  sold  by  the  respondent. 

H.  A.  McCardie^  for  the  respondent. — 
What  is  margarine  must  be  a  question  of 
fact.  The  justices  have  found  as  a  fact  that 
this  substance  is  not  margarine.  When  the 
statute  was  passed  the  mischief  contem- 
plated was  tne  use  of  animal  fats.  This 
substance  was  not  known  when  the  Act 
was  passed,  and  therefore  it  is  not  within 
the  purview  of  the  Act. 

Alverstone,  L.C.J.-  What  we  have  to 
do  is  to  construe  this  somewhat  peculiar 
Act.  Mr.  McCardie  has  said  everything 
that  it  was  possible  to  say,  but  I  think  the 
appeal  must  be  allowed.  The  Act  makes  it 
quite  clear  that  everything  which  is  pre- 
pared so  as  to  look  like  butter,  but  which 
IS  not  butter,  must  be  called  margarine. 
The  justices  have  found  that  this  substance 
had  been  prepared  in  imitation  of  butter, 
and  in  view  of  the  conversation  which  took 
place  at  the  time  of  its  sale,  they  could 
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scarcely  have  come  to  any  other  finding. 
Section  3  of  the  Margarine  Act,  1887,  pro- 
vides that  the  word  "margarine"  snail 
mean  all  substances,  whether  compounds  or 
otherwise,  prepared  in  imitation  of  butter, 
and  that  no  such  substance  shall  be  lawfully 
sold,  except  under  the  name  of  margarine 
and  under  the  conditions  set  forth  in  this 
Act.  If  one  applies  that  section  to  the 
facts  of  this  case,  the  matter  does  not  admit 
of  lengthy  argument  and  the  appeal  must 
be  allowed. 

Ridley  and  Darling,  JJ.,  concurred. 

ApfHol  cUloufed  and  com  remitted. 

Solicitors  for  the  appellant:  Sharpe, 
Parker  &  Co.,  for  G.  Trevelyan  Lee, 
Derby. 

Solicitors  for  the  respondent :  Braby  and 
Macdonald. 


72  J.  p.  263. 
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May  15, 1908. 

(Before   Alverstone,   L.C.J.,    Ghannell 
and  A.  T.  Lawrence,  JJ.) 

Rex  V,  Lee. 

Criminal  law— Appeal— Evidence  of  pre- 
vious imprisonment— Omission  by  judge 
to  tell  jury  to  disregard  previous  im- 
prisonment —  Criminal  Appeal  Act, 
1907(7Edw.  7,  c.  23). 

On  an  appeal  against  the  verdict  of  a  jury 
comdctintj  a  prisoner  of  Jiamng  felo- 
niously uttered  a  counterfeit  coin  where 
the  only  etndence  of  guilty  knowledge 
was  the  fact  that  the  prisoner  had  ran 
away  when  followed  by  a  policeman 
and  where  the  prisoner  had  proved  con- 
clusively that  he  had  not  uttered 
another  counterfeit  coin  to  the  same 
person  a  fortnight  before  — as  was 
alleged— for  he  teas  in  prison  at  the 
timcy  the  court  allowed  the  appeal  on 
the  ground  that  the  judge  had  not 
exjwessly  warned  the  jury  that  tliey 
must  disregard  the  fact  that  the  pri- 
soner had  been  in  prison  before. 

Appeal  against  a  conviction  for  feloniously 
uttering  a  counterfeit  coin  after  a  convic- 
tion for  misdemeanor.    The  appeal  was  on 
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a  question  of  fact.  The  case  was  tried 
before  the  Common  Serjeant  at  the  Central 
Criminal  Coart.  The  Common  Serjeant, 
at  his  own  instance,  gave  the  prisoner  leave 
to  appeal  from  the  verdict  of  the  jury.  The 
evidence  for  the  prosecution  was  that  the 
prisoner  went  into  a  public-house  in  Hatton 
Garden,  asked  for  beer,  and  tendered  a  bad 
five  shilling  piece.  The  five  shilling  piece 
was  given  back  to  him  and  he  paid  for  his 
drink  with  good  money.  The  barmaid  said 
to  him^  '*  You  are  the  man  who  passed  a 
bad  com  a  fortnight  ago.''  The  prisoner 
remained  talking  to  the  barmaid  for  some 
minutes  and  then  walked  away  from  the 
public-house.  After  he  had  walked  away 
some  distance,  seeing  that  he  was  being 
followed  by  the  barman  and  a  policeman, 
he  ran  away.  When  he  was  caught,  only 
^ood  money  was  found  upon  him.  The 
jury  insisted  that  the  prisoner  should  go 
into  the  box.  The  prisoner  went  into  the 
box  and  proved  conclusively  that  the  bar- 
maid was  mistaken  as  to  her  story  that  he 
was  the  man  who  had  victimised  her  a  fort- 
night before  the  occasion  in  question,  as  on 
that  date  he  was  in  prison.  Ue  also  stated 
that  he  had  received  the  bad  five  shilling 
piece  in  change.  The  Common  Serjeant 
summed  up  to  the  jury  strongly  in  favour  of 
the  prisoner,  pointing  out  that  the  only  evi- 
dence of  guilty  knowledge  was  the  fact  that 
the  prisoner  ran  away  wnen  he  saw  that  he 
was  oeing  followed  by  the  barman  and  the 
policeman  ;  but  it  appeared  from  the  short- 
hand notes  that  he  omitted  to  tell  them 
expressly  to  disregard  the  fact  that  the 
prisoner  had  been  in  prison  before. 

Herman  Cohen  appeared  for  the  appel- 
lant. 

W,  H.  Sands  appeared  for  the  Crown. 

Alverstone,  L.C.J.— Now  that  this  case 
has  been  fully  argued,  we  think  that  this 
conviction  cannot  stand.  We  have  a  strong 
view  that  this  Act  should  not  impair  or 
alter  the  presumption  of  innocence  in  the 
administration  of  criminal  law  which  is 
only  to  be. rebutted  by  such  evidence  with 
regard  to  the  particular  offence  as  leaves  no 
reasonable  doubt  that  the  prisoner  is  guilty. 
I  mention  that  because  the  opinion  has 
been  expressed  by  very  learned  persons 
that  that  is  possible.  I  think,  therefore, 
the  old  method  of  watching  cases  in  the 
criminal  courts  with  the  utmost  care  should 
be  continued.  But  for  one  matter,  which  I 
shall  presently  mention,  I  am  not  at  all 
sure  that  we  could  have  allowed  this  appeal, 
because  there  was  evidence  to  go  to  the 
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jury,  and  it  cannot  be  said  as  a  matter  of 
law  that  a  man  cannot  be  convicted  of 
passing  bad  coin  because  he  has  no  other 
bad  coin  in  his  possession.  We  think  that 
thia  was  a  case  m  which  the  learned  judge 
might  have  indicateii  to  counsel  for  the 
prosecution  that  it  would  not  be  safe  for 
the  prosecution  to  continue,  and  in  that 
case  the  counsel  for  the  prosecution  would 
probably  have  acquiesced.  That  is  not  the 
main  ground  on  which  we  think  it  is  not 
safe  for  this  conviction  to  stand.  This  is  a 
peculiar  case  and  one  which  is  not  Ijkely  to 
oe  of  much  use  as  a  precedent.  Section  4(1) 
of  the  Act  provides  that  the  court  are  to 
allow  the  appeal  if  they  think  that  on  any 

f round  there  was  a  miscarriage  of  justice, 
f  there  is  any  real  fear  that  there  has  been 
a  miscarriage  of  justice,  the  verdict  ought 
to  be  set  aside.  Part  of  the  evidence  for 
the  prosecution  was  that  the  appellant 
passed  a  false  coin  on  the  same  barmaid  a 
fortnight  before.  But  it  was  clearly  estab- 
lished that  that  was  a  mistake,  for  the 
appellant  was  at  that  time  in  prison.  There- 
fore the  evidence  on  that  point  ought  to 
have  been  withdrawn  from  the  jury,  and  no 
doubt  it  was.  But  in  the  course  of  that 
explanation  given  by  the  prisoner  it  came 
out  that  he  had  been  in  prison.  We  all 
think  that  when  evidence  of  that  kind 
comes  out,  it  is  of  the  greatest  importance 
that  juries  should  be  cautioned  not  to  act 
on  such  evidence  which  has  no  reference 
to  the  particular  charges  on  which  the 
prisoner  is  indicted.  It  has  been  the  prac- 
tice of  judges  for  many  years  to  caution 
juries  not  to  draw  any  inference  from  the 
fact  that  the  prisoner  has  been  in  prison  on 
a  previous  cnarge.  Now  with  the  very 
greatest  .deference  to  the  learned  judge  who 
summed  up  this  case,  I  think  the  miscar- 
riage of  justice  was  probably  due  to  the 
fact  that  the  learned  judge  was  certain  that 
the  jury  would  take  the  view  that  there 
was  no  evidence  against  the  prisoner,  and 
that  they  would  act  upon  the  indication 
given  by  him  that  thcysnould  find  a  verdict 
of  not  guilty.  lie  was  so  certain,  that  it 
appears  he  did  not  tell  them  to  disre^rd 
the  fact  that  the  prisoner  had  been  in  prison 
upon  another  change.  We  think  that  it  is 
possible,  and  even  probable,  that  the  jury, 
Having  heard  the  prisoner's  evidence  that 
he  had  been  in  prison,  may  have  drawn  the 
conclusion  that  he  was  guilty.  It  would 
not  be  safe  to  allow  the  conviction  to  stand, 
as  there  was  not  in  the  summing  up  a 
sufficient  caution  as  to  the  importance  of 
disre^rding  the  previous  conviction  or  a 
sufficient  reminder  that  they  must  act  only 
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on  the  eyidence  on  this  particular  charge. 
The  appeal,  therefore,  must  be  allowed,  the 
conviction  quashed,  and  the  prisoner  dis- 
charged. 

Appeal  allowed. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 

Solicitor  for  the  appellant :  The  Registrar 
of  the  Court  of  Appeal. 


72  J.  P.  254. 

BLACKBURN    QUARTER    SESSIONS. 


April  10,  1908. 

.  (Before  Mr.  M.  W.  Mattinson,  K.C., 
Recorder.) 

Local  Government  Board  for  Ireland 
(on  behalf  of  Limerick  Union)  v, 
Blackburn  Union. 

Poor  law— Removal— Irish-born  pauper- 
Appeal — Liable  to  be  removed  to 
Ireland — Order  for  removal  to  wrong 
union— Right  of  appeal— Poor  Removal 
Act,  1845  (8  &  9  Vict.  c.  117),  s.  2— 
Poor  Removal  (No.  2)  Act,  1861  (24  & 
25  Vict.  c.  76),  s.  2— Poor  Removal  Act, 
1863  (26  &  27  Vict.  c.  89),  s.  7. 

An  appeal  will  not  lie  against  an  order  for 
me  removal  to  Ireland  of  an  Insh-bom 
pauper  unless  it  be  proved  either  that 
the  pauper  was  settled  in,  or  irretnovable 
from,  England,  or  that  the  pauper  was 
not  liable  to  be  removed  to  any  place  in 
Ireland, 

Therefore  an  appeal  cannot  succeed  where  a 
pauper  has  been  ordered  to  be  removed 
to  L,  in  Ireland,  if  the  pauper  tvas  in 
fact  liable  to  be  removed  to  Ireland  but 
to  a  different  union. 

.-  This  was  an  appeal  acainst  a  warrant  or 
order  of  removal  made  by  two  Blackburn 
justices  on  October  8th,  1907,  whereby, 
after  finding  that  Ellen  Lamphier,  a  single 
woman,  then  chargeable  (together  with  her 
bastard  child)  to  the  Blackburn  Union, 
"was  born  in  Ireland  in  the  parish  of 
Limerick  in  the  county  of  Tipperary  and 
Limerick  poor  law  union,  and  last  resided 
for  the  space  of  three  years  in  the  said 
parish    of^   Limerick    in    the    county    of 
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Tipperar^^  now  contained  in  the  said  union 
of  Limerick,  and  hath  not  a  settlement  in 
England  and  is  not  otherwise  exempt  from 
removal  from  the  said  Blackburn  Union  nor 
from  England,"  they  ordered  her  removal, 
(together  with  her  child)  to  the  said  union 
of  Limerick  to  be  delivered  at  the  workhouse 
of  such  union. 

The  warrant  or  order  was  made  upon  the 
pauper's  own  evidence  as  to  her  previous 
nistory.  It  was  subseouently  discovered, 
and  was  now  admitted,  tnat  in  fact  she  was 
born  at  Parkestown,  in  the  union  of 
Thurles,  in  the  county  of  Tipperary,  and 
had  lived  there  all  her  life  until  two  years 
before  the  order,  when  she  came  to  England, 
sleeping  one  nignt  at  Limerick  on  the  way. 
It  was  also  admitted  that  she  had  not 
acquired  a  status  of  irremovability  in 
England  as  a  whole  or  in  any  English  union. 
From  the  contradictory  statements  made  by 
the  pauper  as  to  her  place  of  birth  or  of 
continued  residence  in  Ireland  the  justices 
might  have  found  that  they  were  not  able 
to  ascertain  on  the  evidence  before  them 
her  place  of  birth  or  continued  residence. 
Limerick  is  a  port  in  Ireland. 

There  were  several  grounds  of  appeal 
alleged,  but  the  only  ground  relied  on  at 
the  hearing  was  that  the  pauper  was  not  in 
fact  born  in,  and  never  resided  for  the  space 
of  three  years  in,  the  said  poor  law  union  of 
Limerick,  or  in  the  county  of  Limerick. 

The  relevant  statutory  provisions  are  as 
follows : 

By  the  Poor  Removal  Act.  1845  (8  &  9  Vict, 
c.  117),  8.  2 :  "If  anv  person  born  in  Scotland 
or  Ireland,  or  in  the  Isle  of  Man,  or  Scilly, 
or  Jersey,  or  Guernsey,  not  settled  in 
En^and,  become  chargeable  to  an^  parish 
in  England  by  reason  of  relief  given  to 
himself  or  herself,  or  to  his  wife,  or  to  any 
legitimate  or  bastard  child,  such  person,  his 
wife,  and  any  child  so  chargeable,  shall 
be  liable  to  be  removed  respectively  to 
Scotland,  Ireland,  the  Isle  of  Man,  Scilly, 
Jersey,  or  Guernsey ;  and  if  the  guardians 
of  such  parish,  or  of  any  union  in  which  the 
same  may  be  comprised,  or,  where  there  are 
no  such  guardians!  if  the  overseers  of  such 
parish,  complain  tnereof  to  any  one  justice 
of  the  peace,  such  justice  may,  it  such 
person  do  not  attend  voluntarily,  summon 
him  to  come  before  any  two  justices  of  the 
peace,  at  any  time  and  place  to  be  named 
in  the  summons ;  and  at  such  time  and 
place,  or  on  the  attendance  of  such  person, 
any  two  justices  may  hear  and  examine  into 
the  matter  of  such  complaint,  and  if  it  be 
made  to  appear  to  their  satisfaction  that 
such  person  is  liable  to  be  so  removed  as 
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aforesaid,  and  if  they  see  fit,  they  may 
make  and  issue  a  warrant  under  their  hands 
and  seals  to  remove  such  person  forthwith 
at  the  expense  of  such  union  or  parish/' 

By  the  Poor  Removal  Act  (No.  2),  1861 
(24  &  25  Vict.  c.  76),  s.  2  :  "  Such  warrant  of 
removal  shall  be  granted  only  on  the 
application  of  the  relieving  officer  or  other 
officer  of  the  guardians  of  the  union  or 
parish  where  such  poor  person  shall  become 
chargeable,  and  shall  contain  the  name 
and  reputed  age  of  every  person  ordered  to 
be  removed  by  virtue  of  the  same,  and  the 
name  of  the  place  in  Ireland  where  the 
justices  or  magistrate  shall  find  such  person 
to  have  been  oorn  or  to  have  last  resided 
for  the  space  of  three  years,  and  a  statement 
of  such  examination  naving  been  made  as 
to  the  state  of  health  of  every  person 
ordered  to  be  removed  as  aforesaid;  and 
such  warrant  shall  be  addressed  to  the  party 
applying  for  the  same,  and  t.o  the  guardians 
of  the  union  or  parish  to  which  such  poor 
person  is  to  be  removed ;  and  a  copy  shall 
be  nven  by  and  at  the  cost  of  the  person 
applying  for  such  warrant  to  the  person  or 
tne  head  of  the  family  about  to  be  removed 
by  virtue  of  it :  Provided,  that  in  the  case 
of  any  native  of  Ireland  who  shall  have 
been  absent  from  Ireland  less  than  twelve 
months,  the  pauper  may,  if  the  guardians 
applying  for  the  warrant  and  the  justices  or 
magistrate  issuing  it  think  fit,  be  removed 
to  any  place,  other  than  that  above 
described,  with  his  consent ;  and  provided 
also,  that  in  anv  case  where  the  justices  or 
magistrate  shall  not  be  able  to  ascertain 
upon  the  evidence  before  them  the  place  of 
birth,  or  of  such  continued  residence  as 
aforesaid,  they  shall  order  the  paujjer  to  be 
removed  to  the  port  in  Ireland  which  shall 
in  the  judgment  of  such  justices  under 
the  circumstances  of  the  case  be  most 
convenient.'' 

By  the  Poor  Removal  Act,  1863  (26  & 
27  Vict.  c.  89),  s.  7  :  "  If  the  board  of  cuar- 
dians  of  any  union  in  Ireland  think  them- 
selves aggrieved  by  the  removal  of  any  poor 
person,  and  if  they  forward  to  the  Poor  Law 
Commissioners  for  Ireland  a  statement  of 
the  grounds  for  concluding  that  such  poor 
person  is  legally  settled  in  any  parish  or 
township  in  England,  or  was  not  in  law 
liable  to  be  removed  to  Ireland,  and  if  such 
board  of  guardians,  or  any  person  on  their 
behalf,  shall  agree  to  pay  all  costs  which 
may  fee  incurred  in  any  necessary  pre- 
liminary inquiry,  and  in  the  appeal  against 
the  warrant  for  the  removal  of  such  poor 
I)erson,  such  commissioners,  if  satisfied  that 
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it  will  be  expedient  to  do  so,  may  appoint 
some  person  to  make  a  preliminary  inquiry 
into  the  circumstances  attending  such 
removal,  and  after  such  inquiry  may,  if 
they  think  fit,  appeal  on  behalf  of  the 
guardians  so  aggrieved  to  the  court  of 
quarter  sessions  held  for  the  county  or 
borough  within  which  the  parish  or  town- 
ship from  which  such  removal  was  made  is 
situate,  at  any  time  within  six  months  after 
such  removal  was  completed ;  and  such 
commissioners  shall,  at  least  twenty-one 
days  before  the  holding  of  such  sessions, 
send  by  post  to  the  guardians  or  overseers 
on  whose  application  such  warrant  was 
obtained  notice  in  writing  purporting  to  be 
signed  by  their  secretary  or  chief  clerk  of 
their  intention  to  appeal  against  such 
warrant,  containing  a  statement  in  writing 
of  the  grounds  of  such  appeal ;  and  such 
court  of  quarter  sessions  shall  hear  and 
determine  such  appeal :  and  if  the  warrant 
of  removal  be  reversed  or  declared  illegal 
by  such  court,  the  guardians  or  overseers  on 
whose  application  the  same  was  obtained 
shall  pay  the  costs  and  expenses  incurred 
by  or  on  account  of  such  board  of  guardians, 
both  for  the  preliminary  inquiry  and  the 
appeal,  and  for  the  maintenance  of  such 
poor  person,  and  for  conveying  such  person 
tiack  to  the  parish  or  township  in  England 
from  which  tne  removal  was  made ;  and  if 
such  guardians  or  overseers  neglect  or  refuse 
to  pay  such  costs  and  expenses  within  seven 
days  after  demand  thereof,  the  guardians  on 
whose  behalf  such  appeal  was  made,  or  any 
person  authorised  oy  them,  may  recover 
the  same  as  a  debt  in  a  court  of  law  in 
England :  Provided  always,  that  the  said 
guardians  or  overseers  may,  at  any  time 
after  such  notice  of  appeal,  send  by  post 
notice  in  writing  under  the  hands  of  any 
two  or  more  of  them  to  the  said  commis- 
sioners that  they  abandon  such  warrant, 
and  thereupon  such  warrant  shall  be  of  no 
efiect;  and  such  guardians  or  overseers 
shall  pay  to  the  guardians  on  whose  behalf 
such  notice  of  appeal  was  given,  or  to  some 
person  authorised  by  them,  the  expenses 
incurred  by  them  or  on  their  account  by 
reason  of  such  warrant,  and  of  the  pre- 
liminary inquiry  ..." 

Acton  and  Uulton^  for  the  appellants.^-The 
first  part  of  s.  7  of  the  Act  of  1863  is  only 
machinery  pointing  out  the  sort  of  state- 
ment on  which  the  Local  Government 
Board  would  be  likely  to  appeal.  The 
appeal  may  be  on  any  ground  or  grievance, 
but    the  Local    Government   Board   are, 
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naturally  enough,  to  be  satisfied  that  there 
is  a  bona  fide  case.  Now  that  an  appeal  is 
before  the  court  we  can  impugn  the  validity 
of  the  warrant,  and  it  is  bad  on  the  face  of 
it.  It  is  no  answer  to  say  that  the  justices 
could  have  made  a  valid  order  on  Limerick 
as  being  a  convenient  port. 

W,  W.  Mackenzie  and  Burgis,  for  the 
respondents.— There  is  no  need  to  consider 
whether  the  warrant  is  faulty  in  itself. 
The  whole  appeal  is  misconceived.  It  is 
a  condition  precedent  to  an  appeal  that 
the  receiving  union  should  show  to  the 
Local  Government  Board  either  that  the 
pauper  is  settled  in,  or  irremovable  from, 
England,  or  that  she  is  not  '*  in  law  liable 
to  be  removed  to  Ireland."  There  is  no 
question  here  of  the  first  ground  ;  as  to  the 
second,  it  is  common  ground  that  the 
justices  could  have  found  her  to  have  been 
born  in  Thurles  and  made  an  order  for  her 
removal  tl^ither,  or  could  have  found  that 
her  birthplace  was  uncertain  and  ordered 
her  removal  to  any  port— e.^.,  to  Limerick. 
Therefore,  she  was,  in  law,  liable  to  be 
removed  to  Ireland,  and  the  appeal  must 
fail. 

Acton  replied. 

The  Recorder. — This  case  is  by  no  means 
free  from  difficulty,  and  if  any  useful  pur- 
pose would  be  served  by  my  reserving 
judgment  and  putting  my  reasons  into 
writing  I  would  do  so.  But  as  one  or 
other  of  the  parties  will  probably  wish  to 
take  the  opinion  of  a  higher  court,  I  think 
it  best  to  express  now  the  opinion  which  I 
have  formed  after  hearing  the  able  argu- 
ments of  counsel.  The  first  thing  which  I 
think  is  very  clear  in  the  present  case  is 
this :  The  justices  when  they  made  the 
order  for  removal,  on  the  matter  before 
them  could  have  made  an  order  which 
would  have  been  unimpeachable.  In  fact, 
the  order  made  was  simply  on  the  basis  of 
this  woman  having  been  born  in  Limerick, 
as  we  find  now  she  was  not,  having  bc^n 
born  really  in  the  union  of  Thurles.  But  I 
am  satisfied  that  there  was  a  doubt  on  the 
part  of  the  Blackburn  magistrates,  and  that 
those  justices  might  fairly  have  entertained 
a  doubt  as  to  where  this  woman  was  born, 
the  state  of  the  evidence  was  such  that  they 
could,  had  they  been  so  minded,  have  sent 
the  woman  to  the  port  of  Limerick  as  the 
most  convenient  port.  I  do  not  think  it  is 
disputed  that  the  justices  could  have  taken 
that  course,  and  if  they  had  done  so,  the 
Limerick  Union  could  not  have  successfully 
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called  it  in  Question.  The  financial  result 
of  such  an  order,  and,  therefore,  the  practical 
grievance  of  the  union,  would  have  been 
exactly  the  same  as  that  which  results  from 
the  order  as  now  made.  The  order  as  made 
in  the  case  under  review  fixes  the  liability 
upon  the  Limerick  Union.  If  the  liability 
had  been  |9Ut  upon  the  port  of  Limerick,  as 
I  am  satisfied  it  could  have  been,  the 
financial  burden  of  the  Limerick  Union 
would  have  been  exactlv  the  same  as  the 
one  they  now  bear.  I  do  not  say  because 
things  have  turned  out  in  that  way  that 
necessarily  the  Limerick  Union  are  not 
aggrieved  within  the  meaning  of  s.  7  of  the 
Act  of  1 863.  But  what  are  the  grievances  of 
the  union  as  recognised  in  that  section.  I  will 
not  say  they  are  not  technically  aggrieved, 
but  when  we  come  to  the  substance  of  the 
matter  as  distinguished  from  the  technicality 
of  the  matter,  the  Limerick  Union  would 
have  had  to  acknoi^ledge  the  same  financial 
burden  which  they  now  have,  if  the  justices 
had  done  that  which  I  think  they 
undoubtedly  could  have  done,  namelv, 
made  the  order  for  the  port  of  Limerick. 
They  did  not  take  that  course,  and  we  have 
got  to  deal  with  the  order  as  they  made  it. 
The  next  thing  that  is  quite  clear  is  this : 
If  this  had  been  a  dispute  between  two 
unions  in  England,  and  the  justices  had 
made  the  order  in  the  form  in  which  they 
did,  fixing  the  liability  and  finding  that  the 
woman  was  born  in  the  A.  Union  when  in 
fact  she  was  born  in  B.  Union,  it  is  not  to 
be  doubted  that  the  order  would  be  bad, 
and  in  my  judgment  could  not  be  amended, 
and  the  appellants  would  succeed.  Now 
comes  the  question,  which  after  all  is  the 
crux  of  the  whole  matter.  Although  as 
between  two  unions  in  England  an  order  in 
this  form  is  bad,  does  it  follow  that  a 
union  in  Ireland  could  equally  question  the 
validity  of  the  order— a  union  in  Ireland 
which  appeals  (as  in  the  circumstances  of 
this  case)  against  an  order  made  in  England. 
I  think  the  answer  to  this  question  depends 
largely  upon  a  somewhat  close  consideration 
of  the  Idstory  of  the  various  Acts  of  Parlia- 
ment cited  to-day.  It  is  common  ground, 
as  I  gather,  that  originally  the  intention  of 
the  various  Poor  Law  Acts,  so  far  as  Ireland 
is  concerned,  was  to  get  rid  of  the  pauper, 
to  send  him  back  to  Ireland.  I  am  told, 
and  it  is  not  disputed  in  this  case,  that  it 
was  not  until  after  1863  that  they  seriously 
concerned  themselves  with  the  precise 
locality  or  the  precise  union  in  Ireland 
where  the  pauper  is  to  be  sent  The  ques- 
tion was,  was  the  pauper  a  person  who  was 
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bom  in  Ireland  ?    If  so,  the  pauper  was 
sent  back  to  Ireland.    We  are  told  also  that 
even  now,  as  between  the  unions  in  Ireland 
there  is  no  machinerv  for  dealing  with  these 
removals  — no   machinery   for   sendinf^   a 
pauper  from  the  wrong  union  to  the  right 
union.    Apparently,  paupers  in  Ireland  are 
treated  in  bulk,  and  the  union  which  has 
the  ill  fortune  to  get  a  double  dose   of 
paupers  does  not  grumble.     It  is  curious 
that  this  should  be  the  state  of  things  still, 
but  the  important  matter,  so  far  as  I  am 
concerned,  is  this,  that  up,  at  any  rate,  to 
the  Act  of  1861,  no  attempt  was  made  to 
determine    to   what   particular    union    in 
Ireland  a  pauper  was  to  be  sent    Now, 
when  we  come  to  1861,  the  legislature  seems 
to  have  realised  that  it  might  be  desirable 
to  direct  its  attention  to  the  hardship  of 
this  indiscriminate  sending  of  paupers  to 
Ireland.     Accordingly  the  Act  of  1861  in 
terms  decided'  that  if  the  justices  were  not 
able  to  ascertiun  the  place  of  birth  in  Ireland 
of  the  pauper,  they  could  order  the  pauper 
to  be  removed  to  the  port  in  Ireland  which, 
in  their  judgment  ^na  the  circumstances  ot 
the  case,  was  the  most  convenient   port. 
That  was  the  state  of  things  untU  1862. 
You  could  send  the  pauper  to  his  birthplace 
anywhere  in  Ireland  subject  to  this,  that  if 
you  doubted  the  particular  settlement,  then 
vou  could  select  a  cpnvenient  port,  disem- 
bark the  pauper  in  Ireland,  and  leave  him 
to  take  care  of  himself.    And  further,  until 
the  year  1863,  there  was  no  appeal  at  all  on 
behalf  of  any  Irish  authority  against  an 
order  sending  a  pauper  to  Ireland.     Now 
welcome  to  the  statute  of   1863.      That 
statute  for  the  first  time  gives  the  right  of 
appeal.    There  is  no  common  law  right  of 
appeal.      The  judgment   of   every  court, 
whether  a  court  of  first  instance  or  a  higher 
court,  is  prim&  facie  exclusive.     When  an 
appeal  is  given  by  statute,  the  appeal  is 
governed  by  the  statute.    I  therefore  look 
to  the  Act  of  1863,  and  particularly  s.  7,  to 
see  what  sort  of  ai)peaLs  are  contemplated. 
Section  7, 1  hold,  is  not  easy  to  construe. 
It  is  contended  by  Mr.  Mackenzie  that  there 
are  precise  limitations  on  the  right  of  appeal, 
and  that  those  limitations  are  contained  in 
the  first  few  lines  of  the  statute  which  limit 
the  words  of  the  section.    Section  7  com- 
mences thus:  **If  the  board  of  guardians 
of  any  union  in  Ireland  think  themselves 
aggrieved  by  the  removal  of  any  poor  person, 
and  if  they  forward  to  the  Poor  Law  Com- 
missioners for  Ireland  a  statement  of  the 
grounds   for   concluding   that   such    poor 
pelrsoD  is  legally  settled  in  any  parisn  or 
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township  in  England,  or  was  not  in  law 
liable  to  be  removed  to  Ireland  .  .  . 
such  commissioners  ...  may  .  .  . 
appeal  on  behalf  of  the  guardians  so 
aggrieved."  Mr.  Mackenzie  says  "so 
aggrieved  "  means  "  aggrieved  on  some  one 
or  other  of  the  grounds  given  befora"  The 
question  is,  does  s.  7  really  limit  the  appeal 
of  the  board  of  guardians  to  one  or  two 
grounds?  Must  they  show  that  the  poor 
person  in  question  is  legally  settled  in  a 
parish  in  England,  or  was  not  in  law  liable 
to  be  removed  to  Ireland  ?  In  this  parti- 
cular case,  it  is  not  contended  that  this  poor 
person  is  le^ly  settled  in  a  parish  in 
England  ;  it  is  common  ground  that  she  is 
not.  Therefore  you  cannot  go  on  that 
ground,  and  assuming  that  the  right  of 
appeal  is  limited  to  two  grounds,  you  must 
go  on  the  other.  The  other  ground  is  to 
alleffe  that  she  was  a  person  not  in  law 
liable  to  be  removed  to  Ireland.  Can  you 
show  that  ?  I  do  not  think  you  can.  The 
very  statement  which  was  submitted  to  the 
Local  Government  Board  in  Ireland,  the 
statement  referred  to  in  s.  7  (the  earlier 
part  of  it),  that  very  statement  on  the  face 
of  it  shows  that  this  was  a  woman  who  was 
liable  to  be  removed  to  Ireland.  It  is  quite 
true,  as  Mr.  Aetcn  says,  that  at  the  moment 
the  guardians  appli^  their  minds  to  the 
matter— in  other  words,  the  moment  they 
a^^reed— the  only  order  that  had  been  made 
directing  the  removal  of  this  woman,  was 
probably  a  bad  order ;  at  any  rate  for  the 
moment,  I  concede  it  seems  bad.  But  does 
that  exhaust  the  matter  ?  I  do  not  think  so. 
I  do  not  agree  with  Mr.  Acton  that  in  law 
"liable  to  oe  removed  to  Ireland"  means 
liable  by  virtue  of  a  magistrate's  warrant 
aJready  granted  directing  removal.  In  my 
opinion  these  words  have  a  much  wider 
meaning  than  that.  Prim&  facie  I  should 
think  she  is  liable  to  be  removed.  "  Liabi- 
lity to  removal,"  that  is  to  say,  means,  in 
mv  opinion,  the  esustence  of  a  set  of  facts, 
wbich,  if  proved  in  the  ordinary  way  before 
a  jyroper  tribunal,  would  cause  a  good  order 
directing  removal.  Mr.  Aden  puts  a  narrow 
construction  on  the  words  "liable  to  be 
removcMl  to  Ireland."  His  contention  is 
that  it  means  liable  to  be  removed  to  a 
particular  union  or  the  jurisdiction  of  a 
particular  board  of  guardians.  I  think  if 
that  had  been  meant,  the  legislature  would 
have  said  so.  If  the  section  had  said  "  to 
the  union  of  the  said  guardians,"  well  and 
good,  but  the  section  does  not  say  that.  It 
uses  wide  language>  and  it  has  to  be  noticed 
that  it  uses  this  wide  language  in  contra- 
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distlDction  to  the  first  part  of  the  section. 
England  is  contrasted  with  Ireland,  and 
Ireland  with  England.  You  may,  to  esca{)e 
liability,  show  that  this  poor  person  is 
settled  in  a  parish  in  England ;  if,  on  the 
other  hand,  you  cannot  do  that  and  wish  to 
get  rid  of  your  liability  ^ou  must  show  that 
the  poor  person  is  not  liable  to  be  removed' 
to  Ireland.  Mr.  Acton's  argument  would 
involve,  not  only  a  limitation,  but  reading 
into  the  section  words  which  could  most 
easily  have  been  put  in,  had  the  legislature 
so  intended.  I  do  not  think  I  ought  to  do 
that,  especially  when  we  have  regard  to  the 
past  history  of  this  legislation.  Bearing  in 
mind,  as  we  ought  to  bear  in  mind,  that 
until  the  Act  of  1863,  it  was  the  practice  in 

fetting  rid  of  these  paupers  to  deal  with 
reland  as  a  whole,  I  cannot  help  thinking 
that  that  state  of  things  was  in  tne  mind  of 
the  person  who  drafted  this  section.  You 
cannot  get  rid  of  the  order  by  saying  it 
is  the  wrong  parish,  but  only  by  saying 
there  is  no  parish  in  Ireland  to  which  the 
pauper  may  be  sent.  Mr.  Acton  sajrs 
the  first  part  of  the  section  does  not  limit 
the  grounds  of  appeal  at  all,  there  is  a 
general  right  of  appeal  given  in  the  later 
part  of  the  section,  and  the  first  part  is  only 
concerned  with  the  machinery.  If  the 
enquiry  results  in  a  particular  way,  there  is 
a  general  right  of  appeal  given.  If.  that 
argument  were  well  founded  it  would 
probably  brin^  Mr.  Acton  home.  I  do  not 
think  it  is  well  founded.  My  view  is  that 
an  appeal  must  be  given  to  persons  aggrieved 
en  grounds  as  set  out  in  the  statement. 
Later  on  we  see  that  the  Local  Government 
Board  may  appeal  on  behalf  of  the  appel- 
lants "so  aggrieved,"  that  is  aggrieved  on 
the  grounds  they  have  set  out.  In  such 
a  case  they  may  appeal  against  the  warrant. 
Mr.  Acton  says  "Mr.  Mackenzie  does  not 
deal  with  my  point"  It  is  the  warrant  he 
appeals  against.  Mr.  Mackenzie  deals  with 
that  by  saying  "  You  have  no  appeal  at  all." 
You  cannot  bring  the  warrant  under  review 
unless  you  appeal  on  one  or  other  of  these 
grounds.  You  cannot  appeal  on  the  ^und 
that  this  woman  was  legally  settled  in 
England—it  is  common  ground  that  she  was 
not.  Nor  can  you  appeal  on  the  ground 
that  in  law  she  was  not  liable  to  be  removed 
to  Ireland,  because  it  was  perfectly  certain 
she  was  liable  to  be  removed.  Therefore 
his  case  is,  you  have  no  appeal,  and  if  you 
have  no  appeal,  the  warrant  is  not  before 
me,  and  it  is  not  possible,  therefore,  to 
consider  whether  the  warrant  in  its  mere 
form  is  good  or  bad.  On  these  grounds  I 
230 
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come  to  the  conclusion,  not  without  some 
doubt,  that  in  this  case  the  appellants  have 
not  made  out  that  they  bring  themselves 
within  either  one  of  the  two  grounds  on 
which,  in  my  judgment,  it  is  alone  possible 
for  an  appeal  against  an  order  of  this 
description  to  lie.  That  being  so,  the 
appeal  is  dismissed  with  costs. 

Appeal  dismissed, 

Cfase  to  be  stated  if  desired. 

Solicitors  for  the  appellants :.  Coopers, 
Blackburn. 

Solicitors  for  the  respondents :  Malam 
Brothers  &  Son,  Blackburn. 
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March  31 ;  April  1,  1908. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

HORNER  V,  Stepney  Assessment 
Committee. 

Rating— Practice— Rating  appeal— Time  for 
filing  case  —  Market  —  Overflow  of 
market  —  Tolls  —  Rateahility  —  Valua- 
tion (Metropolis)  Act,  1869  (32  &  33 
Vict.  c.  67),  s.  40— Summary  Jurisdiction 
Act,  1879  (42  &  43  Vicl.  c.  49),  s.  40— 
Crown  OflSce  Rules,  1906,  r.  25. 

The  effect  of  r.  25  of  the  Crovm  Office  Eules, 
1906,  is  that  a  special  case  stated  by 
quarter  sessions  may  be  filed  at  any  time 
tffithin  six  calendar  months  from  the 
making  of  the  order  or  determination 
of  quarter  sessions, 

A  market  included  a  covered  market  place 
which  vfas  practically  all  let  owt  in 
stalls,  and  goods  were  sold  in  certain 
streets  near  the  covered  market  In 
addition  to  the  stallage  tite  ouoner  of  the 
market  took  from  all  persons  bringing 
goods  into  such  market  limits  for  sale 
in  the  market  certain  tolls  varying  in 
ammmt  according  to  the  nature  of  the 
goods  so  brought  in.  Such  tolls  were 
payable  by  the  seller,  whether  he  held  a 
stall  or  notj  sulfject  to  this,  thai  for 
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convenience  of  collection  the  owner  had 
agreed  with  manp  stallholders  that 
they  should  pay  him  periodically  fixed 
sums  in  lieu  of  such  tolls  or  as  com- 
muted tolls. 

Held,  that  the  tolls  were  franchise  tolls,  and 
that  as  there  was  no  connection  betvfeen 
the  occupation  of  the  land  or  stallage 
and  these  tolls,  they  could  not  be  taken 
into  account  in  estimating  the  value  of 
the  rateable  occupation, 

1.  This  was  an  appeal  preferred  by  Robert 
Horner  at  the  general  quarter  sessions  of 
the  neace  holden  in  and  for  the  county  of 
London  under  and  by  virtue  of  the  Valua- 
tion (Metropolis)  Act^  1869,  and  the  Local 
Government  Act,  1888,  against  the  vsJuation 
of  certain  hereditaments  comprised  in  the 
valuation  list  made  on  June  28th,  1905,  for 
the  parish  of  Christchurch,  Middlesex, 
under  and  for  the  purposes  of  the  Valuation 
(Metropolis)  Act,  1869.  The  following  is  a 
true  extract  from  the  said  valuation  list  of 
the  entry  relating  to  the  said  hereditaments : 

"Description  of  property. 
"  The  land  and  soil  whether  dedicated  to 
the  use  of  the  public  as  highways  or  other- 
vrise  upon  which  the  market  called  and 
known  as  Spitalfields  Market  is  comprised 
and  holden  with  the  standings,  stallage  and 
fees  or  tolls  in  the  nature  of  stallage  profits 
and  other  emoluments  of  whatsoever  kind 
arising  out  of  or  by  reason  of  the  occupation 
of  the  land  and  soil  of  the  said  market 
together  with  the  buildings  not  separately 
assessed  on  so  much  of  the  said  market  as 
is  within  the  square  bounded  on  the  N.  by 
Lamb  Street,  on  the  £.  by  Commercial 
Street,  on  the  S.  hy  Brushfield  Street,  and 
on  the  W.  by  Crispin  Street." 

2.  The  appeal  was  tried  at  the  said 
sessions  on  fiiay  30ih  and  July  16th,  1906, 
when  the  eourt  ordered  that  the  said  valua- 
tion list  be  a]terQ4  by  reducing  the  groSs 
value  of  the  said  hereditaments  from  £8,500 
to  £1,180  and  by  reducing  the  rateable 
value  from  £7,650  to  £785  subiect  to  the 
opinion  of  the  King's  Bench  Division  of 
the  High  Court  of  Justice  on  the  following 
case: 

3.  By  an  indenture  of  kase  dated  Feb- 
ruary 5th,  1883,  and  made  between  the 
parties  therein  named  of  the  1st,  2nd,  3rd, 
4th,  5th,  6th,  and  7th  parts,  and  the  said 
Robert  Horner  of  the  8th  part,  there  was 
demised  and  leased  to  the  said  Robert 
Horner  for  the  term  pf  eighty  four  years 
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from  September  29th,  1882,  firstly,  all  that 
piece  or  parcel  of  ground  or  land  in  the 
parish  of  Christchurch,  Spitalfields,  in  the 
county  of  Middlesex,  including  the  severail 
streets  known  as  North  Street,  South  Street. 
East  Street,  and  West  Street,  which  said 
piece  or  parcel  of  ground  was  delineated  in 
the  plan  drawn  on  the  said  indenture  and 
therein  coloured  pink,  and  the  market- 
houses,  messuages,  taverns,  public-houses, 
shops,  stalls,  stables,  warehouses  and  other 
erections  and  buildings  then  standing 
thereon  or  on  some  part  thereof,  and  all  and 
every  the  parts  or  part  of  or  to  which  the 
said  demising  parties  or  any  of  them  were 
seised  or  entitled  or  had  power  to  lease  or 
demise,  of  and  in  the  land  surrounding  the 
aforesaid  piece  or  parcel  of  ground  or  land 
and  forming  parts  of  the  streets  known  as 
Lamb  Street,  Commercial  Street,  Brushfield 
Street  and  (Crispin  Street,  in  the  parish  of 
Christchurch  aforesaid,  subject  to  such 
rights  over  or  affecting  the  same  several 
premises  or  any  part  or  parts  thereof  as 
were  vested  in  or  belonged  to  the  public, 
and,  secondly,  all  that  the  market  called  or 
known  as  Spitalfields  Market  then  and 
theretofore  held  upon  and  near  to  the 
said  piece  or  parcel  of  ground  or  land  and 
premises  firstly  thereinbefore  described  or 

gart  thereof  and  whether  the  same  was  or 
ad  been  held  bv  virtue  of  charters  granted 
by  their  late  Majesties  Kins'  Charles  the 
Second  and  King  James  the  Second  or 
either  of  them,  or  by  custom  or  prescription, 
or  by  any  of  such  means  or  otherwise,  and 
the  tolls  of  the  said  market  and  the  right  to 
have,  hold  and  keep,  and  to  be  able  to  have, 
hold  and  keep  all  such  markets  in  or  near 
to  the  said  piece  or  parcel  of  ground  or  land 
as  the  said  demising  parties  or  any  of  them 
by  the  said  charters  or  either  of  them,  or  bv 
custom  or  proscription  or  by  any  of  such 
means  or  otherwise,  could  or  should  or 
might  have,  hold  or  keep  or  be  able  to  have, 
hold  or  keep,  together  with  all  tributes, 
tolls,  rights,  franchises,  customs,  dues, 
pickage,  stallage  and  other  profits,  per- 
quisites, advantages,  and  emoluments  what- 
soever to  such  market  and  markets  in 
anywise  howsoever  belonging,  appertaining, 
arising  or  accruing  or  with  such  market  and 
markets  then  or  formerly  usually  had  and 
eiyoyed. 

4.  By  the  said  lease  the  said  Robert 
Horner  covenanted  that  he  would  pay  the 
rents  thereby  reserved  which  amounted 
(after  the  first  three  years  of  th^  said  term) 
to  £5,000  per  annum,  and  would  pay  and 
discharge  tne  land  tax  and  tithe  rent-charge 
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and  all  rates,  taxes,  charges,  assessments 
and  outgoings  whatsoever,  whether  parlia- 
mentary, parochial,  local,  or  of  any  other 
description  which  were  then  or  might  at 
any  time  thereafter  be  assessed,  charged  or 
imposed  upon  the  said  demised  premises 
or  on  the  owner  or  occupier  in  respect 
thereof,  the  landlord's  property  tax  only 
excepted,  and  also  would  from  time  to  time 
and  to  such  extent  only  as  should  from 
time  to  time  be  authorised  in  writing  by 
the  surveyor  for  the  time  being  of  the 
reversioners  pull  down  and  remove  the 
messuages,  taverns,  public-houses,  shops, 
stalls,  warehouses,  erections  and  buildings 
then  standing  on  the  said  parcel  of  land 
thereby  demised  for  the  purpose  of  erecting 
on  the  site  or  part  of  the  site  thereof 
such  new  messuages,  taverns,  public-houses, 
shops,  stalls,  warehouses,  erections,  buildings 
as  therein  mentioned  .  .  .  and  would  erect 
and  build  on  the  same  parcel  of  land  in  a 
substantial  and  workmanlike  manner  with 
the  best  materials  .  .  .  new  messuages, 
taverns,  public-houses,  shops,  stalls,  ware- 
houses, buildings,  offices  and  conveniences 
of  a  proper  and  suitable  character,  and 
would  drain  and  repave  in  a  proper  and 
workmanlike  manner  the  centre  of  the  site 
of  the  said  new  market  and  the  approaches 
thereto  .  .  .  and  in  or  about  the  erection 
of  such  new  messuages,  taverns,  public- 
houses,  shops,  stalls,  warehouses,  buildings, 
offices  and  conveniences,  and  the  draining 
and  repaving  the  site  of  the  said  market 
and  the  approaches  .  .  .  would  expend  the 
sum  of  £55,000  at  the  least. 

5.  The  said  Robert  Horner  entered  upon 
the  said  lands  so  demised  to  him  as  afore- 
said, and  from  time  to  time  pulled  down 
the  buildings  then  standing  thereon  and 
erected  new  buildings  thereon  and  expended 
upon  the  works  specified  on  the  said  lease 
upwards  of  £55,000. 

6.  Part  of  the  premises  demised  by  the 
said  lease  is  a  covered  market  place  pro- 
tected by  a  glazed  roof  supported  on  iron 
columns.  The  whole  of  such  market  place 
is  in  the  occupation  of  the  said  Robert 
Homer.  The  streets  named  North  Street, 
East  Street,  South  Street,  and  West  Street 
are  also  in  the  occupation  of  the  said  Robert 
Homer.  The  said  Robert  Horner  also 
claims  to  have,  and  for  the  purpose  of  this 
case  is  to  be  taken  to  have,  tne  right  to 
occupy  and  does  occupy  ad  medium  JUvm 
vicB  the  said  streets  known  as  Lamb  Street 
Commercial  Street,  Brushfield  Street,  and 
Crispin  Street,  by  the  erection  of  stalls  and 
otherwise  for  the  purposes  of  the  market  in 
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the  said  lease  and  hereinafter  mentioned. 
In  the  middle  of  the  covered  market  place 
are  the  lavatories  hereinafter  mentioned. 

7.  Part  of  the  premises  demised  by  the 
said  lease  to  the  said  Robert  Horner  are  in 
the  occupation  of  tenants  to  him  who  are 
sei^arately  rated  in  respject  thereof. 

8.  The  said  market  is  now  carried  on  as 
a  general  market  on  all  week  days  in  the 
covered  market  place  and  on  the  said  half 
of  Lamb  Street,  Commercial  Street,  Brush- 
field  Street,  and  Crispin  Street  and  also 
extends  into  the  other  half  ot  the  said 
streets  and  into  other  streets  near  thereto, 
and  the  limits  of  such  market  are  undefined. 
The  whole  of  the  covered  market  place  with 
the  exception  of  the  portion  next  adjoining 
Crbpin  Street  is  let  out  in  stands  and  stalls 
of  a  frontage  varying  from  ten  to  twenty 
feet  to  salesmen  frequenting  the  said  market 
at  rents  (called  stallage)  of  U.  per  day. 
Similar  stands  or  stalls  are  let  out  in  the 
said  half  of  Lamb  Street,  Commercial 
Street,  Brushfield  Street  and  Crispin  Street 
at  the  same  rents.  Of  tne  goods  sold  in  the 
said  mai'ket  the  greater  quantity  is  sold 
either  in  the  said  market  place  or  in  the 
said  half  of  the  said  streets,  but  a  con- 
siderable quantity  is  sold  beyond  the  said 
limits.  In  addition  to  the  stallage  the 
said  Robert  Horner  takes  from  all  persons 
bringing  goods  into  such  market  limits  for 
sale  in  the  said  market  certain  tolls  which 
the  appellant  contended  were  franchise  tolls 
(with  which  contention  we  agreed),  varying 
in  amount  according  to  the  nature  of  the 
goods  so  brought  in.  Suchtoll^  are  payable 
by  the  seller,  whether  he  holds  a  stall  or 
not,  subject  to  this,  that  for  convenience  of 
collection  the  said  Robert  Horner  has  agreed 
with  many  stall-holders  that  they  shall  pay 
him  periodically  certain  fixed  sums  in  lieu 
of  such  tolls  or  as  commuted  tolls. 

9.  In  the  middle  of  the  covered  market- 

Elace  are  certain  lavatories  which  are  used 
y  persons  frequenting  the  said  market. 
A  char^  is  made  to  persons  using  the  said 
lavatories,  and  the  sum  received  by  the  said 
Ro4)ert  Homer  in  respect  of  such  charges, 
after  deducting  the  expenses  incurred  in 
tk)niiection  with  the  management  of  the 
said  lavatories,  amounted  in  the  year  1905 
to  £200. 

10.  It  was  admitted  on  behalf  of  the  said 
Robert  Horner  that  the  total  sum  received 
by  the  said  Robert  Horner  in  respect  of 
tolls  and  fixed  payments  in  lieu  of  or  as 
commuted  tolls  as  aforessad,  stallage  and 
lavatory  receipts  amounted  in  the  year 
1905  to  £26,533.    For  the  purposes  of  this 
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ease  it  is  to  be  taken  that  £25,363  part 
thereof  was  received  from  tolls  and  nzed 
payments  in  lieu  of  or  as  commuted  tolls  as 
aforesaid,  £970  further  part  thereof  was 
received  from  stallage  as  aforesaid,  and 
£200  further  part  thereof  from  lavatory 
charges.  We  held  that  in  rating  the  said 
Robert  Horner  in  respect  of  the  said  here< 
ditaments,  the  said  sums  of  £970  and  £200 
in  respect  of  stallage  as  aforesaid  and  lava- 
tory cnargos  could  properly  be  taken  into 
account  as  enhancing  the  value  of  the  occu- 
pation thereof,  but  that  no  part  of  tiie  said 
market  tolls  or  such  fixed  payments  in  lieu 
of  or  as  commuted  tolls  as  aforesaid  could 
be  so  taken  into  account,  and  we  accord- 
ingly fixed  the  gross  value  of  tiie  said  here- 
ditaments at  £1,180  and  the  rateable  value 
at  £785,  subject  to  this  special  case. 

11.  The  question  upon  which  the  opinion 
of  the  court  is  desirea  is : 

Whether  in  rating  the  said  Robert  Homer 
in  respect  of  the  said  hereditaments,  the 
said  market  tolls,  including  the  said  fixed 
payments  made  in  lieu  of  or  as  commuted 
market  tolls  or  any  of  them  received  by  him 
aa  aforesaid,  can  properly  be  taken  into 
account  as  enhancing  the  value  of  the 
occupation  thereof  by  him? 

(1)  If  all  the  fixed  tolls  and  payments  as 
aforesaid  can  properly  be  taken  into 
account,  or  if  part  only  of  such  tolls  and 
of  fixed  payments  should  be  taken  into 
account,  then  and  in  either  of  such  events 
the  court  is  re<^uested  to  remit  the  case  to 
the  quarter  sessions  with  their  directions  and 
opinion  thereon. 

(2)  If  none  of  such  tolls  or  fixed  pay- 
ments can  properly  be  taken  into  account 
then  the  valuation  list  of  the  parish  of 
Christchurch,  Middlesex,  should  be  altered 
by  reducing  the  gross  value  of  the  said 
hereditaments  from  the  sum  of  £8.500  to 
£1,180  and  the  rateable  value  from  the  sum 
of  £7,650  to  the  sum  of  £785  as  decided  by 
us  as  stated  in  paragraph  10  hereof. 

(Signed)    Rd.  Loveland  Loveland, 

Deputy  Chairman, 
County  of  London  Quarter  Sessions, 
14th  January,  1907. 

Valuation    (Metropolis)  Act,  1869, 
"The  same   proceedings 


S.    4(X    provlQea ;        j.ua    aauic    firuutrouiugs 

may  be  had  by  special  case  and  certiorari 
or  otherwise,  for  questioning  any  decision 
of  the  justices  in  assessment  sessions,  as 
may  be  had  for  questioning  any  decision  of 
the  justices  in  general  or  quarter  sessions, 
provided  that  every  such  certiorari  shall  be 
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sued  out  within  three  months  after  the 
decision  is  given    ..." 

The  Summary  Jurisdiction  Act,  1879, 
s.  40,  provides:  "A  writ  of  certiorari  or 
other  writ  shall  not  be  required  for  the 
removal  of  any  conviction,  order,  or  other 
determination,  in  relation  to  which  a  special 
case  is  stated  by  a  court  of  general  or  quarter 
sessions  for  obtaining  the  ^judgment  or 
determination  of  a  superior  court.'* 

The  Local  Government  Act,  1888, 
s.  42  (10),  provides :  "  The  quarter  sessions 
for  the  county  of  London  shall  be  substi- 
tuted for  the  general  assessment  sessions 
under  the  Valuation  (Metropolis)  Act,  1869, 
and  have  all  the  jurisdiction  vested  in  those 
sessions,  and  shall  exercise  the  same  within 
the  same  area    ..." 

Rule  25  of  the  Crown  Office  Rules,  1906, 
provides:  *'No  special  case  stated  by  a 
court  of  general  or  quarter  sessions  for 
obtaining  the  judgment  or  determination  of 
the  High  Court  upon  any  order  or  other 
determination  of  a  court  of  general  or 
Quarter  sessions  shall  be  filed  at  the  Crown 
Office  Department  after  the  expiration  of 
six  calenaar  months  from  the  making  of 
such  order  or  determination,  except  by 
leave  of  the  court  on  special  circumstances 
being  shown,  either  before  or  after  the 
expiration  of  such  six  months." 

D<mchwert$,  K.C.  {Bodkin  and  S.  R. 
Earle  with  himX  for  Horner.— There  is  a 
preliminary  objection  to  the  hearing  of  this 
appeal.  The  case  was  not  filed  till  January 
14th,  1907.  Section  40  of  the  Valuation 
(Metropolis)  Act,  1869,  enacted  that  eertio- 
rari  must  be  sued  out  within,  three  months 
after  the  decision.  Section  40  of  the  Sum- 
mary Jurisdiction  Act,  1879,  made  certiorari 
unnecessary  when  a  special  case  is  stated. 
Certiorari  had  to  be  brought  within  three 
months,  and  therefore  the  new  procedure 
has  to  be  taken  within  three  months. 
Rule  25  of  the  Crown  Office  Rules,  1906, 
does  not  affect  the  matter.  The  rule  merely 
says  that  the  case  shall  not  be  filed  after 
the  expiration  of  six  months  from  the 
making  of  the  order  by  quarter  sessions, 
and  that  does  not  affect  the  legislation 
which  prescribes  three  months.  That  rule 
was  not  intended  to  alter  the  time  when  a 
less  time  than  six  months  was  fixed  by 
statute.    This  view  is  supported  by  r.  2. 

C.  J.  RuBsell^  K.C.  {Caurthope-Munroe 
with  him),  for  the  assessment  committee. — 
Rule  25  ^ves  a  period  of  six  months.  The 
time  limit  of  three  months  was  enacted,  not 
in  regard  to  a  special  case,  but  in  regard  to 
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certiorari.  Speqial  case  and  certiorari  are 
two  different  things.  The  origin  of  s.  40  of 
the  Summary  Jurisdiction  Act,  1879,  was 
the  case  of  B,  v.  Chantrell  {187S),  39  J.  P. 
472;  L.  R.  10  Q.  B.  587.  That  section 
draws  a  distinction  between  a  case  stated 
and  a  mere  order.  [He  also  cited  Walsall 
Overseers  v.  London  and  North  Western 
Bail.  Co.  (187S\  43  J.  P.  748  ;  4  App.  Cas. 
30.] 

Danchioerts  in  reply. 

Alverstone,  L.C.J.  — This  preliminary 
objection  raises  a  point  of  considerable 
difficulty.  I  recognise  the  fact  that  in  the 
Valuation  (Metropolis)  Act,  1869,  for  the 
purpose  of  expedition,  there  were  directions, 
one  of  which. was  found  to  be  quite  unwork- 
able, namely,  that  appeals  should  be  heard 
within  a  year.  In  this  instance,  possibly 
with  the  same  view,  the  legislature  inserted 
in  s.  40  the  words  "every  such  certiorari 
shall  be  sued  out  within  three  months  after 
the  decision  is  given."  The  form  of  the 
writ  of  certiorari  generally  contained  the 
word  "forthwith"  and  it  might  in  many 
cases  be  immediately  obeyed.  But  I  am  by 
no  means  sure  that  when  a  certiorari  is 
sued  out  for  the  purpose  of  a  special  case 
being  returned,  the  special  case  would  be 
in  this  court  within  three  months.  By  s.  40 
of  the  Summary  Jurisdiction  Act,  1879,  it 
was  enacted  that  "  a  writ  of  certiorari  or 
other  writ  shall  not  be  required  for  the 
removal  of  anjr  conviction,  order,  or  other 
determination,  in  relation  to  which  a  special 
case  is  stated  by  a  court  of  general  or 
quarter  sessions  for  obtaining  the  judgment 
or  determination  of  a  superior  court."  Then 
there  is  r.  25  of  the  Crown  Office  Rules, 
1906,  and  Mr.  Danchioerts  says  that  that 
rule  is  only  of  general  application  and  docs 
not  refer  to  the  special  legislation  contained 
in  the  Valuation  (Metropolis)  Act,  1869.  If 
certiorari  was  still  required  for  the  pur- 
poses of  a  special  case,  that  would  be  true. 
But  it  is  better  to  hold  that  the  effect  of 
that  rule  is  that  the  case  may  be  filed  at 
any  time  within  six  months  from  the  making 
of  the  order  of  quarter  sessions.  That  is, 
in  effect,  to  hold  that  the  result  of  the 
abolition  of  certiorari  in  these  cases  as  a 
matter  of  procedure  is  the  abolition  of  the 
limit  of  time  fixed  by  the  Valuation  (Metro- 
polis) Act,  1869. 

Ridley,  J.— I  agree. 

Darling,  J.—I  agree.    The  cases  put  by 
Mr.  Danckwerts  were  not  parallel  ones.    It 
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was  enacted  by  the  Valuation  (Metropolis) 
Act,  1869,  s.  40,  that  where  certiorari  was 
necessary  it  should  be  sued  out.  within 
three  months.  But  after  that  there  was 
still  something  to  be  done  which  might  not 
be  done  within  the  three  months.  A  special 
case  has  taken  the  place  oi  certiorari  and 
of  all  the  things  that  followed  upon  certio- 
rari. The  special  case  brings  into  this 
court  everything  necessary  to  enable  this 
court  to  determine  the  matter. 

C.  A,  Eussell,  K.C.,  for  the  assessment 
committee.—The  question  is  whether  these 
tolls  are  tolls  in  gross  or  ought  to  be  taken 
into  account  in  the  rating  of  the  market. 
The  toll  is  payable  by  the  buyer,  and  the 
consideration  for  it  is  that  he  ^ts  the  pur- 
chase witnessed  and  thereby  made  valid 
and  binding,  not  only  between  himself  and 
the  vendor,  but  as  against  all  the  world. 
B.  V.  Nicholsfm  (1810),  12  East,  330,  shows 
the  distinction  between  rating  oer  se  and 
dealing  with  tolls  as  enhancing  tne  value  of 
the  occupation  of  the  soil.  In  B.  v.  Bell 
{1816\  5  M.  &  S.  221,  it  was  held  that  there 
was  no  occupation  of  the  soil,  but  the  tolls 
could  be  enjoyed  even  if  the  soil  belonged 
to  another  person.  Here  Homer  was  in 
occupation  of  the  soil.  In  Boberts  v. 
Ayleshwry  Overseers  (1853),  17  J.  P.  55,  with 
regard  to  the  tolls  which  had  relation  to 
the  market-house,  the  appellant  was  held 
to  be  properly  rated,  but  hot  with  regard  to 
the  toils  which  were  not  so  related.  Horner 
takes  these  charges  on  every  day  of  the 
week,  but  the  charters  which  are  referred 
to  in  Attorney- General  v.  Homer  (188S), 
50  J.  P.  564  ;  11  App.  Cas.  66,  show  that  he 
cannot  justify  by  the  charters  the  making 
of  a  charge  on  every  day  of  the  week.  This 
throws  an  important  light  on  the  nature  of 
these  charges.  Their  origin  is  not  to  be 
found  in  anv  statute  or  charter,  and  there- 
fore it  ougnt  to  be  referred  to  the  occupa- 
tion of  the  soil.  With  regard  to  the  charges 
made  outside  the  market  limits,  Homer 
cannot  be  heard  to  say  that  they  are  unlaw- 
ful. If  they  are  lawful,  A  ttomey-General  v. 
Hm^ner.  supra,  shows  that  they  are  rate- 
able. [He  also  referred  to  Duke  of  Bed- 
ford V.  Overseers  of  St.  PauTs,  Covent 
Garden  (188l\  46  J.  P.  581  ;  Leight  v.  Pym 
{1687),  2  Lutw.  1329;  Comyn's  Digest^ 
tit.  "Market,"  F.  1  and  F.  2;  Duke  of 
Bedford  v.  Emmett  (1820),  3  B.  &  A.  ;J66  : 
B.  V.  Barnard  Cattle  (Inhabitants,  of) 
(180S\  27  J.  P.  534  ;  B.  V.  Casswell  Ll872\ 
36  J.  P.  645 ;  L.  R.  7  Q.  B.  328  ;  l^ondon 
Corporation    v.    St.    Sepulchre    Oifjerseers 
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(1871),  U  R-  7  Q.  B.  833 ;  Mid  Percy  v. 
Ash/ord  Union  (1876);  40  J.  P.  602.] 

Danckwerts,  K.O.,  for  Horner.— In  Sukm- 
sea  Union  v.  Swa/ngea  Harbour  Trustees 
(1907),  71  J.  P.  497,  it  was  decided  that 
where  there  is  a  toll  levied  upon  ships 
entering  a  harbour  which  is  not  in  the 
occupation  of  the  person  entitled  to  the 
toll,  the  toll  is  necessarily  a  toll  in  gross 
and  is  not  rateable.  [He  was  stopped  by 
the  court] 

Courthope-Munroe  in  reply. 

AiiVKSSTONS,  L.C.J.  —  This  is  a  case 
stated  by  the  chairman  of  the  London 
Quarter  Sessions,  and  raises  the  question 
whether  or  not  a  sum  of  £25,363,  consisting 
of  tolls  levied  bv  Mr.  Horner  in  respect  of 
Spitalfields  Market,  may  be  taken  into  con- 
sideration in  estimating  the  rateable  value 
of  the  hereditaments.  In  arriving  at  the 
rateable  value,  there  are  two  sums,  a  sum 
of  £970  received  for  stallage,  and  a  sum  of 
£200  for  lavatory  charges,  which  it  is 
admitted  ouffht  to  be  taken  into  considera- 
tion. Therefore,  the  only  matter  for  us  to 
consider  is,  whether  or  not  the  value  of  the 
rateable  occupation  has  been  enhanced  by 
these  tolls  amounting  to  £26,363  a  year. 
The  Question  is  certainly  one  of  import- 
ance, Dut  I  think  it  very  desirable  before 
expressing  our  opinion  in  this  case,  to  see 
clearly  what  is  raised  by  the  special  case. 
I  doubt  very  much  indeed  wnether  the 
special  case  states  the  facts  which  would 
enable  us  to  decide  the  point  of  law  upon 
which,  to  a  great  extent,  the  main  part  of 
Mr.  RussilVs  argument  depends.  1  doubt 
whether  the  case  was  intended  to  raise,  or 
does  raise,  the  question  whether  or  not  the 
tolls,  such  as  they  are,  are  legally  charge- 
able on  the  four  days  of  the  week  as  com- 
pared with  the  other  two.  I  think  the  case 
18  stated  on  the  basis  that  there  is  a  market 
upon  six  days,  and  that  on  each  of  these 
six  days  tolls  are  levied  by  virtue  of  some 
right  in  Horner,  who  was  the  lessee  of  the 
market,  and  had,  to  take  the  words  of  the 
lease,  "The  market  called  or  known  as 
Spitalfields  Market  now  and  heretofore  held 
upon  and  near  to  the  said  piece  or  parcel  of 
ground  or  land  and  premises  firstly  herein- 
before described  or  part  thereof  and  whether 
the  same  be  or  have  been  held  by  virtue  of 
charters  granted  by  their  late  Majesties 
Ring  Charles  the  Second  and  King  James 
the  Second  or  either  of  them  or  by  custom 
or  prescription  or  by  any  of  such  means  or 
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otherwise  and  the  tolls  of  the  said  market 
and  the  right  to  have  hold  arid  keep  and  to 
be  able  to  have  hold  and  keep  all  such 
markets  in  or  near  to  the  said  piece  or 
))arcel  of  ground  or  land  as  the  said  de- 
mising parties  or  any  of  them  by  the  said 
charters  or  either  of  them  by  custom  or 
prescription  or  bv  any  of  such  means  or 
otherwise  can  or  shall  or  mav  have  hold  or 
keep  or  be  able  to  have  hold  or  keep. 
Together  with  all  tributes  tolls  rights 
franchises  customs  dues  pickage  stallage 
and  other  profits  perquisites  advantage  8 
and  emoluments  whatsoever  to  such  marie 
and  markets  in  anywise  howsoever  be- 
longing appertaining  arising  or  accruing 
or  with  such  market  and  markets  now 
formerly  usually  had  and  enjoyed.''  I  do 
not  think  it  was  intended  to  draw  any  dis- 
tinction between  the  four  days  and  the  six, 
and  I  do  not  think  it  was  intended  to  make 
any  statement  of  facts  upon  which  we  were 
to  come  to  the  conclusion  that  the  tolls 
were  to  be  justified  by  charter  or  by  pre- 
scription. I  mention  this  because  I  do  not 
want  to  be  thought  to  decide  any  point 
which  is  not  really  raised,  and  I  can  con- 
ceive that  in  some  other  case  in  which 
Horner's  rights  may  be  discussed,  some  of 
the  questions  whicli  Mr.  Russell  argued 
with  so  much  ability  and  force  may  become 
material.  Now  the  onl^  statement  of  facts 
which  I  have  to  deal  with  is  that  given  in 

Earagraph  8.  It  states  that  the  market  is 
eld  upon  all  week  days.  Then  it  states  that 
the  covered  market  place  includes  a  certain 
area  and  that  it  is  practically  all  let  out  in 
stands  and  stalls.  It  also  refers  to  the  fact 
that  a  considerable  portion  of  the  goods  is 
sold  in  the  market  place  and  in  the  half  of 
the  four  streets  purported  to  be  demised  to 
Horner  ;  but  a  considerable  quantity  is  sold 
beyond  the  said  limits.  Then  comes  the 
important  and  only  finding  of  fact  upon 
which  we  have  to  decide  this  case :  *^  In 
addition  to  the  stallage  the  said  Robert 
Horner  takes  from  all  persons  bringing 
goods  into  such  market  limits  for  sale  in 
the  said  market  certain  tolls  which  the 
appellant  contended  were  franchise  tolls 
(with  which  contention  we  agreed)  varying 
in  amount  according  to  the  nature  of  the 
goods  so  brought  in.  Such  tolls  are  pay- 
able by  the  seller,  whether  he  holds  a  stall 
or  not,  subject  to  this,  that  for  convenience 
of  collection  the  said  Robert  Horner  has 
agreed  with  many  stall  holders  that  they 
shall  pay  him  periodically  certain  fixed 
sums  in  lieu  of  such  tolls  or  as  commuted 
tolls.    The  question  is,  in  view  of  the  fact 
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that  the  tolls  are  levied  whether  the  per- 
sons have  stalls  or  not,  that  they  are  paid 
upon  goods  going  into  the  market,  that  the 
market  for  the  purposes  of  this  case  includes 
the  half  of  certain  streets  purported  to  be 
demised,  and  other  streets  tnat  are  not 
demised  at  all,  whether  those  tolls  are  in 
the  nature  of  franchise  tolls  or  are  to  be 
regarded  as  tolls  which  are  derived  from 
the  occupation  of  the  land.  I  have  stated 
in  my  own  way  the  two  altera^ ves, 
because,  I  think,  after  giving  a  most  careful 
consideration  to  the  long  series  of  authori- 
ties to  which  our  attention  was  very  pro- 
perly directed,  the  question  is  under  which 
nead  these  tolls  fall.  Just  before  1  deal 
with  the  authorities  for  mjrseH,  assuming 
the  tolls  to  be  lawfully  levied,  as  I  think 
we  must  in  this  case,  I  attach  very  con- 
siderable importance  to  the  fact  that  they 
are  levied  independently  of  two  things : 
first,  whether  the  person  who  jpays  them 
holds  a  stall  or  not,  and,  secondly,  whether 
the  goods  ever  go  into  the  covered  market 
or  not,  because,  it  seems  to  me,  for  reasons 
which  will  appear  when  I  cite  some  of  the 
cases,  that  it  these  tolls  are  charged  in 
respect  of  an  individual  who  takes  in  a 
basket  of  goods  and  who  only  walks  about 
the  streets  and  sells  those  goods  in  the 
market,  to  be  extremely  difficult  upon  the 
authorities  to  say  that  if  they  are  lawful 
franchise  tolls  they  ought  to  be  attributed 
to  the  occupation  of  the  land.  It  seems  to 
me  that  the  decisions  show  that  such  tolls 
as  those  would  not  be  tolls  which,  if  law- 
fully levied,  are  to  be  attributed  to  the 
occupation  of  the  land  by  the  market 
owner.  It  seems  to  me  tney  are  to  be 
attributed  to  the  possession  of  the  market 
by  the  market  owner,  and  that  is  a  distinc- 
tion which,  I  think,  is  drawn  in  more  than 
one  case.  I  do  not  propose  to  refer  to  all 
the  cases ;  but  I  think:  it  is  not  inconvenient 
to  refer,  and  certainly  in  deference  to  the 
argument  of  Mr.  Bussell  and  to  the  fact 
that  the  case  may  go  further,  I  should  like 
to  refer  to  a  few  of  the  cases  which  have 
been  cited  which  illustrate  this  distinction. 
I  ought  to  say  that  the  cases  which  deal 
with  the  rights  of  the  market  owner  and 
the  tolls  payable,  and  discuss  the 
question  whether  or  not  the  market 
owner  can  recover  tolls,  have,  in  m^ 
opinion  nothing  whatever  to  do  with  this 
case,  as  the  question  whether  they  are 
rateable  or  ought  to  be  taken  into  con- 
sideration as  enhancing  the  value  rests  on 
entirely  different  considerations.  The  first 
case  is  the  case  of  B,  v.  Bell,  nipra,  which 
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was  the  Coekermouth  C<ue,  That  was  an 
attempt  to  rate  the  lessee  of  Hiarket  tolls 
who  had  the  right  to  levy  by  virtue  of  his 
market — I  use  a  neutral  term — tolls  in 
respect  of  goods  sold  in  the  market,  and 
brought  into  the  market  by  people  who 
proposed  to  sell  \  and  in  decidii^g  against 
the  rateability  m  respect  of  that  value. 
Lord  Ellbnborouoh  said :  *^  I  cannot  sa]r, 
upon  this  statement,  that  the  appellant  is 
an  occupier  of  land.  Would  ^e  not  be 
equally  entitled  to  the  toll,  although  the 
sacks  were  not  set  down  in  the  market,  \mt 
were  upheld  on  the  shoulders  of  those  who 
exposed  the  corn  to  sale  % "  It  is  quite  true 
that  part  of  that  judgment  depends  Upon 
the  point  as  to  occupation,  but  it  is  very 
important  to  remember,  when  you  read  the 
later  cases,  that  the  court  always  considered 
whether  or  not  that  in  respect  of  which  the 
tolls  were  paid  was  derived  from  the  occupa- 
tion of  the  land,  or  was  in  the  nature  of  a 
market  toll.  {Sometimes  it  was  by  stallage 
and  pickage,  and  sometimes  by  market  toll. 
Now,  looking  at  the  case  of  RoberU  v. 
AylMbtMry  Overteers,  9upra,  I  take  the  view 
that  this  case  does  decide,  as  Mr.  Buasell 
contended  it  did  decide  (I  thought  at  first 
it  was  doubtful)  that  tne  market  owner 
would  be  rateable  in  respect  of  money 
received  in  respect  of  the  temporary  occupa- 
tion of  the  soil  of  the  market,  even  although 
it  did  not  amount  to  stallage.  I  think  that 
follows  from  the  passage  where  Lord 
Campbell  said,  '*  1  do  not  see,  on  principle, 
any  distinction  between  using  the  soil  by 
placing  a  stall  upon  it,  or  a  table,  or  by 
placing  goods  directly  upon  it."  Without 
going  through  the  other  judgments  which 
confirm  my  view,  it  was  put  by  Crompton, 
J.,  in  a  way  which  I  think  shows  that  he 
was  dealing  with  the  user  of  the  land  as 
distinguished  from  stallage.  He  says  r 
''The  appellants  occupy  the  land  on  market 
dajrs  by  means  ofpersons  who  pay  them  for 
leave  to  use  it.  Tney  are  occupants  of  land, 
and  in  that  way  they  make  a  profit  from 
their  occupation,  and  they  are  properly 
rated  in  respect  of  such  their  beneficial 
occupation."  Therefore  if  in  this  case  it  has 
been  shown  that  these  tolls  depended  upon 
occupation  of  the  land,  as  distinguisned 
from  the  right  to  go  into  the  market  I 
should  have  thought  that  they  fell  within 
the  stallage  principle,  and  I  may  perhaps  be 
allowed  to  say,  by  way  of  anticipation,  that 
that  was  the  view  entertained  by  Bowen, 
J.,  in  dealing  with  the  Covent  Garden  Cau, 
9upra,  He  considered  that  the  facts  were 
not  sufficiently  stated  with  regard  to  the 


Digitized  by 


Google 


MAaiSTERIAL  CASES. 


Horner  v,  Stepnet  Assessment  Com- 
mittee. 

waggons,  which  did  nol  have  a  defined  place 
given  to  them,  but  which  moved  aoout 
nntil  they  could  find  a  resting  fAause  and 
then  rested.  He  thought  that  although 
they  only  got  a  varying  stand  it  might  be 
that  they  were  rateable  That  seems  to  me 
to  show  the  importance  of  finding  out  for 
what  the  tolls  are  paid.  Then  Martin,  B., 
whose  opinion  in  such  a  case  as  this  would 
have  great  weight  with  me,  took  the  very 
point,  which  I  think  is  important  as  making 
a  distinction,  in  the  case  of  Yarmou^ 
Corporation  v.  Groom  (186iB\  32  L.  J.  Ex. 
78,  because  he  said  it  was  a  question  of  fact 
for  the  jury.  Then  he  says :  '*  I  have  no 
doubt,  as  has  already  been  intimated,  that 
a  person  carrying  commodities  into  a  market 
to  sell,  butter,  for  instance,  in  a  basket, 
and  using  that  basket  to  exhibit  it  to  the 
customers,  and  making  no  other  use  of 
the  ground,  except  when  tired,  to  place  the 
basket  upon  it,  and  nothing  done  by  the 
person  to  show  an  intention  to  leave  it 
there,  but  going  to  another  part  of  the 
market,  that  would  not  be  stallage  at  all." 
That  seems  to  recognise  the  fact  that  there 
are  two  things— entry  into  the  market  with 
certain  privileges,  and  use  of  a  certain  part 
of  the  market  which,  if  payment  is  made 
for  it,  would  make  the  money  so  received 
liable  to  be  taken  into  consideration  as 
enhancing  the  rateable  value.  In  B.  v. 
Barnard  Caaile  (Inhabitants  of\  supra,  the 
same  distinction  really  was  involved  in  the 
judgment  of  the  court,  and  I  only  cite  it  for 
the  purpose  of  showing  that  the  court  did 
not  consider  rateability  to  depend  solely 
upon  stallage,  but  on  some  kind  of  use  of 
the  ground.  Blaokburk,  J.,  having  said, 
*^The  question  then  comes  to  be,  are  these 
stallage  or  market  tolls  V  and  the  reply 
being  that  there  was  no  occupation  of  the 
soil,  CocKBURN,  C.J.,  says:  "He  has  the 
exclusive  use  of  the  soil  pro  tanto.  It  is 
true  that  in  markets  generally  a  person  who 
comes  takes  his  chance  of  a  place,  but  if  he 
got  a  place  here  then  he  had  the  use  of  that 
place  where  he  fixed  his  sack,"  showing 
that  all  throujgh  these  cases  there  runs 
the  line  of  distinction  to  which  I  have 
endeavoured  to  call  attention.  It  is  broufj^ht 
out  in  marked  relief  in  the  case  on  which 
Mr.  Danekwerts  properly  relies,  R,  v. 
Casswelly  supra,  and  in  London  Corpora^ 
tion  V.  St.  Sepulchre  Overseers,  supra.  In 
the  St.  Sepulchre  Case,  supra,  Cockburn, 
C.J.,  said  :  "  I  think  it  is  perfectly  dear, 
that  as  these  tolls  are  taken  in  respect  of 
articles  carried  into  the  market,  and  are  not 
paid  in  respect  of  stallage  or  other  corporeal 
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propertv  occupied  within  the  market,  thia 
case  falls  within  the  principle  established  in 
B.  V.  Beir ;  and  Blackburn,  J.,  c^id : 
"  No  one  disputes  that  stallage  tolls  paid  to 
the  lord  of  a  market  for  the  occupation  of 
the  land  are  rateable,  whilst  the  market 
tolls  are  considered  as  attached  to  his 
franchise  and  are  not  rateabla"  Therefore 
the  distinction  which  Mr.  Russell  attempted 
to  make,  that  these  cases  oiilirdependcd 
upon  there  being  a  statutory  franchise  rule 
fdls  to  the  ground,  because  Blackburn,  J., 
limits  these  tolls  to  tolls  which  he  there 
describes  as  tolls  attached  to  the  franchise  : 
and  when  that  case  was  considered  ana 
followed  in  R,  v.  Cas^well,  supra,  CkKTKBURN, 
C.J.,  regretted,  as  one  would  naturally 
regret,  that  this  technical  distinction  pre- 
vented the  owner  from  contributing,  as  he 
ought  to  do,  to  the  rates  in  proportion  to 
the  value  of  his  occupation,  but  said  :  "  The 
present  toll  is  payaole,  not  for  the  use  of 
any  shed  or  otoer  thing  erected  or  main- 
tained upon  the  soil,  but  independently  of 
anything  in  the  shape  of  stalls  or  sheds, 
simply  for  admission  to  the  market  place ; 
and  it  is,  therefore,  a  market  toll  and  comes 
within  the  distinction  and  is  not  rate- 
able.'' And  Blackburn,  J.,  said  practically 
the  same  thing,  as  I  have  said,  in  the 
St,  Sepulchre  Com,  supra.  Then,  in  R.  v. 
Casawell,  supra.  Lush,  J.,  puts  it  in  the 
crLsp  way  oi  which  he  was  very  fond,  by 
saying :  **  The  question  is  whether  these 
*  cattle  market  tolls '  are  a  pi^rment  for  4he 
use  of  the  market  only,  or  for  the  use  of 
the  soil.  I  think,  for  the  reasons  already 
given,  they  are  the  former."  Now  ior  so 
far  the  authorities  are  consistent  in  drawing 
the  distinction,  and  they  extend  over  a 
number  of  years,  and  it  is  only  neces- 
sary to  say  that  in  the  case  of  Duke  of 
Bedford  v.  Overseers  of  St,  Pau^s,  Covent 
Garden,  supra,  there  are  judgments  by 
Grove,  J.,  Lopes,  J.,  and  Bowen,  J.,  who 
make  the  case  depend  upon  that  distinction, 
because  they  upneld  the  rateability  o\  the 
Duke  of  Bedford  in  respect  of  moneys  that 
were  received  for  anything  in  the  nature  of 
stallage  or  occupation  of  the  soil,  but  they 
declined  to  extend  it  to  what  are  called 
franchise  tolls  or  market  tolls.  Theriefore 
there  »  a  long  chain  of  authority .  whkh 
compels  us  in  this  court  to  say  that  if  you 
find  a  market  toll  independent  of  any 
privileges  of  occupation,  great  or  little,  you 
are  not  to  take  tnat  into  consideration  for 
the  purpose  of  rateable  value.  It  was  then 
said,  and  not  unnaturally,  that  the  case  of 
Percy   v.    Ashford    Union,   supra,    is    an 
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authority  the  other  way;  and  it  is  quite 
true  that  in  that  case  there  were  judges  of 
very  gSKat  4«MniHig,  mrticniarly  in  reference 
to  rating  matters.  Field,  J.,  who  knew  as 
much  about  rating  as  ^.nybody  living,  came 
to  thie  conclusion  that  in  that  case  there  was 
no  justification  for  the  tolls  being  levied 
except  by  virtue  of  the  occupation  of  the 
soil,  but  in  that  case  the  court  came  to 
the  conclusion  that  there  was,  on  the 
facts  stated  before  them,  no  connection 
between  the  tolls  and  the  charter,  or,  in 
other  Words,  no  legal  origin  was  shown 
for  these  tolls  at  all,  and  therefore  they 
had  to  say  that  the  only  justification  for 
levying  the  toll  was  the  possession  of  the 
enclosed  piece  of  land,  into  which  enclosed 
piece  of  land  the  people  who  paid  the  toll 
were  allowed  to  go.  Therefore  the  Ash/crd 
Union  Case^  nipra,  is  not  an  authority  upon 
this  case,  as  stated,  which  assumes  that  the 
origin  of  these  tolls  is  to  be  found  either  in 
the  charters  or  in  prescription,  and  there- 
fore it  seems  to  me  that  that  case  is  an 
illustration  which  destroys  the  argument 
which  Mr.  JStM«e// pressed  upon  us,  that  you 
are  entitled  to  say  that  there  being  no 
evidence  here,  as  he  contends,  or  of  this 
franchise  having  had  its  origin  in  charter 
or  nrescription,  therefore  it  can  only  pro- 
ceed from  the  occupation  of  the  land.  I 
therefore  think  that,  as  this  case  is  stated, 
in  view  of  the  fact  that  tolls  are  levied  not 
only  for  the  covered  market,  but  both 
halves  of  the  streets,  as  to  one-half  of 
which  it  is  not  suggested  that  Homer  is  the 
lessee  (the  streets  being  only  brought  into 
the  market  on  the  ground  that  they  are 
8ive,juxta,  which  means  overflowing  on  the 
neighbouring  street),  as  we  find  that  there 
is  no  fixity  of  connection  between  the 
occupation  of  the  soil,  stallage,  and  these 
tolls,  and  that  the  payments  received  for 
the  stallage  are  taken  into  consideration, 
we  ought  to  afiirm  the  decision  of  the 
sessions  by  which  it  was  held  that  no  part 
of  these  tolls  can  properly  be  taken  into 
consideration  in  estimating  the  rateable 
value.  It  may  be  that  a  court  superior  to 
ours  may  be  able  to  draw  some  distinction, 
but  it  seems  to  me  that  without  drawing 
distinctions,  which  we  ought  not  to  draw 
fronj  the  judgments  to  which  I  have  referred, 
this  appeal  cannot  be  allowed. 

Ridley.  J.— I  agree  with  my  lord.  Para- 
graph 8  of  the  case  states  this  :  "  Such  tolls 
are  pavable  by  the  seller  whether  he  holds 
a  stall  or  not."  The  question  is  whether 
they  are  to  be  treated  as  a  payment  for  the 
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use  of  the  soil,  in  which  «a9e  they  would 
have  to  be  taken  into  account  in  assessing 
the  rateable  value,  or  whether  they  are  to 
be  taken  as  mere  payment  for  the  use  of 
the  market.  There  are  several  authorities 
upon  this  point  which  have  been  gone' 
through  by  my  lord,  but  I  wish  shortly  to 
refer  to  one  or  two  of  them  to  show  the 
way  in  which  this  question  has  been  raised. 
First  of  all  there  is  the  case  of  B.  v.  Bell, 
supra.  I  think  that  is  a  case  which, 
although  not  a  conclusive  authority  on 
this  point,  is  strongly  in  favour  of  the  view 
contended  for  by  Horner.  In  that  case 
Lord  Egremont  was  the  lord  of  the  manor 
of  Cockermouth,  and  he  had  collected,  or 
his  lessees  had  collected,  tolls  of  'corn  out 
of  every  sack  brought  or  exposed  for  aale  in 
the  market.  He  also  had  received  pay- 
ments for  stallage.  The  payments  in  ques-- 
tion  were  for  corn  which  was  sold  in  the 
market,  and  the  custom  was  to  take  the 
tolls  out  of  the  sack  of  corn.  A  handful  of 
corn  was  taken  out  of  the  sack  of  com,  and 
that  was  the  toll.  It  is  true  to  say  that  in 
that  case  Bell,  who  was  a  party  to  the  rate, 
was  in  no  sense  in  occupati(Hi  of  the  market 
There  was  no  lease  under  which  he  held  the 
market  in  the  same  way  as  that  in  which 
Horner  holds  the  market  and  the  streets 
around  it  in  the  present  instance  ;  but  the 
case  did  not  turn  upon  that.  What  it* 
turned  upon  was  the  Question,  What  was 
the  toll  taken  for  from  tnese  sacks  of  corn  ? 
What  Lord  Ellenborough  says  is  this : 
"I  cannot  say,  upon  this  statement,  that 
the  appellant  is  an  occupier  of  land.  Would 
he  not  be  equally  entitled  to  ..the  toll, 
although  the  sacks  were  not  set  down  in 
the  market,  but  were  upheld  on  the' 
shoulders  of  those  who  exposed  the  com  to 
sale  ?  There  is  nothing  to  give  this  toll  a 
corporeal  quality."  Would  he  not  have 
saia  precisely  the  same  thing,  dealing  as  he 
was  with  pavments  made  for  these  sacks  of 
corn,  even  though  Bell  had  held  a  lease  in 
this  case  as  Horner  does  here  ?  It  seem? 
to  me  that  that  is  so,  and  when  we  are 
dealing  with  the  question  what  these  tolls 
were,  it  is  an  important  case  as  showing 
what  was  the  view  of  the  Court  of  King's 
Bench  at  that  date  as  to  a  toll  very  similar 
to  the  present  one.  I  want  to  refer  next  to 
the  case  of  Roberts  v.  Aylesbury  Overseers: 
supra.  That  is  a  case  of  some  nicety,  ana 
a  case  which  requires  accurate  criticism  in 
order  to  see  what  was  the  decision  arrived 
at.  I  think  that  one  can  best  get  at  it  by 
referring  to  one  or  two  of  the  sentences  in 
Mr.  O'Malley's  argument  in  support  of  the 
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rate.  Id  that  case  there  were  certain  tolls 
levied.  Some  were  clearly  for  stallage  and 
pickage,  but  others  were  not  so.  Others 
were  clearly  tolls  leviable  for  the  mere  uso 
of  the  market,  and  it  was  conceded  that 
while  the 'first  class  of  payments  was  rate- 
able, the  secood  class  was  not;  but  there 
were  some  which  partly  belonged  to  the  one 
class  and  partly  to  the  other.  They  are 
described  in  this  way  by  Mr.  O'Mallev  : 
**  But  under  the  general  name  of  tolls^"  he 
says,  "in  this  case  are  included  payments 
made,  to  the  appellants,  not  for  things  sold 
in  the  market,  but  for  the  stalls  and  the  use 
of  the  part  of  the  market  place  on  whieh 
they  are  exposed  for  sale,  whether  s6ld  or 
not  Such  a  payment  is  not  properly  a  toll, 
bat  stallage.'  It  is  as  to  those  payments 
that  the  deci&iion  of  the  court  was  given  to 
the  effect  that  they  were  to  be  taken  into 
acoount  and  did  enhance  the  rateable  value, 
and  therefore  were  to  be  estimated.  In  this 
instance  the  tolls  in  Question  are  not  given 
for  the  use  of  the  stalls,  nor  for  the  use  of 
the  part  of  the  market  place  in  which  the 
goods  are  exposed  for  sale.  They  are  pay- 
able by  the  seller,  as  the  case  states  in 
paragraph  8,  whether  he  holds  a  stall  or  not, 
and  would  be  payable  wheresoever  they  are 
sold.  I  think  that  that  shows  that  in  the 
present  instance  the  tolls  in  question  fall 
outside  the  cl^tss  held  to  be  rateable  in 
RcherU  v.  Ayleghvry  Overseer^  supra. 
Then  there  remains  the  case  of  E,  v. 
Casiweliy  BuprOy  which  seems  to  me  to  be 
conclusive  on  this  point  unless  some  dis- 
tinction may  be  arawn  such  as  that 
suggested  by  Mr.  RuBsdl  in  quoting  i;he 
case  of  Percy  y,  Afhford  Union,  supra. 
That  part  of  the  case  has  been  fully  dealt 
with  by  the  Lord  Chief  Justice,  and  I 
cannot  add  anything  to  what  he  has  siaid. 
Those  are  mainly  the  reasons  why  I  concur 
in  the  judgment  that  the  Lord  Chief 
Justice  has  given. 

Darling,  J.— I  am  of  the  same  opinion. 
As  to  the  law  of  the  matter  it  appears  to 
me  to  be  lamentably  clear.  It  is  put  ^\  ith 
exceeding  plainiiess  by  Cockburn,  C.J.,  in 
B,  V.  Cassioelly  supra,  where  he  says  :  "  The 
distinction  between  market  tolls  and  stal- 
lage has  been  long  taken  and  established  ; 
though  it"  is,  in  my  opinion,  to  be  regretted  ; 
for  a  man,  who  occupies  the  soil  of  a  market 
with  the  occupation  enhanced  in  value  by 
reason  of  this  soil,  ought  to  be  asseased  to 
the  rates  and  contribute  to  the  public  local 
burthens  in  proportion  to  the  value  of  his 
occupation,"  and  Blackburn,  J.,  says  this : 
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*'  I  pointed  out  that  the  distinction  to  which 
my  lord  has  adverted  was  not  very  intelli- 

fible,  and  that  the  legislature  might  well 
ave  abolished  it  when  granting  «thcse  new 
tolls.''  The  reason  for  the  distinction  certai  nly 
is  not  very  clear.  The  distinction  in  itself  is 
perfectly  plain,  and  the  only  Question  is 
whether  Mr.  Bussell  could  show  tnat  in  this 
case  these  particular  charges  were  really 
what  are  distinctly  known  as  market  tolls, 
or  whether  they  were  char^  made  in  con- 
sequence of  some  occupation  of  the. land. 
I  think  he  failed  altogether  to  show  that 
they  were  anything  but  mere  market  tolls.- 
He  contended  that  if  the  tolls  for  which 
exemption  is  claimed  cannot  be  shown  to 
be  granted  as  a  franchise,  that  is  by  a 
charter  or  a  statute,  then  they  must  be  tolls 
or  charges  on  account  of  the  occupation  of 
the  land.  I  do  not  think  that  that  follows  at 
all.  In  regard  to  the  toUs  taken  in  one  of  the 
four  surrounding  streets,  it  certainly  was  not 
shown  that  they  were  covered  by  the  franchise 
granted  by  the  charter  of  Charles  the  Second ; 
certainly  not  on  those  days  of  the  week  to 
which  the  charter  does  not  a[^ly,  and  yet 
they  are  levied,  and  they  have  been  levied 
for  a  long  time  on  every  day  of  the  week. 
It  does  not  seem  to  me  to  follow  that  they 
must  be  tolls  or  charges  on  account  of  the 
occupation  of  the  land,  because  it  is  as  plain 
as  anything  can  be  that  they  were  not  levied 
in  respect  of  the  occupation  of  the  land  at 
all ;  tney  were  levied  on  people  who  simply 
made  bargains  in  the  street,  and  wl^p'did 
not  occupy  any  land  ;  and,  indeed,  the  land 
was  not  Horner's  to  allow  them  to  occupy 
it.  It  was  dedicated  as  a  street  and  owned 
by  I  do  not  know  whom.  For  .this  reason 
I  must  say  I  think  it  is  not  only  plain  what 
the  law  is,  but  it  is  reasonably  plain  that 
this  contention  of  Mr.  Eussell^s  is  not 
established. 

Appeal  dismissed. 
Leave  to  appeal. 

Solicitor  for  the  assessment  committee : 
George  Slade. 
Solicitor  for  Horner  :  Edward  Bettcley. 
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KING'S  BENCH  DIVISION. 


April  7,  1908. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

Royal    College    of    Veterinary 
Surgeons  v.  Collinson. 

Veterinary  surgeoos— Unqaaliiicd  person- 
Wrongful  description —Veterinary  Sur- 
geons Act,  1881  (44  &  45  Vict.  c.  62), 
s,17(l). 

The  respondent^  who  wcls  not  a  member  of 
the  Royai  College  of  Veterinary  Sur- 
geons^ and  was  not  on  the  register  of 
veterinary  surgeons^  and  did  not  hold 
the  veterinary  certificate  of  the  High- 
land  and  Agricultural  Society  of 
Scotland^  exhibited  outside  his  residence 
a  board  on  which  were  displayed  the 
following  toords :  ^^  M.  Collinson, 
Canine  Specialist,  Dogs  aiid  Cats 
treated  for  all  Diseases.** 

Held,  that  the  respondent  had  committed  an 
offence  cLgainst  «.  17  (1)  of  the  Veterinary 
Surgeons  Act,  }^^\  ^'  ^^  ^^  ^^  ^ 
description  stating  that  he  lifas  specially 
qualijfied  to  practice  a  branch  of 
veterinary  surgery. 

Case  stated  by  the  undersigned  ten 
justices  for  the  borough  of  Kingston-upon- 
Thames  on  an  information  preferred  on 
February  1,  1908,  by  B.  B.  Dickinson,  a 
solicitor  s  clerk,  for  and  on  behalf  of  the 
appellants,  the  Royal  Colle^  of  Veterinary 
Surgeons,  under  the  Veterinary  Surgeons 
Act,  1881,  against  the  respondent,  Matthew 
Collinson,  ofCambridge  Koad,  in  the  parish 
of  Kingston -upon-Thames,  for  that  he,  then 
not  being  on  the  register  of  veterinary 
surgeons  and  not  holding  at  the  time  of  the 
passing  of  the  said  Act  the  veterinary  certi- 
ficate of  the  Highland  and  Agricultural 
Society  of  Scotland,  did  unlawfully  use  and 
take  an  addition  and  description,  to  wit, 
''canine  specialist — dogs  ana  cats  treated 
for  all  diseases,"  stating  that  he  was  speci- 
ally qualified  to  practise  a  branch  of 
veterinary  surgery  contrary  to  section  17  of 
the  said  statute.  The  justices  acquitted  the 
respondent. 
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1.  At  the  hearing  the  following  facts  were 
proved  or  admitted : 

(a)  That  the  respondent  was  not  a  member 
of  the  Royal  Collc^  of  Veterinary  Sur^ns 
and  was  not  on  toe  roister  of  veterinary 
surgeons ; 

(b)  That  the  respondent  did  not  hold  the 
veterinary  certificate  of  the  Highland  and 
Agricultural  Society  of  Scotland  ; 

(c)  That  the  respondent  exhibited  outside 
his  residence  a  board  on  January  15,  1908, 
upon  which  were  displayed  the  following 
words  :  ''  M.  Collinson,  Canine  Specialist. 
Dpgs  and  Cats  treated  for  all  Diseases." 

2.  Attention  was  called  by  the  appellants 
to  the  case  of  Royal  College  of  Veterinary 
Surgeons  v.  Robinson  (189£),  56  J.  P.  313 : 
[1892]  1  O.  B.  557.  We  were,  however,  of 
opinion  that  the  facts  of  the  present  case 
were  distinguishable  from  those  in  that  case, 
and  that  upon  a  strict  interpretation  of 
section  17  of  the  Act  as  a  penal  section  the 
addition  and  description  used  by  the  respon- 
dent was  not  in  fact  a  statement  by  bim, 
either  expressly  or  bv  implication,  that  he 
was  specially  qualified  to  practise  a  branch 
of  veterinary  surgery  within  the  meaning  of 
the  section.  We  were  further  of  opinion 
that  an  intention  to  exclude  from  the  section 
a  statement  by  implication  was  shown  by 
the  use  of  the  word  ^  state  "  in  the  section 
in  contradistinction  to  the  words  "stating 
or  implying"  used  in  the  preceding  section, 
and  in  contradistinction  to  the  word  "  im- 
plying" used  in  the  corresponding  provi- 
sions of  the  Medical  Act,  1858,  section  40, 
and  the  Dentists  Act,  1878,  sectioa  3,  and 
on  these  grounds  we  acquitted  the  respon- 
dent. 

3.  The  question  for  the  court  is  whether 
upon  the  above  statement  of  facts  we  came 
to  a  correct  determination  in  point  of  law 
and  if  not  what  should  be  done  in  the 
premises. 

Dated  the  3rd  day  of  March  1908  at  the 
court  of  summary  jurisdiction  sitting  at  the 
borough  of  Kingston-upon-Thames  in  the 
county  of  Surrev. 

(Signed)      Joseph  Lamboubn. 
Hy.  Hatten. 
J.  B.  Walker. 
John  F.  East. 
Thomas  Lyne. 

H.  C.  MiNNITT. 

W.  W.  Scott. 

M.  G.  MOATT. 

Ernest  Marsh. 
J.  M.  R.  Francis. 
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The  Veterinary  Surgeons  Act,  1881, 
B,  17  (1),  provides : 

"  If  any  person,  other  than  a  person  who 
for  the  time  being  is  on  the  register  of 
veterinary  surgeons,  or  who  at  the  time  of 
the  passing  of  this  Act  held  the  veterinary 
certificate  of  the  Highland  and  Agricultural 
Society  of  Scotland,  takes  or  uses  the  title 
of  veterinary  surgeon  or  veterinary  practi- 
tioner, or  any  name,  title,  addition,  or 
description  stating  that  he  is  a  veterinary 
surgeon  or  a  practitioner  of  veterinary 
surgerv  or  of  any  branch  thereof,  or  is 
specially  qualified  to  practise  the  same,  he 
shall  be  liable  to  a  fine  not  exceeding  twenty 
pounds." 

Morton  Smithy  for  the  appellants.— The 
justices  ought  to  have  convicted  the  respon- 
dent. The  preamble  to  the  Veterinary 
Surgeons  Act,  1881,  and  s.  2  of  the  Act, 
show  that  the  cure  of  the  diseases  of  animals 
is  the  business  of  a  veterinary  surgeon. 
The  charters  of  the  college  are  confirmed 
by  s.  14  of  the  Act,  and  the  charter  of  1844 
shows  that  the  veterinarjr  art  includes  the 
cure  of  the  diseases  of  various  animals,  dogs 
being  specially  mentioned.  The  respondent 
has  put  himself  forward  as  specially  quali- 
fied to  treat  the  diseases  of  dogs.  [He 
referred  to  College  of  Veterinary  Surgeons  v. 
Groves  {1893),  57  J.  R  605.] 

No  one  appeared  for  the  respondent. 

Alverstone,  L.C.  J. — I  have  a  versr  strong 
view  that  the  decision  of  the  magistrates 
was  wron£.  We  have  to  look  at  the  Act 
and  see  ^mt  was  the  mischief  aimed  at  by 
it  The  words  of  the  preamble  to  the  Act 
are :  "  Whereas  it  is  expedient  that  provi* 
sion  be  made  to  enable  persons  requiring 
the  aid  of  a  veterinary  sur^n  for  the  cure 
or  prevention  of  diseases  in  or  injuries  to 
horses  and  other  animals,  to  distinguish 
between  qualified  and  unqualified  practi- 
tioners " ;  and  in  s.  2  it  is  enactea  that 
** '  veterinary  surgery '  means  the  art  and 
science  of  veterinai^  sur^ry  and  medicine." 
There  is  bo,  definition  of  the  word  "  veteri- 
nary "  in  this  or,  so  far  as  I  know,  in  anv  other 
Act.  It  being  perfectly  clear  that  in  the  case 
of  animals,  who  cannot  speak  for  themselves, 
the  people  who  treat  them  should  be  persons 
with  some  recognised  qualification,  s.  17 
enacts  that  **  if  any  person,  other  than  a  per- 
son who  for  the  time  being  is  on  the  register 
of  veterinary  surseons,  or  who  at  the  time 
of  the  passing  of  tnis  Act  held  the  veterinary 
certificate  of  the  Highland  and  Agricultural 
Society  of  Scotland,  takes  or  uses  the  title 
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of  veterinary  surgeon  or  Veterinary  practi- 
tioner, or  any  name,  title,  addition,  or 
description  stating  that  he  is  a  veterinary 
surgeon  or  a  practitioner  of  veterinary 
surgerv  or  of  any  branch  thereof,  or  is 
specially  Qualified  to  practise  the  same,  ho 
snail  be  liable  to  a  fine  not  exceeding 
twenty  pounds."  Therefore  the  section 
meant  to  deal  with  cases  where  a  person  did 
not  call  himself  a  veterinary  surgeon  or  a 
practitioner  of  veterinary  sur^ry,  but 
indicated  by  an  addition  or  description  that 
he  was  "  specially  qualified  to  practise  the 
same."  There  being  in  the  Act  no  definition 
of  the  word  "  veterinary,"  it  is  not  unim- 
portant to  observe  that  the  charters  of  the 
college  were  cofnfirmed  by  s.  14,  and 
according  to  the  charter  of  1844,  it  was  to 
be  "a  school  of  veterinary  art,  in  which 
the  anatomical  structure  of  horses,  cattle, 
sheep,  dogs,  and  other  domesticated  animals^ 
the  diseases  to  which  they  are  subject,  and 
the  remedies  proper  to  be  applied,  are 
investigated  and  regularly  taught/'  There- 
fore, it  seems  to  me,  looking  at  the  Act  and 
the  charters,  that  it  cannot  be  disputed 
that,  for  the  purposes  of  the  Act,  the  mis- 
chief aimed  at  is  the  conduct  of  p&Gf^e  who 
mislead  by  description  as  to  their  (qualifica- 
tions for  treating  various  animals,  including 
dogs.  The  respondent  put  up  the  words : 
**  M.  Collinson,  Canine  Specialist  Dogs  and 
Cats  treated  for  all  Diseases."  It  seems  to 
me  impossible  to  give  to  those  words  the 
meaning  that  the  respondent  is  a  good  judge 
of  dogs  or  that  he  can  tell  the  breed  of  dogs. 
The  words  ** canine  specialist"  have  refer<> 
ence  to  the  words  that  follow,  and  any  one 
looking  at  this  notice  would  think  that  the 
respondent  was  a  specialist  in  the  treatment 
of  the  diseases  of  dogs.  The  legislature 
meant  that  a  person  is  not  to  indicate  that 
he  is  specially  qualified  to  treat  diseaaes  of 
dogs  unless  be  has  the  necessary  qualifica- 
tion. I  think  that  this  Act  was  meant  to 
stop  the  treatment  of  domesticated  animals 
in  return  for  fees  by  persons  who  are  not 
qualified,  unless  they  tell  the  putKc  so.-.  I 
myself  think  that  this  case  is  a  much  greater 
infringement  of  the  statute  than  the  case 
oi  Royal  College  of  Veterinary  Surgeons  v. 
Bobinsony  supra,  I  doubt  verjr  much  if  I 
should  have  decided  that  case  in  Hie  same 
way.  A  man  who  puts  tip  the  mdrda 
*' veterinary  for^"  as  was  done  in  that  casr, 
means  that  he  is  a  good  smith,  because  he 
understands  the  anatomy  of  horses'  feet, 
and  therefore  he  is  much  further  from 
describing  himself  as  qualified  to  deal  with 
diseases  than  the  respondent  in  the  present 
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case.  I  do  not  decide  this  case  because  of 
that  authority,  but  I  think  that  this  is  a 
stronger  case,  and  there  is  nothing  in  that 
case  to  show  that  I  ought  not  to  take  the  view 
I  do  of  the  words  now  in  question.  With 
regard  to  the  case  of  College  of  Veterinary 
Surgeons  v.  Groves,  surmt,  that  was  the  case 
of  a  man  who  simply  neld  himself  out  as  a 
**  pharmaceutical  and  veterinary  chemist,'' 
and  did  not  profess  to  treat  the  diseases  of 
animals.  Taking  the  view  I  do,  that  the 
respondent  meant  to  hold  himself  out  as 
being  specially  qualified  to  treat  the  diseases 
of  dogs,  I  think  that  there  was  an  infringe- 
ment of  the  statute. 

Ridley,  J.-7I  agree,  but  I  do  so  with 
hesitation.  With  regard  to  the  case  of 
Royal  College  of  Veteriivary  Surgeons  v. 
Robinson^  supra,  that  case  seems  to  have 
been  dbcideci  as  it  was  because  the  court 
thought  that  the  words  "  veterinary  forge  " 
implied  that  the  respondent  was  a  veterinary 
surgeon.  I  do  not  think  that  I  should  have 
so  understood  those  words,  and  I  doubt 
whether  if  that  case  had  come  before  me  I 
should  have  decided  it  in  the  same  way. 
The  case  now  before  us  is  different.  The 
word  "  veterinary  "  nowhere  appears  in  the 
description  put  forward  by  the  respondent. 
I  agree  that  the  use  of  that  wora  is  not 
necessary  to  constitute  an  offence  against 
s.  17  of  the  Act  Section  17  says  it  is  an 
offence  .against  that  section  if  the  words  are 
'*an^  name,  title,  addition,  or  description 
stating  that  he  is  a  veterinary  surgeon  or  a 
practitioner  of  veterinary  surgery  or  of  any 
branch  thereof,  or  is  specially  qualified  to 
practise  the  same."  It  is  quite  true  that 
the  words  "or  is  specially  qualified  to 
practise"  do  occur  in  the  section,  but  I 
think  thev  must  be  read  with  the  other 
words,  and  must  be  taken  to  indicate  that 
he  is  a  person  who  is  a  veterinary  surgeon. 
They  were  enacted  in  order  to  prevent  a 
person  from  practising  as  a  veterinary 
surgepn  unless  he  is  one.  Those  words  were 
added  out  of  caution  in  case  there  should 
be  some  modtf  found  of  escaping  from  the 
previous  words.  The  words  put  up  by  the 
respondlint  are:  "M.  Colhnson,  canine 
specialist.  Dogs  and  cats '  treated  for  all 
diseases.''  If  Isaw  a  notice  of  that  kind 
and  was  asked :  "  Do  you  think  a  veterinary 
surgeon  would  put  up  a  notice  of  that 
kind?"  I  should  say  "No,  a  veterinary 
surf;eon  would  put  up  a  very  different 
notice.  He  is  a  quack."  I  suspect  that 
there  are  many  persons  who  knpw  about 
dogs  and  their  diseases,  and  who  give  them 
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very  good  treatment  without  being 
veterinary  surgeons.  I  am  loth  to  interfere 
with  people  who,  in  the  opinion  of  some 
persons,  are  found  to  interfere  with  this 
Act  of  Parliament.  I  am  inclined  to  give 
the  Act  a  narrow  construction,  and  to  say 
that  so  long  as  a  man  does  not  pretend  to 
the  skill  of  a  veterinary  surgeon  he  does  not 
offend  against  this  provision.  My  lord 
thinks  otherwise,  and  I  suppose  I  am  wrong 
in  taking  the  view  I  do,  ana  I  do  not  wish 
to  disagree. 

Darling.  J.— I  think  that  this  appeal 
should  be  allowed,  but  I  have  come  to  that 
conclusion  with  very  great  difficulty.  We 
are  here  construing  an  Act  of  Parliament, 
and  if  it  were  not  an  Act  but  a  Bill,  I  should 
admit  that  my  brother  Ridley  had  made 
an  admirable  second  reading  speech  against 
it,  but,  unfortunately,  it  is  an  Act  of  Par- 
liament. The  only  words  in  it  which  seem 
to  apply  to  this  case  are  the  words  "  speci- 
ally qualified"  in  s.  17.  The  respondent 
says  tnat  he  is  a  canine  specialist  Gram- 
matically that  means  that  he  is  a  dog  with 
some  special  qualification.  No  doubt,  how- 
ever, it  would  not  be  so  understood.  Most 
people  would  think  that  it  meant  that  he 
was  practising  as  a  dog  doctor.  A  specialist 
to  do  what  ?  To  cure  the  diseases  of  dogs. 
That  seems  to  me  to  come  within  the  words 
"specially  qualified"  within  the  Act  of 
Parliament.  But  I  should  have  felt  at 
liberty  to  take  a  different  view  if  it  had  not 
been  for  the  case  of  Royal  College  of 
Veterinary  Surgeons  v.  Robinson^  supra, 
I  should  have  felt  verv  great  doubt  whether 
the  use  of  the  words  "  veterinary  forge " 
was  holding  one's  self  out  as  a  veterinary 
surgeon  or  practitioner.  It  is  merely  saying 
"shoeing  forge"  in  high-flown  terms.  But 
I  do  not  see  how  I  can  differ  from  the  con- 
clusion to  which  my  lord  has  come.  If  I 
did,  I  should  do  so. 

Appeal  allowed  and  com  remitted. 
Solicitor  for  the  appellants :  G.  Thatcher* 
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KING'S  BENCH  DIVISION. 


April  14,  1908. 

(Before  Alverstone,  L.C.J.,  Ridley  aud 
Darling,  JJ.) 

Rex  v.  Daye  ;  Ex  parte  The  Crown. 

Attachment — Subpoena  ad  testificandum  et 
duces  ^UTTi— DisobedieDce-^Meaning 
of  word  "  document  "—Eztraditioti  Act, 
1873  (36  Si  37  Vict.  c.  60),  8.  5. 

Held,  that  the  fact  that  a  document  has  been 
deposited  unth  a  bank  by  two  per^s 
on  the  terms  that  it  is  not  to  be  gjiven 
up  toithout  the  consent  of  both  is  no 
answer  to  a  subpoena  served  on  an  officer 
of  the  bank  to  produce  the  docunient 
be/ore  a  magistrate  in  a  criminal 
proceeding. 

Held  also,  per  Darling,  J.,  that  the  term 
^^ document"  does  not  necessarily  mean 
a  pcLper  writing^  but  includes  any 
tenting  or  printing  capable  of  being 
evidence^  no  matter  on  what  material  it 
may  be. 

Rule  nisi  calling  upon  Mr.  Arthur  John 
Daye,  assistant  manager  of  the  Union  of 
London  and  Smith's  Bank,  to  show  cause 
yihy  a  writ  of  attachment  should  not  issue 
against  him  for  disobedience  to  a  Crown 
Office  subpoena  ad  testificandum  et  duces 
tecum  which  had  been  served  upon  him  for 
the  purpose  of  obtaining  the  production  of 
an  alleged  document  which  was  supposed 
to  contain  a  secret  for  making  diamonas. 

Under  a.  5  of  the  Extradition  Act,  1873, 
which  gives  power  tc  take  evidence  here  for 
the  purpose  of  proceedings  in  a  foreign 
country,  an  order  with  tnat  object  was 
made  bv  the  Home  Secretary  at  the  reauest 
of  a  French  court  in  which  proceedings 
were  pending^iigainst  a  man  named  Lemoine 
for  alleged  fraud  in  connection  with  this 
supposed  secret  for  making  diamonds.  Mr. 
Daye  appeared  before  the  magistrate  at 
Bow  Street  and  brought  the  alleged  docu- 
ment with  him,  but  after  he  had  entered 
the  box  Mr.  Avory,  K.C.,  on  his  behalf  took 
the  objection  that  he  was  not  bound  to 
produce  it  on  the  ground  that  to  do  so 
would  be  a  breach  dt  the  trust  reposed  in 
the  bank  by  the  person  who  deposited 
it  with  them.    The  magistrate  order^  it  to 
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be  produced,  but  the  witness  declined  to 
produce  it. 

It  appeared  that  the  French  court  had 
requested  that  this  alleged  document,  which 
consisted  of  a  sealed  packet  that  hsid  been 
deposited  in  the  bank  in  the  joint  names  of 
Lemoine  and  of  Wernher,  Beit  &  Co.,  and 
was  not  to  be  withdrawn  without  their 
joint  consent  or  fin  the  event  of  Lemoine's 
death)  without  tne  consent  of  his  solicitor, 
should  be  sent  to  France  as  part  of  the 
evidence  for  the  purposes  of  the  trial. 

Evidence  had  been  given  before  the 
magistrate  hy  Sir  Julius  Wernher  that  the 
packet  contained  a  formula  describing  a 
secret  process  for  the  .  manufacture  of 
diamonas  which  could  be  carried  out  by 
any  ordinary  chemist. 

The  Extradition  Act,  1873,  s.  5,  provides  : 
"A  Secretary  of  State  may,  by  order  under 
his  hand  and  seal,  require  a  police  magistrate 
or  a  iustice  of  tne  peace  to  take  evidence 
for  the  purpose  of  any  criminal  matter 
pending  m  any  court  or  tribunal  in  any 
foreign  state ;  and  the  police  magistrate  or 
justice  of  the  peace,  upon  the  receipt  of 
such  order,  shall  take  the  evidence  of  every 
witness  appearing  before  him  for  the  pur- 
pose in  Uke  manner  as  if  such  witness 
appeared  on  a  charge  against  some  defen- 
dant for  an  indictable  offence,  and  shall 
certify  at  the  foot  of  the  depositions  so 
taken  that  such  evidence  was  taken  before 
him,  and  shall  transmit  the  same  to  the 
Secretary  of  State;  such  evidence  may  be 
taken  in  the  presence  or  absence  of  the 
person  charged,  if  any,  and  the  fact  of  such 

Sresence  or  absence  shall  be  stated  in  such 
eposition. 

"  Any  person  may,  after  payment  or  tender 
to  him  of  a  reasonable  sum  for  hb  costs 
and  expenses  in  this  behalf,  be  compelled, 
for  the  purposes  of  this  section,  to  attend 
and  give  evidence  and  answer  questions  and 
produce  documents,  in  like  manner  and 
subject  to  the  like  conditions  as  he  may 
in  the  case  of  a  charge  preferred  for  an 
indictable  offence. 

.  "Every  person  who  wilfully  gives  false 
evidence  before  a  police  magistrate  or  justice 
of  the  peace  under  this  section  shall  be 
guilty  of  perjury. 

"Provided  that  nothing  in  this  section 
shall  apply  in  the  case  of  any  criminal 
matter  of  a  political  character." 

Avory^  K.C.  {Patrick  Hastings  with  him), 
showed  cause. — The  bank  desires  to  place 
itself  unreservedly  under  the  direction  of 
the  court.    A  writ  of  attachment  will  not 
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i^ue  unless  a  clear  case  of  contempt  or 
intentional  disobedience  has  been  made  out 
{R,  V.  Lord  John  Rus$dl  (1839),  7  Dow.  693). 
This  packet  cannot  be  said  to  be  a  docu- 
ment. It  is  sealed,  and  therefore  is  more  in 
the  nature  of  a  tin  box  or  a  safe  than  of  a 
document.  There  may  be  nothing  in  it  in 
the  way  of  pai)er  writing.  It  is  not  such 
a  thing  as  a  witness  can  be  compelled  to 
produce.  The  circumstances  in  which  it 
was  deposited  with  the  batik  are  such  that 
their  assistant  manager  cannot  be  compelled 
to  produce  it.  [He  referred  to  Clarke  on 
Extradition,  4th  ed.,  pp.  257,  258.] 

The  Attamey-OenercU  (Sir  W,  S,  Eobson, 
K.C.)  (S,  A.  T,  Eowlait  with  him),  in 
support.— There  was  clear  evidence  before 
the  majgistrate  that  this  envelope  contains 
something  in  the  nature  of  a  document. 

Alverstonb,  L.C.J.— In  this  case  I  have 
no  dpubt  that  the  document  must  be  pro- 
duced amd'must  be  given  into  the  custody 
of  the  court.  What  the  court  will  do  with 
it  when  it  gets  it  is  another  point.  I  daresay 
the  magistrate  will  exercise  his  judgment  as 
to  how  he  will  deal  with  it  Certainly  he 
is  not  bound  to  send  it  awav  to  France  if 
he  docs  not  think  it  right  to  do  so.  In  that 
case  he  ought  to  take  the  proper  steps, 
which-  have  been  taken  in  other  cases,  for 
giving  the  person  who  gets  the  document 
the  benefit  of  what  it  contains.  The  real 
privifege  claimed  here  is  that  this  is  to  be 
treated  as  not  being  a  document,  that  it  is 
something  in  a  sealed  envelope,  and  being 
a  packet,  it  is  not  to  be  assumed  to  be  a 
document.  The  Attorney-General  has  told 
us  in  one  sentence  what  the  evidence  before 
the  magistrate  is ;  that  the  document  is 
sufipos^  to  contain  a  recipe  or  formula 
which  will  enable  a  competent  chemist  to 
do  something.  Therefore  there  was  no 
suggestion  before  the  magistrate  that  this 
does  not  contain  some  written  paper.  In  my 
judgment  it  is  quite  impossible  to  say  that 
the  subiKjena  can  be  answered  and  defeated 
by  the  fact  of  one  of  the  persons  who  have 
deposited  the  document  making  an  arrange- 
ment. th»t.  it  shall  not  be  delivered  up  oy 
the  bank  .without  the  consent  of  the  two 
parties  to  the  deposit  That  is  the  ordinary 
way  in  which  documents  which  belong  to 
two  persons,  or  in  which  two  persons 
have  an  interest,  are  deposited  ;  and  where 
there  is  a  criminal  proceeding,  founded  upon 
the  suggestion  that  the  document  will  be 
important  evidence  in  the  case,  I  can  see  no 
groond  whatever  for  suffiesting  that  the 
fact  that  the  bank  receivedit,  or  the  custo- 
dian has  received  it,  on  the  terms  that 
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it  shall  not  be  delivered  up  except  by  the 
consent  of  the  two  depositors  is  any  answer 
at  all.  In  myjuctementthis  case  is  the  case 
of  a  document  which  has  been  placed  in 
the  possession  of  the  bank  on  tiie  terms 
that  they  should  not  give  it  up,  but  which 
it  ought  to  be  possible  to  put  before  the 
court  in  the  ordinary  process  of  law.  Then 
Mr.  Avory  suggests  toat  we  ought  not  to 
allow  the  subpc£na  to  be  enforced  in  this 
case,  because  it  is  a  proceeding  under  s.  5 
of  the  Act  (the  Extradition  Act,  1873),  and 
he  has  read  a  verv  strong  criticism  of  the 
Act  by  a  great  authority  on  such  a  question. 
Sir  Edwara  Clarke.  All  I  can  say  is  that 
that  criticism  does  not  seem  to  me  to  be 
anything  more  than  a  criticism  directed 
against  the  statute.  I  am  not  sure 
that  we  can  accept,  without  qualiOcation, 
the  statement  that  no  use  has  been  made  of 
this  Act ;  but  be  that  as  it  may,  we  have  to 
obey  the  statute,  and  we  are  not  allowed 
to  decline  to  obey  it,  even  if  we  do  not 
approve  of  it  But  I  see  really  no  reason 
why  it  should  not  be  regarded  as  a  proper 
Act  of  Parliament  when  I  remember  that 
for  very  many  years  civilised  nations  have 
been  endeavouring  to  see  that  criminals  do  not 
escape  justice,  apart  from  political  offences, 
by  quitting  the  countrv  to  the  laws  of  which 
they  are  amenable.  Section  5  of  the  Act 
says  that  a  person  may  be  compelled  '^  to 
attend  and  give  evidence  and  answer  ques- 
tions and  produce  documents,  in  like  manner 
and  subject  to  the  like  conditions  as  he 
may  in  the  case  of  a  charge  preferred  for 
an  indictable  offence  "  ;  and  I  put  it  to  Mr. 
Avory ^  who  could  have  answered  it  if  any- 
body could,  what  he  would  have  said  if  it 
had  been  a  case  of  a  prosecution  for  an 
indictable  offence,  and  with  his  immense 
experience  and  knowledge  all  he  was  able 
to  say  was  that  he  should  have  contended 
in  that  case  that  he  was  not  bound  to  pro- 
duce it  I  can  see  no  answer  to  a  subpoena 
duces  tecum  to  produce  a  sealed  envelope  in 
the  case  of  a  charge  of  fraud  brought  in  this 
country  against  a  {person  who  has  deponted 
it  in  the  name  of  himself  and  of  the  person 
who  alleges  that  he  has  been  defrauded,  and 
that  this  deposit  is  one  of  the  steps  so  to 
speak  in  the  course  ot  the  original  offience, 
and  that  the  production  of  it  i(B  necessary  to 
prove  the  offenca  I  am,  therefore,  of 
opinion  that  the  subpoena  must  be  obeyed, 
and  that  the  assistant  manager  of  the  bank 
had  no  answer  to  it,  and  that  the  document 
being  there  the  magistrate  must  deal  with 
it  I  give  no  directions,  of  course,  and  I 
ought  not  to  give  anv  directions  as  to  what 
the  magistrate  should  do  when  he  gets  the 
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document.  He  is  competent  to  deal  with 
that  matter  when  it  arises.  Then  it  is  said 
that  we  ought  not  to  issue  this  attachment 
because  there  has  been  no  wilful  dis- 
obedience by  the  bank.  Of  course  there 
has  not.  The  bank  has  acted  perfectly 
properly  in  order  to  protect  itself 
and  to  protect  the  interests  of  some- 
body of  whose  property  it  is  the 
custodian.  The  bank  asks  for  the  protec- 
tion of  the  court.  But  certainly  the  case  of 
R,  V.  Lord  John  Hussell,  supra,  did  not 
throw  any  doubt  whatever  upon  the  power 
of  the  court  to  en  force,  obedience  by  attach- 
ment. In  the  first  part  of  the  judgment 
in  that  case  it  was  held  that  the  documents 
were  not  material  and  could  not  be  given 
in  evidence.  In  the  second  part  of  the 
judgment  it  was  held  that  attachment 
would  not  issue  where  there  had  not  been 
some  disobedience.  In  one  sense  the 
declining  to  produce  a  document,  after 
having  had  it  in  court,  is  contempt  if  there 
is  no  le^  justification  for  the  refusal  to 
produce  it ;  whereas  in  a  celebrated  case, 
Lord  St.  Leonards  attended  with  his  title 
deeds  and  said  :  **  I  attend  with  these  title 
deeds  in  pursuance  of  the  subpoena;  I 
decline  to  produce  them  because  they  are 
my  title  deeds."  No  question  of  that  kind 
arises  here.  Nobody  means  that  the 
directors  should  be  attached,  but  the  proper 
order  is  that  the  rule  be  made  absolute,  and 
the  attachment  will  lie  in  the  office  for 
a  month. 

RiBLET,  J.— I  agree. 

Darling,  J. — I  am  of  the  same  opinion. 
Mr.  Avorp  has  raised  a  good  many  points 
on  which  I  think  it  desirable  to  say  a 
word.  It  appears  to  me  that  documents, 
provided  that  they  are  docnments,  must  be 
produced  if  a  subpoena  be  served  upon  a 
person  ^ho  has  got  them.  They  roust  be 
produced  to  the  court.  I  cannot  see  that 
the  subpoena  may  be  disobeyed  because  the 
documents  happen  to  be  enclosed  in  some- 
thing, as  in  an  envelope,  or  even  in  a  bag 
or  a  box.  If  it  were  otherwise,  any  person 
might  say  :  "  I  am  at  liberty  to  disobey  the 
subpoena  to  bring  the  documents  if  I  simply 
take  the  precaution  of  putting  my  docu- 
ments into  envelopes,  or  into  a  bag,  and 
keeping  them  there."  When  the  documents 
are  Drought  to  the  court,  what  use  the  court 
will  order  to  be  made  of  them  is  an  entirely 
different  matter.  Mr.  Avorp  has  argued 
that  this  sealed  envelope  and  what  is  inside 
do  not  come  within  the  term  *^  document." 
I  think  that  it  is  perfectly  plain  that  the 
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sealed  envelope  might  itself  be  a  document ; 
you  might  want  nothing  but  that.  But  I 
should  say  myself  that  any  written  thing 
capable  of  being  evidence  is  properly 
described  as  a  document,  and  it  is  imma- 
terial on  what  the  writing  may  be  inscribed. 
It  might  be  inscribed  on  paper  as  is  the 
common  case  now ;  but  the  common  case 
once  was  that  it  was  not  on  paper  ;  it  was 
on  parchment ;  and  long  before  that  it  was 
on  stone- marble  or  on  clay  ;  and  it  might 
be,  and  often  was,  on  metal.  So  I  should 
desire  to  guard  myself  against  being  sup- 
posed to  agree  with  the  argument  that  the 
thing  is  not  a  document  unless  it  is  a  paper 
writing.  I  should  say  that  it  is  a  document 
no  matter  upon  what  material  it  may  be, 
provided  that  it  is  writing  or  printing,  and 
capable  of  being  evidence. 

Eule  absolute. 

Solicitor  against  the  rule:  W.  H.  Side- 
botham. 

Solicitor  in  support :  The  Solicitor  to  the 
Treasury. 
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COURT     OF     CRIMINAL    APPEAL. 


May  16,  1908. 

(Before  Alverstone,    L.C.J.,   Channell 
and  A.  T.  Lawrence,  J  J.) 

Rex  V,  Crawley. 

Criminal  law — Appeal  against  sentence — 
Legal  aid,  grant  of— Criminal  Appeal 
Act,  1907  (7  Edw.  7,  c.  23). 

In  this  case,  where  it  appeated  that  the 
appellant  had  been  previously  convicted 
on  eighteen  occasions  and  sentenced  to 
two  terms  of  penal  servitude,  the  Court 
of  Criminal  Appeal  refused  leave  to 
appeal  against  a  sentence  of  five  years 
penal  servitude  for  stealing  rugs. 

Where  a  prisoner  appeals  against  sentence, 
legal  aid  under  s.  10  of  the  Criminal 
Appeal  Act,  1907,  toill  only  he  granted 
in  exceptional  cases,  for,  on  appeal 
against  sentence,  as  a  rule  such  aid  will 
be  of  no  assistance  to  the  prisoner. 

Application  for  leave  to  appeal  against  a 
sentence  of  five  years  penal  servitude  on  a 
conviction  for  stealing  rugs. 
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The  appellant,  who  appeared  in  person, 
aaid  that  ne  wished  to  appeal  against  the 
severity  of  a  sentence  for  what  he  regarded 
as  a  trifling  offence.  When  hungry,  having 
no  work  and  no  prospect  of  it.  he  had  gone 
into  a  shop  to  ask  his  way,  and  seeing  some 
rugs  lyinjc  there  had  stolen  them,  inducing 
a  man  with  a  barrow  to  cart  them  away. 
He  said  that  he  had  subsequently  taken  all 
the  blame  on  himself,  as  he  regarded  the 
offence  as  trivial. 

The  appellant  also  appealed  against  the 
refusal  of  Channell,  J.,  to  ^nt  him  legal 
aid  under  s.  10  of  the  Criminal  Appeal 
Act,  1907. 

Alveestone,  L.C.J.— The  first  jjoint  is 
as  to  whether  we  should  entertain  the 
prisoner's  appeal  against  the  refusal  of  my 
brother  Channell  to  grant  him  legal  aid 
under  s.  10  of  the  new  Act.  The  appeal  is 
against  sentence,  and  in  this  case  there  are 
no  circumstances  which  would  make  it  of 
anv  assistance  to  the  prisoner  to  have  legal 
aid.  There  may  be  cases  in  which,  on  appeal 
against  sentence,  legal  aid  shoula  be 
granted.  But  that  will  only  occur  in 
exceptional  cases.  In  this  case  there  are 
no  circumstances  rendering  such  aid  proper. 
Now,  as  to  the  application  for  leave  to 
appeal  against  sentence.  The  prisoner 
pleaded  guilty  at  the  trial.  The  judge,  in 
sentencing  him,  stated  that  he  had  been 
convicted  once  last  year,  twice  the  year 
before,  and  altogether  on  eighteen  occasions, 
having  been  sentenced  to  penal  servitude 
and  also  long  terms  of  imprisonment,  and  he 
said  that  he  was  a  danger  to  the  community. 
It  is  very  important  t£at  when  the  question 
of  length  of  sentence  is  considered  it  should 
be  understood  on  what  grounds  severe 
sentences  are  passed,  because  everybody 
knows  that  observations  are  frequently 
made  by  persons  ill-informed  in  the  matter. 
The  prisoner's  previous  convictions  extend 
from  1879  to  April,  1907  ;  he  has  been  twice 
sentenced  to  penal  servitude :  and  the 
convictions  ana  punishments  nave  been 
practically  continuous  from  1902  to  1907. 
In  our  opinion  the  learned  judge  took  the 
proper  view  in  sentencing  the  prisoner, 
exercising  his  discretion  rightly  on  the 
materials  before  him.  There  are,  there- 
fore, no  grounds  for  granting  leave  to 
appeal. 

Leave  to  appeal  re/used. 


72  J.  P.  271. 

COURT  OF  CRIMINAL  APPEAL. 


Ma^  15,  18,  1908. 

(Before  Alveestone,  L.C.J.,  Channell 
and  A.  T.  Lawrence,  JJ.) 

Rex  V,  Laws. 

Criminal  law— Appeal  on  fact— Additional 
evidence  not  called  at  the  trial. 

On  a  charge  of  attempted  robbery^  the 
pruoner  at  the  truu  set  up  an  alibi. 
The  jury  convicted  the  prtMner,  atid 
the  judge  who  tried  the  ca»e  gave  him 
leave  to  appeal.  The  appeal  was  on  the 
simple  question  of  faetj  whether  the 
prisoner  was  the  man  who  committed 
the  offence.  It  appeared  from  the  alibi 
set  up  that  the  prisoner  vmis  seen  by 
(amongst  others)  a  constable  at  the  place 
and  time  spoken  of;  hut  the  defence 
did  not  call  this  constable^  or  call  for 
the  books  of  the  police  station  to  corro- 
borate their  testimony. 

The  Court  of  Appeal  adjourned  the  case  in 
order  thai  the  evidence  of  the  police  might 
be  obtained  on  this  matter  under  s.  9  (b), 
(c)  of  the  Criminal  Appeal  AcU  1907, 
and  on  the  police  evidence  corroborating 
the  alibi,  they  allowed  the  appeal. 

This  was  an  appeal  on  a  question  of  fact 
from  the  verdict  of  a  jury  convicting  a 
prisoner  of  attempted  robbery.  From  the 
evidence  for  the  prosecution  it  appeared 
that  a  Mr.  and  Mrs.  Scott  arrived  at 
Plaistow  Railway  Station  at  12.40  a.m.  or 
at  12.50  a.m.  on  the  early  morning  of  April 
12th.  They  were  there  interfered  with  by 
a  gang  of  roughs  in  the  street ;  but  the 
ponce  arriving,  the  roughs  dispersed.  Mr. 
and  Mrs.  Scott  walked  on  for  about  half-a- 
mile  to  a  place  called  Sewer  Bridge,  where 
they  were  set  upon  by  several  persons.  Mr. 
Scott  was  knocked  down,  and  an  attempt 
was  made  to  rob  Mrs.  Scott 

There  was  evidence  hy  the  police  that 
the  prisoner  was  seen  with  two  men,  who 
also  were  convicted  but  did  not  appeal,  in 
the  crowd  at  the  railway  station,  and  that 
all  three  followed  in  the  direction  taken  by 
Mr.  and  Mrs.  Scott.  Both  Mr.  and  Mrs. 
Scott,  and  a  man  named  Thacken  who  ran 
out  of  a  house  on  hearing  cries  for  assist- 
ance, identified  the  prisoner  as  one  of  the 
mrty  who  attacked  the  Scotts  at  Sewer 
Bridge.  Thacker  said  that  he  had  seen  the 
prisoner  roll  do^na  an  embankment. 
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At  the  trial  the  prisoner  set  up  an  alibu 
He  called  his  father,  his  mother,  his  two 
sisters,  and  his  two  brothers  to  prove  that 
he  was  with  them  at  his  father's  house  at 
2,  Webb  Street,  Plaistow,  from  early  in  the 
evening  to  1  a.m.  One  of  the  brothers  was 
a  .soldier  home  on  furlough,  and  they  had 
had  some  beer  and  were  singing.  A  neigh- 
bour also  was  called  who  knew  the  voice  of 
the  prisoner,  to  swear  that  he  heard  him 
singing  at  1  a.m.  At  that  hour  the  prisoner's 
father  said  it  was  time  for  bed.  The 
prisoner,  who  had  had  too  much  beer,  then 
quarrelled  with  his  father.  The  prisoner's 
mother  sent  for  the  police,  on  whose  arrival 
he  walked  away.  It  was  understood  that 
he  would  sleef)  at  his  aunt's  house,  which 
was  situated  in  the  neighbourhood.  At 
1.30  a.m.  the  prisoner  returned  to  his  father's 
house,  and  his  mother  again  sent  for  the 
police.  The  prisoner  said  that  he  wanted 
money ;  he  was  given  2«.,  was  walked  off 
by  the  police,  andallowed  to  leave  them  at 
some  distance  from  the  house.  As  Mr.  and 
Mrs.  Scott  were  returning  home  under  the 
escort  of  the  police  at  2.45  a.m.  they  saw 
the  prisoner  trying  to  enter  the  parlour 
window  of  his  fatner's  house.  He  stated 
that  he  had  walked  about,  and  on  becoming 
less  excited  had  returned  to  his  father's 
house  to  sleep,  only  to  find  the  door  locked. 
He  had  then  endeavoured  to  enter  by  the 
window. 

The  police,  who  saw  the  prisoner  at  his 
father's  house  at  1.30  a.m.  and  at  2.45  a.m., 
were  called,  but  no  police  were  called  either 
bv  the  Crown  or  by  the  defence  to  prove 
that  he  was  seen  there  at  1  a.m. 

The  prisoner  proved  that  he  had  lately 
been  discharged  from  the  armv  with  an 
excellent  character,  and  with  £39  in  the 
bank.  He  had  since  received  two  payments 
of  reserve  pay.  He  lived  with  his  parents, 
and  was  not  in  want  of  money,  but  was  not 
at  the  time  in  employment  He  denied  the 
charge  throughout  the  case,  but  the  alibi 
was  not  raised  until  the  trial.  When  seen 
at  2.45  his  clothes  were  stained  with  some 
such  substance  as  clav. 

The  jury  convictea  the  prisoner,  and  Mr. 
Commissioner  Lumley  Smith,  who  tried 
the  case,  gave  a  certificate  for  leave  to  appeal. 

Daniel  Warde  appeared  for  the  prisoner. 

W.  S.  M.  Knight  appeared  for  the 
Crown. 

The  court  retired  to  consider  the  case. 

On  returning  into  court,  Alyebstone, 
L.C.J.,  said  that,  without  indicating  what 
their  decision  would  be,  as  matters  stood 
they  had  decided  to  adjourn  the  case  under 
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s.  9  (b),  (c)  of  the  Criminal  Appeal  Act,  1907, 
in  order  that  the  Director  of  Public  Prose- 
cutions might  make  inquiries  as  to  whether 
any  constable  visited  2,  Webb  Street, 
Plaistow,  at  1  a.m.  on  the  night  in  question. 
If  any  constable  had  visited  the  house  at  or 
about  that  time  he  was  to  attend  the  Court 
of  Criminal  Appeal  to  give  evidence,  and 
the  officer  in  charge  of  the  police  station 
was  to  attend  with  the  station  reports. 

The  court  sat  on  May  18th  to  hear  the 
result  of  the  inquiries  they  had  ordered  to 
be  made. 

Police  constable  Moat  gave  evidence  that 
at  1  a.m.  on  the  morning  of  April  12th  he 
was  called  to  2,  Webb  Street  Plaistow, 
where  he  saw  the  prisoner  outsiae  the  house 
with  his  coat  ana  vest  off,  talking  about 
fightinff  his  father.  On  being  questioned 
he  said  he  had  had  a  few  words  with  his 
father,  he  wanted  his  coat  and  vest  and 
would  "clear  out."  He  was  let  into  the 
house  to  set  his  coat  and  vest,  and  then 
went  quietly  awav.  George,  the  prisoner's 
younger  brother,  had  fetched  him.  He  had 
reported  what  had  occurred  to  Sergeant 
Bonifant  at  6.15  a.m.,  when  he  went  off 
duty. 

Sergeant  Bonifant  produced  the  entry  in 
the  station-book  of  police  constable  Moat's 
report,  which  was  to  the  same  effect.  The 
time  of  1  a.m.  was  entered  in  the  report  as 
the  time  of  Moat's  visit  to  the  house. 

Sergeant  Goose  said  he  had  measured  the 
distance  from  Sewer  Bridge  to  2,  Webb 
Street,  Plaistow,  and  found  it  to  be  750 
yards. 

Alveestone,  L.C.J.,  said :  We  think, 
now  that  this  evidence  has  been  given,  the 
conviction  ought  not  to  stand.  I  am  not 
surprised  that  the  jury  convicted  the 
prisoner,  and  I  am  not  prepared  to  say  that, 
but  for  this  evidence,  as  to  where  the  man 
was  at  1  a.m.,  the  court  would  have  inter- 
fered with  the  verdict.  It  is  one  of  those 
cases  in  which  the  defence  is  not  set  up 
until  late  in  the  trial,  when  the  prosecution 
have  no  opportunity  of  testing  its  accuracy. 
Counsel  for  the  prosecution  was  nuite 
accurate  in  telling  us  that  there  was  a  body 
of  evidence  as  to  the  prisoner's  presence 
near  the  railwav  station  and  at  the  assault, 
which  may  well  have  justified  the  jury  in 
thinking  they  ought  to  convict  the  prisoner. 
I  am  astonished  that  the  defence  did  not 
call  this  policeman.  The  case  is  an  illustra- 
tion of  what  so  often  happens— a  prisoner,  or 
his  advisers,  think  that  they  gain  by  keep- 
ing back  their  story  until  the  last  moment. 
Prisoners  would  be  wise  to  remember  that 


X  2 


Digitized  by 


(Soogl( 


THE   JUSTICE   OF   THE   PEACE. 


Rex  v.  Laws. 

the  sooner  an  innocent  man  tells  his  story 
the  better  it  is  for  him.  If  this  alibi  had 
been  set  up  at  the  police  court,  inquiries 
could  have  oeen  made  and  the  truth  ascer- 
tained before  the  trial.  As  the  case  now 
stands,  the  question  is  whether  the  assault 
having  occurred  at  12.50  a.m.,  it  is  true  that 
the  prisoner  was  at  his  father's  house, 
nearly  half-a-mile  aw^,  at  1  a.m.  It  is  now 
clear  that  he  was.  He  was  found  at  that 
hour  at  his  father's  house  without  coat  or 
waistcoat,  having  had  a  disturbance  with 
his  father.  There  is  now,  therefore,  what 
was  wanting  at  the  trial,  independent 
corroboration  of  the  story  told  by  the 
prisoner  and  his  family  which,  taken  into 
consideration  with  the  circumstances  in 
which  he  was  ultimately  found  at  2.45  a.m., 
was  one  leading  to  grave  suspicion.  The 
case  is  one  in  which  we  should  not  have 
interfered  with  the  verdict  but  for  this 
independent  evidence  showing  that  the 
prisoner  was  at  his  father's  house  under 
these  circumstances  within  a  few  minutes 
of  the  time  at  which  the  assault  took  place. 
We  think,  therefore,  that  the  appeal  must 
be  allowed.  We  think  it  right  to  say  that 
in  this  case  and  in  that  of  Bex  v.  Lee  (1908), 
72  J.  P.  253,  under  the  old  practice,  if  the 
learned  ludges  who  tried  the  two  cases  had 
taken  the  views  they  did  of  them,  and  in 
this  case  had  communicated  with  the  Home 
Secretary,  this  prisoner  would  not  have 
been  in  prison  for  more  than  twenty-four 
hours,  and  Lee  would  never  have  gone  to 
prison. 

Daniel  JFarc^.—There  is  another  indict- 
ment on  the  file,  charging  my  client  with  an 
assault  on  Mr.  Scott.  What  order  will  the 
court  make  as  to  this  1 

Alverstone,  L.C.J.— We  have  no  power 
to  deal  with  it. 

Appeal  allowed. 

Solicitor  for  the  Crown :  The  Director 
of  Public  Prosecutions. 

Solicitor  for  the  appellant :  W.  H.  Cowl, 
Stratford. 


72  J.  P.  272. 

MIDDLESEX  QUARTER  SESSIONS. 


AprU  11  ;  May  9,  1908. 

(Before  Sir  Ralph  Littler,  K.C.,  and 
other  Justices.) 

Rex  v.  Whitley  and  Others. 

Criminal  law—Receiving  stolen  goods- 
Proof  of  knowled^— Previous  convic- 
tion for  fraud  or  dishonesty  within  five 
years— Admissibility  of  evidence  of— 
Notice  in  writing  of  intention  to  prove 
—No  notice  to  produce  such  notice- 
Duplicate  original — Secondary  evidence 
— Prevention  of  Crimes  Act,  1871  (34  & 
35  Vict.  c.  112). 

Upon  an  indictment  for  receiving  stolen 
goods  the  prosecution  claimed  to  give 
evidence  of  a  previous  conviction  /or  a 
similar  offeTice  within  five  years,  A 
notice  in  tmriting  had  been  served  on 
the  prisoner  informing  him  of  their 
intention  to  do  so^  but  no  notice  to 
jiroduce  such  notice  had  been  given. 
The  officer  serving  the  notice  had  made 
out  and  signed  two  duftlicate  originals^ 
and  he  testified  that  he  served  one  on  the 
prisoner^  and  he  produced  the  other  in 
court. 

Held,  tha,t  the  service  of  the  notice  was 
sufficiently  proved^  and  that  the  previous 
conviction  could  be  given  in  evidence. 

Held,  further,  that  (U  the  point  was  covered 
by  authority  the  court  would  not  state 
a  special  case^  although  the  Criminal 
Appeal  Actf  1907,  came  into  force 
shortly  after  the  conviction  and  before 
the  court  announced  its  decision  not  to 
state  a  case. 

In    this   case,    tried    at   the   Middlesex 

Siiarter  Sessions  on  April  11th— t.e.,  before 
e  Criminal  Appeal  Act,  1907,  came  into 
force— two  men  were  indicted  for  larceny, 
and  John  Whitley,  a  dealer,  was  indicted 
for  receiving  the  stolen  property.  The  two 
thieves  pleaded  guilty.  The  stolen  property 
was  found  by  the  police  at  WhiUeys 
premises.  He  said  that  he  knew  nothing 
about  it,  and  that  it  must  have  been  taken 
in  by  his  son  during  his  absence.  In  the 
course  of  the  case  the  prosecution  proposed 
to  give  in  evidence  against  Whitlev,  by 
virtue  of  s.  19  of  the  Prevention  of  (Jrimes 
Act,  1871,  a  previous  conviction  for  a  similar 
offence  within  the  five  years  immediately 
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precediDf^.  The  material  words  of  that 
section  are  as  follows :  "  Where  proceedings 
are  taken  against  any  person  for  having 
received  goods  knowing  them  to  be  stolen 
.  .  .  then  if  such  person  has  within  five  years 
immediately  preceding  been  convicted  of 
any  offence  involving  fraud  or  dishonesty, 
evidence  of  such  previous  conviction  may 
be  given  at  any  sta^  of  the  proceedings, 
and  may  be  taken  into  consiaeration  for 
the  purpose  of  proving  that  the  person 
accused  knew  tne  property  which  was 
proved  to  be  in  bis  possession  to  have  been 
stolen ;  provided  that  not  less  than  seven 
days  notice  in  writing  shall  have  been  given 
to  the  person  accused  that  proof  is  intended 
tobegiven  of  such  previous  conviction  .  .  ." 
Upon  the  Question  whether  the  necessary 
notice  had  oeen  given,  a  police  oflScer  said 
that  he  signed  two  duplicate  notices  and 
now  produced  one ;  the  other  he  handed  to 
Whitley,  telling  him  to  keep  it  by  him  ;  at 
the  same  time  he  read  to  hira  the  contents 
of  the  notice. 

Purcelly  for  Whitley.— No  notice  has  been 
given  to  my  client  to  produce  the  notice 
served  upon  him,  and  secondary  evidence 
cannot  be  given  of  its  contents.  Therefore, 
as  the  court  cannot  be  satisfied  by  proper 
evidence  that  the  notice  was  in  its  terms 
sufficient,  the  previous  conviction  cannot  be 
proved. 

F.  Watty  for  the  prosecution,  urged  that 
the  duplicate  original  produced  by  the 
officer  was  adroiBsible. 

The  evidence  was  admitted  and  the  jury 
convicted  Whitley. 

Purcell  thereupon  asked  the  chairman  to 
state  a  case  as  to  the  admissibility  of  the 
evidence  in  question  for  the  consideration 
of  the  Court  for  Crown  Cases  Reserved,  and 
the  chairman  said  that  he  would  take  time 
to  consider  the  matter. 

The  Criminal  Appeal  Act,  1907,  applies 
to  all  persons  convicted  after  April  18th, 
1908,  but  does  not  affect  the  rights,  as 
respects  appeal,  of  any  person  convicted  on 
or  before  that  date. 

The  case  was  again  in  the  list  at  the 
intermediate  sessions  on  May  9th,  when. 

Sir  Ralph  Littler,  K.C,  after  stating  the 
facts,  continued  as  follows :  It  was  objected 
by  Mr.  Purcell  that  as  no  notice  had  been 
given  to  produce  the  notice  required  by  the 
section,  evidence  of  the  previous  conviction 
could  not  be  given.  The  prosecution  pressed 
the  evidence,  which  I  admitted,  taking  a 
note  of  Mr.  PurcelPs  objection.    A  paper 
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writing  was  produced  by  the  witness  and 
proved  by  him  to  be  a  duplicate  of  the 
notice  served  upon  the  prisoner,  both  of 
which  had  been  signed  by  him.  No  doubt 
the  general  rule  of  law  is,  that  no  copy  of 
any  document  can  be  put  in  evidence  unless 
notice  to  produce  the  original  has  been  duly 
served,  but  to  this  there  are  exceptions,  and 
I  think  the  present  case  comes  within  the 
exceptions.  In  the  case  of  Jory  v.  Orchard 
{1799\  2  B.  &  P.  39,  the  plaintiff's  attorney, 
previous  to  bringing  an  action  for  a  distress 
under  the  warrant  of  a  mcu^istrate,  made 
out  two  papers,  precisely  similar,  purporting 
to  be  demands  of  a  copy  of  the  warrant 
pursuant  to  24  Geo.  2,  c.  44,  s.  6,  and  signed 
both  for  his  client,  and  then  delivered  one 
to  the  defendant,  it  was  held  that  the  other 
was  sufficient  evidence  at  the  trial  without 
notice  to  produce.  In  giving  jud^ent, 
Eldon,  L.C.J.,  said:  "The  practice  of 
allowing  duplicates  of  this  kind  to  be  given 
in  evidence,  seems  to  be  sanctioned  bv  this 
principle,  that  the  original  delivered  oeing 
m  the  hands  of  the  defendant,  it  is  in  his 
power  to  contradict  the  duplicate  original, 
oy  producing  the  other  if  they  vary.' 
BuLLER,  J.,  agreed  with  the  Lord  Chief 
Justice,  and  added  that  as  the  attorney 
had  "  signed  both,  it  was  indifferent  which 
of  them  be  delivered,  for  they  were  both 
originals."  So  in  the  case  of  an  action  on 
a  bill  of  exchange,  the  copy  of  an  original 
letter  giving  notice  of  the  dishonour  of 
the  bill  was  held  by  the  court  (after  con- 
sultation with  the  King's  Bench  so  as  to 
have  uniformity  of  practice)  to  be  admis- 
sible in  evidence  without  notice  to  produce 
the  original  letter  {Kine  v.  Beaumont  {1822\ 
3  Brod.  k  B.  288).  In  a  later  case  of 
Colling  v.  Treweek  {1827),  6  B.  &  C.  394, 
which  was  an  action  on  an  attorney's  bill,  a 
copy  of  the  bill  not  signed  by  the  attorney 
(the  original  duly  signed  having  been 
delivered  to  the  defendant),  was  held  admis- 
sible in  evidence,  without  notice  to  produce 
the  original.  Baylet,  J.,  in  delivenng  the 
considered  judgment  of  the  court  said: 
"  Our  opinion  in  this  case  is  founded  upon 
this,  that  the  bill  delivered  one  month 
before  action  brought  is  substantially  in 
the  nature  of  a  notice  to  the  defendant  of 
the  amount  of  the  plaintiff's  demand,  and 
that  he  will  enforce  that  demand  l^  action. 
Besides  this  case  may,  perhaps,  fairly  be 
considered  as  faUing  within  that  class  of 
cases  where  notice  to  produce  has  been  held 
to  be  unnecessary,  viz.,  on  the  ground  that 
from  the  nature  of  the  suit  the  opposite 
party  must  know  that  he  is  charged  with 
the  possession  of  the  instrument."    It  may 
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be  urged  that  the  above  being  civil  cases  do 
not  apply  to  criminal  matters.  But  on  a 
trial  of  an  information  in  the  Exchequer 
against  one  Le  Merchand,  Mr.  Baron  Eyre 
**  thought  there  was  no  difference  in  this 
point  between  civil  and  criminal  cas&s/'  and 
the  ruling  was  upheld  by  the  court.  See 
note  1  Leach  C.  C.  300.  In  Atckles'  Case 
{1784),  1  Leach  C.  C.  294,  the  prisoner  was 
indicted  for  stealing  a  bill  of  exchange.  It 
was  objected  that  as  the  bill  was  proved  to 
be  in  existence  it  was  incumbent  on  the 
prosecutor  to  produce  it,  and  parol  evidence 
could  not  be  given.  Heath,  J.,  in  answer, 
said :  ^*  I  do  not  think  that  this  rule  is  so 

general  as  to  have  no  exception.  If  the 
ill  had  been  in  the  custody  of  the  prisoner 
there  would  have  been  no  necessity  to 
prove  that  it  was  not  in  existence,  but 
parol  testimony  roi^ht  undoubtedly  in  such 
case  have  been  given  of  its  contents." 
Which  ruling  was  unanimously  supported 
by  the  twelve  judges.  As.  therefore,  the 
point  raised  by  Mr.  Furcell,  on  behalf  of 
the  prisoner,  seems  to  me  to  be  covered  by 
authority,  I  ought  not  to  grant  a  case,  for  I 
must  act  according  to  the  law  as  it  existed 
at  the  time  of  the  conviction. 

Ca&e  refused. 
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April  2,  1908. 

(Before  Alverstone,  L.C. J.,  Ridley  and 
Darling,  JJ.) 

Bellamy  v.  Great  Western  and  Metro- 
POUTAN  Dairies,  Limited. 

Weights  and  Measures— Unjust  measure  — 
Possession  for  use  for  trade— Milk 
churns — Weights  and  Measures  Act, 
1878  (41  &  42  Vict.  c.  49),  s.  26. 

The  respondents  were  the  owners  of  a  milk 
chum  which  they  supplied  to  a  fapner 
for  the  purpose  of  sending  his  milk  to 
their  dairy.  The  chum  was  marked 
with  discs  which  were  apparently  in- 
tended to  represent  bam  gallons,  but 
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did  not  accurately  do  so.  The  respon- 
dents were  summoned  for  having  in 
their  possession  for  use  for  trade  an 
unjust  meoMire.  The  farrier  stcUed  in 
evidence  before  the  justices  that  the 
marks  on  the  chum  toere  the  fotmdation 
of  his  bills  to  the  respondents.  The 
respondents^  secretary  stated  that  they 
never  m^easured  by  the  discs  or  intended 
them  to  be  used  <u  measures,  and  that 
they  were  really  only  an  index  to  the 
height  of  the  milk  in  the  churn.  The 
justices  found  cts  a  fact  that  the  chum 
was  in  the  possession  of  the  d^endants 
for  use  for  trade,  but  as  a  vessel  for  the 
conveyance  of  milk  only,  and  not  as  a 
m^LSure,  and  they  dismissed  the  sum- 
mons. 

Held,  that  as  there  uhis  evidence  on  which 
they  could  so  find,  the  magistrate^ 
decision  must  be  affirmed. 

Case  stated  by  four  of  the  justices  of 
Somerset  sitting  at  Frome. 

1.  On  the  23rd  day  of  February  1907  an 
information  was  laid  before  one  of  his 
M«gest/s  Justices  of  the  Peace  for  the 
county  of  Somerset  by  the  appellant  John 
James  Bellamy  who  is  an  inspector  under 
the  Weiffhts  and  Measures  Act  duly  ap- 
pointed By  the  county  council  of  Somerset 
against  the  respondents  who  are  milk  con- 
tractors carrying  on  business  at  9  Harrow 
Road  Paddington  in  the  county  of  Middlesex. 
The  information  charged  the  respondents 
that  on  the  22nd  day  of  January  1907  at  the 
parish  of  Frome  they  did  unlawfully  have 
m  their  possession  for  use  for  trade  a 
measure  to  wit  a  milk  churn  numbered 
5712X  which  was  unjust  contrar)r  to  the 
statute  in  such  case  made  and  provided. 

2.  The  information  was  laid  by  the  appel- 
lant as  aforesaid  and  the  summons  was 
issued  and  signed  b^  Edward  Endymion 
Porter  Esquire  a  justice  of  the  peace  for  the 
said  countv  and  was  heard  at  the  petty 
sessions  held  for  the  Frome  Division  on  the 
18th  day  of  April  1907. 

3.  The  summons  was  issued  under  the 
Weights  and  Measures  Act  1878,  sec.  25, 
whicn  was  as  follows : 

"Every  person  who  uses  or  has  in  his 
possession  for  use  for  trade  any  weight 
measure  scale  balance  steelyard  or  weighing 
machine  which  is  false  or  unjust,  shall  be 
liable  to  a  fine  not  exceeding  five  pounds, 
or  in  the  case  of  a  second  offence  ten  pounds, 
and  any  contract  bargain  or  sale  or  dealing 
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Bbllamt  V,  Great  Western  and  Metro- 
politan Dairies,  Limited. 

made  by  the  same  shall  be  void,  and  the 
weight  measure  scale  balance  or  steelyard 
shall  be  liable  to  be  forfeited." 

4.  At  the  hearing  of  the  summons  the 
following  evidence  was  given  : 

^|John  James  Bellamy  inspector  of 
weights  and  measures  for  North  Eastern 
Division  of  Somerset  (appointment  formally 
admitted). 

"At  8.30  a.m.  22nd  January  1907  I  exam- 
ined at  Frome  Station  Great  Western  Rail- 
way the  milk  churn  produced  (No.  5712X) 
which  was  empty.  The  churn  is  marked 
outside  as  the  property  of  the  Great 
Western  and  Metropolitan  Dairies  Limited 
Paddington.  There  is  also  a  brass  tablet 
screweof  on  with  the  name  *  Richard^ 
Frome'  en^ved  thereon.  The  churn  is 
marked  inside  with  circular  discs  of  brass 
at  intervals  numbered  5  up  to  8.  I  assumed 
that  the  figures  were  intended  for  the 
measurement  of  bam  gallons  that  is  17 
pints  to  the  ^llon.  I  tested  the  churn 
with  water  with  a  standard  gallon  and 
standard  pint  both  of  which  had  been 
verified  by  the  Board  of  Trade.  I  put  into  the 
churn  ten  gallons  and  six  pints  to  bring  it 
to  mark  5.  Estimating  that  5  i-epresents 
bam  gallons  this  would  mean  one  pint 
a^nst  the  vendor.  Between  marks  5  and 
61  put  in  two  gallons  and  one  pint.  This 
was  correct.  Between  marks  6  and  7  I  put 
in  two  gallons  and  two  pints.  This  would 
be  another  pint  in  excess  and  against  the 
vendor.  Between  marks  7  and  8  I  put  in 
two  gallons  and  one-and-a-half  pints.  This 
would  be  another  half-pint  against  the 
vendor  showing  on  the  total  Quantity  two- 
and-a-half  pints  in  excess  and  against  the 
farmer  and  vendor. 

'^  I  consider  the  chum  is  an  unjust  measure 
and  liable  to  forfeiture. 

"  Cross-examined. 

"  The  churn  was  on  the  platform  at  Frome 
Station.  I  did  not  see  it  put  into  the  train. 
There  is  no  denominational  mark  on  the 
brasses  only  the  figures. 

"  I  would  not  stamp  the  churn  as  it  stands ; 
it  would  be  contrary  to  regulations  as  the 
churn  is  marked  to  represent  barn  gallons 
and  not  imperial  gallons. 

^*  Neither  barn  or  imperial  gallon  is 
marked  on  the  churn,  only  the  figures. 
There  is  a  soace  of  five  inches  between  the 
figure  8  ana  the  top  of  the  churn.  The 
cost  of  stamping  a  churn  with  four  marks 
would  be  Is.  to  U.  6d.    As  a  matter  of  fact 
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we  do  not  mark  churns  in  this  county  except 
to  an  imperial  standard. 

**  Albert  Henry  Richards,  Freeze  Farm, 
Parish  of  Selwood,  Somerset,  Farmer. 

**I  produce  agreement  between  myself 
and  the  defendant  company  dated  14th 
October  1906.  I  have  to  deliver  the  milk 
to  Paddington  Station  carriage  paid  as 
stated  in  the  contract.  This  contract  was 
running  on  the  22nd  January  last. 

"The  churn  No.  6712X  produced  is  the 
property  of  the  defendant  company  and  is 
supplied  to  me  bjr  them.  The  only  means 
of  measurement  indicated  on  any  vessel 
between  mvself  and  the  defendants  were  the 
marks  inside  the  churn. 

"The  Dractice  is  when  the  cows  were 
milked  nrst  to  put  the  milk  into  the 
refrigerator  it  was  then  poured  into  the 
churn  and  taken  straight  to  the  railway. 

"I  took  the  quantity  of  milk  from  the 
marks  in  the  churns  and  entered  it  against 
the  defendants  and  made  out  my  accounts 
accordingly  reducing  the  number  of  barn 
gallons  shown  by  tne  churn  to  imperial 
gallons. 

"  Cross-examined. 

"  There  is  nothing  to  prevent  my  putting 
on  to  the  consignment  note  the  actual 
quantity  of  milk. 

"The  consignment  note  produced  is  the 
form  I  have  with  the  Gfreat  Western  Rail- 
way Gompan^.  This  form  deals  with  imperial 
gallons  and  pints. 

"I  have  bad  a  deduction  made  by  the 
defendants  from  their  measura 

"The  accounts  I  send  in  are  made  out 
for  imperial  gallons  and  not  barn  gallons. 
I  produce  account  9th  Febraary  1907.  For 
a  churn  full  I  make  out  an  account  for  17 
imperial  gallons.  The  chum  in  question 
was  not  used  by  me  at  all  on  the  22nd 
January  it  was  stopped  by  Mr.  Bellamy 
on  the  return  lourney  empty  to  me.  The 
marks  in  the  churn  were  the  foundation  of 
the  consignment  note  and  of  my  bills  to  the 
defendant  company. 

"  Charles  Edward  Lambert  parcels  foreman 
Great  Western  Railway  Frome. 

"  It  is  my  duty  to  look  after  the  receipt 
and  distribution  of  the  milk  churns.  If  we 
wish  to  test  the  quantities  we  take  the 
mark  inside  the  churn. 

"We  take  them  as  barn  gallons  and 
reduce  them  to  the  equivalent  in  imperial 
gallons.  I  produce  the  table  which  is  sup- 
plied to  us  for  this  purpose.  That  par- 
ticular churn  was  returned  empty  on  the 
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date  in  question.  I  sent  that  particular 
chum  away  on  three  occasions  in  January 
with  milk. 

"  Cross-examined. 

"  I  cannot  produce  the  consignment  note 
for  this  special  churn  on  the  22nd  January 
last.  The  figures  in  the  way  bill  are  the 
same  as  in  the  consignment  note. 

"Our  dealings  are  entirely  with  the 
farmer  and  not  with  the  defendants. 

"Our  regulations  contemplate  that  the 
churns  should  be  marked  in  imperial 
gallons. 

"  We  generally  accept  the  sender's  state- 
ment as  to  the  amount  of  milk  in  the 
churns." 

5.  Mr.  RichetU  for  the  defendants  sub- 
mitted first  that  the  churn  was  not  in  the 
possession  of  the  defendants  for  use  in  trade 
and  further  that  as  the  marks  did  not 
represent  any  imperial  standard  and  were 
only  fixed  for  the  convenience  of  the  farmer 
and  as  a  rough  indication  of  the  quantity 
in  the  churn  the  case  did  not  come  within 
the  provisions  of  the  Act. 

6.  Mr.  Gloifer  for  the  appellant  argued 
that  the  churn  in  question  being  in  the 
course  of  transit  from  the  defendants  to 
the  farmer  was  in  their  possession  for  use 
for  trade  and  that  the  churn  was  a  measure 
and  was  used  as  such  between  all  the  parties 
a  barn  gallon  being  composed  of  17  pints 
and  therefore  a  multiple  of  an  imperial 
measure  (vide  Bellamy  v.  Fow  {1896\  60  J.  P. 
712);  that  the  case  of  Harris  v.  London 
County  Council^  [1895]  1  Q.  B.  240  was  in 
point  and  although  in  that  case  the  churns 
used  for  sending  the  milk  were  fitted  with 
gauges  to  indicate  the  number  of  imperial 
gallons  therein  there  was  no  difference  in 
principle  as  the  marking  of  barn  gallons 
was  intended  as  a  measure  and  this  inten- 
tion was  shown  by  the  action  of  the  parties 
as  well  as  the  railway  company. 

7.  We  found  that  in  the  present  case  the 
discs  were  marked  for  barn  gallons  and  the 
appellant  admitted  that  he  did  not  recognise 
this  measurement  and  would  refuse  to  mark 
the  churns  for  barn  gallons  and  we  there- 
fore considered  the  above  case  of  Harris  v. 
London  County  Council  did  not  apply. 
We  were  also  of  opinion  that  the  rough 
usage  to  which  all  milk  churns  are  subjected 
in  transit  and  which  is  a  matter  of  common 
knowledge  makes  them  most  undesirable 
vessels  to  be  treated  as  measures.  We 
found  also  as  a  fact  that  the  churn  was  in 
the  possession  of  the  defendants  for  use  for 

252 


78  J.  P.  asi. 

trade  when  seized  by  the  informant  Mr. 
Bellamy  and  further  on  the  evidence  as 
above  stated  that  the  churns  were  not 
treated  as  accurate  and  binding  measures 
between  the  parties  but  mainly  as  vessels 
for  the  conveyance  of  milk  and  we  there- 
fore dismissed  the  summons  but  made  no 
order  as  to  costs. 

8.  If  the  court  shall  be  of  opinion  that 
our  interpretation  of  the  law  was  correct 
then  the  order  of  dismissal  is  to  stand  but 
if  the  court  shall  be  of  a  contrary  opinion 
then  the  said  order  of  dismissal  is  to  be 
annulled  and  the  case  remitted  to  us  for 
re-hearing. 

Given  under  our  hands  this  19th  day  of 
July,  1907,  at  Frome  in  the  county  of 
Somerset. 

(Signed)       Phiup  E.  Le  Gros. 
Russell  R.  Tanner. 
W.  Henderson. 
H.  S.  Davy. 

The  case  came  before  the  High  Court  on 
December  13th,  1907,  and  was  sent  back  to 
the  justices  to  explain  their  findings  in 
paragraph  7,  and,  if  necessary,  rehear  the 
case.  At  the  rehearing  further  evidence 
was  called.  The  Frome  station-master 
stated  that  if  the  respondents  wired  Uie 
railway  company  to  stop  delivery  of  churns 
in  transit  they  would  do  so,  and  that  the 
carriage  paid  by  the  farmer  included  the 
rate  for  the  return  of  the  churns.  The 
secretary  of  the  respondent  company  stated 
that  on  arrival  in  London  every  chum  had 
a  ticket  showing  the  quantity  in  it ;  that 
the  respondents  as  a  rule  accepted  these  as 
correct,  but  kept  seven  test  churns,  which 
were  officially  stamped  with  imperial  gallons, 
for  the  purpose  of  testing  and  which  were 
never  Used  for  travelling  as  they  would  in 
this  case  at  once  cease  to  be  reliable 
measures  j  that  they  never  measured  by  the 
discs  or  intended  the  discs  to  be  used  as 
measures;  and  that  they  were  really  only 
an  index  to  the  height  of  milk  m  the 
churns,  and  that  the  respondents'  servants 
certainly  looked  at  the  discs.  The  justices 
found  as  facts  that  the  churn  was  at  the 
time  of  the  seizure  in  the  possession  of  the 
respondents  for  use  in  trade,  but  as  a  vessel 
for  the  conveyance  of  milk  only  and  not  as 
a  measure,  and  that  the  chum  was  not  a 
measure  within  the  meaning  of  the  statute. 

Low,  K.C.  (F,  F,  Daldy  with  him),  for 
the  appellant 

Barrington  Ward  (Avory,  K.C.,  with 
him),  for  the  respondents,  was  not  called  on. 
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Bellamy  v.  Great  Western  and  Metro- 
politan Dairies,  Limited. 

Alverstonb,  L.C.J.— I  have  no  doubt 
that  good  will  be  done  if  attention  is  called 
to  the  fact  that  these  discs  are  misleading  ; 
but  that  is  not  the  question  that  we  have  to 
decide.  The  complaint  against  the  respon- 
dents was  that  they  had  in  their  possession 
for  use  for  trade  an  unjust  measure.  It  is 
properlv  admitted  that  that  means  "for  use 
for  trade  as  a  measure  "  and  does  not  mean 
using  a  milk  chum  for  some  other  purpose, 
as,  for  example,  a  dog^kennel  or  anything 
of  that  kind.  These  churns  after  they  have 
journeyed  about  cease  to  be  reliable 
measures  and  the  respondents  say  that  thev 
do  not  rely  upon  them  as  measures  at  all. 
They  keep  some  standard  churns  and  if 
they  want  milk  measured  they  measure  it 
by  those  standard  chums.  It  is  said  that 
we  must  hold  that  they  use  this  particular 
churn  as  a  measure.  The  fact  that  the 
farmer  chose  to  use  the  marks  on  the  churn 
as  the  foundation  of  his  bills  to  the  respon- 
dents, and  the  fact  that  the  railway  com- 
pany as  a  rule  accepted  the  number  of 
^llons  stated  by  the  farmer,  are  not  suffi- 
cient. It  is  a  question  of  use  in  trade  by 
the  respondents.  The  statement  of  their 
secretary  most  used  against  them  is  that 
the  discs  were  really  only  an  indication  of 
the  height  of  the  milk  in  the  churns,  and 
that  they  certainly  looked  at  the  discs  in 
the  churns.  It  is  said  that  that  must  mean 
that  thev  used  this  churn  as  a  measure,  in 
the  teeth  of  the  other  evidence  that  tney 
never  relied  upon  the  churn  as  a  measure. 
The  ma^strates  have  found  that  the  churn 
was  at  the  time  of  the  seizure  in  the  posses- 
sion of  the  respondents  as  a  vessel  tor  the 
conveyance  of  milk  only  and  not  as  a 
measure.  When  it  is  found  as  a  fact  on 
evidence  that  the  respondents  used  it  as  a 
vessel  for  the  conveyance  of  milk  and  not 
as  a  measure  for  milk,  it  would  be  going 
beyond  anything  ever  done  in  this  court  to 
say  that  they  must  have  used  it  as  a  mea- 
sure because  the  discs  were  there  and  some- 
times the  respondents'  employees  looked  in 
at  them.  I  think  that  this  is  a  finding  of 
fact,  and  it  is  impossible  to  say  that  the 
magistrates  have  misdirected  themselves  in 
law.    The  appeal  therefore  fails. 

RiDLEt,  J.— I  agree.  I  think  that  the 
finding  of  fact  was  correct. 

Darling,  J.—I  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Pilgrim  and 
Phillips,  for  Francis  Qlover,  Bath. 

Solicitors  for  the  respondents:  W.  T. 
Ricketts  &  Son. 
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May  22,  1908. 

(Before  Alverstone,  L.C.J..  Lawrance 
and  Ridley,  J  J.) 

Rex  V,  Elliott. 

Criminal  law— Two  felonies  in  same  indict- 
ment—Practice—Person against  whom 
order  of  restitution  is  maae — Right  of 
appeal  by. 

An  indictment  i*  not  had  because  it  contains 
counts  charging  a  defendant  with  two 
distinct  felonies  ;  hut  the  practice  for 
many  years  has  been  that  the  judge  at 
the  tnaly  when  the  prisoner  unll  be 
embarrassed  by  such  an  indictment^  will 
quash  it  or  put  the  prosecution  to  their 
election  on  which  charge  they  will  pro- 
ceed. 

Notwithstanding  «.  6  (2)  of  the  Criminal 
Appeal  Act,  1907,  arid  r.  9  of  the 
Criminal  Appeal  Rvles^  1908,  a  person 
against  whom  an  order  of  restitution 
MLS  been  made  on  the  conviction  has  no 
right  of  appeal  against  that  order  or  to 
ask  that  that  order  may  be  varied  where 
the  Court  of  Criminal  Appeal  dismiss 
the  prisonet^s  cyfpeal  and  do  not  annul 
or  vary  the  order  of  restitution. 

Appeal  against  a  conviction  for  stealing 
jewellery  from  a  shop.  The  ground  of  the 
appeal  was  that  the  indictment  was  bad  in 
law.  It  appeared  that  there  were  three 
counts  in  the  indictment :  the  first  was  for 
breaking  and  entering  a  shop  and  stealing 
jewellery  therein ;  the  second  was  the  usual 
count  for  receiving  the  jewellery  well  know- 
ing it  to  have  been  stolen :  but  the  third 
was  framed  under  s.  1  of  tne  Larceny  Act, 
1861,  for  receiving  bank-notes,  the  proceeds 
of  the  theft,  well  knowing  them  to  have 
been  stolen.  The  third  count  was  aban- 
doned by  the  prosecution  at  the  trial. 

BasU  Watson  (George  Elliott  with  him^ 
for  the  appellant.— This  indictment  charged 
in  the  first  and  third  counts  two  distinct 
felonies.  The  whole  indictment,  therefore, 
must  be  bad.  [He  mentioned  R,  v.  Castro 
{1SS0\U  J.  P.  732  ;  6  Q.  B.  D.  490 ;  (1881), 
46  J.  P.  462 ;  6  App.  Cas.  229.] 


Alverstone,  L.C.J. 
the  slightest  ground 
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-I  think  there  is  not 
for   this  appeal.     I 
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Rex  v.  Elliott. 

myself  have  always  acted  on  the  authority  of 
B.  V.  Heytvood  (lS6i),  28  J.  P.  375  ;  33  L.  J. 
M.  C.  133.  It  has  been  the  practice  for 
fifty  years  not  to  treat  such  an  indictment 
as  bad,  but  where  the  jud^  at  the  trial 
is  of  opinion  that  the  prisoner  may  be 
embarrassed  he  will  either  quash  the  indict- 
ment or  make  the  prosecution  elect  upon 
which  count  they  will  proceed.  In  this  case 
the  prosecution  were  called  upon  to  elect 
upon  which  charge  they  would  proceed,  and 
they  abandoned  the  third  count.  If  we 
acceded  to  the  appellant's  contention  we 
should  upset  a  practice  that  has  existed  for 
man^  years.  Tne  appeal,  therefore,  must  be 
dismissed. 

It  appeared  that  on  the  conviction  an 
order  of  restitution  had  been  made  under 
s.  100  of  the  Larceny  Act,  1861,  for  the 
delivery  up  of  some  of  the  jewellery  stolen. 

Mei'ltrij  for  a  person  affected  by  the  order, 
asked  that  the  order  might  be  varied.  He 
said  that  he  had  given  due  notice  of  appeal. 

C,  Attenboroughy  for  the  Crown. — A 
person  against  whom  the  order  of  restitution 
has  been  made  has  no  right  of  appeal  in  this 
case,  for  the  court  is  not  varying  or  annulling 
the  order. 

Merlin.—By  s.  6  (2)  of  the  Criminal 
Appeal  Act,  1907  :  "  The  Court  of  Criminal 
Appeal  may  by  order  annul  or  vary  any 
order  made  on  a  trial  for  the  restitution  of 
any  property  to  any  person,  although  the 
conviction  is  not  quashed ;  and  the  order, 
if  annulled,  shall  not  take  effect,  and,  if 
varied,  shall  take  effect  as  so  varied."  Rule  9 
of  the  Criminal  Appeal  Rules,  of  which 
the  description  is  "Varying  oraer  of  resti- 
tution of  property.  Persons  affected  may 
appear  on  appeal,''^  provides  :  '*  Where,  upon 
the  trial  of  a  person  entitled  to  appeal 
under  the  Act  against  his  conviction,  an 
order  of  restitution  of  any  property  to  any 
person  has  been  made  by  the  judge  of  the 
court  of  trial,  the  person  in  whose  favour 
or  against  whom  tne  order  of  restitution 
has  been  made,  .  .  .  shall,  on  the  final 
hearing  bv  the  Court  of  Appeal  of  an  appeal 
against  the  conviction  on  which  such  order 
of  restitution  was  made,  be  entitled  to  be 
heard  by  the  Court  of  Appeal  before  any 
order  under  the  provisions  of  section  six, 
sub-section  two.  of  the  Act,  annulling  or 
varying  such  order  of  restitution  is  mcule." 
It  is  plain  that  under  these  provisions  an 
appeal  by  my  client  lies  to  this  court  It  is 
appurtenant  to  the  prisoner's  appeal.  The 
section  provides  that  the  order  may  be 
varied,  "  although  the  conviction    is   not 

254 


72  J.  P.  265. 

quashed,"  and  the  rule  expre.ssly  provides 
tnat  my  client  may  be  heard  before  the 
order  is  varied.  Unless  my  client  had 
given  notice  of  appeal  and  appeared,  the 
court  might  have  varied  the  order  under 
s.  6  (2),  and  he  would  have  known  nothing 
about  it.    It  is  clear  that  an  appeal  lies. 

ALVER8T0NE,  L.C.J.— We  think  that  this 
Act  will  have  to  be  amended  if  this  right  of 
appeal  is  to  be  given.  There  is  provision 
for  the  suspension  of  an  order  for  restitu- 
tion until  an  appeal  is  decided,  and  then 
the  order  can  be  annulled  or  varied.  Then 
by  r.  9  of  the  Criminal  Appeal  Rules,  1908, 
the  person  in  whose  favour  or  a^nst 
whom  an  order  of  restitution  has  been  made 
is  entitled  to  be  heard  before  any  order 
under  s.6  (2)of  the  Act  annulling  or  varying 
the  order  of  restitution  is  made.  But  we 
are  not  annulling  or  varying  the  order  of 
restitution,  and  we  do  not  think  a  ri^ht  of 
appeal  is  given  to  a  person  under  this  Act 
simply  because  an  order  for  restitution  has 
been  made  against  him.  Whatever  the 
applicant's  remedies  were  before  the  Act 
was  passed  are  still  open  to  him. 

Appeal  di9mis9ed. 

Solicitors  for  the  Crown :  Attenborough  k 
Son. 

Solicitors  for  the  appellant:  Arthur 
Newton  <fe  Co. 

Solicitor  for  the  applicant :  E.  I.  de 
Buriatte. 
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AjyrU  14, 1908. 

(Before  Alverstonb,  L.C.J.,  Ridley, 
Daelino,  Bray  and  Sutton,  JJ.) 

Rex  v.  Benson. 

Criminal  law — Indictment— Amendment- 
Substitution  of  one  offence  for  another. 

The  defefidant  was  indicted  under  «.  13  (1) 
0/  the  Debtors  Act,  1869, /or  that  he,  in 
incurring  a  certain  debt,  did  unlaw- 
fully and  fraudulently  obtain  credit  by 
means  of  false  pretences,  which  were  set 
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out  The  prosecution  failed  to  prove 
the  fcUse pretences  and  the  court  amended 
the  tndtcttnent  by  striking  out  all  the 
false  pretences  and  substituting  there- 
for the  words  "  by  means  of  fraud" 

Held,  that  «.  13  (I)  of  the  Debtors  Act,  1869, 
contained  tufo  different  offences,  namely^ 
the  obtaining  credit  (I)  under  false  pre- 
tences, or  (2)  by  means  of  other  fraud. 
That  the  amendment  made  here 
amounted  to  the  substitution  of  one 
offence  for  another,  and  that  there  was 
no  power  to  make  mch  an  amendment 

Case  stated  by  the  chairman  of  the  Wor- 
cestershire Court  of  Quarter  Sessions. 

1.  At  the  general  quarter  sessions  of  the 
peace  for  the  county  of  Worcester  held  at 
the  Shirehall,  Worcester,  on  Monday  the 
6th  April  1908,  John  Henrv  Benson  was 
tried  before  me  on  the  following  indict- 
ment: 

2.  Copy  indictment. 

Worcester-^  The  jurors  for  our  Lord  the 
shire  [King  upon  their  oath  present 
to  wit :  J  that  John  Henry  Benson  on 
the  14th  day  of  March  in  the  year  of  our 
Lord  1908  unlawfully,  knowin^y  and  de- 
signedly did  falsely  pretend  to  one  Emma 
Batcliffe  that  he  tne  said  John  Henry 
Benson  had  then  been  sent  for  from  Shef- 
field to  work  as  a  painter  at  the  carriage 
works  at  Oldbury,  meaning  thereby,  the 
railway  carriage  works  at  Oldbury  lielong- 
ing  to  the  Metropolitan  Amalgamate 
Railwav  Carriage  and  Waggon  Company 
Limited  (Oldbury  Works),  that  he  the  said 
John  Henry  Benson  was  then  engaged  to 
work  as  a  painter  at  the  railwav  carria^ 
works  at  Oldbury  aforesaid  and  that  he  the 
said  John  Henry  Benson  then  required 
board  and  lodging  at  Oldbury  aforesaid  for 
the  purposes  of  his  said  work  by  means  of 
which  said  false  pretences  he  the  said  John 
Henry  Benson  did  then  unlawfully  obtain 
from  the  said  Emma  Ratclifie  six  pounds 
weight  of  bread,  four  pounds  weight  of 
meat,  one  pound  weight  of  potatoes,  one 
pound  weight  of  bacon,  eight  ounces  weight 
of  butter  two  tame  fowls'  eggs^  one  ounce 
weight  of  cocoa,  two  ounces  weight  of  tea, 
one  pound  weight  of  sugar  and  two  pairs  of 
kippers  with  intent  to  defraud,  whereas  in 
truth  and  in  fact  he  the  said  John  Henry 
Benson  had  not  then  been  sent  for  from 
Sheffield  to  work  as  a  painter  at  the  railway 
carriage  works  at  Oldbunr  aforesaid  and 
whereas  in  truth  and  in  fact  he  the  said 
John  Henry  Benson  was  not  then  engaged 
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to  work  as  a  painter  at  the  railway  carriage 
works  at  Oldburv  aforesaid  and  did  not 
then  re<)uire  board  and  lodging  at  Oldburv 
aforesaid  for  the  purposes  of  his  said  work 
as  he  the  said  John  Henry  Benson  well 
knew  at  the  time  when  he  did  so  falsely 
pretend  as  aforesaid  against  the  form  of  the 
statute  in  such  case  made  and  provided  and 
af;ainst  the  peace  of  our  said  Lord  the  King, 
his  Crown  and  Dignity. 

Second  Count— And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present 
that  the  said  John  Henry  Benson  on  the 
day  aforesaid  in  the  year  aforesaid  incurred 
a  debt  to  the  said  Emma  Ratclifie  amount- 
ing to  the  sum  of  five  shillings  and  sixpence 
in  the  purchase  of  six  pounds  weight  of 
bread,  four  pounds  weight  of  meat,  one 
pound  weight  of  potatoes,  one  pound  weight 
of  bacon,  eight  ounces  weight  of  butter,  two 
tame  fowls'  eg^,  one  ounce  weight  of  cocoa, 
two  ounces  weight  of  tea,  one  pound  weight 
of  sugar  and  two  pairs  of  kippers  from  the 
said  Emma  Ratcliffe.  And  tne  iurors  afore- 
said upon  their  oath  aforesaid  do  further 
present  that  the  said  John  Henry  Benson 
on  the  day  aforesaid  in  the  year  aforesaid 
[in  incurring]  incurred  the  said  debt  of  five 
shillings  and.  sixpence  by  m^ans  of  fraud 

i unlawfully  knowingly  and  designedly  did 
alselv  pretend  to  the  said  Emma  Ratclifie 
that  he  the  said  John  Henry  Benson  had 
then  been  sent  for  from  Sheffield  to  work 
as  a  painter  at  the  carriage  works  at  Old- 
burv, meaning  thereby  the  railway  carriage 
works  at  Oldbury  belonjang  to  the  Metro- 
politan Amalgamated  Railwav  Carriage  and 
Waggon  Companv  Limited  (Oldbury  Works), 
that  he  the  saia  John  Henry  Benson  was 
then  engaged  to  work  as  a  painter  at  the 
railway  carriage  works  at  Oldbury  aforesaid 
and  that  he  the  said  John  Henry  Benson 
then  re()uired  board  and  lodging  at  Oldburv 
aforesaid  for  the  purposes  of  his  said  work 
by  means  of  which  said  last  mentioned 
false  pretences  he  the  said  John  Henry 
Benson  did  then  unlawfully  and  fraudu- 
lently obtain  from  the  said  Emma  Ratclifie 
credit  for  the  said  debt  of  ^^^  shillings  and 
sixpence,  whereas  in  truth  and  in  fact  he 
the  said  John  Henry  Benson  had  not  then 
been  sent  for  from  Sheffield  to  work  as  a 
painter  at  the  railway  carriage  works  at 
Oldbury  aforesaid,  and  whereas  in  truth 
and  in  fact  he  the  said  John  Henry  Benson 
was  not  then  engaged  to  work  as  a  painter 
at  the  railway  carriage  works  at  Oldbury 
aforesaid  and  did  not  then  require  board 
and  lodging  at  Olbury  aforesaid  for  the 
purposes  of  his  said  work  as  he  the  said 
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John  Henry  Benson  well  knew  at  the  time 
when  he  did  so  falsely  pretend  as  last 
aforesaid]  against  the  form  of  the  statute 
in  such  case  made  and  provided  and  against 
the  peace  of  our  said  Lord  the  King  his 
Crown  and  Dignity. 

And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  heretofore 
and  before  the  commission  of  the  misde- 
meanor hereinbefore  charged  to  wit  before 
the  court  of  summarv  jurisdiction  sitting  at 
Wednesbury  in  and  for  the  borough  of 
Wednesbury  on  the  20th  day  of  July  m  the 
year  of  our  Lord  one  thousand  nine  hun- 
dred and  seven  the  said  John  Henry  Benson 
was  convicted  in  the  name  of  John  Henij 
Bailey  of  an  indictable  misdemeanor  to  wit 
obtaining  goods  by  means  of  false  pretences 
with  intent  to  defraud. 

(The  words  in  italics  in  count  2  were 
added  as  an  amendment,  and  the  words 
within  the  square  brackets  cut  out,  as  here- 
inafter appear). 

3.  It  was  proved  that  the  prisoner  went 
to  the  house  of  the  prosecutrix  on  Saturday 
the  14th  March  1908  and  stated  that  he  had 
been  sent  for  from  Sheffield  to  work  at  the 
carriage  works  at  Oldbury,  and  that  the 
prosecutrix  stated  she  was  surprised  to  hear 
that,  as  the^  were  discharging  on  Saturday 
some  of  their  workmen. 

4.  The  prosecutrix  asked  the  prisoner, 
**  Shall  I  keep  you  or  will  you  keep  your- 
self ] "  Prisoner  said,  "  If  you  will  keep  me 
till  Monday,  I  will  settle  then."  The  prose- 
cutrix thereupon  took  the  prisoner  into  her 
house  and  supplied  him  with  board  and 
lodging.  On  Monday  he  went  out  and  on 
his  return  told  her  he  had  to  go  again  on 
Tuesday. 

5.  On  Tuesday  he  went  out  and  came 
back  at  night  and  told  her  he  had  been  to 
work  and  he  would  have  to  go  breakfast- 
time  next  dav.  He  stayed  with  the  pro- 
secutrix until  Saturday  morning.  From 
something  that  the  prosecutrix  heard  she 
went  to  tne  police  and  asked  for  a  warrant. 
A  warrant  wets  accordingly  issued  and  was 
produced  by  the  police  and  put  in. 

6.  Copy  warrant. 

"  County  of  Worcester  to  wit. 

"To  the  constables  of  the  county  of 
Worcester  and  to  all  other  peace  officers  in 
the  said  county. 

"  Information  on  oath  has  been  laid  this 
day  by  Emma  Batcliffe  of  30  Brades  Road, 
Round's  Green,  Oldbury,  that  John  Henry 
Benson  of  no  fixed  abode  (hereinafter  called 
the  defendant)  between  the  14th  and  2lst 
days  of  March  1908   at  the  township  of 
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Oldbury,  in  the  county  aforesaid,  did  in 
incurring  a  debt  with  one  Emma  Ratcliffe 
to  the  amount  of  9s.  unlawfully  obtain 
credit  for  the  same  under  false  pretences 
contrary  to  the  statute  in  that  case  made 
and  provided. 

"You  are  therefore  hereby  commanded 

to  bring  the  defendant  before  the  court  of 

summary  jurisdiction  sitting  at    Oldbury 

forthwith  to  answer  to  the  said  information. 

"  Dated  the  21st  day  of  March  1908. 

"S.  Nightingale       (l.s.) 

"  Justice  of  the  peace  in  and  for 

the  county  aforesaid." 

7.  The  prosecutrix  on  being  asked  by  the 
court  why  it  was  she  accepted  the  prisoner 
as  a  lodger  and  provided  him  witn  food, 
replied,  "  I  took  him  in  because  I  believed 
him  to  be  straightforward.  I  believed 
everything  he  told  me.  He  had  no  tools 
with  him  when  he  came."  The  prosecutrix 
added,  "Although  I  knew  they  were  dis- 
charging people  from  the  carriage  works,  I 
believed  ne  was  going  to  work  there.  I 
supplied  him  with  food  because  he  asked 
me  to  keep  him  and  stated  he  would  settle 
up  on  Monday.  He  said  he  was  going  to 
work  at  the  carriage  works,  not  that  he  was 
engaged  to  work  there.''  She  added  that 
she  gave  him  board  and  lodging  because 
she  believed  he  told  the  truth. 

8.  It  was  proved  that  the  prisoner  had 
not  been  sent  for  from  Sheffield  by  anyone 
at  the  carria£^  works,  but  he  alleged  and  it 
was  not  denied  that  he  heard  in  Sheffield 
that  painters  were  wanted  at  the  carriage 
works  and  therefore  he  came. 

9.  The  prisoner  did  not  get  any  work  at 
the  carriage  works,  although  he  applied  for 
work  there,  but  got  other  work  at  Dudley 
to  which  he  went  every  day,  and  he  was 
coming  back  fron)  this  work  to  the  prose- 
cutrix's house  when  he  was  arrested  on  the 
charge  of  obtaining  board  and  lodging  by 
false  pretences. 

10.  Having  regard  to  the  specific  false 
pretences  laid  in  the  indictment  and  to  the 
evidence  of  the  prosecutrix  that  she  gave 
board  and  lodging  on  the  faith  of  the  pri- 
soner's statement,  not  on  the  faith  of  such 
false  pretences,  but  relying  on  the  state- 
ment that  he  would  settle  up  on  the 
Monday,  which  was  not  one  of  the  false 
pretences  charged  in  the  indictment  and 
which  was  not  a  false  representation  of  an 
existing  fact,  I  held  that  the  prosecution 
had  faued  to  prove  the  first  count  of  the 
indictment  and  there  was  no  evidence  to  go 
to  Uie  jury  6n  that  count. 
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11.  The  prosecution  thereupon  stated 
that  they  relied  on  the  2nd  count  of  the 
indictment,  which  was  framed  under  s.  13 
of  the  Debtors  Act,  1869,  which  enacts  that 
"  any  person  shall  in  each  of  the  cases 
following  be  deemed  guilty  of  a  misde- 
meanor ...  if  in  incurring  any  debt  or 
liability  he  has  obtained  credit  under  false 
pretences,  or  by  means  of  any  other  fraud," 
and  that  the  case  on  this  count  ought  to  go 
to  the  jury. 

12.  I  held  that  as  the  prosecution  had 
failed  to  prove  the  false  pretences  in  the 
first  count,  that  they  could  not  by  repeating 
them  ^  in  the  second  count  and  merely 
changing  the  allegations  from  false  pre- 
tences to  obtaining  goods  by  fraud  when  it 
was  proved  that  the  prisoner  had  not 
obtained  credit  by  any  of  the  allegations 
alleged,  but  by  another  false  statement 
which  was  not  in  the  indictment,  namely, 
that  he  "  would  settle  on  Monday,"  obtain  a 
conviction  on  that  count. 

13.  The  prosecution  thereupon  asked  me 
to  amend  the  indictment  by  striking  out 
the  whole  of  the  false  pretences  as  aUeged 
and  making  the  second  count  r^  as 
follows : 

"And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the 
said  John  Henry  Benson  on  the  day  afore- 
said in  the  year  aforesaid  incurred  a  debt 
to  the  said  Emma  Ratcliffe  amounting  to 
the  sum  of  five  shillings  and  sixpence  in 
the  purchase  of  six  pounds  weight  of  bread, 
four  pounds  weight  of  meat,  one  pound 
weight  of  potatoes,  one  pound  weight  of 
bacon,  eight  ounces  weight  of  butter,  two 
tame  fowls*  eg^.  one  ounce  weight  of  cocoa, 
two  ounces  weignt  of  tea,  one  pound  weight 
of  sugar  and  two  pairs  of  kippers  from  the 
said  Emma  Batcline.  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do  further  pre- 
sent that  the  said  John  Henry  Benson  on  the 
day  aforesaid  in  the  year  aforesaid  incurred 
the  said  debt  of  five  shillings  and  sixpence 
by  means  of  fraud  against  tne  form  of  the 
statute  in  such  case  m^e  and  provided  and 
a^inst  the  peace  of  our  said  Ix)rd  the  King 
his  Crown  and  Dignity." 

14.  The  prosecution  contended  that  all 
the  other  averments  in  the  indictment  were 
surplusage  and  it  was  sufficient  to  charge  a 
man  with  obtaining  credit  by  fraud  to  bring 
him  within  the  statute. 

15.  I  was  of  opinion  that  I  had  no  power 
to  amend,  as  the  statement  of  the  precise 
fraud  charg[ed  was  material  and  not  sur- 
plusage, as  it  was  necessary  in  the  indict- 
ment not  merely  to  charge  fraud  generally 
but  to  allege  some  specific  fraud,  so  that  the 
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prisoner  might  know  the  case  he  had  to 
meet,  but  at  the  request  of  the  prosecution 
I  assented  to  amend  the  indictment  as  above 
stated  and  to  leave  the  case  to  the  jury,  sub- 
ject to  a  case  being  stated  to  the  Court  for 
the  Consideration  of  Crown  Cases  Reserved 
as  to  whether  I  had  power  to  amend  the 
indictment,  and  whether  the  indictment 
when  so  amended  was  good  in  law. 

16.  I  directed  the  jury  that,  assuming  the 
indictment  as  amended  was  good  in  law,  if 
they  were  satisfied  that  the  representations 
which  the  prisoner  made  tx)  the  prosecutrix 
were  wholly  false  and  that  he  led  her  to 
believe  that  he  was  working  at  the  carriage 
works  when  he  was  not  working  there  while 
he  was  working  elsewhere,  and  that  he 
knowing  that  she  was  supplying  him  with 
food  and  lodging  on  the  faith  of  such  belief 
omitted  to  tell  her  that  he  was  at  work  at 
another  place,  that  was  such  fraud  as  would 
entitle  them  to  convict  the  prisoner. 

17.  The  jury  found  the  prisoner  guilty 
and  as  he  was  unable  to  find  bail  be  is 
detained  in  custody  and  the  sentence 
deferred  until  the  opinion  of  the  Court  for 
the  Consideration  of  Crown  Cases  Reserved 
has  been  obtained  upon  the  following 
points : 

1st.  Was  there  power  to  amend  the  in- 
dictment by  striking  out  the  whole  of  the 
allegations  in  the  2nd  count  as  surplusage  ? 

2nd1y.  Was  the  indictment  as  amended 
good  in  law  ? 

3rdly.  Was  I  right  m  directing  the  jury, 
that  it  they  believed  the  statements  of  the 
prisoner  were  false  in  fact,  they  could  con- 
vict him  of  incurring  a  debt  by  fraud 
although  the  statements  did  not  amount 
in  law  to  false  pretences,  and  it  had  been 
proved  that  none  of  those  that  were  alleged 
were  the  specific  grounds  on  which  the  person 
obtained  credit  ? 

If  the  court  is  of  opinion  that  all  the 
above  questions  should  be  answered  in  the 
affirmative  the  conviction  will  stand,  but  if 
any  of  them  are  answered  in  the  negative 
the  conviction  will  be  quashed. 

(Signed)     J.  W.  Willis  Bund, 

Chairman  of  the  Worcestershire 
Court  of  Quarter  Sessions. 

Shirehall,  Worcester, 

nth  April,  1908. 

J,  R,  F.  Marchant,  for  the  defence.— The 
court  has,  in  fact,  added  another  count  to 
the  indictment,  and  the  jury  have  convicted 
the  prisoner  of  obtaining  credit  by  means  of 
fraud  other  than  false  pretences.  The  court 
had  no  power  to  amend  the  indictment  as  it 
has  done  in  this  case.     There  is  no  such 
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power  at  commoa  law  (  Wilkes*  Case  (1770)y 
19  St.  Tr.,  at  p.  1119),  nor  is  there  any 
statutory  power  either  under  7  Geo.  4,  c.  64, 
or  the  Criminal  Procedure  Act,  1848  (U  & 
12  Vict.  c.  46),  or  the  Quarter  Sessions  Act. 
1849  (12  &  13  Vict.  c.  45),  or  the  Criminal 
Procedure  Act,  1851  (14  &  15  Vict.  c.  100). 
This  was  not  a  variance  **in  the  name  or 
description  of  any  matter  or  thing  whatso- 
ever therein  named  or  described''  within  s.  1 
of  the  last-mentioned  Actl  [He  referred  to 
R  V.  Bell  (1871),  12  Cox  C.  C.  37 ;  B,  v. 
Fierce  (1887),  51  J.  P.  790 ;  16  Cox  C.  C. 
213  ;  B.  V.  Gamham  (1861\  8  Cox  C.  C.  451 ; 
R,  V.  Wright  (1860\  2  F.  &  F.  320 ;  R  v. 
Bailey  (1852%  6  Cox  C.  C.  29  ;  B.  v.  James 
(1871\  12  Cox  C.  C.  127.    He  was  stopped.] 

Cotes-Preedy,  for  the  prosecution.— The 
court  had  power  to  make  the  amendment. 
The  evidence  before  the  grand  jury  would 
be  the  same.  R,  v.  Pierce,  supra,  shows  that 
it  was  not  necessarv  to  set  out  the  particular 
false  pretences  or  fraud  relied  on.  Here  the 
quality  of  the  offence  was  not  altered.  In 
R,  V.  Wright,  supra,  it  was  a  question  of 
reducing  a  felony  to  a  misdemeanor ;  here 
both  are  misdemeanors.  The  indictment 
here  included  the  word  "fraudulently."  The 
amendment  comes  within  the  words  *'  name 
or  description  of  any  matter  or  thing." 

Alvebstone,  L.C.J.  — In  this  case  the 
defendant  was  indicted  under  s.  13  of  the 
Debtors  Act,  1869,  for  though  there  was  a 
count  charging  the  obUining  of  food  by 
false   pretences,  it  is   immaterial   to   the 

Question  before  us.  Section  13  of  the 
)ebtors  Act,  1869,  provides  that  "Any 
person  shall  in  each  of  the  cases  following 
oe  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  liable  to  be 
imprisoned  for  any  term  not  exceeding  one 
year,  with  or  without  hard  labour ;  that  is  to 
say,  (1)  If  in  incurring  any  debt  or  liability 
he  has  obtained  credit  under  false  pretences, 
or  by  means  of  any  other  fraud  .  .  ." 
The  offence  of  obtaining  credit  under  this 
section  "  by  means  of  any  other  fraud  "  has 
been  regarded  and  treated  as  constituting 
an  offence  different  from  that  of  obtaining 
credit  "  under  false  pretences."  The  case  of 
R.  V.  Jones  (1897),  62  J.  P.  33  ;  [1898]  1  Q.  B. 
1 19,  decided  by  tnis  court,  shows  clearly  that 
they  are  two  different  offences.  There  is 
both  practice  and  authority  to  show  that 
two  distinct  offences  were  indicated.  Here, 
on  the  chairman  ruling  that  there  was  no 
evidence  of  any  false  pretences,  application 
was  made  to  him  to  amend  the  second  count, 
and  that  count  was  thereupon  amended  by 
striking  out  all  the  allegations  of  false  pre- 
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tences  and  by  inserting  the  words  "by  means 
of  fraud."  We  take  these  words  as  meaning 
"by  means  of  fraud  other  than  false  pre- 
tences," which  is  the  more  correct  way  of 
expressing  the  offence  in  the  second  part  of 
8.  13.  It  may  be  that  had  the  bill  presented 
to  the  grand  jury  and  returned  by  them 
contained  a  count  for  obtaining  credit  by 
means  of  fraud  other  than  false  pretences, 
that  the  defendant  could  on  the  evidence 
have  been  properly  convicted  on  such  count 
But  that  was  not  the  case  here,  and  the 
question  remains,  was  this  amendment 
good?  It  may  be  that  the  evidence  to 
support  such  a  count  might  have  been  the 
same  that  was  given  to  support  the  count 
unamended.  In  my  judgment  a  very 
important  principle  is  involved  in  this  case. 
If  we  laid  down  that  you  could  by  amend- 
ment charge  a  man  with  a  different  offence 
we  should  be  very  greatly  extending  the 
power  of  amendment.  There  is  no  power  to 
allow  such  an  amendment  at  common  law. 
and  if  it  exists  at  all  it  must  be  by  virtue  of 
s.  1  of  the  Criminal  Procedure  Act,  1851, 
which  allows  amendment  "  in  the  name  or 
description  of  any  matter  or  thing  whatso- 
ever therein  named  or  described.  In  my 
opinion,  if  the  legislature  had  intended  to 
allow  one  offence  to  be  substituted  for 
another,  it  would  have  used  words  very 
different  to  these.  The  procedure  on  a 
criminal  trial  assumes  that  the  charge  has 
already  been  considered  by  the  grandf  jury. 
Such  an  amendment  as  was  made  here 
might  have  the  result  of  putting  a  man  on 
his  trial  for  an  offence  which  had  never 
been  before  the  ffrand  jury.  The  fact  that 
the  evidence  might  be  the  same  to  establish 
both  offences  cannot,  in  my  opinion,  be  taken 
into  consideration.  There  is,  in  my  opinion, 
no  power  to  amend  an  indictment  by  sub- 
stituting one  offence  for  another,  and  I  am 
clearly  of  opinion  that  in  this  case  the  court 
had  no  power  to  make  the  amendment.  The 
conviction  must  therefore  be  quashed. 

Ridley,  J.— I  am  of  the  same  opinion, 
and  have  nothing  to  add. 

Darling,  J.— I  am  of  the  same  opinion. 

Bray,  J.— I  agree. 

Sutton,  J.— I  agree. 

Conviction  qttashed. 

Solicitors  for  the  prosecution :  filundell, 
Gordon  &  Co.,  for  S.  Thornely,  Worcester. 

Solicitors  for  the  defence :  Blundell, 
Gordon  &  Co.,  for  S.  Thornely,  Worcester. 
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April  2, 1908. 

(Before  Alvebstonb,  L.C.J.,  Ridley  and 
Dabuno,  JJ.) 

Kyle  v.  Dunsdon  and  Another. 

Weights  and  measures— Coal— Delivery  in 
sacks— Separate  loads— Weight  ticket- 
Weights  and  Measures  Act,  1889  (52  k, 
63  ^ict.  c.  21),  s.  21  (1). 

Where  coal  is  delivered  under  one  order  in 
severed  loads  in  sacks  of  a  specified 
number  and  weight,  a  ticket  delivered 
with  the  first  load  of  coal  before  any 
coal  is  unloaded,  is  a  sufficient  com- 
pliance with  s.  21  (1)  of  the  Weights 
and  Meatures  Act,  1889,  and  a  separate 
ticket  with  each  load  subsequently 
delivered  is  not  required. 

Case  stated  by  a  court  of  summary  juris- 
diction sittinff  at  Slouch,  on  the  application 
of  Thomas  Kyle,  an  inspector  of  weights 
and  measures,  under  the  Weights  and 
Measures  Act,  1889. 

1.  At  the  court  of  summary  jurisdiction 
sitting  at  the  police  court  at  Slough,  an 
information  was  preferred  by  the  appellant 
under  s.  21  of  the  Weights  and  Measures 
Act  1889,  against  the  respondents,  carrying 
on  business  as  coal  merchants  under  the 
name  of  C.  Dunsdon,  for  that  they  on 
October  2,  1907,  at  the  parish  of  Stoke 
Poges,  beinff  the  sellers  of  a  certain  quan- 
tity of  coal  exceeding  2cwt.,  delivered  by 
means  of  a  certain  vehicle  to  the  Right 
Hon.  Lord  Decies,  the  purchaser  thereof, 
unlawfully  did  not  deliver  therewith  or 
cause  to  be  delivered  or  to  be  sent  by  post 
or  otherwise  to  the  purchaser  or  his  servant 
before  any  part  of  the  said  coal  was  un- 
loaded a  ticket  or  note  according  to  the 
form  in  the  Third  Schedule  to  the  Weights 
and  Measures  Act,  1889,  or  according  to  a 
form  to  the  like  effect,  which  information 
was  heard  on  November  13, 1907,  and  the 
said  court  of  summary  jurisdiction  by  a 
mtoority  dismissed   the   said   information 
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and  ordered  the  appellant  to  pay  to  the 
respondents  £3  Zs.  for  their  costs. 

2.  Upon  the  hearing  of  the  said  informa- 
tion the  following  fiwts  were  proved  or 
admitted : 

(1)  That  on  October  2.  1907,  at  Stoke 
Poges  aforesaid,  the  appellant  saw  a  vehicle 
belonging  to  the  respondents  in  charge  of  a 
carman  m  their  employ ;  and  such  vehicle 
contained  30  sacks  of  coal,  each  sack  pur- 
porting from  a  metal  label  attached  to  con- 
tain Icwt.  of  coal,  and  was  driven  into  the 
courtyard  of  Lord  Decies*  house  for  delivery 
to  him  of  the  said  sacks  of  coal,  which  were 
then  so  delivered. 

(2^  That  the  appellant  asked  the  carman 
for  his  coal  ticket,  and  that  the  carman 
replied  he  had  no  ticket  with  that  load, 
and  that  12  tons  of  coal  were  to  be  delivered, 
of  which  that  load  was  part,  and  that  one 
ticket  had  been  given  for  the  12  tons  ;  that 
the  carman  thereupon  obtained  from  a  ser- 
vant of  the  purchaser  and  produced  to  the 
appellant  a  ticket  of  which  the  following  is 
a  copy : 

"  High  Street.  Slough. 
"23.9.1907. 
"  Lord  Decies  to  C.  Dunsdon,  Coal  and 
Coke  Merchant. 

"Take  notice  that  you  are   to    receive 
herewith  12  tons  of  coal  in  240  sacks,  each 
sack  containing  112lb. 
Tons     Coals  £         ».         d. 
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"  Where  coal  is  delivered  by  means  of  a 
vehicle,  the  seller  must  deliver  or  send  by 
post  or  otherwise  to  the  purchaser  or  his 
servant,  before  any  part  of  the  coal  is 
unloaded,  a  ticket  or  note  in  this  form. 
Any  seller  of  coal  who  delivers  a  less  quan- 
titv  than  is  stated  in  this  ticket  or  note  is 
liable  to  a  fine.  Any  person  attending  on  a 
vehicle  used  for  the  delivery  of  coal,  who 
having  received  a  ticket  or  note  for  delivery 
to  the  purchaser,  refuses  or  neglects  to 
deliver  it  to  the  purchaser  or  his  servant,  is 
liable  to  a  fine. 
"  Seller,  C.  Dunsdon.  Carman." 

The  appellant  thereupon  told  the  carman 
that  a  ticket  should  have  been  given  with 
each  load  of  coal  delivered. 

(3)  On  the  part  of  the  respondents,  it  was 
admitted  that  no  ticket  was  delivered  or  sent 
with  the  load  in  question ;  that  there  was  a 
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sale  of  12  tons  of  coal  by  the  respoDdents 
to  Lord  Decies ;  that  the  coal  which  was 
delivered  as  before  stated  formed  part 
thereof;  and  that  the  only  ticket  given 
with  respect  to  such  12  tons  of  coal  was 
given  wnen  the  first  load  thereof  was  de- 
livered—namely, on  September  23,  1907. 
and  before  any  part  of  the  coal  was  unloaded. 

3.  On  the  part  of  the  appellant  it  was 
contended  that  where  a  quantity  of  coal 
exceeding  2cwt.  was  delivered  by  means  of 
a  vehicle  to  a  purchaser,  whether  the  coal 
then  delivered  was  part  of  a  larger  quantitv 
purchased  or  not,  the  seller  was  bound  with 
each  separate  delivery  to  deliver  or  cause  to 
be  delivered  or  sent  to  the  purchaser  or  his 
servant  before  any  part  of  the  coal  consti- 
tuting each  delivery  was  unloaded,  a  ticket 
or  note  according  to  the  form  in  the  Third 
Schedule  to  the  said  Act ;  and  he  quoted 
in  support  of  his  contention  the  case  of 
Stanpoe  v.  Slatter  (1896),  eo  J.  P.  342; 
and  it  was  contended  that  it  was  not  suffi- 
cient to  deliver  with  the  first  load  of  coal  a 
ticket  showing  the  total  quantity  agreed  to 
be  purchased,  and  that  the  Act  contem- 
plated that  the  purchaser  should  have 
notice  of  the  quantity  of  coal  in  each 
delivery  exceeding  2c wt. 

4.  On  the  part  of  the  respondents,  it  was 
contended  that  in  cases  where  the  delivery 
was  in  sacks  of  a  specified  number  and 
weight,  and  not  in  loose  loads  of  varying 
quantities  involving  the  deduction  for 
weight  of  the  different  parts  before  the 
purchaser  could  ascertain  whether  he  was 
receiving  such  weight,  a  ticket  delivered 
with  the  first  load  of  coal  before  any  coal 
was  unloaded,  showing  the  total  quan- 
tity to  be  delivered,  whether  on  one  or 
more  davs,  and  the  number  of  sacks  and 
the  weight  in  each  was  sufficient,  and  that 
the  case  of  Stangoe  v.  Slatter,  supra,  cited 
on  behalf  of  the  appellant,  did  not  apply, 
inasmuch  as  in  that  case  the  coal  delivered 
by  the  carts  was  not  in  sacks,  but  was  loose, 
and  was  delivered  in  varying  quantities. 

5.  Upon  the  above  facts  a  majority  of  the 
said  justices  were  of  opinion  that  the  ticket 
delivered  with  the  first  load  of  coal  on 
September  23,  1907,  was  a  sufficient  com- 
pliance with  s.  21  (1)  of  the  Act,  and  that  a 
separate  ticket  with  each  load  subsequently 
delivered  was  not  re^uir^,  and  thereupon 
dismissed  the  said  information  as  before 
mentioned. 

6.  The  question  upon  which  the  opinion 
of  the  said  court  is  desired  is  whether  we 
the  said  justices  being  such  a  court  of  sum- 
mary jurisdiction  upon  the  above  statement 
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of  facts  came  to  a  correct  determination 
and  decision  in  point  of  law  and  if  nc^t  what 
should  be  done  m  the  premises. 

Given  .under  our. hands  this  29th  day  of 
January  1908  at  Slough  in  the  county  of 
Buckingham. 

(Signed)    J.  Hartopp  Nash. 

Saml.  Osbobn. 

Geoboe  M.  Freeman. 

Edwd.  C.  Austen  Lbioh. 

Percy  J.  de  Parancini. 

Frank  Farr. 

The  Weights  and  Measures  Act,  1889, 
s.  21  fl),  provides:  "Where  any  quantity 
of  coal  exceeding  two  hundredweight  is 
delivered  bv  means  of  any  vehicle  to  a 
purchaser,  the  seller  of  the  coal  shall  there- 
with deliver,  or  cause  to  be  delivered,  or  to 
be  sent  by  post  or  otherwise,  to  the  pur- 
chaser or  to  nis  servant,  before  any  part  of 
the  coal  is  unloaded,  a  ticket  or  note 
according  to  the  form  in  the  Third  Schedule 
to  this  Act,  or  according  to  a  form  to  the 
like  effect." 

H.  D.  Bonsey^  for  the  appellant. — Sec- 
tion 21  (1)  of  the  Weights  and  Measures 
Act,  1889,  re(iuires  a  ticket  to  be  given 
where  there  is  a  delivery  by  a  vehicle. 
There  must,  therefore,  be  a  separate  ticket 
for  each  vehicle,  unless  a  number  of  vehicles 
are  sent  at  the  same  time.  Here  there 
was  a  considerable  interval  between  the 
deliveries.  If  there  is  more  than  one 
delivery,  there  must  be  a  ticket  for  each. 

Bailhachey  K.C.,  for  the  respondents,  was 
not  called  on. 

Alverstone,  L.C.J.— The  case  is  quite 
plain  when  it  is  understood  that  the  object 
of  the  Act  was  that  every  receiver  of  coals 
should  have  an  opportunity  of  being  satisfied 
that  he  has  got  the  correct  weight  For 
that  reason  it  provides  that  if  the  coal  is  in 
sacks  a  note  ot  the  weight  of  the  coal  is  to 
be  delivered  to  the  purchaser,  and  if  in 
bulk  a  note  both  of  the  weight  of  the  coal 
and  of  the  weight  of  the  vehicle  is  to  be 
delivered  to  him,  so  that  he  can  test  whether 
or  not  the  coal  is  of  the  correct  weight 
From  the  practical  point  of  view  of  an 
endeavour  to  protect  the  purchaser  the 
language  of  the  Act  seems  to  bo  reasonably 
plain.  Section  21  (1)  says:  "Where  anv 
quantity  of  coal  exceeding  two  hundred- 
weight IS  delivered  by  means  of  any  vehicle 
to  a  purchaser,  the  seller  of  the  coal  shall 
therewith  deliver,  or  cause  to  be  delivered, 
or  to  be  sent  by  post  or  otherwise,  to  the 
purchaser  or  to  his  servant,  before  any  part 
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of  the  coal  is  unloaded,  a  ticket  or  note 
acoordinff  to  the  form  in  the  Third  Schedule 
to  this  Act,  or  according  to  a  form  to  the 
like  effect."  The  form  in  the  Third  Schedule 
to  the  Act  says :  "  Take  notice  that  you  are 

to  receive  herewith tons cwt. 

lbs.  of  coal  [when  sold  in  tacksj  add]  in 

sacks,  each  containing cwt   [  When  sold 

in  bulh^  add} :  Weight  of  coal  and  vehicle  ; 
tare  weight  of  vehicle ;  net  weight  of  coal 

herewith  delivered  to  purchaser tons 

cwt.  lbs."     Then  comes  a  note 

that  "  where  coal  is  delivered  by  means  of  a 
vehicle  the  seller  must  deliver  or  send  by 
post  or  otherwise  to  the  purchaser  or  his 
servant,  before  any  part  of  the  coal  is 
unloaded,  a  ticket  or  note  in  this  form. 
Any  seller  of  coal  who  delivers  a  less 
(luantity  than  is  stated  in  this  ticket  or  note 
is  liable  to  a  fine.''  The  statute  means  that 
the  purchaser  shall  have  an  opportunity  of 
knowing  the  weight  of  coal  he  is  to  receive 
and  the  weight  oi  each  sack.  Mr.  Bonsey  is 
driven  to  contend  that  if  on  a  Saturday 
night  the  seller  writes  to  his  customer  that 
he  is  to  receive  so  many  tons  of  coal  in  so 
many  bags  of  1  cwt.  each  and  the  seller 
sends  his  waggon  every  day  in  the  following 
week  without  a  separate  ticket  on  each 
occasion  there  is  an  offence  against  the 
statute.  It  is  obvious  that  the  purchaser 
gets  no  extra  protection  bv  that.  He  has 
only  to  count  and  weigh  the  sacks  and  he 
^ts  the  full  protection  of  the  statute.  It 
IS  said  that  the  case  oi  Stangoe  v.  SlatteVy 
supra^  is  against  that  view.  But  when  the 
facts  of  that  case  are  understood  they  have 
no  application  to  this  case.  There  the  coal 
was  delivered  in  bulk  by  means  of  three 
carts  making  two  journeys  each,  and  no 
ticket  of  any  kind  was  delivered  except  a 
ticket  which  was  delivered  with  the  coal 
brouffht  on  the  second  Journey,  and  which 
merely  stated  the  net  weight  of  coal 
delivered  to  the  purchaser,  and  therefore 
the  ticket  gave  not  the  slightest  indication 
to  the  purchaser  of  the  weight  of  each 
deliverv,  and  it  was  contended  that  because 
the  ticket  stated  the  total  number  of  tons 
in  all  the  deliveries  taken  together  there  had 
been  a  sufficient  compliance  with  the  statute. 
I  do  not  think  tnat  Russell,  L.C.J., 
intended  to  lay  down  any  general  rule  of 
-the  kind  that  Mr.  Bansey  contended  for. 
If  he  did  it  was  not  necessary  for  the 
decision.  The  magistrates  in  this  case  were 
right  in  holding  that  the  statute  had  been 
obeyed  when  the  receiver  was  told  that  he 
was  to  receive  twelve  tons  of  coal  in  240 
sacks,  each  sack  containing  112  pounds; 
and  tne  Act  does  not  mean  that  a  separate 
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ticket  must  be  sent  with  each  waggon 
giving  the  number  of  sacks  that  the  waggon 
has  on  it 

Ridley,  J.— I  am  of  the  same  opinion. 
When  you  look  at  ss.  21  (I)  and  22  (I)  it 
appears  clear  that  there  is  a  distinction 
between  the  case  where  coal  is  delivered  in 
sacks  and  the  case  where  there  is  delivery 
in  bulk.  Where  it  is  delivered  in  saclcs 
s.  21  (1)  applies,  and  according  to  that 
section  it  is  sufficient  if  with  regard  to  the 
whole  of  the  quantity  of  coal  to  be  delivered, 
whether  in  one  or  more  despatches,  there 
is  sent  by  post,  in  time  for  the  customer 
to  receive  it  before  any  part  of  the  coal 
is  unloaded,  a  ticket  or  note  stating  the 
number  of  sacks  and  the  weight  in  each. 
The  purchaser  is  sufficiently  protected  by 
that,  and  the  section  does  not  require  the 
delivery  with  each  load  of  coal  of  a  ticket 
stating  its  weight  and  the  contents  of  each 
sack.  It  is  sufficient  for  his  protection  if 
he  receives  a  ticket  which  relates  to  the 
whole  and  describes  the  contents  of  each 
sack  which  is  to  form  part  of  the  whole. 
Where  the  coal  is  to  be  delivered  in  bulk 
different  requirements  are  necessary.  The 
purchaser  cannot  judge  whether  it  is  up  to 
the  proper  weight  unless  he  has  a  note 
stating  tne  weignt  of  each  delivery.  There- 
fore s.  22  (I)  provides  differently  from 
s.  21  (1),  and  says  that  where  any  quantity 
of  coal  exceeding  two  cwt.  is  conveyed  for 
delivery  on  sale  in  a  vehicle  in  bulk,  the 
seller  of  the  coal  shall  state  on  the  ticket 
the  weight  of  the  vehicl^  or  of  the  vehicle 
and  of  the  animal  drawing  it  where  both 
are  weighed  together,  as  w&l  as  the  weight 
of  the  coal.  You  cannot  do  that  unless  you 
send  a  ticket  with  each  load.  It  is  neces- 
sary that  there  should  be  with  coal  delivered 
in  bulk  such  a  ticket  with  each  load,  but  not 
in  the  case  of  coal  delivered  in  sacks. 

Darlino,  J.— I  am  of  the  same  opinion. 
If  the  legislature  had  intended  what  was 
argued  by  Mr.  Bonsey  they  would  not  have 
allowed  the  note  to  be  sent  by  post. 

Appeal  dismissed. 

Solicitors  for  the  appellant:  Wilkins  k 
Sons.  Aylesbury. 

Solicitors  for  the  respondents  :  Crowders, 
Vizard,  Oldham  k  Co.,  for  R.  H.  Barrett, 
Slough. 
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KING'S    BENCH  DIVISION. 


April  16,  1908. 

(Before  Ridley  and  Darling,  JJ.) 

J.  King  and  W.  H.  Kino  v.  Metropolitan 
District  Railway  Company. 

Criminal  law— Arrest,  power  of— Railway 
company,  by,  acting  oy  special  constable 
—Metropolitan  District  Railway  Act, 
1900  (63  &  64  Vict.  c.  cclxxiii). 

A  county  court  judge  non-suited  the  plain- 
tiffs in  an  actum  for  false  imprison- 
ment. It  appeared  that  they  were 
arrested  by  a  special  constable  appointed 
under  s,  55  of  the  Metropolitan  bistrict 
Railway  Act,  1900,  o»  a  charge  of  steal- 
ing metal  from  the  metropolitan  District 
Railway  Company.  They  were  prose- 
cuted oy  the  railway  company^  and 
acquitt^.  The  plaintiffs  put  in  the 
depositicms  at  the  contusion  of  their 
case,  and  in  these  there  uhxs  evidence 
that  metal  similar  to  that  ovmed  by  the 
railway  company  vhis  found  in  the 
prisonert^  possession,  nut  there  was 
no  admission  that  *^  a  felony  had  been 
committed'*  or  any  finding  to  that  effect j 
flw  the  case  never  went  to  the  jury.  The 
plaintiffs  appealed  against  the  decision 
of  non-suit, 

Ridley  and  Darling,  JJ.,  agreed  that  on 
the  facts  there  was  no  evidence  of  the 
absence  of  reasonable  and  probable 
cause  to  suppose  that  the  plaintiffs  had 
committed  a  felony ;  but  they  differed 
on  the  question  of  whether  it  was  proved 
that  a  felony  had  been  in  fact  committed 
by  some  person. 

Darling,  J.,  toas  of  opinion  that  as  there 
ufas  no  finding  or  admission  that  a 
felony  had  been  in  fact  committed,  and 
as,  in  his  opinion,  the  provision  in 
s,  55  (2)  of  the  Act  did  not  protect  the 
special  constahle,  as  the  power  to 
follow  and  arrest  any  person  who  has 
departed  from  any  of  the  said  railway 
stations  or  works"  loas  limited  by  t/ie 
subsequent  words  ^^  after  committina 
therein  or  thereon  any  offence  for  which 
he  might  have  been  arrested  while  within 
or  upon  the  said  railway  stations  or 
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works,"  the  special  constable^  on  the 
evidence  of  tne  plaintiffs,  was  not  pro- 
tected^ and  the  case  ought  not  to  nave 
been  vnthdrawn  from  the  jury. 

The  question  of  whether,  if  the  special  con- 
stable  were  protected,  his  protection 
vfould  extend  to  the  railway  company, 
was  raised,  but  not  decided,  by  Das- 
ling,  J. 

Ridley,  J.,  held  that  the  decision  of  the 
county  court  judge  was  right,  as  all  the 
evidence  was  to  the  effect  that  a  felony 
had  been  committed,  and  that  therefore 
the  special  constahle,  in  his  capacity  as 
a  private  person,  was  protected.  He 
doubted  the  limitalion  put  by  Dab- 
ling,  J.,  on  s,  6b  of  the  company's 
special  Act,  Accordingly  the  appeal 
Ufas  dismissed. 

Section  55  of  the  Metropolitan  District 
Railway  Act,  1900  (63  (t  64  Vict, 
c,  cclxxiii),  considered. 

Appeal  from  the  Brompton  county  court. 

The  plaintiffs  brought  an  action  against 
the  defendants  in  the  county  court  for 
malicious  prosecution  and  false  imi>ri8on- 
ment.  The  judge's  notes  of  the  evidence 
were  as  follows : 

James  King,  examined.—  I  had  been  in 
employment  of  defendant  compkany  twenty- 
seven  3[ears.  May  1st  Mr.  Smithson,  head 
officer  in  their  detective  department,  came 
to  me  at  home  about  7  p.m.  I  had  been  at 
work.  Mr.  Hall  (a  detective.  Metropolitan 
Police)  and  Mr.  Collier  were  with  him.  He 
said,  "  We've  been  to  your  brother's,  and  he 
has  some  lead  and  copper  fetched  last 
Friday,  which  you  stole  from  the  railway." 
I  said,  "  No,  I  know  nothing  about  it"  He 
asked,  ^*  Did  he  fetch  some  lead  from  here 
last  Friday  1"  I  said,  "  Yes,  but  nothing  to 
do  ^ith  the  railway,  and  never  was  on  it" 
He  said  he  must  come  in  and  search.  I  said, 
"  Very  good."  I  went  into  the  back  room, 
and  (Collier  was  put  in  charge  of  me  while 
the  others  searched  my  place,  but  found 
nothing  concerning  the  company.  When 
they  came  back  Hall  said  to  Smithson. 
"What  are  you  goin^  to  do  with  Kingt" 
He  said,  "Take  him  into  custody."  They 
didn't  ask  me  how  I  got  the  lead.  We  all 
went  to  the  station.  Walked  to  Hammer- 
smith Broadway,  and  then  hy  cab  to  North 
Fulham  Police  Station.  The  inspector  asked 
Smithson  if  he  was  going  to  charge  me.   He 
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aaid  he  would ;  it  was  property  belonging  to 
the  company,  and  he  should  charge  us  both. 
That  was  the  lead  he  had  there.  He  had  no 
copper  then.  I  was  charged  and  put  in  the 
cell  till  9  o'clock  next  morning,  then  taken 
in  the  van  to  the  West  London  Police  Court 
and  taken  before  the  magistrate  and  prose- 
cuted bv  the  company.  I  was  in  the  cell  till 
5  o'clock,  and  then  was  bailed.  Appeared 
again  on  9th,  16th,  23rd,  and  30th,  when  I 
was  committed  and  tried  on  June  12th  at 
Clerkenwell  Sessions.  Mv  brother  and  I 
gave  evidence,  and  after  that  the  jury  said 
were  was  not  sufficient  evidence  to  convict, 
and  stopped  the  case.  It  was  suggested  that 
the  leaa  fitted  some  pots  used  by  the  con- 
tractors on  the  railway.  The  lead  and  pots 
were  handed  to  the  jur^,  who  said  it  didn't 
fit  and  the  lead  was  evidently  nine  or  ten 
years  in  decay.  [The  witness  then  dealt 
with  items  of  special  damage.] 

Cross-examined.— I  received  my  wages  up 
to  June  22nd  after  the  case  was  over.  I  was 
always  liable  to  a  week's  notice.  I  know 
Smithson  is  the  chief  inspector  of  the  rail- 
way. [Metropolitan  District  Railway  Act, 
1900,  s.  55,  as  to  appointment  as  special 
constables,  and  power,  protection,  and  privi- 
leges, and  power  of  arrest^  put  in.  See 
tn/m.]  I  aidn't  call  on  him  to  show  his 
authority.  I  have  known  him  ever  since  I 
have  been  on  the  railway.  Have  not  been 
on  unfriendly  terms.  I  saw  him  at  the 
station  when  I  was  charged  with  stealing 
coal  from  another  railway  in  January,  and 
my  solicitor  said  he  was  there  to  speak  as  to 
my  character.  I  cannot  say  for  certain 
whether  he  had  any  ill-will  or  malice  against 
me.  I  don't  think  he  had  a  good  feeling 
from  what  he  said  when  we  left  the  court  in 
January  after  the  coal  case.  He  said  I  was 
to  be  suspended  in  the  case  of  committing  a 
felony  and  must  not  go  back  to  work.  He 
never  gave  me  a  glass  of  drink.  I  was  not 
suspended.  He  wanted  me  suspended,  but 
I  went  to  the  engineer,  and  he  didn't  suspend 
me.  I  don't  suppose  he  went  there  to  do  me 
barm.  I  know  that  large  numbers  of  copper 
bonds  have  been  stolen  from  the  company 
during  the  past  few  years,  and  persons  nave 
been  convicted.  I  never  heard  tnat  any  lead 
has  been  stolen.  I  have  heard  that  cables 
covered  with  lead  have  been  stolen  and 
people  have  been  caught  and  prosecuted, 
and  prosecutions  are  gomg  on  now.  I  had 
heard  that  before  May  1st.  I  live  at  Brad- 
more  Grove.  I  denied  all  knowledge  of 
an^hing  belonging  to  the  District  Railway 
going  away  from  my  premises.  My  wife 
didn  t  say,  **  J  im  put  a  sack  ia  the  van  la.«t 
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Friday  night  when  it  went  awa^,"  nor  did 
my  son  say,  "  Father  put  a  sack  in  the  van, 
but  I  do  not  know  what  was  in  it."  He  said 
something  was  taken  away  last  Friday  night 
in  a  sack,  but  he  didn't  know  what  was  in 
it.  I  told  them  some  lead  had  been  taken 
away  on  the  Friday,  but  it  had  nothing  to 
do  with  the  company.  I  told  them  that  at 
the    front   door    before    they  entered  the 

f  remises.  I  made  no  answer  when  charged, 
am  a  ganger  on  the  company.  There  is  a 
hut  and  a  small  store  with  separate  doors 
by  the  side  of  the  line  between  Hammer- 
smith Broadway  and  Ravenscourt  Park, 
which  are  used  by  the  whole  of  the  men. 
There  was  lead  in  the  sack  that  left  my 
premises  on  the  Friday.  No  copper  wire  to 
my  knowledge.    I  believe  I  put  the  lead  in. 

Ke-examined.— It  was  no  good  to  me.  I 
did  not  require  it  in  the  shed  at  the  back  of 
my  premises,  so  I  sent  it  to  my  brother.  It 
had  oeen  there  since  1901.  It  had  belonged 
to  my  brother-in-law  Fletcher.  I  had,  and 
have,  witnesses  to  prove  that.  I  daresay 
there  were  1^  cwt.  in  the  sack.  The  hut  is 
used  for  stores  for  repairing  the  permanent 
wav  and  for  the  men  to  &ive  their  meals, 
and  the  store  is  used  for  keeping  materiais 
for  the  permanent  way.  I  used  the  hut 
We  all  used  it.  I  was  foreman  ganger. 
There  were  some  metal  pots  in  the  hut, 
which  were  used  by  the  contractors'  men 
during  the  electrification  of  the  railway. 
They  were  produced  at  the  s&ssions,  and  it 
was  suggested  that  some  of  the  pieces  of 
lead  fitted  them,  and  it  was  supposed  they 
had  been  melted  in  them,  but  the  jury,  on 
examining  the  pots  and  lead,  found  they  did 
not  fit. 

William  Henry  King  examined.— Was 
thirty  years  in  the  service  of  the  company 
and  left  eight  or  nine  years  ago  and  started 
as  a  furniture  dealer  at  182,  Munstcr  Road, 
and  was  doing  pretty  tidy  up  to  May,  1907. 
April  30th,  I  dismissed  a  man  named 
Stockman  who  had  been  in  my  service.  I 
have  never  been  charged  in  my  life.  May 
1st,  Stockman  came  back  to  my  place 
with  Smithson  and  Hall.  Smithson  said, 
'*  I  have  come  to  ask  you  about  some  copper 
and  lead  stolen  from  the  District  Railway." 
I  said,  "I  have  got  none."  "Do  you 
mean  to  tell  me  you  have  not 
got  any  copper?"  I  said,  "Copper? 
Yes,  I  have  some  copper,  come  with  me." 
I  took  them  through  workshop  into  back 
yard  and  pointed  out  a  bag  and  said,  "  That's 
copper,  turn  it  out  and  look  if  anything 
belongs  to  you."  They  did  so,  and  said 
nothing  belonged  to  them.    Hall  then  said. 
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**  Now,  King,  you  have  some  copper,  don't 
be  a  fool,  ifyou  will  tell  us  where  it  is  it 
will  come  much  easier  for  you."  I  said  I 
had  no  copper.  "  Search  my  place  while  I 
stop  here  and  see  if  you  can  find  any." 
They  did  not  search  it  then.  Smithson 
said, "  Now,  youVe  got  some  lead."  I  said, 
"  If  I  have,  let  the  man  who  told  you  come 
i^nd  find  it."  They  called  Stockman,  and  he 
pulled  a  bag  out  of  the  workshop  into  the 
yard,  and  in  that  bag  was  found  some  lead. 
There  was  something  over  1  cwt.  Some 
moulded  lumps  and  some  leaves.  Hall 
said  to  Smithson,  **  Can  you  swear  to  the  • 
lead  1 "  He  took  his  pocket  knife  out  and  a 
piece  of  the  lead.  Hall  said,  "  Can  you  swear 
to  it?"  He  said  ^^Yes,  that's  the  com- 
pany's property."  Hall  said  to  him,  "  What 
are  you  going  to  do  with  King  ? "  "  Oh," 
he  said,  **  lock  him  up,"  and  Hall  took  me 
into  custody.  They  asked  me  where  I  got 
it.  Smithson  did.  I  said  I  got  it  from  my 
brother's  house,  15,  Bradmore  Grove.  I 
was  taken  to  Fulham  Station,  about  ten 
minutes'  walk,  with  the  three,  and  a  barrow 
with  the  lead.  No  copper  was  found.  I 
was  released  on  bail  about  10  o'clock.  Next 
day  brought  up  and  charged  with  stealing 
lead  and  other  nietal.  Afterwards  I  was 
charged  also  with  stealing  some  copper. 
Before  I  went  before  the  magistrate  I  was 
brouf;ht  up  on  the  same  dates  and  tried  and 
acquitted,  as  my  brother.  [The  witness 
then  dealt  with  special  damage.] 

Cross-examined. — Mine  is  a  second-hand 
furniture  and  miscellaneous  property  busi- 
ness. My  rent  is  £55.  My  wife  and  I  look 
after  the  business.  We  did  keep  books, 
but  I  have  not  lately.  I  kept  a  profit  and 
loss  account.  My  books  are  not  here.  On 
May  1st  Hall  and  Smithson  called  about 
7  o'clock.  Smithson  said  they  were  making 
inquiries  as  to  some  lead  and  copper  sup 
posed  to  be  stolen  from  the  District  Railway. 
I  denied  all  knowledge  of  it.  I  didn't  say 
the  only  scrap  copper  I  had  was  a  broken-up 
fire-guard.  I  produced  the  bag.  I  said  I 
had  no  lead.  I  saw  Stockman  across  the 
road.  Hall  called  him.  I  didn't  say  "  I  see 
the  ^me's  up.  I  shall  have  to  go  through 
it.  1  see  who  has  turned  Copper."  I  said 
nothing  like  it.  I  again  deniea  having  any 
other  metal  than  the  fire-guard.  Stockman 
then  went  into  the  workshop  and  pulled  the 
bag  out,  and  Smithson  turned  it  out,  and  it 
contained  lead  but  no  copper.  Stockman 
didn't  say,  "He  has  made  away  with  the 
copper  sticks."  He  said,  "  You  told  me  you 
would  have  me  locked  up  for  stealing  a 
screw,  now  I've  got  you  first,"  tapping  me 
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on  the  shoulder.  I  said,  "  Very  well."  Hall 
arrested  me  afterwards.  I  never  heard  my 
wife  say,  *'  You  wicked  beast,  I  have  cautioned 
you  over  and  over  again.  I  told  vou  you 
would  get  into  trouble  some  day."  I 
did  say  I  had  to  go  away,  and  perhaps 
shall  not  get  home  to-night  She  didn't 
sa^  that  in  reply.  I  don't  know  what  she 
said.    I   never  said  I  must  have  been  a 

b fool  to  have  anything  to  do  with  the 

stuff,  or  anything  like  it,  on  the  way  to  the 
station.  I  knew  Smithson  as  a  man  in  an 
important  position  for  years.  I  said  I 
haan't  got  any  lead.  I  said  if  I  had  sot  any 
lead  stolen  let  the  man  come  and  find  it  I 
told  them  where  I  ffot  the  lead  from.  I 
said  I  hadn't  got  any  lead  because  the  word 
"  stolen  "  was  used  in  the  first  place.  I  have 
never  had  any  difference  or  unpleasantness 
with  Smithson.  He  said  "  I've  got  my  knife 
into  your  brother's  heart  and  I  shall  do  all 
I  can  for  him."  Hall  neard  him  say  so. 
That  was  said  at  the  sessions  by  me.  I  had 
never  heard  of  the  thefts  of  copper  and 
lead,  I  only  heard  of  it  by  tiiis  coming 
up. 

Re-examined— They  hadn't  the  copper 
bonds  when  I  was  on  the  railway.  It 
wasn't  electrified.  They  asked  me  about 
copper  and  lead  stolen  from  the  District 
Railway.    I  said  I  had  got  none. 

Police-sergeant  Henry  William  Arney 
examined.— -In  charge  ofpol  ice  station  when 
plaintiffs  brought  in.  William  Henry  King 
at  7.30,  James  King  at  8.30.  They  were 
placed  in  the  charge-room,  and  Smithson 
and  Hall  spoke  to  me,  and  Hall  said  he  was 
going  to  charge  them  for  being  concerned 
together  in  stealing  lead,  the  property  of 
the  company.  They  told  me  their  story. 
I  asked  Smithson  if  he  could  identify  the 
lead.  He  said,  "  Yes,  certainly."  That  was 
the  moulds.  I  pointed  to  the  leaves  and 
asked  if  he  identified  them.  He  siaiid  '*  Yes." 
The  men  were  charged.  W.  H.  King 
said  they  were  his  own  propertv.  No 
copper  was  in  question  till  the  following 
morning,  when  some  pieces  were  brought  in. 
They  had  no  mark  on  them.  A  further 
charge  was  preferred.  They  were  said  to 
be  found  on  W.  H.  King's  premises.  I 
went  to  the  police  court  and  the  sessions. 
The  moulded  lead  was  produced  to  the  jury. 
The  charge  as  to  the  leaves  was  not  men- 
tioned at  the  sessions.  I  cannot  say  whether 
thev  were  given  up  to  plaintiff  before  the 
trial.  They  were  not  produced  at  the  sessions. 
I  heard  the  jury  say  the  moulded  pieces 
did  not  fit  the  pots.  I  didn't  hear  anything 
said  as  to  the  age  of  the  lead.    I  should  not 
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have  taken  the  charge  if  SmithBOn  had  not 
identified  the  lead  and  copper. 

Cross-examined.  [Notes  (made  at  a  later 
date^  read.}— I  told  Smithson  there  was  not 
much  evidence  unless  he  identified  the  lead. 
King  simply  claimed  the  leaves.  Not  the 
other  lead.  I  don't  recollect  Smithson 
saying  the  leaves  were  painted  with  paint 
used  by  the  companv,  and  he  believed  they 
were  theirs.  He  didn't  say  it  was  not  easy 
to  identify  molten  lead,  but  it  was  like 
the  lead  used  along  the  cables.  He  said  he 
could  identify  the  lead.  I  was  present 
when  the  copper  charge  was  made.  W.  H. 
King  said  the  leaves  were  his  own  property. 
There  was  not  sufficient  evidence  till 
Smithson  identified  the  lead.  Thev  told 
me  what  Stockman  had  said.  That  he  had 
told  them  where  it  came  from.  I  know  it 
was  he  who  gave  the  information.  The 
copper  was  identified  by  Smithson.  They 
saia  some  of  the  pieces  were  found  at  W.  H. 
King's  house. 

Re-examined.— I  didn't  see  Stockman 
when  they  were  given  in  charge.  I  believe 
he  was  outside  looking  after  the  barrow.  I 
didn't  know  he  was  a  dischar^d  servant. 
I  remember  there  were  questions  at  the 
trial  as  to  the  number  of  pieces  of  copper 
Stockman  had.  He  varied  the  numoer 
several  times.  [To  the  judge]  I  cannot 
say  why  the  case  took  so  long  at  the  police 
court. 

John  Wilson,  examined,  second  clerk  at 
West  London  Police  Court.— I  produce  the 
original  depositions.  [Stockman's  deposi- 
tions read.] 

Stockman  stated  in  his  depositions  that 
he  was  employed  by  William  King  as  a 
porter,  and  that  on  April  26th  he  had 
nelpea  another  man  to  remove  some  lead 
from  a  van  which  came  to  the  shop  about 
9  p.m.  The  bag  broke  and  lead  and  copper 
came  out ;  and  he  identified  the  lead  and 
copper  as  that  found  on  W.  King's  pre- 
mises. 

Other  evidence  on  the  depositions  was  to 
the  effect  that  the  lead  and  copper  was 
similar  to  that  used  on  the  District  Railway. 

The  county  court  judge  made  the  follow- 
ing notes  of  his  judgment : 

1.  That  Smithson,  by  virtue  of  his 
appointment  under  the  company's  special 
Act,  was  acting  as  a  constable,  and  with 
powers  and  protection  as  a  constable  in 
respect  of  the  exercise  of  his  duties. 

2.  That  as  a  constable  he  was  entitled  to 
arrest  or  give  into  custody  persons  whom 
he  rea^nably  suspected  of  being  guilty  of 


72  J.  p.  294. 

felony  in  relation  to  the  company's  pro- 
perty. 

3.  That  if  he  had  acted  only  on  the  infor- 
mation of  Stockman  in  giving  the  plaintiffs 
into  custody,  the  question  whether  he  was 
justified  in  acting  on  that  information  would 
require  further  investigation  ;  but 

4.  That  the  other  admitted  facts,  viz. : 
^a)  That  W.  H.  Kine,  when  questioned, 

diet  not  produce  the  lead  in  his  possession ; 

(b)  That  it  was  only  discovered  when  pro- 
duced by  Stockman ; 

(c)  That  it  was  then  examined  by  Smith- 
son,  who  identified  it  with  the  lead  used  by 
the  company,  and 

(d)  That  it  was  admittedly  sent  from 
James  King's  house  to  W.  H.  King's 
premises  constituted  reasonable  and  pro- 
bable cause  for  the  arrest  and  prosecution 
of  both  plaintiffs. 

He,  therefore,  withdrew  the  cases  from 
the  jury  and  directed  a  verdict  for  the 
defendants  in  each  case. 

The  plaintiffs  appealed. 

By  s.  55  of  the  Metropolitan  District 
Railway  Act,  1900  (C3  &  64  Vict.  c.  cclxxiii)  : 
"  Subject  to  the  conditions  herein  set  forth 
any  metropolitan  police  magistrate  or  two 
justices  having  jurisdiction  in  the  city  of 
London  or  iu  any  one  of  the  counties  or 
boroughs  in  which  the  constables  are  to  act 
may  on  the  application  of  the  company 
appoint  all  or  so  many  as  they  think  nt  of 
the  persons  recommended  to  them  for  that 
purpose  by  the  company  to  act  as  special 
constables  upon  and  within  the  whole  of 
the  railway  stations  and  works  belonging 
or  leased  to  or  worked  by  the  company  and 
every  or  any  part  thereof  respectively  and 
the  following  provisions  shall  apply  to  every 
appointment  so  made : 

"(1)  Every  person  so  appointed  shall 
make  oath  or  declaration  in  due  form  of 
law  before  any  such  magistrate  or  justices 
respectively  in  the  said  city  or  in  any  one 
of  the  counties  or  boroughs  in  which  such 
person  is  to  act  duly  to  execute  the  office  of 
a  constable : 

'*(2)  Every  person  so  appointed  and 
having  been  sworn  or  havine  made  such 
declaration  as  aforesaid  shall  during  the 
continuance  of  his  appointment  have  all  the 
powers  protection  and  privileges  of  a  con- 
stable in  respect  of  the  exercise  of  his 
duties  and  may  follow  and  arrest  any  per- 
son who  has  departed  from  any  of  the  said 
railway  stations  or  works  after  committing 
therein  or  thereon  any  offence  for  which  be 
might  have  been  arrested  while  within  or 
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upon  the  said  railway  stations  or  works 

Symmons^  for  the  plaintiffs.— Neither  the 
Metropolitan  District  Railway  nor  Smith- 
son,  their  servant,  had  anv  right  to  arrest 
either  of  the  plaintiffs.  That  was  the  evi- 
dence before  the  county  court  judge.  For 
it  was  not  proved  that  a  felony  had  been  in 
fact  committed  in  connection  with  which 
the  plaintiffs  were  arrested.  There  was 
evidence  that  this  sort  of  felony  had  been 
committed  on  the  railway.  But  there  was 
no  admission  or  finding  that  a  definite 
felony  had  been  committed  in  connection 
with  which  the  plaintiffs  were  arrested. 
That  being  so,  the  defendants  could  only 
justify  in  the  action  by  proving  that  Smith- 
son  at  the  time  of  the  arrest  was  acting  as 
a  constable  and  is  protected,  and  also  that 
they  are  entitled  to  that  protection.  There 
was  no  evidence  that  Smithson  was  ap- 
pointed under  or  was  a  special  constable 
under  s.  55  of  the  Metropolitan  District 
Railway  Act,  1900.  If  he  was  a  special 
constable  under  that  section,  it  does  not 
protect  him,  as  the  i>ower  to  follow  and 
arrest  under  sub-s.  (2)  is  limited  to  the  case 
of  a  person  who  has,  in  fact,  committed  an 
offeqce  upon  the  railwajr.  Otherwise  the 
special  constable  only  enjoys  the  protection 
and  privileges  of  a  constable  within  the  area 
of  the  railway  and  its  works.  If  Smithson 
was  protected  under  the  section,  that  pro- 
tection does  not  extend  to  the  defendants. 
[The  learned  counsel  then  argued  that  there 
was  evidence  of  a  want  of  reasonable  and 
probable  cause  for  suspecting  the  plaintiffs 
of  committing  a  felony.  The  case  is  not 
reported  upon  that  question.] 

Hosktll,  K.C.  {Dianey  with  him),  for  the 
defendants.  —  [Ridley,  J.— We  need  not 
trouble  you  on  the  question  of  reasonable 
and  probable  cause.]  All  the  evidence  went 
to  show  that  a  felony  had,  in  fact,  been 
committed,  and  that  the  defendants  had 
had  stolen  from  them  metal  similar  to  that 
found  in  the  plaintiffs'  possession.  But 
that  is  immaterial,  as  Smitnson  is  protected 
under  s.  55  of  the  special  Act,  and  the 
defendants  are  entitled  to  that  protection. 
By  sub-8.  (1)  of  the  section  the  special 
constable  becomes  a  constable  with  the 
attendant  protection  and  privileges.  Sub- 
section (2)  gives  in  express  words  the  power 
to  follow  and  arrest  a  person  away  from  the 
company's  property;  that  power  may  be 
exercised  in  the  case  of  a  person  reasonably 
suspected  of  having  committed  felony,  and 
is  not  limited  to  the  case  where  the  person 
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has  actually  committed  the  felony,  for  in 
the  latter  case  a  private  person  mi^t  make 
the  arrest. 

Darling,  J.— In  this  case  I  have  the 
misfortune  not  to  be  of  the  same  opinion  as 
my  learned  brother.  These  two  plaintiffs 
were  arrested  and  prosecuted  at  the  instance 
of  the  defendants,  the  Metropolitan  District 
Railway  Company,  and  they  brought  an 
action  for  false  imprisonment  and  malicious 
prosecution  against  the  railway  company 
only.  With  regard  to  the  action  for 
malicious  prosecution,  I  think  that  the 
course  taken  by  the  county  court  judge 
was  warranted  by  the  facts  either  proved  or 
admitted  before  him.  With  re^rd  to  the 
action  for  false  imprisonment,  if  a  private 
person  takes  another  into  custody,  to  justify 
nimself  he  must  prove  that  a  felony  has 
been  committed  and  that  there  was  reason- 
able and  probable  cause  for  supposing  that 
the  person  arrested  had  committed  that 
felony.  Now,  in  the  first  place,  the  defen- 
dants here  seem  to  me  to  be  private 
persons;  the  District  Ck>mpany  are  not 
constables,  but  it  might  be— my  judgment 
does  not  proceed  upon  that  ground — ^it 
might  be  that  they  were  entitled  to  the 
protection  of  a  constable,  because  they  acted 
through  a  special  constaole.  I  do  not  want 
to  decide  that  point,  but  it  may  be  that  ihey 
would  be  so  protected :  for  in  my  opinion 
the  constable,  if  he  haa  been  the  defendant 
in  the  action,  would  not  have  been  protected 
hj  this  statute,  s.  55  of  the  Metropolitan 
District  Railway  Act,  1900.  So  far  as  I 
know,  the  distinction  between  what  a 
private  person  may  do  and  what  a  con- 
stable may  do  in  the  matter  of  an  arrest 
was  first  laid  down  in  the  case  of  Beekwiih  v. 
PhUby  {1827\  6  B.  &  C.  638,  where  in  Lord 
Tenterden's  judgment  will  be  found  this 
statement  of  the  law:  ** There  is  this  dis- 
tinction between  a  private  individual  and  a 
constable :  in  order  to  justify  the  former  in 
causing  the  imprisonment  of  a  person  he 
must  not  only  make  out  a  reasonable  ground 
of  suspicion,  out  he  must  prove  that  a  felony 
has  actually  been  committed ;  whereas  a 
constable,  having  reasonable  ground  to  sus- 
pect that  a  felony  has  been  committed,  is 
authorised  to  detain  the  party  suspected 
until  inquiry  can  be  made  bv  the  proper 
authorities."  That  is  a  well-known  rule 
that  has  been  acted  on  over  and  over  again ; 
but  it  is  not  enough  to  vac[nely  suspect  that 
a  felony  has  been  com  nutted  because  we 
know  tnat  many  felonies  are  committed. 
And  in  the  case  of  a  railway  company  I 
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suppose  there  is  not  a  railway  company  that 
is  not  robbed  every  day :  that  would  be  a 
felony ;  but  we  must  look  a  little  farther  to 
see  what  connection  there  is  between  the 
felony  which  we  must  assume  to  have  been 
committed  and  the  person  to  be  arrested. 
If  there  is  no  connection  at  all,  it  is  perfectlv 
obvious  it  is  no  answer  to  say,  **  Oh,  I  took 
you  up  because  a  felony  had  been  com- 
mitted." As  I  pointed  out  in  the  course 
of  the  argument,  you  might  say  so  every 
moment  of  the  da^.  You  must  show  con- 
nection, and  that  is  plainly  laid  down  in  a 
case  eleven  years  after  the  case  I  have  just 
cited :  it  is  only  a  case  at  nisi  prtus^  it  is 
true,  out  it  states  the  law  as  it  is  always  laid 
down.  Tindal,  C.J.,  in  the  case  of  Allen  v. 
Wright  (1887),  8  C.  &  P.,  at  p.  526,  said : 
*'  The  only  two  points  upon  which  you  must 
be  satisfied  before  you  can  find  a  verdict  for 
the  defendant  are,  first,  that  a  felony  had 
actually  been  committed  ;  that  some  person 
or  other  had  stolen,  according  to  the 
evidence,  about  half  the  feathers  from 
the  bed;  and,  second,  that  the  circum- 
stances were  such  that  you  yourselves,  or 
any  responsible  person  acting  without 
passion  and  prejudice  would  have  fairly 
suspected  the  plaintiff  of  being  the  person 
who  did  it."  There  he  puts  the  felony 
specifically— stolen  "the  feathers  from  the 
bed,"  not  committed  a  felony  at  large,  some 
felony,  any  felony,  or  if  it  be  a  question  of 
theft,  any  theft,  out  a  felony  in  regard  to 
the  matter  as  to  which  the  prisoner  is 
suspected  or  is  charjged.  Now  Mr.  RoskUl, 
upon  this  point  being  taken  against  him, 
answers  that  a  felony  had  been  committed. 
That  has  not  been  found  as  a  fact  for  the 
simple  reason  that  the  case  was  never  left 
to  the  jury.  Then,  as  it  has  not  been  found 
as  a  fact,  Mr.  Roskill,  it  seems  to  me,  is  not 
entitled  to  say  a  felony  had  been  committed. 
He  does  not  allege  that  there  is  any  distinct 
admission  by  the  advocate  for  the  plaintiffs' 
such  as  "I  admit  that  a  felony  had  been 
committed,"  but  he  points  to  the  evidence. 
He  points  to  James  King's  cross-examina- 
tion where  James  King  says  this  :  "  I  know 
that  large  numbers  of  copper  bonds  have 
been  stolen  from  the  compiEiny  during  the 
past  few  years  and  persons  have  been 
convicted."  That  is  not  an  admission  of  a 
felony  with  regard  to  these  particular 
articles  nor  to  any  articles,  except  those 
which  have  already  been  the  suoject  of 
prosecution.  "  I  never  heard  that  an^  lead 
has  been  stolen."  That  is  not  an  admission 
about  anything  in  his  possession.  "  I  have 
heard  that  cables  covered  with  lead  have 
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been  stolen,  and  people  have  been  cauj^ht 
and  prosecuted  and  prosecutions  are  going 
on  now.  I  had  heara  that  before  May  1st." 
I  cannot  see  upon  this  nor  upon  anything 
else  that  has  been  called  to  my  attention 
any  admission  that  a  felony  had  been 
committed.  That  is  fatal  to  Mr.  Roskill 
upon  the  false  imprisonment  point,  unless 
he  can  make  out  that  the  person  arresting 
can  justify  the  arrest  as  a  police  constable 
and  not  as  a  private  person.  If  he  is  a 
police  constable  he  can  justify  his  action, 
even  though  a  felony  had  not  been  com- 
mitted, if  there  was  reasonable  and  probable 
cause  for  supposing  that  the  person  arrested 
had  committed  it.  I  am  not  going  to 
decide  whether  the  Metropolitan  District 
Railwajr  Company  can  put  themselves  in 
the  position  of  a  police  constable  because 
they  employ  a  police  constable.  It  would 
be  easy  to  argue  if  they  were  in  that 
position  that  anvbody  who  said  to  a  police- 
man "  You  take  him  up"  would  be  protected 
if  the  policeman  would  have  been  protected. 
But  I  nave  never  heard  that  alleged,  and  I 
think  the  contranr  has  appeared  over  and 
over  a(;ain.  As  1  say,  I  do  not  need  to 
decide  it,  because  I  do  not  think  Smithson, 
who  arrested  these  people,  and  not  the 
Metropolitan  District  Hallway  Company,  is 
protected  in  this  particular  matter  by  the 
statute  which  is  alleged  to  protect  him. 
I  am  now,  therefore,  giving  judgment  as 
though  Smithson  himself  were  the  defen- 
dant in  the  action.  It  appears  to  me  that 
if  he  makes  out  a  defence  he  would  have  to 
make  it  out  under  s.  55  of  the  Metropolitan 
District  Railway. Act,  1900.  Section  55, 
first  of  all,  provides  that  a  metropolitan 
police  magistrate  or  two  justices  may 
appoint  at  the  instance  of  the  company 
persons  "  to  act  as  special  constables  upon 
and  within  the  whole  of  the  railway  stations 
and  works  belonging  or  leased  to  or  worked 
by  the  company  and  every  or  anv  part 
thereof  respectively."  Now,  I  think  that 
limits  the  special  constable  in  the  sense 
that  he  is  a  constable  on  the  works  of  the 
company.  I  do  not  think  one  of  these 
special  constables  would  have  the  privileges 
of  a  constable  if  he  went  off  the  works  and 
arrested  a  person  in  the  streets  as  a  member 
of  the  metropolitan  police  force  might  do. 
The  first  sub-section  says :  ^'  Every  person 
so  appointed  shall  make  oath  or  declaration 
in  due  form  of  law  before  any  such 
magistrate  or  justices  respectively  in  the 
said  city  or  in  any  one  ot  the  counties  or 
boroughs  in  which  such  person  is  to  act 
duly  to  execute  the  office  of  a  constable." 
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I  think  that  is  limited  by  what  has  gone 
before.  It  does  not  mean  duly  to  execute 
the  office  of  a  constable  for  Middlesex  or 
anywhere  of  that  kind,  but  it  means  of  a 
special  constable  upon  the  works  of  the 
railway.  Then  comes  sub-s.  (2):  "Every 
person  so  appointed  and  having  been  sworn 
or  having  made  such  declaration  as  afore- 
said shall  during  the  continuance  of  his 
appointment  have  all  the  powers  protection 
and  privileges  of  a  constable  in  respect  of 
the  exercise  of  his  duties,"  that  is  to  say, 
his  duties  u^wn  the  premises  of  the  com- 
pany;  that  is  where  he  is  to  have  the 
protection  and  privileges  of  a  constable. 
While  he  is  there,  as  I  read  it,  on  the 
premises  or  works  of  the  comi>any  he  has 
got  all  the  powers,  all  the  privileges,  all 
the  protection  which  would  be  eiven  to  a 
constable  of  Middlesex  acting  in  Middlesex. 
But  then  that  may  not  be  enough  for  him, 
because  it  would  be  awkward  if,  when  he  is 
attempting  to  exercise  his  powers,  a  person 
were  to  get  over  the  boundary,  and  so  the 
section  goes  on:  "and  may  follow  and 
arrest  any  person  who  has  departed  from 
any  of  the  said  railway  stations  or  works 
after  committing  therein  or  thereon  any 
oflfence  for  which  he  might  have  been 
arrested  while  within  or  upon  the  said 
railway  stations  or  works,"  but  that  assumes 
he  may  only  act  outside  against  a  person 
who  really  has  committed  an  offence,  not  a 

Eerson  whom  he  reasonably  suspects  of 
aving  committed  an  offence  upon  the 
works  or  upon  the  stations  of  the  company. 
He  might  arrest  a  person,  as  I  recwi  it, 
whom  he  reasonably  suspected  of  com- 
mitting an  offence,  outside,  that  is,  within 
the  iurisdiction  of  other  police  constables, 
but  he  can  only  do  so  if  the  person  really  is 
guilty  of  committing  an  offence,  and  he  has 
committed  that  offence  upon  the  premises 
of  the  railway  company.  Now,  as  I  have 
said,  I  do  not  think  there  is  any  admission 
here,  and  there  is  certainly  no  hnding,  that 
the  offence  which  these  plaintiffs  were  accused 
of  committing  had  b^n  committed  by  any 
person.  Therefore  I  think  the  person  who 
arrested  them  had  no  protection  unless  he 
could  bring  himself  within  this  section,  and 
for  the  reasons  I  have  given  I  do  not  think 
that  Smithson^  who  did  arrest  them,  had  the 
protection  which  is  given  by  that  section 
for  the  simple  reason  that  they  had  not 
committed  an  offence,  and,  therefore,  if 
Smitbson  had  been  the  defendant  I  should 
have  said  there  was  no  legal  reason  for 
withdrawing  this  case  from  the  jury  as 
268 
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regards  the  question  of  false  imprisonment. 
I  think  the  case  is  immensely  stronger  if 
you  take  it  that  the  Metropolitan  District 
Railway  Company  are  the  defendants, 
though  I  have  not  dealt  with  that  point 

Ridley,  J.— I  am  sorry  to  say  I  find  my- 
self in  entire  disagreement  with  mv  brother 
Darling  on  this  question  as  to  the  action 
for  false  imprisonment ;  but  we  are  in  agree- 
nient  as  to  the  action  for  malicious  prosecu- 
tion. As  to  that,  we  are  both  agreed  that 
the  learned  county  court  judge  did  right  in 
saying  there  was  no  evidence  of  the  absence 
of  reasonable  and  probable  cause,  and  that 
therefore  the  case  on  that  point  should  be 
decided  in  favour  of  the  defendants.  Upon 
the  Question  of  false  imprisonment.  I  nnd 
myself  in  disagreement  with  him  cniefly,  I 
suppose,  ou  the  9uestion  of  whether  a  felony 
had  been  committed  or  not.  There  was  no 
issue  which  could  possibly  have  been  left  to 
the  jury  as  to  whether  there  was  a  felony  or 
not,  because  the  evidence  was  all  one  way, 
and  I  really  am  astonished,  if  I  may  say  so, 
to  find  it  is  suggested  that  after  the  evidence 
that  was  actually  given  in  the  county  court, 
or  is  contained  in  the  depositions,  that  there 
is  any  doubt  whatever  that  a  felony  had 
been  committed  and  that  a  felony  was  com- 
mitted  of  such  a  character  that  reasonable 
cause   of   suspicion   attached    to  the  two 

Slaintiffs.  It  was  in  the  evidence  of  the 
eposition  of  Smithson  that  this  felony  had 
been  committed  of  copper  bonds  from  the 
Metropolitan  District  Kailwajr  Company— 
of  numbers  of  articles  similar  to  those, 
found  in  the  possession  of  W. '  H.  King: 
and  on  the  premises  of  John  King,  who  put 
them  there  on  the  Friday  before.  It  is  not 
necessary,  however,  to  go  into  that.  That  is 
the  evidence.  All  this  is  on  one  side  :  there 
is  no  suggestion  on  the  other  side  tnat  no 
felony  had  been  committed,  because  it  was 
not  said  that  it  was  not  true  that  the  rail- 
way company  had  missed  these  stolen 
articles,  but  it  is  true  to  say  that  Mr. 
Symmons  did  not  absolutely  admit  it— I 
know  he  did  not;  but  there  was  no  evidence 
which  could  have  been  left  to  the  jury 
whether  there  was  a  felony  or  not,  because 
the  evidence  was  all  one  way.  And,  to  my 
mind,  it  is  conclusive  that  this  was  a  simple 
case  in  which  there  had  been  thefts  from  a 
railway  company's  premises  of  such  articles, 
as  this  copper  or  lead  connected  with  the 
electrification  of  their  railway,  and  that 
there  was  reasonable  cause  to  suspect  that 
the  plaintiffis  had  committed  the  offence, 
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because  the  stolen  articles,  or  articles 
similar  to  those  stolen,  had  been  found  in 
their  possession.  Therefore  it  comes  to 
this:  I  think  there  was  ample  evidence  of 
a  felony  having  been  committed  of  articles 
similar  to  those  which  were  found  in  the 
possession  of  the  two  plaintiffs,  so  that  if 
there  was  reasonable  cause  to  think  that 
they  committed  the  felony  there  could  be 
no  false  imprisonment  involved  in  their 
arrest,  whetner  by  a  constable  or  by  a 
private  individual.  I  have  dealt  with  the 
point  as  to  there  being  a  finding  as  to  this 
felony.  I  do  not  see  how  there  could  be  a 
finding  necessary  when  there  was  no  conflict 
in  the  evidence  on  this  point  at  all.  I  there- 
fore think  that  it  is  quite  clear  that  the 
felony  which  had  been  committed  was  con- 
nected with  the  plaintiffs.  I  agree  it  is  not 
sufficient  to  say  a  felony  has  been  committed 
with  which  the  plaintiflfs  have  nothing  to  do ; 
but  that  was  not  the  case  here.  Here  is  a 
case  in  which  goods  have  been  stolen,  which 
J.  King  had  the  opportunity  of  taking. 
That  was  in  the  evidence,  and  there  is  the 
evidence  upon  which  the  learned  judge 
would  be  entitled  to  act  to  show  that  the 
other  man,  W.  H.  King,  was  acting  in  con- 
nivance with  J.  King.  I  am  at  a  loss 
really  to  understand  how  it  may  be  said  that 
a  felony  had  not  been  committed  and  that 
there  was  not  reasonable  cause  for  thinking 
that  either  or  both  of  these  two  men  com- 
mitted it,  and  indeed,  if  the  last  proposition 
is  wrong,  I  do  not  see  how  the  finding  could 
have  been  right  on  the  question  of  malicious 
prosecution.  It  really  seems  to  me  impossible 
that  the  two  are  not  consistent.  We  assume 
throughout  the  case  that  there  was  reason- 
able cause  for  thinking  that  the  plaintiffs 
had  committed  this  felony,  and  therefore 
that  assumes  that  they  were  in  some  way 
connected  with  it  if  it  existed.  As  I  have 
said,  there  is  evidence  that  it  existed,  which 
is  not  contradicted,  and  the  matter  seems  to 
lie  in  a  very  small  compass  and  to  be  as 
clear  as  it  possibly  can  be.  Under  those 
circumstances,  what  is  the  law  which  arises 
relating  to  the  legal  position  of  the  Metro- 
politan District  Kailway  Company  ?  It  is 
not  possible  to  argue  the  point  that  they  are 
in  a  different  position  to  Smithson,  because 
it  is  not  in  the  notice  of  appeal;  it  is  not  in 
the  grounds  of  appeal,  and  the  point  was 
not,  I  think,  taken  in  the  court  oelow.  I 
therefore  think  that  the  Question  is,  what  is 
the  position  of  Smithson  i  Now,  taking  the 
two  facts  that  I  have  put  forward,  it  is 
obvious  that  he  was  fully  {protected  by  s.  55 
of  the  Metropolitan  District  Railway  Act, 
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1900,  because  there  had  been  a  felony  com- 
mitted upon  the  railway,  and  therefore  he 
would  have  a  right  to  follow  and  arrest  any 
person  who  had  departed  from  the  works, 
and  whom  there  was  reasonable  cause  to 
apprehend.  I  am  not  quite  prepared,  and  it 
is  not  necessary  for  me,  to  say  now  what  my 
reading  would  be  of  the  words  in  sub-s.  (2), 
because  it  is  not  necessary,  taking  the  view 
which  I  do,  as  to  there  having  actually  been 
a  felony,  but  I  should  think  it  is  very 
doubtful— at  all  events,  it  is  doubtful— 
whether  the  meaning  given  to  it  by  m^ 
brother  is  the  right  one.  I  quite  follow  it 
may  be  so  argued,  but  when  I  look  at 
sub-s.  (1)  and  read  that  the  person  is  sworn 
to  duly  execute  the  office  of  a  constable,  it 
seems  to  me  that  that  gives  him  prima  facie 
the  whole  of  the  riehts  of  a  constable  upon 
and  within  the  whole  of  the  railway  stations 
and  works,  and  that  he  is  intended,  as  I 
understand  the  statute,  to  occupy  that  office 
and  to  go  uix>n  this  authority  upon  the 
stations  and  tne  works  of  the  railway  com- 
pany. Then  there  arises  this  difficulty :  if 
it  had  been  limited  to  that,  the  result  would 
have  been  that  the  person  who  had  com- 
mitted a  felony  upon  the  property  of  the 
railway  might  escape  from  it  in  the  easiest 
possible  way  and  the  constable  could  not 
catch  him  when  he  was  on  the  other  side  of 
the  street  Then  you  may  say  that  the 
words  "follow  and  arrest  any  person  who 
has  departed  from  any  of  the  said  railway 
stations  or  works  after  committing  therein 
or  thereon  any  offence  for  which  he  might 
have  been  arrested  while  within  or  upon 
the  said  railway  stations  or  works  "  do  not 
confine  the  constable's  authority  to  a  case 
where  an  actual  felony  has  been  committed, 
because  of  the  words  "after  committing 
therein  or  thereon  an  offence."  If  you  do 
that  you  are  giving  the  constable  in  question 
less  authority  than  that  which  an  ordinary 
constable  would  have,  whereas  in  the  same 
sub-section  it  says  he  is  to  have  "all  the 
powers,  protection  and  privileges  of  a  con- 
stable. I  should  imagine  it  is  possible  that 
the  other  construction  would  ultimately  be 
held  to  be  the  right  one,  and  provided  the 
offence  had  been  committed,  or  provided 
there  was  reason  for  thinking  it  had  been 
committed  upon  the  railway,  he  would  have 
the  same  authority  of  apprehension  as  if  he 
was  a  constable.  However,  I  need  not 
decide  that.  I  do  not  wish  to  do  so,  be- 
cause I  might  be  again  in  conflict  with  my 
brother  Darling.  I  do  not  feel  the  slightest 
doubt  that  here  a  felony  had  been  com- 
mitted, and    that  the  judge  ought  so  to 
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decide,  because  no  one  disputed  it.  I  think 
for  these  reasons  the  decision  was  right  on 
both  points. 

Appeal  dismissed. 

Ridley,  J.,  refused  leave  to  appeal,  saying 
that  he  took  a  very  strong  view  on  tne  case. 

Solicitors  for  the  plaintiffs  :  Oswald  Han- 
son and  Smith. 

Solicitors  for  the  defendants :  Baxter  & 
Co. 
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COURT   OF   criminal   APPEAL. 


May  22,  1908. 

(Before  Alverstone,    L.C.J.,    Lawrance 
and  Ridley,  JJ.) 

Rex  v.  Dyson. 

Criminal  law—Manslaughter— Misdirection 
— Injury  inflicted  more  than  a  year  and 
a  day  before  death— Criminal  Appeal 
Act,  1907  (7  Edw.  7,  c.  23),  s.  4  (1). 

It  is  still  Uu  law  that  a  person  cannot  be 
convicted  of  manslaughter  if  death 
occurs  more  than  a  pear  aiid  a  day 
from  the  date  when  the  injuries  that 
caused  it  were  inflicted. 

By  the  proviso  to  «.  4  (1)  of  the  Criminal 
Appeal  Act,  1907,  the  Court  of  Criminal 
Appeal,  notwithstanding  that  they  are 
of  opinion  that  the  ]>oint  raised  m  the 
appeal  might  be  decided  in  favour  of 
the  appellant,  may  dismiss  ike  appeal, 
if  they  consider  that  no  substantial 
miscarriage  of  justice  lias  actually 
occurred. 

In  a  case  where  the  jury  were  misdirected 
by  a  judge  and  where  the  Court  of 
Criminal  Appeal  were  of  opinion,  on 
the  evidence  at  the  trial,  that  had  they 
been  properly  directed  the  jury  would 
in  all  probability  have  conmcted  the 
prisoner,  t/ie  court  refused  to  act  under 
270 
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this  proviso,  on  the  ground  that  they 
were  unable  to  say  on  the  evidence  that 
the  jury  must  have  convicted. 

The  court  expressed  their  regret  that  they 
had  no  power  to  order  a  new  trial. 

Appeal  from-  a  conviction  for  man- 
slaughter at  Manchester  Assizes.  The 
appellant  had  been  sentenced  to  ten  years' 
penal  servitude  by  Coleridge,  J.,  before 
whom  the  case  was  tried.  The  appeal  was 
on  a  question  of  law — that  the  learned  judge 
had  misdirected  the  jury  in  his  summing  up. 

it  appeared  that  the  prisoner  had 
assaulted  his  daughter,  a  baby,  on  Novem- 
ber 13 th,  1906,  and  again  on  December  29th. 
1907  ;  on  both  occasions  the  child  received 
blows  on  the  head.  The  prisoner  was  con- 
victed and  sentenced  for  each  of  these 
two  assaults  to  four  and  to  six  months' 
imprisonment  On  January  4th,  1908,  the 
child  had  convulsions,  and  on  March  5th, 
1908,  she  died.  It  appeared  from  the 
evidence  that  she  had  cLied  of  meningitis 
set  up  by  an  external  injury  to  the  head. 
The  prisoner  was  convicted  of  manslaughter, 
but  appealed  to  the  Court  of  Criminal 
Appesd.  The  appellant  was  present  at  the 
appeal. 

Cremlyn,  for  the  appellant  (having 
referred  to  the  summing  up  of  Coleridge, 
J.,  and  more  especially  to  the  passages  set 
forth  in  the  judgment  of  Alverstone, 
L.C.J.,  infra). — ^The  learned  judge  mis- 
directed the  jury,  as  he  told  them  that  if 
cither  of  the  two  assaults  caused  death, 
they  could  return  a  verdict  of  manslaughter. 
But  to  support  such  a  verdict  the  injury 
must  be  caused  within  a  year  and  a  day  of 
death.  The  jury  on  the  evidence  and  this 
direction  may  have  found  that  the  injury 
which  caused  death  on  March  5th,  1908,  .was 
inflicted  in  November,  1906. 

Sfiepherd  Little,  for  the  Crown.— I  cannot 
support  the  summing  up  of  the  learned 
judge.  But  the  case  proceeded  on  the 
ground  that  the  injury  that  caused  death 
was  inflicted  in  December,  1907,  or,  at  all 
events,  that  that  injury  accelerated  the 
death.  See  R.  v.  Martin  (18S2),  5  C.  A  P. 
128.  And  that  was  my  contention  to  the 
jury  and  the  Question  put  before  the  jury  by 
the  Crown.  There  has,  therefore,  been  no 
substantial  miscarriage  of  justice,  and  the 
court  should  dismiss  the  api)eal  under  the 
proviso  to  s.  4  (1)  of  the  Criminal  Appeal 
Act,  1907.    By  s.  1  (3)  of  the  Prevention  of 
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Cruelty  to  Children  Act,  1904  :  "  Upon  the 
trial  of  any  person  over  the  age  of  sixteen 
indicted  for  the  inanslaughter  of  a  child 
under  the  age  of  sixteen,  of  which  he  has 
had  the  custody,  charge  or  care,  it  shall  be 
lawful  for  the  jury,  if  they  are  satisfied  that 
the  accused  has  been  guilty  of  an  offence 
under  this  section  in  respect  of  such  child, 
to  find  the  accused  guilty  of  such  offence." 
And  by  s.  6  (2)  of  the  Cruninal  Appeal  Act, 
1907:  "Where  an  appellant  has  been  con- 
victed of  an  offence  and  the  jury  could  on 
the  indictment  have  found  him  guilty  of 
some  other  offence,  and  on  the  finding  of 
the  jury  it  appears  to  the  Court  of  Criminal 
Appeal  that  the  jury  must  have  been 
satisfied  of  facts  ^-hich  proved  him  guilty 
of  that  other  offence,  the  court  may,  instead 
of  allowing  or  dismissing  the  appeal,  sub- 
stitute for  the  verdict  found  by  the  jury  a 
verdict  of  guilty  of  that  other  offence,  and 
pass  such  sentence  in  substitution  for  the 
sentence  passed  at  the  trial  as  may  be 
warranted  in  law  for  that  other  offence, 
not  being  a  sentence  of  greater  severity." 
Under  these  sections  the  court  can  convict 
this  prisoner  now  of  cruelty  to  his  child 
under  s.  1  of  the  Prevention  of  Cruelty  to 
Children  Act,  1904. 

Cur,  adv.  vult, 

Alvkrstone,  L.C.J.— This  appeal  raises 
questions  of  difficulty,  and  has  given  us 
cause  for  most  anxious  consideration.  [Eiis 
lordship  then  mentioned  the  facts  as  to  the 
two  assaults.]  The  main  question  raised  by 
the  appeal  is  whether  or  not  Coleridge,  J., 
misdirected  the  jury  in  leaving  it  to  them 
that  they  might  find  the  prisoner  guilty  if 
they  found  he  had  caused  the  death  by  the 
injury  inflicted  in  November,  1906.  In  our 
opinion  that  was  not  a  proper  direction. 
In  order  that  there  may  be  no  misunder- 
standing, we  think  it  right  to  say  that 
if  we  had  found  in  the  summing  up  any 
qualifying  words  to  correct  the  impression 
created  in  the  minds  of  the  lury  by  the 
passages  in  question  we  should  have 
given  effect  to  them,  but  we  have  found 
no  such  words.  In  the  early  part  of  the 
summing  up  the  learned  judge  when  speak- 
ing of  counsel  for  the  defence  said :  "  Ho 
also,  if  1  understood  it  rightly,  argued  that 
the  death  was  not  accelerated,  but  was 
caused  by  the  fracture  of  the  skull  which 
took  place  on  November  13th,  1906 ;  and, 
therefore,  if  that  be  the  contention  of  the 
prisoner,  we  need  not  trouble  ourselves  with 
inquiring  into  what  exact  amount  of 
acceleration  of  death  may  be  attributed  to 
recent  and  subsequent  injuries  apart  from 
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and  as  if  this  had  never  occurred.'*  That, 
in  our  opinion,  was  not  a  correct  direction, 
because  the  only  question  which  had  been 
raised — quite  properly — by  the  prosecution 
was  whether  or  not  death  had  been  accele- 
rated by  the  injuries  inflicted  in  December. 
1907.  Then,  after  showing  instances  ot 
grass  cruelty  on  the  part  of  tne  prisoner,  he 
continued  :  "  He  (the  doctor)  comes  to  the 
conclusion  that  the  child  died  from  this 
meningitis,  the  result  of  an  external  injury. 
It  does  not  matter,  it  seems  to  me,  whether 
that  took  place  in  1906  or  whether  it  took 
place  in  1907.  If  it  was  caused  by  the 
prisoner  he  was  as  guilty  of  what  he  did  in 
1906  as  he  was  in  1907,  although  the  imme- 
diate effects  of  his  conduct  did  not  take 
place  until  a  much  later  date."  This  is  the 
most  serious  part  of  the  direction  to  the 
jury.  These  two  passages  taken  together 
did  amount  to  a  direction  that  the  jury 
might  find  the  prisoner  guilty  of  man- 
slaughter in  causing  the  death  of  his  child, 
which  occurred  on  March  5th,  1908,  by 
injuries  inflicted  in  November,  1906.  We 
think  that  direction  was  wrong,  and  indeed 
the  learned  counsel  for  the  Crown  has 
intimated  that  he  ia  unable  to  support  it. 
One  can  well  understand  that  in  a  case 
where  the  evidence  of  cruelty  was  so  over- 
whelming the  learned  jud^e  overlooked  this 
somewhat  recondite  provision  of  our  law. 
But  the  law  on  the  matter  is  stated  in  Coke 
upon  Littleton  ;  1  Hawkins'  Pleas  of  the 
Crown,  c.  31,  s.  9 ;  in  1  East's  Pleas  of  the 
Crown,  c.  5,  s.  112 ;  and  in  Vol.  III.  of 
Russell  on  Crimes,  6th  ed.,  at  p.  34 ;  and 
whatever  may  be  the  merits  of  such  a  con- 
tention, we  must  take  it  that  it  is  still  the 
law  of  England,  that  if  death  ensu&s  more 
than  a  year  and  a  day  after  the  injuries 
causing  it  are  inflicted,  the  person  who 
inflicted  the  injuries  cannot  be  convicted  of 
manslaughter.  That  being  so,  we  must  hold 
that  in  this  case  Coleridge,  J.,  misdirected 
the  jury.  Now,  under  s,  I  (3)  of  the  Pre- 
vention of  Cruelty  to  Children  Act,  1904 
(4  Edw.  7,  c.  15),  the  prisoner  might  on  this 
indictment  have  been  convicted  of  cruelty 
to  his  child ;  and  by  s.  5  (2)  of  the  Criminal 
Appeal  Act,  1907,  if  it  appears  to  us  that 
the  jury  must  have  been  satisfied  of  facts 
which  proved  the  prisoner  guilty  of  cruelty 
to  his  child,  we  may  substitute  a  verdict  for 
that  offence.  But  this  prisoner  has  already 
been  summoned  before  the  magistrates  and 
convicted  and  punished  for  both  these 
assaults.  If  the  prisoner  had  been  con- 
victed of  manslaughter  on  a  proper  direc- 
tion, the  summary  conviction  for  the  assault 
that  caused  death  would  be  no  answer  to 
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the  graver  charge  of  manslaughter.  That 
appears  from  M,  v.  Morris  (1867),  31  J.  P. 
516 ;  L.  R.  1  C.  C.  R.  90.  But  the  convic- 
tions for  these  assaults  make  it  impossible 
for  us  to  act  under  s.  5  (2)  of  the  new  Act. 
There  still  remains  the  very  difficult  ques- 
tion which  arises  under  the  proviso  to  s.  4  (1) 
of  the  Criminal  Appeal  Act,  1907,  by  which 
the  court,  although  of  opinion  that  the  point 
raised  in  the  appeal  might  be  decided  in 
favour  of  the  appellant,  may  dismiss  the 
appeal  if  they  consider  that  no  substantial 
miscarriage  of  justice  has  actuallv  occurred. 
We  think  that  on  the  facts  of  this  case 
and  on  the  authority  of  B.  v.  Martin, 
supra,  the  proper  question  to  be  left  to 
the  jury  was,  Did  the  prisoner  accelerate 
the  death  of  the  child  oy  the  injuries  he 
inflicted  on  her  in  December,  19071  We 
think  it  right  to  say  that,  in  our  opinion,  had 
the  proper  direction  been  given  to  the  jury, 
they  would  in  all  probability  have  found 
him  guilty  of  accelerating  the  child's  death. 
And  Mr.  Shepherd  Little  contended  that 
that  was  the  p;round  on  which  the  prosecu- 
tion based  their  case  and  on  which  the  jury, 
in  fact,  convicted  the  prisoner.  How,  then, 
are  we  to  act  with  regard  to  this  proviso  Y 
We  hesitated  long  before  we  came  to  the 
conclusion  that  we  cannot  act  under  it.  The 
case  is  of  such  importance  that  we  wish  to 
state  what  are  the  reasons  for  our  decision 
on  this  matter.  It  is,  in  our  judgment,  quite 
plain  that  we  ought  not  to  substitute  this 
court  for  the  jury.  We  regret  that  the 
legislature  has  not  thought  fit  to  give  this 
court  the  power  to  order  a  new  trial.  Under 
ordinary  circumstances  we  should  have  been 
slow  to  exercise  the  power.  But  this  case 
affords  a  striking  instance  of  the  utility  of 
such  a  provision.  For  here  there  has  been 
in  fact  a  miscarriage  of  justice,  and  we  are 
unable  to  interfere.  The  reason  why  we 
cannot  act  is  that  we  ought  not  to  exercise 
the  functions  of  a  jury  where  there  is  doubt 
on  the  question  at  issue.  We  have  carefully 
read  the  evidence  given  at  the  trial ;  but  we 
cannot  say  that  if  they  had  been  properly 
directed  the  jury  must  have  come  to  the 
conclusion  that  the  child's  death  was 
accelerated  by  the  injuries  inflicted  in 
December,  1907,  though  we  think  there  is 
little  doubt  that  they  would  have  done  so. 
There  was  some  evidence  that  there  was  no 
sign  of  external  injury  from  the  later  assault, 
and  it  is  not  beyond  all  doubt  that  that 
accelerated  the  death.  We  do  not,  therefore, 
think  we  can  say  that  the  jury  must  have 
come  to  that  conclusion.  Lord  Halsbuby 
said  in  Mahin  v.  Attorney- General  for  New 
South  Wales  (1893),  58  J.  P.  148  ;  [1894]  A.  C, 
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at  p.  70 :  "Their  lordships  do  not  think  it 
can  pro]3erly  be  said  that  there  has  been  no 
substantial  wrong  or  miscarriage  of  justice 
where  on  a  point  material  to  the  guilt  or 
innocence  of  the  accused  the  jury  have, 
notwithstanding  obiection,  been  invited  by 
the  judge  to  consider,  in  arriving  at  their 
verdict,  matters  which  ought  not  to  have 
been  submitted  to  them."  Our  judgment 
proceeds  upon  this  ground.  The  result, 
therefore,  ot  our  decision  is  that  this  con- 
viction must  be  quashed. 

Appeal  allowed. 

Solicitor  for  the  appellant :  The  Registrar 
of  the  Court  of  Criminal  Appeal. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 
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March  17, 19  ;  May  25,  1908. 

(Before  Lord  Lobebubn,  L.C.,  Lord  Ash- 
BOUBNE,  Lord  Macnaohten,  Lord 
RoBEBTsoN,  and  Lord  Collins.) 

Davies  v.  Sbisdon  Union. 

Poor  rate — Assessment— Sewage  farm. 

A  sewerage  board,  for  the  purpose  of  carry- 
ing out  their  statutory  duties,  bought 
a  farm  which  they  converted  into  a 
sewage  farm,  and  let  to  an  agricultural 
tenant  who  covenanted  to  dispose  of  the 
seufage  delivered  by  the  board  on  to  the 
farm.  The  rent  payable  by  the  tenant 
was  a  fair  rent  for  the  advaniage* 
which  he  got  under  the  lease,  including 
the  manurial  value  of  the  seufage,  and  in 
these  circumstances  the  court  of  quarter 
sessions  held  that  the  actual  rent  was 
the  true  basis  on  which  the  farm  should 
be  rated. 

Held,  that  the  rating  authority  ought  to 
have  taken  into  consideratum,  beyond 
the  rent  payable  by  the  tenant,  the 
annual  value  of  the  facilities  afforded 
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to  the  setoemge  board  in  the  discharge 
of  their  duties  by  the  user  of  the  farm 
as  a  sewage  farm. 

Decision  of  the  Court  of  Appeal  {reported 
llJ.'P,  \f>?)  affirmed. 

Appeal  by  Davies  from  the  decision  of  the 
Court  of  Appeal  (Sir  Gorell  Barnes,  P., 
Farwbll  and  Buckley,  LJJ.)  upon  a 
special  case  stated  by  the  court  of  quarter 
sessions  for  the  county  of  Stafford. 

The  special  case  is  set  out  in  the  report 
of  the  decision  in  the  Court  of  Appeal 
(71  J.  P.  153). 

The  Court  of  Appeal  held,  reversing  the 
decision  of  the  Divisional  Court  (Alver- 
8T0NE,  L.C.J.,  Lawrancb  and  Ridley,  JJ.) 
(reported  70  J.  P.  60),  that  the  rating 
auuiority  ought  to  have  taken  into  con- 
sideration, beyond  the  rent  payable  by  the 
tenant,  the  annual  value  oi  the  facilities 
afforded  to  the  sewerage  board  in  the  dis- 
charge of  their  duties  by  the  user  of  the 
farm  as  a  sewage  farm. 

W.  C\  Eyde  and  H.  R.  Ward,  for  the 
appellant,  referred  to  the  following  cases : 
R.  V.  School  Board  for  London  (1886\ 
50  J.  P.  419 ;  17  Q.  B.  D.  738 ;  Londtm 
County  Council  v.  Erith  Overseers  {1893\ 
57  J.  P.  821  ;  [1893]  A.  C.  562  ;  Burton- 
upon-Trent  Corporation  v.  Burtonupon- 
Trent  Union  (1889),  24  Q.  B.  D.  197  ;  R.  v. 
Grand  Junction  Rail.  Co.  (18U\  8  J.  P.  310  ; 
4  Q.  B.  18 ;  R.  v.  Fletton  Overseers  (1861\ 
25  J.  P.  100;  R.  V.  Rhymney  Rail.  Co. 
(1869),  33  J.  P.  549 ;  L.  R.  4  Q.  B.  276  ; 
Sunderland  Overseers  v.  Sunderland  Union 
(1865),  34  L.  J.  M.  C.  121. 

A.  Olen,  K.C.,  and  Distumal,  for  the 
respondents,  referred  to  Burton-upon- Trent 
Corporation  v.  Burton-upon- Trent  Union, 
supra,  and  R.  v.  Rhymney  Rail.  Co.,  supra. 

W.  C.  Ryde,  in  reply. 

The  House  took  time  for  consideration. 

May  25. 

The-LoRD  Chancellor  (Lord  Loreburn) 
read  the  following  judgment :  My  lords,  I 
agree  with  the  Court  of  Api>ea].  The 
peculiarity  of  this  case  is  that  it  touches 
both  the  ordinarjr  and  the  exceptional 
methods  of  valuation  familiarly  applied  in 
this  countrv.  The  property  assessed  has  an 
agricultural  value,  ana  it  also  has  a  value 
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as  part  of  a  sewerage  system.  Both  these 
values  are  put  to  use.  The  farm  is  rateable 
to  begin  with,  because  it  is  let  to  the 
appellant  who  pays  £490  a  year  in  rent  for 
its  agricultural  use.  The  farm  is  also 
equipped  with  costly  plant,  consisting  of 
carriers,  distributers,  and  so  forth,  forming 
part  of  a  sewerage  system  (used  by  the 
sewerage  board,  and  undoubtedly  of  value 
to  the  board),  which  the  appellant  by  the 
terms  of  his  lease  is  bound  to  make  available 
for  distributing  and  deodorising  the  sewage, 
and  so  to  enable  the  board  to  dispose  of  it 
without  breach  of  law.  According  to  the 
usual  practice  such  property  would  oe  rated 
in  respect  of  this  latter  value,  upon  the 
artificial  basis  adopted  in  such  cases.  Here 
then  is  a  property  which  can  be  and  is 
utilised  in  two  ways,  both  of  them  ways 
which  are  habitually  reckoned  for  rating 
purposes.  Why  should  not  the  rate  imposed 
upon  it  be  ascertained  in  reference  to  both 
iJiese  purposes?  Or,  in  other  words,  why 
are  we  not  to  ask  what  rent  would  be  given 
by  a  hypothetical  tenant  who  had  both 
purposes  to  serve,  and  would  pay  a  rent  for 
the  farm  according  to  its  double  capacitv  1 
Manifestly,  if  the  property  were  owned  by 
someone  other  than  the  board,  the  latter 
would  be  such  a  tenant,  and  would  use  it 
for  sewage  purposes,  either  farmin{<  at  the 
same  time  or  subletting  for  agricultural 
cultivation.  The  only  difficulty  suggested 
is  that  in  estimating  what  a  hypothetical 
tenant  would  give  in  the  way  of  rent,  the 
sewerage  board  is  to  be  excluded  from  the 
list  of  possible  hypothetical  tenants.  For 
what  reason  the  only  body  which  would 
certainly  become  a  tenant  in  the  present 
case  is  to  be  so  excluded  I  do  not  know,  nor 
is  any  case  cited  to  establish  such  a  doctrine. 
It  is,  in  my  opinion,  inconsistent  with  the 
language  of  Lord  Herschell  in  the  case  of 
London  County  Council  v.  Erith  Overseers, 
supra,  and  with  other  authority,  and  on 
principle,  I  can  find  nothing  to  recommend 
it.  I  am  accordingly  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  should  be 
affirmed.  At  one  time  I  had  doubts  in 
regard  to  the  form  of  the  order,  which 
assumes  that  the  actual  rent  of  £490  is  to 
be  taken  as  the  value  for  agricultural  pur- 
poses. But  I  think  on  consideration  that  it 
IS  right,  having  regard  to  the  statement  in 
paragraph  9  of  the  special  case. 

Lord  Ashbourne  read  the  following 
judgment.— My  lords,  I  agree  in  substance 
with  the  Court  of  Appeal,  but  I  consider 
that  the  form  of  its  order  should  be  modi- 
fied.   I  do  not  think  that  having  regard  to 
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the  authorities,  and  particularly  to  the  ca$e 
of  London  County  Council  v.  Erith  Over- 
seers,  supra,  it  is  possible  to  exclude  the 
sewerage  board  from  the  class  of  possible 
hypothetical  tenants.  But,  in  my  opinion, 
the  court  of  quarter  sessions  should  oe  left 
free  to  determine  what  effect  (if  any)  this 
would  have  on  the  actual  rateable  value  of 
the  hereditaments  in  question.  In  the  dis- 
cussion in  the  Court  of  Appeal  at  the  close 
of  the  judgments,  I  gather  that  it  was  stated, 
by  at  all  events  some  of  the  judges,  that 
it  would  be  open  to  the  court  of  quarter 
sessions  to  consider  in  dealing  with  the 
position  of  the  sewerage  board  as  a  possible 
nypothetical  tenant,  whether  that  would 
require  a  raising  or  a  lowering  of  the  sum 
payable  by  the  appellant  under  the  lease. 
It  may  be  that  the  sewerage  board,  if  it 
became  a  tenant,  would  have  to  undertake 
fresh  expenditure  for  an  overseer,  wages, 
and  buildings,  and  that  this  would  leave 
them  no  better  off  than  when  in  receipt  of 
the  rent  under  the  lease.  I  do  not  at  all 
know  how  this  would  be,  but  the  court  of 
quarter  sessions  should  be  left  ouite  free  to 
consider  and  adjudicate  on  the  wnole  matter. 
The  frame  of  the  actual  order  made  does 
not  do  this.  It  leaves  the  rent  under  the 
lease  as  a  minimum,  and  then  directs  that 
"  beyond  "—that  means  in  addition  to — this 
sum  the  court  of  quarter  sessions  ought  to 
take  into  consideration  the  position  of  the 
sewerage  board  as  possible  hypothetical 
tenants.  I  therefore  think  that  the  order 
of  the  Court  of  Appeal  should  be  modified 
in  the  way  I  have  indicated. 

Lord  MACNAGHTEN.—My  lords,  I  agree 
that  the  appeal  should  be  dismissed. 

Lord  Robertson.— My  lords,  I  concur. 

Lord  Collins  read  the  following  judg- 
ment.— My  lords,  I  agree  in  the  reasoning 
and  the  conclusion  of  the  Court  of  Appeal 
in  this  case,  and  I  share  Buckley,  L.J.'s, 
astonishment  that  counsel  should  at  this 
date  contend  that  the  doctrine  that  the 
owner  may  be  treated  as  a  hypothetical 
tenant  in  estimating  the  rent  of  a  heredita- 
ment for  rating  purposes  must  be  limited 
to  those  cases  only  where  the  owner  is  in 
actual  occupation.  As  pointed  out  in  the 
Court  of  Appeal,  this  contention  would 
seem  to  conflict  not  only  with  the  reasoning 
of  Lord  Herschell  in  the  well-known  case 
of  London  County  Council  v.  Erith,  supra, 
but  also  with  his  express  words,  as  also 
with  those  of  Esher,  M.R.,  in  jR,  v.  London 
School  Board,  supra^  which  was  approved 
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in  the  first-mentioned  case.  Yet  this,  as 
far  as  I  could  follow  them,  was  in  substance 
the  only  argument  adduced  by  the  appel- 
lants' counsel  in  support  of  their  appeal.  It 
is  no  doubt  true  that  the  (question  has 
naturally  come  up  for  discussion  in  cases 
when  the  owner  was  in  actual  occupation  of 
the  rateable  hereditament  whose  a^essment 
was  under  consideration,  but  it  is  difficult 
to  see  what  possible  bearing  this  fact  could 
have  on  the  question  to  be  solved,  viz.. 
What  rent  would  the  hypothetical  tenant 
be  likely  to  give  for  the  hereditament) 
The  benefit  to  him  would  be  precisely  the 
same  whether  he  had  been  in  occupation 
before,  or  whether  he  was  deemed  to  be 
about  to  become  the  occupant.  In  truth, 
the  main  difficulty  felt  in  treating  the  owner 
as  a  possible  hypothetical  tenant  was  the 
fact  tnat  he  was  in  occupation.  As  Lord 
Herschell  puts  it  in  the  Erith  Case  ([1893] 
A.  C,  at  p.  596) :  "  An  owner  who  is  in 
occupation  of  premises  can  of  course  never 
reasonably  be  expected  to  take  them  as 
tenant  from  year  to  year."  The  principle 
of  the  matter  is  that  the  parish  is  entitled 
to  an  assessment  based  on  the  highest  rent 
that  the  hypothetical  tenant  may  reasonably 
be  supposed  willing  to  give.  The  benefits 
in  respect  of  which  he  is  deemed  willing  to 
pay  this  rent  will  be  just  the  same  to  nim 
whether  he  has  been  in  possession  before  or 
not,  and  therefore  the  assessment  ought  to  be 
the  same.  In  Ji.  v.  London  School  Board 
{{1886),  17  O.  B.  D.,  at p.740XLqrd  Esher 
says:  "It  foflows,  therefore,  tnat  it  would  be 
wrong  to  exclude  the  school  board  from  the 
list  of  possible  hypothetical  tenants,  whether 
it  is  in  the  position  of  owner  or  that  of 
occupier.  That  is  the  real  question  of 
principle,  and  is  the  question  which  was 
intended  to  be  argued."  In  the  Erith 
Case,  Lord  Herschell  says  ([1893]  A.  C, 
at  p.  688) :  "  Whether  the  premises  are  in 
the  occupation  of  the  owner  or  not,  the 
question  to  be  answered  is :  Supposing  they 
were  vacant  and  to  let,  what  rent  might 
reasonably  be  expected  to  be  obtained  for 
them?"  It  is  clear,  therefore,  that  these 
two  great  authorities  on  rating  law  did  not 
see  anything  in  the  appellants'  contention. 
Notwithstanding  the  laudatory  observations 
of  the  Lord  Chief  Justice  as  to  the  clear- 
ness with  which  the  point  for  decision  is 
formulated  in  the  special  case,  I  confess  it 
seems  to  me  somewhat  obscured  by  the 
introduction  of  irrelevant  or  alternative 
considerations.  But  I  think  that  it  is  now 
clear,  as  the  President  has  pointed  out, 
that  the  question  raised  by  the  case  is 
whether  considerations  whicn  might  have 
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reasonably  influenced  the  sewerage  board 
itself,  could  it  be  deemed  a  hypothetical 
tenant,  to  pay  a  higher  rent,  were  properly 
excluded  from  the  assessment.  I  am  clearly 
of  opinion  that  the  sessions  were  wrong  in 
excluding  them.  The  appellants  further 
took  exception  to  the  form  of  the  order  as 
expressed  in  the  following  words :  "  And 
this  court  being  of  opinion  that  the  court  of 
quarter  sessions  in  order  to  arrive  at  the 
rateable  value  of  the  hereditaments  in  the 
said  case  mentioned  ought  to  have  taken 
into  consideration  beyond  the  actual  sum 
payable  by  the  appellant  under  the  lease 
m  the  special  case  mentioned  the  position 
of  the  Upper  Stour  Vallev  Main  Sewerage 
Board,  the  owners  of  the  said  heredita- 
ments, as  possible  hypothetical  tenants  of 
the  said  hereditaments,  and  the  fact  that 
the  same  hereditaments  afford  to  the  said 
board  means  of  disposing  of  their  sewage, 
and  thereby  enable  them  to  fulfil  their 
statutory  duties  in  that  behalf,  doth  order 
that  the  matter  of  the  said  special  case  be 
remitted  to  the  said  court  of  quarter 
sessions,  so  that  the  rate  mentioned  therein 
mav  be  dealt  with  according  to  the  prin- 
ciples here  before  stated."  Exception  is 
taken  to  this  order  on  the  ground  that  it 
involves  taking  the  same  element  into  con- 
sideration twice  over  in  the  computation. 
In  my  opinion  it  does  nothing  of  the  sort. 
The  rent  actually  payable  by  the  existing 
tenant  had  been  found  by  the  sessions  "  to 
be  a  fair  rent  for  the  advantages  which 
the  tenant  got  under  the  lease,  including 
the  value  of  the  sewage.*'  "  The  said  rent 
was  more  than  it  would  be  if  the  appellant 
did  not  get  the  manurial  value  of  the 
sewage."  This  rent  the  sessions  treat  as 
representing  the  fair  sum  payable  by  Davies 
as  agricultural  tenant,  and  the  question 
they  put  in  their  case  is ;  "  Whether  we 
ought  to  have  taken  into  consideration 
beyond  the  sum  payable  by  the  appellant 
as  agricultural  tenant  under  the  said  lease 
the  fact  that  the  said  farm  affords  a  means 
of  disposing  of  the  sewage  of  the  said 
sewerage  board,  and  thereby  enables  them 
to  fulfil  their  statutory  duties  in  that  be- 
half"? It  is  to  that  question  that  the 
answer  is  given  in  the  order  as  drawn. 
That  answer  merely  tells  them  that  they  are 
to  include  elements  which  they  had  before 
by  hypothesis  excluded,  therefore  it  clearly 
does  not  authorise  the  inclusion  of  any 
element  of  value  twice  over  as  contended 
by  the  appellants.  The  fact  is  that  in 
arriving  at  an  estimate  of  what  the  sewerage 
board  itself,  if  treated  as  a  tenant,  might 
be  deemed  as  paying  in  return  for  the  benefit 
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of  the  occupation,  all  the  elements  of  value 
considered  m  the  case  of  the  mere  agricul- 
tural tenant  would  still  come  into  calcula- 
tion, and  beyond  and  in  addition  to  these 
any  benefit  peculiar  to  the  board  itself  by 
reason  of  the  facility  incident  to  theoccujpa- 
tion  of  performing  a  public  duty.  The 
court  nowhere  in  their  order  assume  to 
decide  any  figures,  it  merely  decides  that  a 
new  element  of  value  theretofore  omitted 
must  be  introduced  in  the  calculation.  In 
my  opinion  the  appeal  should  be  dis- 
missea. 

Appeal  dismissed. 

Solicitors  for  the  appellant:  Dennison, 
Home  &  Co.,  for  George  Green,  Cradley 
Heath. 

Solicitor  for  the  respondents:  James 
Mitchell,  for  Herbert  Taylor,  Wolver- 
hiunpton. 
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HOUSE     OF     LORDS. 


May  7, 8,  1908. 
(Before  Lord  Loreburn,  L.C,  Lord  Mac- 

NAGHTEN,   Lord   JaMES   OF   HEREFORD 

and  Lord  Atkinson.) 

Wakefield  Corporation  v.  Wakefield 
AND  District  Light  Railway  Com- 
pany. 

Public  health  —  General  district  rate  — 
Partial  exemption  —  Light  railway— 
"  Land  used  only  as  railway  "— "  Kail- 
way  constructed  under  the  powers  of 
an  Act  of  Parliament  "—Wakefield  and 
District  Light  Railway  Order,  1901— 
Light  Railways  Act,  1896  (69  &  60  Vict, 
c.  48),  s.  12— Public  Health  Act,  1876 
(38  &  39  Vict.  c.  65),  s.  211  (1)  (b). 

The  oumers  of  a  light  railway ^  constructed 
under  an  Order  made  wider  the  Light 
Railways  Act,  1896,  and  laid  in  the 
public  streets,  had,  by  the  terms  of  the 
Order,  the  exclusive  use  of  the  rauway 
for  carriages  withjkmge  wheels,  unthout 
prejudice  to  the  right  of  passage  by  the 
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Wakefield  Corporation  v.  Wakefield 
AND  District  Light  Rail.  Co. 

public  over  the  ktahtoay  with  other 
carriages.  Physically  the  light  railimy 
resembled  a  tramway. 

Held,  that  by  mrtue  of  the  Light  Railways 
Act  of  1896,  the  light  railway  was  a 
railivay  to  which  s.  211  (1)  (o)  of  the 
Public  Health  Act,  1876,  applied^  and 
that  the  owners  thereof  were  occupiers  of 
land  used  only  as  a  railway  constructed 
under  the  powers  of  an  Act  of  Parlia- 
ment for  public  conveyance  within  the 
section^  and  were^  thereforey  assessable 
to  the  general  district  rate  in  respect  of 
the  railway  at  one-fourth  part  only  of 
its  annum  value. 

Decision  of  the  Court  of  Appeal  {reported 
nj,  P.  264)  affirmed. 

Appeal  by  the  corporation  from  the 
decision  of  the  Court  of  Appeal  (Cozens- 
Hardy,  M.R.,  Vaughan  Williams  and 
Buckley,  L.JJ.)  (reported  71  J.  P.  254). 
affirming  the  decision  of  the  Divisional 
Court  (Ridley,  Darling  and  A.  T. 
Lawrence,  JJ.)  (reported  70  J.  P.  275), 
upon  a  case  stated  by  justices. 

The  special  case  is  set  out  in  the  report  of 
the  decision  of  the  Divisional  Court. 

The  Divisional  Court  and  the  Court  of 
Appeal  held  that  the  land  in  respect  of 
which  the  railway  company  were  rated  was 
land  used  only  as  a  railway,  and  that  the 
light  railway  was  a  railway  constructed 
under  the  powers  of  an  Act  of  Parliament 
for  public  conveyance  within  s.  211  (1)  (b) 
of  the  Public  Health  Act,  1875 ;  and  that, 
consequently,  the  company  were  entitled  to 
be  assessed  to  the  general  district  rate  in 
respect  of  the  railway  at  one- fourth  part 
only  of  its  net  annual  value. 


72  J.  P.  816. 

Macmorran,  K.C.,  and  W,  W.  Mackemie, 
for  the  corporation. — [The  arguments  and 
cases  cited  were  the  same  as  those  in  the 
Court  of  Appeal.    See  71  J.  P.,  at  p.  255.] 

Danckwerts,  K.C.,  and  Hyde,  for  the 
company,  were  not  called  upon  to  argue. 

The  Lord  Chancellor  (Lord  Loreburn). 
—I  think  it  is  clear  that  the  light  railway 
com  pan  v  was  here  the  occupier.  It  is,  1 
think,  clear  that  the  structure  was  a  railway, 
and  that  it  was  constructed  under  the 
powers  of  an  Act  of  Parliament.  But  I 
need  not  say  more  as  all  the  judf^  in  the 
courts  below  have  dealt  with  this  matter, 
so  that  it  would  be  useless  to  repeat  their 
views  on  the  subject.  The  only  point  upon 
which  there  can  be  any  difficulty  is  upon 
the  question  whether  the  land  is  used  only 
as  a  railway.  I  think  the  user  there 
referred  to  is  the  user  by  the  occupier  who 
is  to  be  rated,  and  that  under  those  circum- 
stances the  views  of  the  Court  of  Appeal 
should  prevail.  I  am,  therefore,  for  affirming 
the  judgment. 

Lord  MACNAGHTEN.~My  lords,  I  agree. 

Lord  James  of  Hereford.— My  lords, 
I  concur. 

Lord  Atkinson. — My  lords,  I  concur. 

Appeal  dismissed. 


Solicitors  for  the  corporation :  Sbarpe, 
Pritchard  &  Ck).,  for  W.  W.  Greenhalgh, 
town  clerk,  Wakefield. 

Solicitors  for  the  company:  Ashurst, 
Morris,  Crisp  &  Co. 
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JULY— SEPTEMBEB. 


Lassells  and  SHARif  an,  LIMITED ;  In  re 
"The  Freemasons  Aems,"  Chester. 

72  J.  P.  328. 

KING'S    BENCH    DIVISION. 


May  18,  19,  20,  1908. 

(Before  Bray,  J.) 

Lassells  and  Sharman,  Limitbd  ;  In  re 
"The  Freemasons  Arms,"  Chester. 

Licensing  Acts — Compensation  for  non- 
renewal of  a  licence — Licensing  Act, 
1904  (4  Edw.  7,  c.  23),  s.  2. 

Judicicd  discussion  of  the  facts  to  be  taken 
into  consideration  in  ascertaining  the 
amount  of  compensation  payable  under 
the  provisions  of  the  Licensing  Act, 
1904. 

This  was  an  appeal  a^inst  the  deter- 
mination of  the  Commissioners  of  Inland 
Revenue  of  the  amount  of  the  compensation 
money  payable  in  respect  of  the  refusal  of 
the  renewal  of  the  licence  of  the  Freemasons 
Arms,  Chester. 

The  grounds  of  appeal  delivered  on  May 
30th,  1907,  were  as  follows  : 

1.  That  the  sum  of  £105  awarded  by  you 
is  wholly  inadequate,  and  does  not  in  any 
way  represent  a  sum  equal  in  value  to  the 
difference  between  the  value  of  the  said 
licensed  premises  (calculated  as  if  the 
licence  were  subject  to  the  same  conditions 
as  were  applicable  immediate!;^  before  the 
passing  of  the  above  Act  and  including  in 
that  value  the  amount  of  any  depreciation 
of  trade  fixtures  arising  by  reason  of  the 
refusal  to  renew  tihe  licence)  and  the  value 
which  those  premises  would  have  if  those 
premises  were  not  licensed  premises. 

2.  That  you  have  not  taken  into  account 
that  the  licence  attached  to  the  said  pre^ 
mises  was  an  ante-l6&d  beerhouse  licence. 

3.  That  you  have  not  taken  into  account 
that  the  premises  are  structurally  well  and 
specially  adapted.  The  premises  were 
rebuilt  in  1903  and  are  entirely  new,  and 


72  J.  P.  323. 

can  only  be  altered  at  great  cost  for  any 
otherpurpose. 

4.  That  you  have  not  taken  into  account 
that  the  situation  of  the  said  premises  is  in 
one  of  the  best  streets  in  Chester.  That 
the  said  street  has  been  ^eatly  improved, 
and  a  licence  to  sell  beer  in  the  said  street 
is  of  great  value.  That  the  said  premises 
had  great  prospective  value. 

5.  That  you  have  not  taken  into  account 
that  the  said  premises  did  a  considerable 
trade,  and  there  was  from  the  situation  of 
the  said  premises  every  prospect  of  improve- 
ment, and  further  that  you  have  not  taken 
into  account  the  evidence  of  John  H. 
Davies  Sl  Son  and  Mr.  Thomas  Adams, 
valuers  of  repute  in  the  district. 

6.  That  you  have  not  taken  into  account 
the  ca<)t  of  altering  the  premises  so  as  to 
make  them  suitable  to  let  for  ordinary 
premises  estimated  at  £200. 

7.  That  you  have  not  taken  into  account 
that  the  loss  on  fixtures  would  be  £90. 

8.  That  you  have  adopted  the  valuation 
of  the  justices  forming  the  licensing  autho- 
rity for  Chester  which  we  submit  was 
formed  on  an  erroneous  and  illegal  basis. 
The  figures  given  by  them  were  that  the 
premises  would  let  at  £35  a  year  less  one- 
sixth  leaving  net  £29  As,  calculated  by  them 
at  twenty  years'  purchase  making  £584, 
that  the  premises  would  be  altered  at  a  cost 
of  £27  still  to  let  at  £35  a  year  less  one- 
sixth  which  at  twenty  years'  purchase 
would  equal  £584.  The  £105  was  made  up 
by  the  said  justices  as  follows : 

1.  Alteration         -       -       -    £27 

2.  Loss  on  trade  fixtures       -    £43 

3.  Cleaning  the  place    -       -    £35 

£105 

The  petition  was  as  follows  : 

1.  The  petitioners  are  a  limited  company 
having  their  registered  ofiices  at  Caergwrle 
in  the  county  of  Flint. 

2.  The  petitioners  are  the  registered 
owners  of  the  licensed  premises  known 
as  "The  Freemasons  Arms"  situate  in 
Frodsham  Street  in  the  city  of  Chester  in 
respect  of  which  there  was  in  force  at  the 
times  material  to  the  petition  a  licence  for 
the  sale  by  retail  of  beier  ale  and  porter  to 
be  consumed  either  on  or  off  the  premises 
and  the  petitioners  are  persons  entitled  to 
compensation  with  resi)ect  to  the  said  pre- 
mises within  the  meaning  of  the  Licensing 
Act  1904  and  the  Licensing  Rules  1904. 

3.  The  licence  granted  in  respect  of  the 
said  premises  is  an  existing  licence  within 
the  meaning  of  the  Licensing  Act  1904and 
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Lassells  and  Sharman,  Limited  ;  In  re 
'•The  Freemasons  Arms,"  Chester. 

the  licence  of  the  said  premises  has  been 
continuously  in  existence  from  a  date  prior 
to  the  1st  of  May  1869. 

4.  At  their  adjourned  general  annual 
licensing  meeting  held  at  Chester  on  the 
8th  February  1906  the  justices  of  the  county 
borough  of  the  city  of  Chester  aforesaid 
acting  as  the  renewal  authority  for  the  said 
counter  borough  rene^i-ed  the  said  licence 
provisionally  and  referred  the  question  of 
the  renewal  of  the  said  licence  to  the 
compensation  authority  of  the  said  county 
borough  of  Chester. 

5.  The  said  compensation  authority  there- 
after decided  to  refuse  the  renewal  of  the 
said  licence  subject  to  the  payment  of 
compensation  under  the  Licensing  Act  1904 
and  the  amount  of  compensation  money 
payable  in  respect  of  the  refusal  of  the 
renewal  of  the  said  licence  was  left  to  be 
determined  by  the  Commissioners  of  Inland 
Revenue. 

6.  The  said  commissioners  on  the  5th  day 
of  May  1907  notified  to  the  clerk  to  the 
compensation  authority  who  thereupon 
notified  to  the  petitioners  their  determina- 
tion that  the  amount  of  the  compensation 
money  payable  in  respect  of  the  refusal  of 
the  renewal  of  the  saia  licence  was  £105. 

7.  The  petitioners  being  aggrieved  by  the 
determination  of  the  commissioners  with 
the  view  to  an  appeal  to  the  High  Court 
and  pursuant  to  rule  1  of  the  Rules  of  the 
Supreme  Court  under  section  10  of  the 
Finance  Act  1904  caused  to  be  prepared 
and  delivered  to  the  commissioners  on  the 
30th  day  of  May  1907  a  written  statement 
of  the  grounds  of  their  appeal. 

8.  Your  petitioners  will  submit  that  the 
said  determination  of  the  commissioners  is 
erroneous  on  the  ground  that  the  amount 
thereby  determined  is  insufficient. 

9.  The  difference  between  the  value  of 
the  said  licensed  premises  (calculated  as  if 
the  licence  were  subject  to  the  same  con- 
ditions of  renewal  as  were  applicable 
immediately  before  the  passing  of  the 
Licensing  Act  1904  and  including  in  that 
value  the  amount  of  the  depreciation  of 
trade  fixtures  by  reason  of  tne  refusal  to 
renew  the  licence)  and  the  value  those  pre- 
mises would  bear  if  they  were  not  licensed 
premises  is  £1,250. 

The  petitioners  pray : 

(1)  That  the  amount  of  the  compensation 
mone^  payable  in  respect  of  the  saia  licensed 
premises  may  be  declared  and  determined 
to  be  £1,250. 

(2)  That  such  further  or  other  order  may 
be  made  as  may  be  just. 
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With  the  petition  a  supplemental  state- 
ment of  grounds  of  appeal  was  delivered  in 
which  the  appellants  stated  that  in  addition 
to  the  grounds  referred  to  in  the  notice, 
dated  May  30th,  1907,  they  would  contend 
that  the  difference  between  the  value  of  the 
licensed  premises  (calculated  as  if  the  licence 
were  subject  to  the  same  conditions  of 
renewal  as  were  applicable  immediately 
before  the  passing  of  the  Licensing  Act, 
1904,  and  including  in  that  value  the  amount 
of  the  depreciation  of  trade  fixtures  arising 
by  reason  of  the  refusal  to  renew  the  licence), 
and  the  value  those  premises  would  bear 
if  they  were  not  licensed  premises,  was 
£1,250,  made  up  as  follows  : 

£  s.  d. 
Value  of  the  said  licensed 
premises,  included  therein 
the  amount  arising  out  of 
depreciation  of  tntde  fix- 
tures -  -  -  -  1,550  0  0 
Less  the  value  the  premises 
would  bear  if  they  were 
not  licensed  premises        -      300    0    0 

£1,250    0    0 

Evidence  on  behalf  of  the  appellants  was 

S'ven  by  Mr.  J.  R.  Pearson,  their  secretary ; 
r.  Anderson,  their  solicitor  ;  Mr.  Renton, 
who  had  been  a  tenant  of  premises ;  Mr. 
Davies,  an  architect  and  surveyor  at 
Chester ;  Mr.  Adams,  an  auctioneer  and 
valuer  at  Mold,  and  Mr.  Wdker,  an 
auctioneer  and  valuer  at  York. 

On  behalf  of  the  Commissioners  of  Inland 
Revenue  evidence  was  given  by  Mr.  J.  H. 
Leybourne,  chief  constable  of  Chester ;  Mr. 
Hartley,  a  valuer  ;  Mr.  J.  Wallis,  a  surveyor 
of  Manchester,  and  Mr.  Barron  Dennett 
Holroyd. 
Shortly  stated  the  facts  were  as  follows  : 
The  appellants  took  a  lease  of  the  pro- 
perty, together  with  two  little  cottages  in 
November,  1898,  at  a  rent  of  £44  for  the 
whole.  In  October,  1899,  they  acquired 
the  freehold  for  a  sum  of  £1,744  (including 
the  fixtures  and  costs).  The  premises  were 
then  in  the  occupation  of  a  Mrs.  Lloyd. 
In  1900  the  appellants  determined  to  re- 
build the  property,  and  after  some  negotia- 
tions with  the  corporation,  it  was  arranged 
that  the  street  should  be  widened  at  uiis 
point  and  the  new  building  set  back,  and 
the  corporation  (in  consideration  of  the 
house  being  set  back  six  or  seven  feet)  paid 
the  appellants  £l50  in  money,  and  gave 
them  a  small  piece  of  land  at  the  back. 
From  September,  1901,  to  March,  1908,  the 
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house  was  closed  during  the  rebuilding, 
which  was  effected  at  a  cost  of  £1,772  ;  so 
that  roughly  the  cost  of  the  purchase  of  the 
freehold  and  the  rebuilding  to  the  company 
was  £3,500  in  all.  In  March,  1904,  a  Mr. 
Renton  became  a  tenant,  and  went  out  in 
1905.  In  September,  1905,  a  workman, 
named  Edwards,  who  had  formerly  been  in 
the  employ  of  the  appellants'  company,  was 
put  in  originally  as  tenant,  but  ajfterwards 
as  manager  for  the  appellants.  The  trade 
for  the  year  ending  November,  1900,  was 
41  barrels  of  beer  and  156  dozen  of  bottled 
beer;  for  the  ten  months  to  September, 
1901,  it  was  22  barrels  and  114  dozen. 
The  trade  for  the  year  ending    October, 

1904,  was  84^  barrels  and  330  dozen,  the 
trade  for  the  year  ending  October,  1905, 
was  63^  barrels  and  408  dozen,  for  the  year 
ending  October,  1906,  the  trade  was  34^ 
barrels  and  217  dozen.  There  was  a  music 
licence  for  the  premises  up  to  March  9th, 

1905,  on  which  date  a  renewal  of  the  music 
licence  was  refused.  During  Edwards' 
management,  on  November  20tn,  1906,  the 
appellknts'  secretary  wrote  a  letter  to 
Edwards  which  contained  the  following 
passage: 

"  As  your  house  is  to  be  eventually  closed 
and  we  are  losing  money  week  by  week  I 
am  instructed  to  point  out  to  you  that  we 
cannot  go  on  paying  you  25«.  a  week,  and 
that  as  far  as  you  are  concerned  that  you 
should  leave  and  close  the  house  at  any  time 
on  say  Saturday  next." 

DanekwertSy  K.C.,  and  Ryde^  for  the 
appellants. 

The  SoliciUyr-Oeneral  (Sir  S.  T,  Evans, 
K.C.)  (Lotpenthcd  with  him),  for  the  Com- 
missioners of  Inland  Revenue. 

The  following  cases  were  referred  to  in 
the  course  of  tne  argument :  Ashbf/'s  Cob- 
ham  Breufery  Co,,  In  re  The  Crovm^ 
Cobham;  Ashby's  Staines  Brewery  Co,, 
In  re  The  Hand  and  Spear ^  Woking  (1906), 
70  J.  P.  372  :  [1906]  2  K.  B.  764  ;  Cart- 
vrright  v.  Sculcoates  Union,  (1900)  64  J.  P. 
229  ;  [1899]  1  Q.  B.  667  ;  [1900]  A.  C.  150 ; 
Brearley  v.  Morley  (1899),  63  J.  P.  582 ; 
[1899]  2  Q.  B.  121.  ' 

Brat,  J.— I  think  I  may  as  well  give  my 
decision  at  once,  because  I  have  formed  an 
opinion  upon  hearing  the  evidence  and  the 
addresses  that  I  have  received  from  counsel. 
I  have  two  values  to  arrive  at :  first  of  all, 
the  value  of  the  house  as  a  licensed  house, 
and  secondly,  the  value  of  the  premises 
without  a  licence.    The  latter  is  much  the 
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easier  figure  to  arrive  at,  and  I  have  no 
difficulty  in  arrinng  at  a  figure  which  is 
quite  near  enough.  It  is  something  between 
£640  and  £650.  Of  course  I  am  corrobo- 
rated in  that  to  a  very  great  extent  by  the 
evidence  of  one  of  the  valuers  of  the  peti- 
tioners, who  put  it  as  high  as  £680,  so  I 
think  I  may  take  it  as  something  between 
£640  and  £650.  Now  I  have  to  deal  with 
the  market  value  of  the  licensed  premises 
— with  the  value  of  the  licence.  Of  course 
that  is  a  pure  question  of  fact.  There  is  no 
dispute  on  the  law.  It  is  (]uite  clear  that, 
if  from  any  reason  the  receijpts  or  the  busi- 
ness done  IS  not  a  fair  test,  I  ought  to  look 
at  what  is  likelv  to  be  done,  and  I  ought  to 
take  into  consideration  the  fact,  if  it  be  a 
fact,  that  the  tenants  were  bad  tenants,  and 
if  there  were  any  other  external  circum- 
stances. So,  also,  if  it  be  a  fact  that  in  the 
course  of  some  years  the  trade  will  increase 
owing  to  the  improvement  in  the  street,  I 
have  to  take  that  into  consideration.  I 
will  deal  first  with  the  fibres  for  the  last 
three  years,  and  then  I  will  consider  how  I 
ought  to  deal  with  those  figures;  60'85 
barrels  is  the  average  for  the  three  years. 
The  next  is  what  should  be  considered  as 
the  profit  of  the  brewers.  I  should  not  be 
disposed  certainly  to  put  it  any  higher  than 
I  As.  6d,  a  barrel.  I  will  take  158.  because 
it  is  a  convenient  figure.  Then  the  next 
question  to  be  considered  is  the  number  of 
years'  purchase.  That  is  a  vei^  important 
fact,  and  it  depends  upon  the  likelihood  of 
this  quantity  of  beer  being  supplied  to  the 
premises,  and  whether  it  will  continue.  It 
might  continue  in  larger  quantities  or  less 
quantities.  I  have  to  see  whether  it  is 
stable,  and  if  it  is  likely  to  increase.  I  may 
either  give  an  additional  sum,  or  I  may  give 
an  additional  number  of  years'  purchase.  I 
have  to  look  at  it  from  the  point  of 
view  of  an  intending  purchaser.  I  think  an 
intending  purchaser,  having  these  figures 
before  him,  would  say  to  himself  that  this 
60  barrels  is  really  a  very  uncertain  matter. 
He  would  find  that  there  was  a  very  con- 
siderable trade  done,  at  the  rate  of  100 
barrels  a  year,  for  a  comparatively  short 
period  and  that  that  period  was  coincident 
with  the  existence  of  a  music  licence,  which 
has  ceased  now,  and  as  far  as  I  can  see 
there  was  no  reasonable  expectation  of  the 
house  ever  having  that  again.  The  pur- 
chaser would  at  once  take  Uiat  into  con- 
sideration, and  he  would  say,  *'  I  cannot 
give  eleven  years'  purchase  " — which  I  take 
as  the  normal  figure— '*  because  I  do  not 
look  upon  that  as  certain."    Then  he  would 
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say  to  himself,  "  I  must  look  at  the  trade 
also  existing  at  the  present  time."  The 
trade  at  the  present  time— that  is  to  say  at 
the  time  of  tne  purchase-^is  certainly  some- 
thing between  35  and  40  barrels  a  year. 
He  would  say  to  himself,  "  A  man  would 
starve  on  35  to  40  barrels  a  year ;  he 
cannot  make  a  living,"  and  with  all  this 
uncertainty  he  would  say  to  himself,  "I 
certainly  will  not  give  eleven  years'  pur- 
chase." I  think  he  may  also  say  to  himself 
that  there  is  a  chance  of  improving  it. 
Therefore  he  would  say  to  himself,  "Al- 
though I  am  not  going  to  take  eleven  years' 
purchase  I  will  take  a  small  number  of 
years,  and  I  will  add  a  sum,  because  I 
think,  with  careful  treatment,  this  can  be 
improved."  Therefore,  looking  at  that,  it 
seems  to  me  that  to  take  seven  vears'  pur- 
chase is  a  very  liberal  figure.  That  bnngs 
out  something  like  £330.  But  I  think  that 
he  would  say  to  himself,  "  There  is  a  reason- 
able chance  of  mv  being  able  to  do  a  better 
trade,"  and  I  think  he  would  very  likely  add 
£100  to  that.  Therefore  I  should  be  dis- 
posed to  add  £100  to  the  £330.  The  next 
figure  is  the  tied  rent  of  the  house.  I  am 
satisfied  that  to  take  it  at  £15  is  to  take  it 
as  a  very  fair  figpure  to  the  brewers,  at  all 
events,  because  it  is  quite  plain  from  the 
whole  nistory  of  this  that  tnere  was  great 
difficulty  in  obtaining  a  good  tenant  To 
begin  with,  when  they  want  a  tenant  instead 
of  Lloyd,  they  go  to  a  man  who  has  no 
experience  whatever,  and  when  he  leaves — 
I  cannot  believe  for  a  moment  they  would 
not  have  tried  to  obtain  a  better  tenant— 
the  tenant  that  they  put  in  then  is  only  a 
workman  of  their  own,  and  the  moment  he 
gets  there,  after  a  week's  trial,  he  finds 
thing;s  so  bad  that  he  savs,  "I  cannot 
remain  the  tenant,"  and  thereupon  they 
continue  him  as  the  manager.  Therefore, 
it  seems  to  me  that  to  allow  the  brewers 
£15  a  year  is  quite  enough,  because  it 
may  well  be  that,  taking  it  over  a  con- 
siderable number  of  years,  they  would 
have  to  put  a  manager  in.  That  comes 
out  at  £195,  and  that  would  make  it  £625 
instead  of  £525,  and  if  I  take  the  fixtures 
at  £60,  that  would  make  £685.  Now  if  I 
deduct  from  that  £640,  there  would  be  only 
£45.  The  amount  that  has  been  allowed  is 
£105.  Therefore  those  are  the  figures  that 
I  should  arrive  at.  But  there  are  further 
considerations  which  have  been  present  to 
my  mind,  which  I  think  I  ought  to  refer  to. 
It  is  quite  fair,  in  a  case  of  Uiis  kind,  that 
you  should  look  not  at  the  period  of  three 
years,  but  at  the  whole  history.    Therefore  I 
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took  the  trouble  of  getting  what  the  brewers 
have  made  out  of  this,  and  I  have  come  to 
the  conclusion  that  I  take  too  lar^  a  figure 
when  I  take  £195 ;  it  is  more  like  £150 ; 
but  taking  £195,  and  taking  it  at  seven 
years— although  it  was  seven  and  a-half 
years— they  only  made  a  sum  of  just  a  little 
over  £27  a  year,  whereas  they  are  going  to 
receive,  after  the  expenditure  of  £200,  at 
least  £48.  Therefore  they  are  really  going 
to  make  a  better  thing  out  of  it,  and  that  is 
the  conclusion  which  I  am  perfectly  satisfied 
the  brewers  came  to.  I  am  <)uite  satisfied 
from  their  conduct  that  that  is  the  conclu- 
sion that  they  came  to,  that  this  house  is 
not  worth  continuing  as  a  licensed  house. 
I  draw  that  inference  from  this  :  they  took 
so  very  little  trouble ;  when  they  got 
Edwaras  in  they  do  not  seem  to  have  taken 
much  trouble  to  ascertain  whether  Edwards 
was  a  good  man  or  a  bad  man.  They  say 
he  was  an  unsatisfactory  tenant  I  do  not 
know  why  they  could  not  make  the  manager 
do  what  was  necessary,  or  put  somebody 
else  in  instead.  They  might  have  put 
somebody  else  in.  Altogether  they  seem 
to  have  been  very  slack  indeed.  They 
chose  to  shut  up  this  house  in  December, 
1906,  when  they  mi^ht  have  continued  it 
up  to  the  present  time.  Taking  all  those 
facts  into  consideration,  it  seems  to  me 
that  these  brewers  have  taken  exactly  the 
same  view  as  I  am  taking  of  it,  that  really 
they  could  have  taken  quite  as  much  profit 
out  of  it  by  letting  this  as  a  house  as  by 
keeping  it  as  licensed  premises.  In  the 
result,  therefore,  it  seems  to  me  that  the 
appeal  must  be  dismissed.  The  petitioners 
have  not  satisfied  me  that  they  ought  to 
have  any  larger  sum  than  the  £105. 

Appeal  dismissed. 

Solicitors  for  the  appellants :  Long  and 
Gardiner,  for  Francis  Henry  Anderson, 
York. 

Solicitor  for  Inland  Revenue. 
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Bloob  v.  Beckenham  Urban  Distbict 
Council. 

78  J.  p.  8S6. 

KING'S  BENCH  DIVISION. 


May  27, 1908. 

(Before  Alvebstone,  L.C.J.,  Dablino  and 
Sutton,  JJ.) 

Bloob  v.  Beckenham  Ubban  Distbict 
Council, 

Public  health— Sewering-— Satisfactioii  of 
local  authority  —  Evidence  —  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  56), 
s.  150  —  Beckenham  Urban  District 
Council  Act,  1903  (3  Edw.  7,  c.  ccxvii), 
8.  126. 

The  appellant  was  the  owner  of  premises 
fronting  on  a  street  unthin  the  meaning 
oj  s,  150  of  the  Public  Health  Act,  1875, 
which  ivas  not  a  street  repairable  by  the 
inJiabitants  at  large,  up  to  188i  the 
soil  sewage  was  drained  into  cesspools^ 
and  the  surface  water  ukis  carried  by 
channels  constructed  by  the  owners  of 
the  land  and  ultimately  ran  into  a 
river.  In  1881  the  looal  boards  the 
predecessors  of  the  respondents,  made  a 
contract  for  the  construction  of  soil  and 
surface-toater  sewers  in  the  road  in 
question,  but  subsequently  decided  to 
omit  the  surface-water  sewer.  The  soil 
seufer  was  constructed  in  1881  at  the 
expense  of  the  rates,  wnd  the  surface 
water  continued  to  be  carried  away  by 
the  above-mentioned  channels.  In  1891 
the  board  resolved  that  notices  should  be 
served,  under  s.  150  cj/"  the  Public  Health 
Act,  1875,  on  the  frontagers,  requiring 
them  to  pave,  metal,  channel  and  make 
good  the  road,  so  as  to  allow  of  its  being 
taken  over,  but  before  the  notices  were 
issued  they  accepted  a  guarantee  from 
tufelve  frontagers  to  put  and  maintain 
the  road  in  repair  and  resolved  to 
suspend  the  issue  of  the  notices.  In 
1904  the  respondents  resolved  that 
notices  be  served  on  the  frontagers  to 
provide  efficient  surface-waUr  drainage, 
and  notices  were  accordingly  served 
requiring  the  construction  of  a  surface- 
water  sewer.  Owing  to  non-compliance 
the  respondents  constructed  the  surface- 
water  sewer  them^ves^  and  took  pro- 
ceedings  under  s.  150  of  the  Public 
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Health  Act,  1875,  before  the  justices 
to  recover  the  due  proportion  of  the 
expenses  from  the  appdlant  It  was 
o^'ected  on  behalf  of  the  appellant  that 
the  road  had  been  seufered  to  the  satis- 
faction of  the  local  authority  previously 
to  1904,  out  the  justices  found  as  a  fact 
that  the  road  vkls  a  street  not  sewered 
to  the  satisfaction  of  the  local  authority 
unthin  the  meaning  of  the  above  section, 
and  they. ordered  the  appellant  to  pay 
the  amount  claimed 

Held,  that  the  court  could  not  say  that 
the  justices  ought  not  to  have  held  that 
the  street  had  not  been  sewered  to  the 
satisfaction  of  the  local  authority,  as 
there  uhu  evidence  upon  which  the  justices 
could  arrive  at  that  conclusion. 

Case  stated  by  the  undersigned  Coles 
Child,  Richard  Stevens,  Thomas  Charles 
Dewey,  Gteor^  Lawrence,  and  Thomas 
Knight,  Esquires,  five  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  petty 
sessional  division  of  Bromley  in  the  county 
of  Kent  being  a  court  of  summary  jurisdic- 
tion under  the  Summary  Jurisdiction  Acts 
1857  and  1879  on  the  application  in  writing 
of  the  appellant  who  was  dissatisfied  with 
our  determination  as  being  erroneous  in 
point  of  law  as  hereinafter  stated. 

1.  At  the  court  of  summary  jurisdiction 
sitting  at  the  court  house,  Bromley,  in  the 
county  aforesaid,  being  a  petty  sessional 
court  house,  a  complaint  was  preferred  by 
Frederick  Stevens,  clerk  to  and  on  behalf 
of  the  urban  district  council  of  Beckenham, 
hereinafter  called  the  respondents,  acainst 
John  Uzelli  Bloor  hereinafter  called  the 
appellant  under  the  Public  Health  Act 
1875,  for  that  on  the  31st  day  of  May  19a5 
the  respondents  in  accordance  with  the 
provisions  in  that  behalf  of  the  said  Act 
executed  or  caused  to  be  executed  certain 
works,  to  wit  the  sewering  of  a  certain 
street  called  Kingswood  Road  within  the 
district  of  the  respondents  in  respect  of 
premises  at  9  May's  Hill  Road  fronting 
adjoining  or  abutting  on  the  said  Kingswood 
Road  within  the  district  of  the  respondents 
of  which  the  appellant  was  then  the  owner 
and  that  the  respondents  had  incurred 
expenses  to  the  amount  of  £60  I6s,  sterling 
in  or  about  the  execution  of  the  said  works 
and  that  within  six  calendar  months  then 
last  past,  to  wit  on  the  29th  day  of  Novem- 
ber 1907  they  had  duly  served  or  caused  to 
be   served   on  the   appellant  a  notice  in 
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Bloor  V,  Beckenham  Urban  District 
Council. 

writiDg  demanding  payment  of  the  said 
sam  of  £60  15s.  and  that  the  said  sum  or 
any  part  thereof  had  not  been  paid  to  them 
by  the  appellant  or  the  occupier  of  the  said 
premises  or  by  any  person  on  behalf  of 
them  and  that  there  was  then  due  and 
owing  by  the  appellant  to  the  respondents 
the  said  sum  of  £60  15«.  together  with 
interest  thereon  at  the  rate  of  5  per  cent, 
per  annum  from  the  date  of  the  service  of 
notice  of  demand  as  aforesaid. 

2.  After  hearing  the  parties  and  the 
evidence  adduced  by  them  on  the  said  com- 
plaint, we  the  nndersij^ned  being  the  said 
court  of  summary  jurisdiction  on  the  6th 
day  of  January  1908,  did  thereupon  order 
and  adjudge  that  the  api)ellant  should  pay 
to  the  respondents  the  said  sum  of  £60  lbs. 
together  with  the  sum  of  65.  4d,  interest 
thereon  and  the  sum  of  £21  Ids,  6(2.  being 
the  costs  incurred  in  obtaining  the  said 
order. 

Upon  the  hearing  of  the  said  complaint 
the  following  fact«  were  proved  before  us : 

3.  The  appellant  was  the  owner  of  pre- 
mises at  9  May's  Hill  Road  fronting  on 
Kings  wood  Road,  a  street  within  the 
meaning  of  section  150  of  the  Public  Health 
Act,  1875,  within  the  district  of  the  respon- 
dents, which  street  is  not  repairable  by  the 
inhabitants  at  large. 

4.  Up  to  the  year  1881  the  soil  sewa^  of 
the  houses  abutting  upon  the  said  Kings- 
wood  Road  was  drained  into  cesspools,  and 
the  surface  water  from  the  said  houses  and 
the  gardens  of  the  same  and  the  said  road 
which  falls  from  about  its  centre  in  opposite 
directions  was  carried  by  channels  con- 
structed at  the  side  of  the  road  when  it  was 
originally  laid  out  and  constructed  by  the 
owners  of  the  land  upon  which  it  was  laid 
out  and  constructed,  into  a  ditch  by  the 
side  of  the  South  Eastern  and  Chatham 
Railway  Company's  railway  at  the  northern 
end  of  the  said  road  and  into  a  ffully  at  the 
southern  end  of  the  said  road  from  which 
gully  it  was  carried  by  means  of  pipes  into 
a  culvert  which  ran  from  the  said  road  into 
Den  Road,  and  across  Valley  Road  into  the 
river  Ravensbourne.  The  said  gully  and 
pipes  were  not  constructed  by  and  were 
never  cleansed  or  repaired  by  the  respon- 
dents. 

6.  About  the  year  1878  the  Beckenham 
Local  Board  who  were  then  the  local  autho- 
rity for  the  respondents'  district  commenced 
to  carry  out  schemes  for  the  drainage  of 
the  said  district  at  the  cost  of  the  rates 
levied  within  the  district.    The  first  of  such 
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schemes  was  one  for  the  drainage  of  the 
portion  of  the  said  district  known  as  Lawne 
Park  Ward  into  the  metropolitan  system  of 
sewers  which  is  a  dual  system  whereby 
surface  water  is  drained  by  means  of 
separate  sewers  from  those  by  which  soil  is 
drained.  The  next  scheme  carried  out  by 
the  said  board  was  one  for  the  drainage 
also  by  means  of  a  dual  system  of  sewers  of 
the  main  part  of  their  district  and  on  the 
23rd  day  of  June  1881  a  contract  was  made 
between  the  said  board  of  the  one  part 
and  one  James  Dickson  of  the  other  part 
whereby  the  said  James  Dickson  in  con- 
sideration of  the  payment  by  the  said  board 
therein  agreed  to  be  made  amed  to  con- 
struct as  therein  specified  soil  and  surface 
water  sewers  in  the  said  Kingswood  Road 
and  certain  other  roads  comprised  in  that 
portion  of  the  said  district  which  is  called 
Shortlands. 

6.  On  the  14th  day  of  October  one 
thousand  eight  hundred  and  eighty-one  the 
engineer  of  the  said  Beckenham  Local  Board 
having  applied  for  instructions  respecting 
the  surface  water  drains  provided  for  in  the 
said  contract  the  said  board  acting  upon 
their  clerk's  advice  resolved  as  follows : 
"Looking  to  the  fact  that  the  Bromley 
Road  will  be  provided  for  in  the  Bromley 
Road  improvement  contract  and  that  the 
remainder  of  the  roads  at  Shortlands  are 
not  repairable  by  the  public  at  large  the 
board  is  recommended  to  omit  these  surface- 
water  drains  altogether  and  to  give  notice 
of  such  intention  to  the  contractor." 

7.  Pursuant  to  the  said  resolution  the 
surface  water  sewer  provided  for  in  the 
said  contract  was  not  constructed  but  the 
soil  sewer  was  constructed  in  the  said  year 
1881  and  the  expense  thereof  was  defrayed 
by  the  said  board  out  of  the  rates. 

8.  The  said  soil  sewer  was  a  nine-inch 
pipe  and  from  the  time  of  its  completion 
until  the  5th  day  of  Julv  1904  the  rainfall 
from  the  roofs  and  curtilages  of  the  houses 
abutting  upon  the  said  road  for  the  most 
part  percolated  into  the  ground,  the  re- 
mainder reaching  the  roadway  where  it 
was  carried  away  by  the  channels  on  each 
side  of  such  roadway. 

9.  The  carrying  capacity  of  the  said  soil 
sewer  is  suflicient  to  take  aU  the  surface 
water  of  the  said  road  and  of  the  houses 
and  gardens  abutting  thereon.  But  the 
said  sewer  was  not  such  a  sewer  as  would 
have  been  constructed  had  it  been  intended 
to  take  both  soil  and  surface  water,  and 
except  such  surface  water  as  may  have  per- 
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colated  into  it  through  joints  which  may 
have  ceased  to  be  watertight.  No  surface 
water  from  the  said  road  or  from  the  houses 
and  gardens  abutting  on  the  road  has  been 
drained  into  or  by  means  of  such  sewer. 
No  means  whereby  surface  water  could  be 
drained  into  the  said  sewer  were  provided 
when  it  was  constructed  and  the  said  sewer 
was  never  intended  for  the  drainage  of 
surface  water  as  ^ell  as  for  drainage  of 
soil.  Evidence  was  however  given  on  behalf 
of  the  appellant  which  was  not  contradicted 
that  at  the  time  of  the  notice  of  the  said 
6th  day  of  July  1904,  hereinafter  referred 
to,  the  whole  surface  water  of  the  said  road 
and  of  the  houses  and  gardens  abutting 
thereon  could  have  been  drained  into  the 
said  sewer  by  means  of  gullies  and  adequate 
provision  for  the  prevention  of  flooding 
could  have  been  made  by  the  construction 
of  storm  water  outlets  and  in  this  way  the 
entire  system  of  drainage  of  the  said  road 
could  have  been  rendered  satisfactory  at  a 
less  cost  than  by  the  construction  of  the 
second  sewer  hereinafter  referred  to. 

10.  In  the  year  1891  owing  to  complaints 
having  been  received  by  tne  Beckenham 
Local  Board  from  certain  of  the  owners 
and  occupiers  of  premises  a4Joining  the 
said  Kingswood  Road  of  the  bad  state  of 
the  road  the  said  board  on  the  1st  dav  of 
June  1891  resolved  that  notices  should  be 
served  under  s.  150  of  the  Public  Health 
Act  1875  on  the  owners  of  premises  fronting 
adjoining  or  abutting  on  so  much  of  the  said 
road  as  was  between  Church  Road  and  Den 
Road  requiring  them  to  pave,  metal,  kerb, 
channel  and  make  good  the  portion  of  such 
road  referred  to,  that  failing  compliance 
with  this  notice  the  board  execute  the 
works  by  contract  and  make  application  to 
the  Local  Government  Board  for  sanction 
to  a  loan  subject  to  the  provisions  of  the 
statute,  the  road  made  up  to  be  subse- 
quently taken  over  and  its  maintenance 
adopted  by  the  parish.  On  the  7th  Decem- 
ber 1891  the  works  committee  of  the  said 
board  reported  as  follows  : 

"The  surveyor  reported  that  owing  to 
the  absence  of  a  proi)er  foundation  and  of 
any  provisions  for  drainage  it  would  cost 
the  sum  of  8«.  lO^d.  per  foot  of  frontage  to 

Sut  this  road  in  satisfactory  repair  and  to 
rain  it  properlv,  and  it  would  cost  an 
additional  4«.  4\d.  per  foot  of  frontage 
to  complete  the  road  to  the  full  extent 
referred  to  in  s.  150  of  the  Public  Health 
Act  1875  so  as  to  allow  of  the  road  being 
taken  over.  The  committee  recommended 
that  notices  be  served   calling  upon   the 
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owners  to  carry  out  the  complete  work 
referred  jbo  but  failing  compliance  with  such 
notices  the  board  execute  such  work  and 
apply  for  sanction  to  a  loan  of  £3,375  and 
in  the  absence  of  any  objection  by  the 
owners  the  future  maintenance  of  the  road 
be  adopted."  This  report  was  subsequently 
adopted  by  the  board. 

11.  On  the  18th  January  1892,  and  before 
any  notices  had  been  served  pursuant  to 
such  resolution  a  document  signed  by  a 
number  of  the  owners  of  premises  adjoining 
the  said  Kingswood  Road  was  submitted  to 
the  Beckenham  Local  Board  which  docu- 
ment was  in  the  following  terms  viz. : 

"  To  the  Chairman  of  the  Local  Board, 

"  Beckenham. 
"We  the  undersigned  frontage  owners 
guarantee  to  put  in  thorough  repair  that 
portion  of  Kingswood  Road,  Shortlands,  for 
which  we  are  severally  responsible  within 
three  months  from  this  date,  15th  January 
1892. 

"(Signed)    Thomas  Beggs. 

"F.  D.  POULTEE. 

"Samuel  Quarrell. 
"G.F.  Browne. 
"William  Chamberlain. 
"Francis  Carey. 
"  Thomas  H.  Colville. 
"Maria  Buckworth. 
"Ernest  H.  Burnett. 
"John  Rae  McCullen. 
"  George  A.  Western. 
"  Henry  F.  Woolley. 

"  1.  The  signators  very  respectfully  pro- 
test against  any  action  on  the  part  of  your 
board  with  a  view  to  taking  over  Kings- 
wood  Road. 

"  2.  They  propose  employing  a  competent 
contractor  who  will  carry  out  the  whole 
work. 

"  3.  They  will  make  arrangements  whereby 
the  said  road  will  always  be  maintained  in 
thorough  repair. 

"4.  They  respectfully  ask  for  an  under- 
taking from  your  board  that  so  long  as 
effect  is  given  to  the  clauses  herein  con- 
tained Kingswood  Road  shall  not  be  taken 
over." 

12.  The  Beckenham  Local  Board  there- 
upon resolved  on  the  said  18th  day  of 
January  1892  as  follows : 

"That  the  guarantee  dated  15th  January 
1892  of  the  twelve  frontage  owners  in 
Kingswood  Road  having  been  read  wherebv 
the  said  owners  agree  to  put  into  thorough 
repair  within    three    months   and  always 
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afterwards  maiDtain  in  such  repair  the  said 
road  this  board  resolves  to  saspend  until 
18th  April  1892  the  issue  of  the  notices 
putting  into  operation  the  works  referred 
to  in  paragraph  1  of  the  adopted  report  of 
the  works  committee  held  on  7th  December 
1891.  This  board  cannot  g^ve  any  such 
undertaking  as  that  asked  for  in  ^ragraph  4 
of  the  said  guarantee  of  the  said  frontage 
owners." 

13.  In  consequence  of  a  letter  received  by 
the  respondents  in  January  1904  from  an 
owner  of  premises  adjoining  the  said  Kings- 
wood  Road  the  attention  of  the  respondents 
was  drawn  to  the  necessity  under  existing 
circumstances  for  the  frontage  owners  to 
surface  drain  their  lands.  Accordinglv  on 
the  14th  day  of  March  1904  the  respondents 
resolved  as  follows : 

"  That  notices  be  served  on  the  whole  of 
the  frontage  owners  to  provide  efficient  sur- 
face water  draina^  and  that  on  completion 
of  this  work  notice  to  execute  temporary 
repairs  be  served  where  necessary." 

14.  Pursuant  to  the  said  resolution  of  the 
14th  day  of  March  1904  on  the  5th  day  of 
July  1904  the  respondents  by  a  notice  in 
writing  required  tne  respective  owners  of 
the  premises  fronting  adjoining  or  abutting 
upon  the  said  Kings  wood  Road  to  sewer 
the  same  within  the  time  and  in  the  manner 
specified  in  the  said  notice  and  according 
to  plans  and  sections  then  deposited  in  the 
office  of  the  respondents.  The  work  re- 
quired by  the  said  notice  was  the  construc- 
tion of  a  sewer  in  the  said  road  for  the 
purpose  of  carrying  away  surface  water  only 
therefrom. 

15.  The  said  notice  was  not  complied  with 
and  subsequentlv  the  respondents  con- 
structed the  said  surface  water  sewer  and 
their  surveyor  settled  and  apportioned  the 
said  sum  of  £60  lbs.  Od.  as  the  proportion 
due  from  the  appellant  of  the  expenses 
incurred  by  them  in  so  doing  and  by  notice 
in  writing  they  demanded  the  same  of  him, 
but  he  has  not  paid  any  part  thereof. 

16.  Between  the  23rd  day  of  June  1881 
and  the  5th  day  of  July  1904  there  has  been 
no  change  in  the  number  or  character  of  the 
houses  abutting  upon  the  said  road  or  in 
the  nature  or  character  of  the  said  road  itself 
and  except  that  the  condition  of  the  said 
road  owing  to  the  want  of  surface  water 
drainage  had  become  worse  the  requirements 
thereof  as  to  sewerage.have  not  increased  or 
materially  changed  and  no  sewage  or 
surface  water  drains  into  it  from  any  other 
place. 
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17.  The  surface  water  of  part  of  the  said 
Kingswood  Road  is  still  drained  into  the 
said  culvert  but  such  part  of  the  said  road 
does  not  form  part  of  the  street  in  respect 
of  which  the  said  resolution  of  the  14th  day 
of  March  1904  was  passed  and  no  notices 
have  as  yet  been  served  by  the  respondents 
in  respect  of  such  part  req^uiring  the  owners 
of  premises  fronting  ac^oining  or  abutting 
thereon  to  execute  tnerein  any  of  the  works 
specified  in  section  150  of  the  Public  Health 
Act  1875. 

18.  On  the  part  of  the  appellant  it  was 
contended  that  the  respondents  had  no 
power  by  the  said  notice  to  require  the 
appellant  to  sewer  the  said  road  as  therein 
specified  or  to  make  the  said  apportionment 
upon  or  to  recover  the  amount  thereof  or 
any  part  of  the  same  from  him  on  the 
ground  that  on  the  said  5th  day  of  July 
1904  the  said  road  was  not  a  street  not 
sewered  to  the  satisfaction  of  the  urban 
authority  within  the  meaning  of  section  150 
of  the  Public  Health  Act  1875  for  the 
reasons  following,  that  is  to  say : 

(a)  In  1881  the  then  urban  authority  had 
sewered  the  said  road. 

(b)  The  sewer  then  made  had  then  be- 
come and  until  the  said  5th  day  of  July 
1904  had  remained  vested  in  the  urban 
authority  for  the  time  being. 

(c)  Such  authority  from  the  time  when 
they  had  sewered  the  said  road  in  1881  until 
the  said  5th  day  of  July  1904  had  not  re- 
(]^uired  or  attempted  to  require  the  respec- 
tive owners  or  occupiers  of  the  premises 
fronting  adjoining  or  abutting  on  the  said 
road  or  any  part  tnereof  to  sewer  the  same 
and 

(d)  upon  the  facts  above  stated  the  said 
road  had  been  and  was  sewered  to  the 
satisfaction  of  the  urban  district  authority 
prior  to  and  upon  the  said  5th  day  of  July 
1904. 

19.  On  the  part  of  the  respondents  it  was 
contended  that  it  was  a  question  of  fact  ior 
our  determination  whether  or  not  when  the 
Beckenham  Local  Board  had  constructed 
the  soil  sewer  in  the  said  Kingswood  Road 
such  road  was  completely  sewered  to  their 
satisfaction  and  whether  or  not  the  sai^l 
road  had  ever  prior  to  the  passing  of  the 
said  resolution  of  the  14th  da^  of  March 
1904  become  sewered  to  the  satisfaction  of 
the  said  board  or  of  the  respondents ;  that 
until  provision  was  made  by  the  construc- 
tion tnerein  of  a  sewer  for  the  drainage  of 
surface  water  therefrom  the  said  road  was 
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never  ia  fact  completely  sewered  and  the 
respondents  were  not  therefore  when  they 
passed  the  said  resolution  of  the  14th  day 
of  March  1904  debarred  from  expressing 
dissatisfaction  with  the  way  in  which  the 
said  road  was  drained  and  from  resolving 
that  it  was  not  sewered  to  their  satisfac- 
tion. It  was  farther  contended  on  behalf 
of  the  respondents  that  they  had  power 
under  section  126  of  the  Beckenham  Urban 
District  Council  Act,  1903  to  require  the 
owners  of  premises  fronting  adioinins  or 
abutting  on  the  said  Kingswooa  Road  to 
provide  in  the  said  road  a  surface  water 
sewer  notwithstanding  the  existence  therein 
of  the  said  soil  sewer. 

20.  Our  attention  was  called  to  the  several 
reported  cases  hereinafter  set  out :  Fulham 
District  Council  Board  of  Works  v.  G^ood- 
win  (1876),  41  J.  P.  134  ;  1  Ex.  D.  400 ; 
Bonella  v.  Twickenham  Local  Board  (1887\ 
62  J.  P.  356 ;  20  Q.  B.  D,  63 ;  Waltkam- 
stow  LoccU  Board  v.  Staines,  [1891]  2  Ch. 
606  ;  Homsep  Local  Board  v.  bavis  {1803\ 

57  J.  P.  612 ;  [1893]  1  Q.  B.  756 ;  Bai^ 
and  Cadoxton  Local  Board  v.  Parry  {1895\ 
59  J.  P.  421  ;  [1895]  2  Q.  B.  110 ;  Hands- 
worth    Local    Board    v.    Taylcyr,    (1893), 

58  J.  P.  9 ;  [1897]  2  Ch.  442  n. ;  Hatids- 
worth  District  Council  v.  Derrington  (1897), 
61  J.  P.  518  ]  [1897]  2  Ch.  438  ;  RishUm  v. 


Harrison  v.  Owner  of  N'ew  Street  Mews 
(1^06),  70  J.  P.  355 ;  [1906]  1  K.  B.  703  ; 
niltnslow  Urban  District  Council  v.  Side- 
bottom  (1906\  70  J.  P.  537. 

21.  We  the  said  justices  decided  that  it 
was  a  question  of  fact  whether  on  the  5th 
day  of  July  1904  the  said  Kingswood  Road 
was  a  street  not  sewered  to  the  satisfaction 
of  the  urban  authority  for  the  district 
aforesaid  within  the  meaning  of  section  150 
of  the  Public  Health  Act  1875  and  we 
decided  that  the  said  road  was  such  a  street 
and  adjudicated  and  ordered  that  the 
appellant  should  pay  to  the  respondents 
the  said  sum  of  £60  15«.  Od.  together  with 
interest  and  costs  as  aforesaid. 

22.  The  question  on  which  the  opinion  of 
the  said  court  is  desired  is  whether  we  the 
said  justices  being  such  a  court  of  summary 
jurisdiction  upon  the  above  statement  of 
facts  were  justified  in  holding  that  on  the 
5th  day  of  July  1904  the  Kingswood  Road 
was  a  street  not  sewered  to  the  satisfaction 
of  the  urban  authority  and  came  to  a  correct 
determination  and  decision  in  point  of  law 
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and  if  not  what  should  be  done  in  the 
premises. 

Dated  the  30th  day  of  March  1908  at  the 
court  of  summary  jurisdiction  sitting  at 
the  court  house  Bromley  in  the  county 
aforesaid. 

(Signed) 

Coles  Child 
Richard  Stevens 
Thob.  C.  Dewey 
G.  Lawrence 
Thomas  Kniqht 

Justices. 

The  Public  Health  Act,  1875,  s.  150, 
provides : 

**  Where  any  street  within  any  urban 
district  (not  being  a  highway  repairable  by 
the  inhabitants  at  large)  or  the  carriageway 
footway  or  any  other  part  of  such  street  is 
not  sewered  levelled  paved  metalled  flagged 
channelled  and  made  good  or  is  not  lighted 
to  the  satisfaction  of  the  urban  authority, 
such  authority  may,  by  notice  addressed  to 
the  respective  owners  or  occupiers  of  the 
premises  fronting  adjoining  or  abutting  on 
such  parts  thereof  as  may  reouire  to  be 
sewered  levelled  paved  metallea  flagged  or 
channelled,  or  to  be  lighted,  require  them 
to  sewer  level  pave  metal  flag  channel  or 
make  good  or  to  provide  proper  means  for 
lighting  the  same  within  a  time  to  be 
specified  in  such  notice    .    .    . 

"  If  such  notice  is  not  complied  with,  the 
urban  authority  may,  if  they  think  fit, 
execute  the  works  mentioned  or  referred  to 
therein  ;  and  may  recover  in  a  summary 
manner  the  expenses  incurred  bvthem  in  so 
doing  from  the  owners  in  default,  according 
to  the  frontage  of  their  respective  premises, 
and  in  such  proportion  as  is  settled  by  the 
surveyor  of  the  urban  authority,  or  (in  case 
of  dispute)  by  arbitration  in  manner  pro- 
vided by  tnis  Act ;  or  the  urban  authority 
may  by  order  declare  the  expenses  so  in- 
curred to  be  private  improvement  expenses 

The  Beckenham  Urban  District  Council 
Act,  189«3,  s.  126,  provides  : 

"Where  under  the  i)rovisions  of  the 
Public  Health  Acts  or  this  Act  the  council 
have  power  to  require  any  street  to  be 
sewered  by  reason  of  such  street  not  having 
theretofore  been  sewered  to  their  satisfac- 
tion they  may  require  the  provision  of 
separate  sewers  for  the  reception  of  surface 
water  and  of  sewage  respectively  and  the 
council  mav  if  sucn  separate  sewers  have 
been  proviaed  from  time  to  time  by  resolu- 
tion declare  that  any  sewer  or  sewers  for  the 
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time  being  belonging  to  them  shall  be 
appropriated  and  used  for  surface  water 
only  or  for  sewage  only  and  where  in  any 
street  provision  has  been  made  for  separate 
sewers  for  surface  water  and  for  sewage  as 
aforesaid  no  sewage  shall  be  allowed  to  pass 
into  the  surface  water  sewer  and  so  far  as 
practicable  no  surface  or  storm  water  shall 
be  allowed  to  pass  into  the  sewage  sewers. 
Any  person  oflfending  against  the  provisions 
of  this  section  shall  be  liable  to  a  penalty 
not  exceeding  live  pounds  and  to  a  daily 
penalty  not  exceeding  forty  shillings.  Pro- 
vided that  in  the  case  of  any  nouse  or 
premises  existing  at  the  time  of  the  provi- 
sion of  separate  sewers  as  aforesaid  the 
drains  whereof  were  already  connected  with 
a  sewer  and  would  but  for  the  provisions 
of  this  section  have  been  sufficient  to 
effectually  drain  such  house  or  premises  the 
council  shall  at  their  own  expense  make 
all  necessary  alterations  to  the  drains  and 
pipes  of  such  house  or  premises  in  order  to 
keep  separate  the  sewage  and  surface  water 
draina^  thereof  and  pending  any  such 
alteration  the  said  penalty  shalfnot  apply." 

Maomorrariy  K.C.  (Ileber  Hart  with  him), 
for  the  appellant.— The  question  is  whether 
the  roaa  has  been  sewered  to  the  satisfac- 
tion of  the  respondents.  That  question  has 
to  be  determined  on  principles  which  have 
been  clearly  laid  down  in  the  decided  cases. 
When  a  road  has  been  sewered  so  far  back 
as  1881  and  remains  in  the  same  condition 
to-da^,  the  road  authority  are  not  in  a 
position  to  say  that  it  has  not  been  sewered 
to  their  satisfaction.  That  is  laid  down  in 
Bonella  v.  Twickenham  Local  Board,  supra; 
Hom&ey  Local  Board  v.  Davies,  supra; 
Bishton  V.  Ha^ingden  Corporation,  supra; 
Wilmslow  Urban  District  Council  v.  Side- 
bottom,  supra ;  and  Wilkinson  v.  Llandaff 
and  Dinas  Foivis  Rural  District  CouncU 
(1003),  68  J.  P.  1  ;  [1903]  2  Ch.  695. 

E.  C.  Glen  (A.  A.  Bethune  with  him),  for 
the  respondents.— The  justices  were  right  in 
treating  this  as  a  question  of  fact,  namely, 
whether  the  circumstances  in  which  the 
sewer  was  put  in  in  1881  indicated  that  the 
local  board  or  their  successors,  the  urban 
district  council,  were  prevented  from  saying 
that  the  road  had  not  been  sewered  to  their 
satisfaction.  Where  the  sewering  has  not 
been  completed,  the  justices  could  not  find 
that  the  local  authority  had  ever  been  satis- 
fied with  the  sewering.  Even  in  Bonella  v. 
Tunckenham  Local  Board,  supra^  the 
Master  of  the  Rolls  treated  the  question 
as  one  of  fact.      [Having  cited  Waltham- 
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Stow  Local  Board  v.  Staines,  mpra,  and 
Kinson  Pottery  Co.  v.  Poole  Corporation 
(1899),  63  J.  P.  580 ;  [1899]  2  Q.  B.  41,  he 
was  stopped  by  the  court.] 

Macmorran,  K.C.,  in  reply.— The  justices 
are  not  at  liberty  to  find  as  a  fact  the  con- 
trary of  a  doctnne  laid  down  by  thio  court, 
which  has  decided  that  if  there  has  been  a 
sewer  in  a  road  for  a  long  time,  and  if  the 
local  authority  have  not  expressed  their 
dissatisfaction,  that  is  to  be  taken  as  con- 
clusive as  a  matter  of  fact,  and  the  justices 
cannot  find  otherwise. 

Alvebstone,  L.C.J.— This  case  raises  a 
question  of  some  difficulty.  Mr.  Mac- 
morran^s  argument  practically  comes  to 
this,  that  upon  the  facts  the  justices  ought 
to  have  held  as  a  matter  of  law  or  as  con- 
clusively proved  in  fact,  that  the  board  had 
expressed  satisfaction  at  such  a  date  or  in 
such  circumstances  that  they  cannot  now 
act  under  s.  150  of  the  Public  Health  Act, 
1875.  It  cannot  be  said  on  the  clear  state- 
ment of  the  contentions  and  the  finding, 
that  the  justices  did  not  consider  the  proper 
question.  The  difficulty  I  have  haid  has 
been  whether  it  was  on  the  facts  open  for 
anybody  to  contend  that  the  board  had  not 
elected  to  treat  what  they  did  as  sufficient, 
and  for  a  time  I  thought  that  the  judgment 
in  Wilkinson  v.  Llandaff  and  Dinas  Powis 
Rural  District  Council,  supra,  afforded  an 
argument  to  Mr.  Macmorran  on  the  ground 
that  if  the  channels  were  sewers  there  was 
in  the  road  a  system  of  sewers  with  which 
the  council  were  satisfied.  But  I  do  not 
think  the  Llandaff  Case,  supra,  is  any  direct 
authority,  for  though  there  are  in  it  expres- 
sions about  sewers,  those  observations  were 
directed  to  the  claims  made  in  those  actions 
and  they  do  not  give  very  much  help  in  this 
case.  We  cannot  altogether  exclude,  in 
considering  whether  it  is  a  question  of  fact 
or  of  law,  the  fact  that  these  roads  have 
never  been  taken  over.  It  is  true  that  the 
local  authority  did  put  a  sewer  down  in  a 

Erivate  road.  It  is  possible  that  they  might 
ave  acted  under  s.  150  of  the  Public 
Health  Act,  1875,  when  they  ordered  that 
to  be  done,  and  I  am  not  sure  that  if  they 
had  done  so,  different  considerations  might 
not  have  arisen.  But  there  has  been  no 
action  under  s.  150  until  these  proceedings. 
Are  the  facts  established  such  that  we  ought 
to  hold  that  when  they  put  down  the  sewer 
in  1881  for  soil  purpo^,  they  must  be 
taken  to  have  been  satisfied  that  the  road 
was  sufficiently  sewered)  It  is  clear  that 
they  did  not  consider  that  the  drainage  of 
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the  soil  would  do  all  that  they  required 
because  there  was  a  resolation  to  omit  sur- 
face drains  altogether.  It  cannot  be  said 
that,  having  regard  to  what  they  contem- 
plated doing  in  1881  and  1892,  and  what 
they  abstained  from  doing  at  the  request 
of  the  frontagers,  there  was  any  action  of 
the  local  authority  which  showed  that  they 
were  satisfied,  and  while  I  agree  that  if 
anything  is  done  it  most  bo  taken  as  sub- 
stantially conclusive  that  the  authoritv 
were  satisfied,  it  would  be  going  much 
further  to  apply  that  to  a  case  where  the 
authority  abstained  from  constructing  the 
drains  on  the  second  occasion  at  the  request 
of  the  frontagers.  If  the  matter  rested 
entirely  on  s.  150  it  is  not  possible  to 
sav  that  the  justices  were  wrong  in  con- 
sidering the  question  of  fact  whether  the 
evidence  satisfied  them  that  the  local 
authority  had  considered  the  road  sewered 
to  their  satisfaction  either  in  1881  or  in 
1892.  This,  really,  is  a  case  which  may  be 
decided  on  the  section  of  the  local  Act, 
because  the  application  of  s.  126  of  the 
Beckenham  Urban  District  Council  Act, 
1903,  is  only  objected  to  by  Mr.  Macmorran 
on  the  ground  that  it  only  applies  to  a 
street  not  sewered  to  their  satisfaction.  If  I 
am  right  in  saying  that  Mr.  Macmon-an  is 
not  entitled  to  say  that  the  justices  ou^ht 
not  to  have  held  that  the  local  authority 
were  not  satisfied,  I  think  it  comes  within 
the  Act  of  1903.  Whichever  view  be  taken, 
I  think  the  justices  had  power  to  deal  with 
this  as  a  question  of  fact  and  the  appeal 
must  be  dismissed. 

Dabling  and  Sutton,  JJ.,  concurred. 

Appeal  dismissed. 
Leave  to  appeal. 

Solicitors  for  appellant :  Ford,  Lloyd  k 
Co. 

Solicitor  for  respondents :  Robert  Borrow- 
man. 
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May  29,  1908. 

(Before  Alveb^tone,  L.C.J.,  Dabling 
and  Sutton,  33.) 

Rex  v.  Shuttle  worth  and  Others  ; 
Ex  parte  Tickle. 

Public  health— General  district  rate— Sum- 
mons to  enforce — Order  of  justices- 
Reduced  amount— jl/andawiu«-— Public 
Health  Act,  1875  (:38  &  39  Vict.  c.  55), 
S3.  211  (1)  (bX  256. 

A  district  rate  was  made  by  the  urban 
district  council  of  Bispkam- with- Nor- 
breck  on  the  Blackpool  and  Fleetufood 
IWamway  Company^  and  was  demanded 
in  writing^  but  the  company  refused  to 
pay.  After  the  lapse  of  more  than 
fourteen  days  from  the  date  of  the 
demand  proceedings  were  taken  before 
justices  to  recover  the  amount  qf  the 
rate  under  s,  256  of  the  Public  Health 
Act,  1875.  The  company  contended  that 
they  tvere  liable  to  pay  on  one-fourth 
part  only  of  the  net  annuoU  vcUue  of  the 
tramroad  on  the  ground  that  it  was  a 
railway  within  s,  211  (1)  (6)  of  the  above 
Act,  and  that  a  distress  tmirrant  should 
not  be  granted  for  the  full  amount. 
The  justices  held  that  the  company  had 
shown  sufficient  cause  for  non-payment 
of  the  full  amounty  and  they  reduced 
the  rate  in  a^ccordance  with  the  com- 
pany's contention  and  made  an  order 
for  the  reduced  amount,  Subsequently 
the  rating  authority  having  demanded 
the  reduced  amount,  and  having  given 
a  receipt  for  it,  obtained  from  the 
justices  a  case  stated  for  the  opinion  of 
the  High  Court,  but  afterwards  with- 
drew the  case  stated.  A  rule  nisi  was 
then  (Attained  calling  upon  the  justices 
to  show  cause  why  they  should  not  hear 
and  determine  an  application  for  the 
issue  of  a  distress  warrant  fofr  the  full 
amount  of  the  rate. 

Held,  that  whether  the  justices  were  or  were 
not  entitled  to  make  an  order  for  a  less 
amount  than  that  appearing  on  iheface 
of  the  rate,  the  court  would  not  in  the 
circumstances  issue  a  mandamus  to  the 
justices  to  issue  a  distress  warrant  for 
the  full  amount. 

Rule  nid  calling  upon  William  Shuttle- 
worth  and  four  other  justices  of  Lancashire 
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and  the  Blackpool  and  Fleetwood  Tramway 
Company  to  show  caase  why  the  said  jus- 
tices should  not  hear  and  determine  an 
application  by  John  William  Tickle  on 
behalf  of  the  urban  district  council  of 
Bispham-with-Norbreck  for  the  issue  of  a 
distress  warrant  against  the  company  to 
enforce  the  payment  of  £594  108.  6a.,  being 
the  amount  of  a  general  district  rate 
alleged  to  be  due  from  the  company  to  the 
council. 

The  following  facts  appeared  from  the 
affidavits : 

A  district  rate  was  duly  made  on  June 
nth,  1907,  by  the  urban  district  council 
of  Bispham-with-Norbreck,  amounting  to 
£594  10<.  6d.  on  the  Blackpool  and  Fleet- 
wood Tramway  Company. 

On  August  14th,  1907,  demand  in  writing 
for  the  payment  of  the  said  rate  was  duly 
made,  but  the  company  refused  to  pay  the 
same. 

On  November  16th,  1907,  a  complaint  wsts 
preferred  by  the  rating  authority  against 
the  company  for  the  recovery  of  the  said 
sum  of  £594  lOs.  6c^.,  and  a  summons  was 
thereupon  issued  to  recover  this  amount, 
being  £243  I2s,  in  resi)ect  of  land,  gene- 
rating station,  plant,  building  and  offices, 
£5  125.  6d,  in  respect  of  waiting  rooms,  and 
£345  68.  in  respect  of  the  tramroad. 

The  said  summons  was  heard  on  No- 
vember 21st,  1907,  before  the  above-men- 
tioned justices,  and  it  was  submitted  on 
behalf  of  the  rating  authority  that  they 
ought  to  make  an  order  pursuant  to  s.  256 
of  the  Public  Health  Act.  1875,  on  the 
companv  for  payment  of  the  said  amount 
and  authorising  the  recovery  of  such  amount 
by  distress  in  default  of  compliance. 

The  company  contended  that  they  were 
liable  to  pay  on  one-fourth  part  only  of  the 
net  annual  value  of  the  tramroad  mentioned 
in  the  said  rate  on  the  ground  that  such  tram- 
road  was  a  railway  within  s.  21 1  (1)  (b)  of 
the  Public  Health  Act,  1875,  and  a  distress 
warrant  should  not  be  granted  for  the  full 
amount  of  the  said  rate.  They  further 
alleged  that  such  contention  was  a  sufficient 
cause  for  non-payment  within  s.  256  of  the 
Public  Health  Act,  1875. 

It  was  contended  on  behalf  of  the  rating 
authority  that  there  was  no  sufficient  cause 
for  non-payment,  and  that  the  court  ought 
to  make  the  order  against  the  company 
for  the  full  amount  of  the  said  rate  as 
asked. 

The  justices  held  that  the  company  had 
shown  sufficient  cause  for  non-payment  of 
the  full  amount    of    the    rate,   and   they 
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reduced  the  rate  as  to  the  tramroad  from 
the  £345  68.  demanded  in  the  said  rate  to 
the  sum  of  £86  68.  Gd,,  and  made  an  order 
for  the  pavment  of  the  total  amount  of 
£335  ll8.,  but  refused  to  make  the  order 
or  issue  the  distress  warrant  as  asked  by  and 
on  behalf  of  the  rating  authority. 

On  November  22nd,  1907,  the  rating 
authority  demanded  the  sum  due  by  the 
company  for  the  said  rate  in  accordance 
with  the  decision  of  the  justices,  amounting 
to  £335  ll8.  On  November  23rd,  1907,  the 
company  paid  the  said  amount  to  the  clerk 
to  the  rating  authority,  who  endorsed  the 
demand  note  with  the  words  "  per  order  of 
magistrates,  dated  November  2l8t,  1907," 
and  receipted  same. 

On  February  26th,  1908,  the  rating  autho- 
rity gave  notice  to  the  company  that  they 
had  applied  to  the  justices  to  state  a  ease 
for  the  High  Court,  and  that  the  justices 
had  accordingly  stated  a  case  which  raised 
the  question  whether  thev  were  bound  to 
naake  an  order  for  the  full  amount  of  the 
rate,  no  appeal  having  been  made  against 
the  assessment,  or  whether  the  company 
were  liable  to  be  ordered  by  the  justices  to 
pay  on  only  one-fourth  part  of  the  net 
annual  value  of  the  tramroad. 

On  March  27th,  1908,  the  said  case  was 
withdrawn  by  the  rating  authority  by  leave 
of  the  King's  Bench  Division  on  payment 
of  the  tramway  company's  costs. 

The  Public  Health  Act,  1875,  s.  211, 
provides : 

"With  respect  to  the  assessment  and 
levying  of  general  district  rates  under  this 
Act  tne  following  provisions  shall  have 
eflfect ;  namely 

"(1)  .  .  .  (b)  .  .  .  the  occupier 
of  any  land  covered  with  water,  or  used 
onlv  ...  as  a  railway  constructed 
under  the  powers  of  any  Act  of  Parliament 
for  public  conveyance,  shall  be  assessed  in 
respect  of  the  same  in  the  proportion  of 
one-fourth  part  only  of  such  net  annual 
value  thereof." 

Section  256  provides:  "If  any  ^rson 
assessed  to  any  rate  made  under  this  Act 
by  any  urban  authority  fails  to  pay  the 
same  when  due  and  for  the  space  of  four- 
teen davs  after  the  same  has  been  lawfully 
demanded  in  writing,  or  if  any  person  quits 
or  is  about  to  quit  any  premises  without 
payment  of  any  such  rate  then  due  from 
nim  in  respect  of  such  premises,  and  refuses 
to  pay  the  same  alter  lawful  demand 
thereof  in  writing,  any  justice  may  summon 
the  defaulter  to  appear  before  a  court  of 
summary  jurisdiction  to  show  cause  why  the 
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rate  in  arrear  should  not  be  paid ;  and  if 
the  defaulter  fails  to  appear,  or  if  no  suffi- 
cient cause  for  non-payment  is  shown,  the 
court  may  make  an  order  for  payment  of 
the  same,  and,  in  default  of  compliance 
with  such  order,  may  b^  warrant  cause  the 
same  to  be  levied  bv  distress  of  the  goods 
and  chattels  of  the  defaulter. 

"  The  costs  of  the  levy  of  arrears  of  any 
rate  may  be  included  in  the  warrant  for  such 
levy." 

Ernest  O.  Palmer  showed  cause.— It  was 
decided  in  the  case  of  Blackpool  and  Fleet- 
wood Tramroad  Co,  v.  Thornton  Urban 
District  Council  {1907\  71  J.  P.  177  ;  [1907] 
1  K.  B.  568,  that  the  tramroad  of  this  com- 
pany was  a  railway,  and  therefore  only 
liable  to  be  rated  at  one-fourth  of  its  net 
annual  value.  That  decision  was  brought 
to  the  attention  of  the  magistrates,  and 
they  acted  upon  it  and  issued  an  order  for 
the  smaller  -amount.  The  applicants  arc 
not  entitled  to  a  matidamus.  There  was  no 
duty  on  the  part  of  the  justices  to  issue  an 
order  for  the  larger  amount.  Further,  the 
applicants  after  the  date  of  the  order 
demanded  and  received  the  smaller  amount 
ordered  by  the  justices.  Then  they  obtained 
a  case  stated,  but  afterwards  withdrew  it. 
They  could  have  appealed  to  quarter  ses- 
sions. [Having  referred  to  She  field  Water- 
vxyrks  Co,  v.  Mayor  of  SheMeld  (1885), 
50  J.  P.  6,  he  was  stopped  by  the  court.] 

Leslie  Scott^  in  support.— The  reason  the 
case  stated  was  withdrawn  was  because  some 
of  the  Crown  Office  Rules,  1906,  had  not  been 
complied  with.  The  justices  had  no  juris- 
diction to  go  into  the  merits  (R.  v.  Hannam 
(1885),  49  J.  P.  740  n ;  34  W.  K.  356).  Appeal 
was  not  the  api)licant's  proper  remedy, 
be<»iuse  on  the  decided  cases  the  magistrates 
ought  to  have  made  an  order  for  the  pay- 
ment of  the  larger  amount  and  to  have 
issued  a  distress  warrant  if  that  order  was 
not  complied  with.  The  provision  for  a 
distress  warrant  is  made  simply  for  the 
purpose  of  enforcing  the  order.  Assuming 
that  the  applicant  might  have  appealed,  the 

Question  is  whether  the  justices  have  done 
leir  duty.  Prim&  facie  their  duty  under 
8.  256  of  the  Public  Health  Act,  1875.  is 
merely  ministerial.  The  cases  decide  that 
where  the  rate  is  not  bad  on  the  face  of  it 
and  where  the  person  who  is  rated  is  in 
occupation,  then  with  one  or  two  exceptions 
the  magistrates  must  make  their  order  for 
the  amount  of  the  rate.  The  remedy  of  the 
person  rated  is  to  appeal  against  the  rate  to 
quarter  sessions.    If  the  tramway  company 
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wanted  to  show  that  their  tramroad  was  in 
law  a  railway,  that  should  have  been  done 
by  way  of  appeal  (Manchester  Overseers  v. 
Headlam  (1888),  21  Q.  B.  D.  96;  West- 
minster City  Council  v.  Army  and  Navy 
Auxiliari/  Co-operative  Supply  (1902), 
66  J.  P.  727  ;  [1902]  2  K.  B.  125).  Nothing 
arose  on  the  face  of  this  rate.  A  tramway 
per  «e  is  to  be  rated  as  a  tramway  and  is 
not  entitled  to  this  exemption  (SuHinsea 
Improvements  and  Tramway  Co,  v.  Sioansea 
Urban  Sanitary  Authority  (1892),  56  J.  P. 
248  ;  [1892]  1  Q!  B.  357).  The  receipt  of  the 
money  cannot  alter  the  question  what  was 
the  duty  of  the  magistrates. 

Palmer,  in  reply,  referred  to  Hampton 
Urban  District  Council  v.  Southwark  and 
Vauxhall  Water  Co,  (1899),  64  J.  P.  260. 

Alverstone,  L.C.J. — This  rule  raises  a 
difficult  question,  because  I  am  not  sure 
that  on  some  of  the  points  raised  Mr.  Scott 
is  not  right  in  saying  that  there  might  have 
been  a  difficulty  in  their  being  raised  before 
the  justices.  I  say  a  difficulty  because  it  is 
true  that  on  the  face  of  the  rate  it  was 
stated  to  be  a  tramroad  rated  at  so  much. 
I  doubt  whether  it  can  be  said  that  no 
difficulty  arose  on  the  face  of  the  rate.  But 
that  is  not  conclusive  against  Mr.  Palmer^ 
because  questions  which  can  be  raised  on 
appeal  may  arise  on  the  face  of  the  rate. 
If  the  justices  had  declined  to  make  any 
order  we  should  have  issued  a  mandamus, 
but  the  case  is  very  peculiar  and  I  decide  it 
entirely  on  its  special  facts.  Section  256  of 
the  Public  Health  Act,  1875,  provides  that 
if  any  person  assessed  to  any  rate  made 
under  the  Act  by  any  urban  authority  fails 
to  pay  the  same  when  due  and  for  fourteen 
days  after  it  has  been  lawfully  demanded 
in  writing,  any  justice  may  summon  the 
defaulter  to  appear  before  a  court  of 
summary  jurisaiction  to  show  cause  why 
the  rate  in  arrear  should  not  be  paid,  and 
if  no  sufficient  cause  for  non-payment  is 
shown,  the  court  may  make  an  order  for 
payment,  and,  in  default  of  compliance  with 
such  order,  may  by  warrant  cause  the  same 
to  be  levied  by  distress  of  the  goods  and 
chattels  of  the  defaulter.  Upon  the  tram- 
way company  being  summoned  for  the 
payment  of  £594  lOs,  6d,  the  justices  made 
an  order  for  the  payment  of  £335  11«. 
Quite  apart  from  what  happened  afterwards, 
that  was  an  order  made  at  the  instance  oi 
the  local  authority  on  whose  behalf  this 
rule  was  moved,  and  if  they  had  not  been 
satisfied  with  that  order  they  could  have 
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appealed  to  quarter  sessions.     It  may  be 
that  if  thev  had  appealed  they  would  have 
been  entitled  to  an  order  for  the  larger 
amount    The  question  could  certainly  be 
raised  by  case  stated.    In  February  last  the 
local  authority  applied  for  a  case  and  got  it, 
but  it  was  abandoned  because  they  hsui  not 
complied  with  some  of  the  Crown  Office 
Rules.    There  is  the  additional  circumstance 
that  the  local  authority  on  the  day  after 
the  order  had  been  made  applied  to  the 
tramwav  company  for  the  £335  ll«.  and 
received  it,  and  all  that  their  representative 
did  by  way  of  protest  was  to  put  on  the 
receipt   for  the  amount  the  words,  "per 
order  of  magistrates  dated  November  21st, 
1907."    It  is  not  said  that  there  was  any 
actual  protest,  and  in  the  face  of  their 
not   expressing   dissatisfaction  until  Feb- 
ruary 26th,  I  doubt  whether  there  was  any 
protest  intended.     I  think  that   as    they 
obtained  an  order  and  did  not  appeal  but 
deinanded  the  money  and  did  not  express 
their  dissatisfaction  for  over  three  months, 
it  must  be  taken  that  they  were  at  that 
time  acting  on  the  order  as  one  which  they 
wished  to  enforce.     Although  it  may  be 
that  the  distress  warrant  is  issued  or  may 
be  issued  upon  the  first  occasion,  the  section 
contemplates  that  the  court  may  make  an 
order  for  payment  of  the  amount  of  the 
rate.    That  they  could  raise  the  point  by 
special    case    is    shown    by   the   case    of 
BampUm  Urban  District  Council  v.  South- 
ivark   and    VauxhcUl    Water   Co.,    supra, 
where  this  same  kind  of  point  was  raised 
on    a   summons   for   payment   and   on   a 
case  stated.    Mr.  Scott  has  said  that  the 
point  was  not  taken.    But  I  doubt  whether 
we  ought  to  yield  to  that  argument  when 
a  case  has  gone  to  the  House  of  Lords. 
It  would  be  a  strong  thing  to  say  that  the 
House  of  Lords  ought  not  to  have  enter- 
tained the  case  because  it  was  not  open  to 
the  magistrates  to  state  a  case.    We  ought 
not  to  order  the  magistrates  to  hear  and 
determine    where    they   have   heard   and 
determined,  and  where  the  party  asking  for 
a  mandamus  did  not  appeal  and  did  not  go 
on  with  the  case  stated.    I  desire  to  say 
that  I  must  not  be  taken  as  expressing  a 
considered  opinion   that  this  point  could 
properly  be  raised  on  a  summons  for  pay- 
ment.   It  is  a  question  whether  it  is  not 
outside    the    three     grounds     stated    by 
Wills,  J.,  in  Bates  v.  Plumstead  Overseers 
(1895),  69  J.  P.  118.    If  those  grounds  are 
exhaustive  I  doubt  whether  it  falls  inside 
them.    The  rule  must  be  discharged. 
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Dabunq,  J.— I  agree.  A  writ  of 
mandamus  is  not  a  matter  of  right.  It  is  a 
writ  to  be  issued  in  the  discretion  of  the 
court  according  to  the  circumstances.'  I  do 
not  think  that  the  api^licants  are  entitled 
to  a  mandamus  in  the  ciroumstances. 


Sutton,  J.— I  agree. 


Eule  discharged. 


Solicitors  showing  cause :  Nicholson, 
Graham  and  Beesly,  for  J.  R.  Gaulter, 
Fleetwood. 

Solicitor  in  support:  F.  H.  White,  for 
Forshaw  and  Parker,  Preston. 
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June  2,  1908. 

(Before  Alverstone,  L.C.J.,  Dabling  and 
Sutton,  JJ.) 

Rbx  v.  Fox  and  Another;  Ex  parte 
Plympton  St.  Mary  Rural  District 
Council. 

Public  health  —  Rural  district  council  — 
Expenses  —  Apportionment  between 
parishes— Appeal  to  Local  Government 
Board— Proceedings  for  distress  war- 
rant—Discretion of  justices  — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55). 
ss.  229,  231. 

A  rural  district  council  having  incurred 
expenses  in  the  execution  of  the  Public 
nealthAct,  1816, /or  the  common  benefit 
of  several  parishes  unthin  their  district, 
and  having  apportioned  them  between 
the  parishes  and  having  issued  a  pre- 
cept to  the  overseers  of  one  of  the  parishes 
to  pay  to  them  the  contribution  of  that 
parish,  the  overseers  appealed  to  the 
Local  Government  Board  against  the 
apportionment  and  the  Local  Oovem- 
ment  Board  decided  to  hold  an  inquirv. 
On  proceedings  being  taken  by  the 
cotmcil  against  the  overseers  under 
s.  231  of  the  Public  Health  Act,  1875, 
to  recover  the  amount  of  the  precept 
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the  justices  adjourned  the  hearing  pend- 
ing the  announcement  of  the  decision  of 
the  Local  Government  Board, 

Held^  that  the  justices  were  entitled  to  take 
into  consideration  the  fa^t  that  an 
appeal  to  the  Local  Oovemment  Board 
was  pending,  and  piat  they  were  not 
bound  to  issue  their  distress  warrant 
till  such  appeal  had  been  determined. 

Rale  nisi  to  Francis  Fox,  Esq.,  And 
Captain  J.  S.  Hawker,  justices  for  Devon, 
to  show  cause  why  a  mandamus  should  not 
issue  commanding  them  to  hold  a  special 
sessions  for  rating  purposes  as  by  adjourn- 
ment from  April  22nd,  1908,  and  at  such 
special  sessions  to  proceed  to  hear  and 
determine  an  application  on  behalf  of  the 
Plympton  St  Mary  Rural  District  Council 
for  the  issue  of  a  warrant  to  cause  to  be 
levied  the  amount  of  two  precepts  dated 
October  25th,  1907,  ordering  Major  Thos. 
Revnolds  and  Noel  Franklin  Adams 
BeUamy,  Esq.,  the  overseers  of  the  parish 
of  St  Budeaux.  to  pay  the  said  amounts  to 
Thomas  Bulteel,  Esq.,  on  behalf  of  the  said 
rural  district  council,  such  amounts  beinff 
special  expenses  incurred  or  to  be  incurred 
by  the  rural  district  council  under  the 
Public  Health  Act,  1875,  on  behalf  of  the 
said  parish.  The  rule  was  moved  on  May 
15th,  1908. 

The  following  facts  appeared  from  the 
affidavits : 

In  and  during  the  year  ending  September 
30th,  1907,  and  the  half-year  ending  March 
31st,  1908,  the  council  incurred  expenses 
(alle^^  on  behalf  of  the  council  to  be 
special  expenses)  in  the  execution  of  the 
Public  Health  Act,  1875,  for  the  common 
benefit  of  the  parishes  of  St  Budeaux  and 
£^  Buckland  and  Weston  Peverell,  all 
within  the  district  of  the  council,  to  the 
amount  of  £788 -and  £453  respectively.  In 
opposition  to  the  rule  it  was  alleged  that 
the  expenses  so  incurred  were  not  special 
expenses  within  the  meaning  of  tbe  Act 
The  expenses  were  incurred  in  making 
sewers  lor  the  common  benefit  of  the  saia 
parishes,  but  were  not  apportioned  between 
the  parishes  until  October  11th,  1907. 

The  said  apportionment  was  as  follows : 

For  the  year  ending  September  30th,  1907. 

£ 
St  Budeaux  -        -        -    676 

trg  Buckland       -        -        -      36 
eston  Peverell    -        -        -      76 
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For  the  half-year  ending  March  31st,  1908. 

£ 
St  Budeaux  -        -        -    388 

Egg  Buckland       -        -        -      21 
Weston  Peverell    -        -        -      44 

On  October  25th,  1907,  the  council  issued 
their  precept  to  the  overseers  of  the  parish 
of  St  Buoeaux  requiring  them  to  pay  to 
Thos.  Bulteel,  Esq.,  the  treasurer  of  the 
council,  on  November  29th,  1907,  £376, 
and  on  January  10th,  1908,  £376,  making 
together  £752,  in  respect  of  the  proportion 
for  the  year  ending  September  30tn,  1907 
(such  sum  including  the  sum  of  £76  for 
special  sanitary  exi)enses  chargeable  by  the 
council  to  the  parish  of  St  Budeaux  and 
outside  the  question  of  the  apportionment) 
and  on  November  29th,  1907,  £218,  and  on 
January  10th,  1908,  £218,  making  together 
£436,  in  respect  of  the  proportion  for  the 
half-year  ending  March  3l8t,  1908  (such 
sum  including  the  sum  of  £48  for  special 
sanitary  expenses  as  before  mentioned),  as 
the  contributions  of  the  parish  of  St 
Budeaux  to  the  special  expenses,  and  to 
pay  the  said  sums  from  a  separate  rate  to 
be  levied  under  s.  230  of  the  Public  Health 
Act,  1875. 

On  October  26th,  1907,  the  overseers  were 
served  by  the  council  with  the  precepts. 
The  overseers  were  willing  to  pay  to  the 
council  the  sums  of  £76  and  £48  for  special 
sanitary  expenses,  but  they  disputea  the 
correctness  of  the  apportionment  of  which  it 
was  aJleged  that  they  had  received  no  notice 
as  required  by  s.  229  of  the  Public  Health 
Act,  1875,  other  than  the  said  precepts. 

Tbe  time  for  appealing  to  the  Local 
Government  Board  against  the  apportion- 
ment being  limited  bv  s.  229,  the  overseers 
forwarded  to  the  said  Board  on  November 
13th,  1907,  a  memorial  appealing  against 
the  apportionment  and  stating  their  grounds 
of  complaint. 

On  December  4th,  1907,  the  overseers 
received  from  the  Local  Government  Board 
a  letter  in  which  the  Board  signified  their 
refusal  to  consider  the  appeal  as  notice  had 
not  been  given  to  the  overseers  by  the 
council  of  the  apportionment. 

On  January  10th,  1908,  the  overseers 
received  from  the  council  notice  of  the 
apportionment,  and  on  January  14th,  1908, 
a  letter  was  written  on  behalf  of  the  over- 
seers informing  the  clerk  to  the  council  that 
the  overseers  had  decided  to  memorialise 
the  Local  Government  Board  against  the 
apportionment 
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On  January  22nd,  1908,  a  memorial  was 
sent  to  the  Local  Qovernment  Board  on 
behalf  of  the  overseers  appealing  against 
the  apportionment. 

As  tne  sums  required  by  the  precept  to 
be  paid  had  not  been  paid  on  February  5th, 
1908,  the  council  served  a  summons  on  the 
overseers  to  appear  at  a  special  sessions 
summoned  for  the  pnrpos^  at  Roborough. 

At  the  hearing  of  the  summons  the  clerk 
of  the  council  rejquested  the  justices  sitting 
at  the  said  special  sessions  to  issue  a  war- 
rant for  the  recovery  of  the  said  sums  in 
&rrear  from  the  overseers.  The  overseers 
opposed  the  Issue  of  the  warrant  on  the 
ground  that  until  the  Local  Qovernment 
Board  had  determined  the  appeal  the 
council  had  no  power  to  issue  either  of  the 
precepts,  that   the    precepts   included   as 

rial  expenses  payable  py  the  parish  of 
Budeaux  expenses  which  were  not  at 
the  time  when  the  precepts  were  made 
chargeable  against  the  said  parish  as  special 
expenses,  and  that  the  issue  of  the  warrant 
of  distress  by  the  justices  was  discretionary. 
The  overseers  also  applied  to  the  justices 
to  adjourn  the  further  hearing  pendmg  the 
decision  of  the  Local  Qovernment  Board  in 
the  matter  of  the  appeal  against  the  appor- 
tionment. The  justices  adjourned  the 
matter  accordingly  and  there  were  several 
subsequent  adjournments. 

On  April  14th,  1908,  the  overseers  re- 
ceived from  the  Local  Qovernment  Board 
notice  of  intention  to  hold  an  inquiry  into 
the  memorial. 

At  an  adjourned  sitting  on  April  22nd, 
1908,  the  council  again  applied  to  the  justices 
to  issue  their  distress  warrant  in  accordance 
with  8.  231  of  the  Public  Health  Act,  1875. 
The  overseers  admitted  that  the  precept  had 
been  issued  by  the  council  and  that  the 
overseers  had  made  default  in  payment,  but 
contended  that  payment  should  not  be  en- 
forced until  after  the  decision  of  the  Local 
Qovernment  Board  in  the  matter  of  the 
appeal  against  the  apportionment. 

The  overseers  took  exception  to  the  juris- 
diction of  the  justices,  not  only  on  the 
above  ground,  but  also  on  the  ground  that 
compliance  with  the  precept  issued  in 
res|)6ct  of  expenses  incurred  by  the  council 
during  the  ^ear  ending  September  30th, 
1907,  would  involve  the  levy  of  retrospec- 
tive rates  and  that  the  precept  was  illegal. 

The  justices  thereupon  decided  that  the 
jurisdiction  of  the  court  was  suspended 
until  the  result  of  the  inquiry  of  the  Local 
Qovernment  Board  was  made  known,  and 
a4Journed  the  case  till  May  27th,  1908. 
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On  May  20th,  1908,  the  Local  Qovern- 
ment Board  inquiry  was  held.  The  council 
and  the  overseers  and  several  ratepajrers 
were  separately  represented,  and  no  objec- 
tion was  taken  by  the  council  to  the  juris- 
diction of  the  Local  Qovernment  Board  to 
determine  the  appeal. 

On  May  27th,  1908,  the  justices  again 
adjourned  the  hearing  of  the  summons  till 
June  24th,  1908. 

The  Local  Qovernment  Board  had  not  yet 
made  any  order  in  the  matter  of  the  appeal. 
The    Public    Health    Act,   1875,  s.  229, 
provides  : 

"  The  expenses  incurred  b;^  a  rural  autho- 
rity in  the  execution  of  this  Act  shall  be 
divided  into  general  expenses  and  special 
expenses. 

"Qeneral  expenses  (other  than  those 
chargeable  on  owners  and  occupiers  under 
this  Act)  dhall  be  the  expenses  of  the 
establishment  and  officers  of  the  rural 
authority,  the  expenses  in  relation  to  dis- 
infection, the  providing  conveyance  for 
infected  persons,  and  all  other  expenses  not 
determined  by  this  Act  or  by  oraer  of  the 
Local  Qovernment  Board  to  be  special 
expenses. 

"Special  expenses  shall  be  the  expenses 
of  tne  construction  maintenance  and 
cleansing  of  sewers  in  any  contributory 
place  within  the  district,  the  providing  a 
supply  of  water  to  any  such  place,  and 
maintaining  any  necessary  works  for  that 
purpose,  if  and  so  far  as  the  expenses  of 
such  supply  and  works  are  not  defraved  out 
of  water  rates  or  rents  under  this  Act,  the 
charges  and  expenses  arising  out  of  or 
incidental  to  the  possession  of  property 
transferred  to  the  rural  authority  in  trust 
for  any  contributory  place,  and  all  other 
expenses  incurred  or  payable  bv  the  rural 
authority  in  or  in  respect  of  any  con- 
tributory place  within  the  district,  and 
determined  by  order  of  the  Local  Qovern- 
ment Board  to  be  special  expenses. 

"Where  the  rural  authority  make  any 
sewers  or  provide  any  water  supply  or 
execute  any  other  work  under  this  Act  for 
the  common  benefit  of  any  two  or  more 
contributory  places  within  their  district^ 
they  may  apportion  the  expense  of  con- 
structing any  such  work,  and  of  maintaining 
the  same,  in  such  proportions  as  they  think 
just,  between  such  contributory  places,  and 
any  expense  so  apportioned  to  any  such 
contributory  place  shall  be  deemed  to  be 
special  expenses  legally  incurred  in  respect 
of  such  contributory  place. 
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"The  overseers  of  any  contributory  place, 
if  aggrieved  by  any  sach  apportionment, 
may,  within  twenty-one  days  after  notice 
has  been  ffiven  to  them  of  the  apportion- 
ment, send  or  deliver  a  memorial  to  the 
Local  Government  Roard  statine  their 
grounds  of  complaint,  and  the  said  Roard 
may  make  such  order  in  the  matter  as  to 
it  may  seem  equitable,  and  the  order  so 
made  shall  be  binding  and  conclusive  on  all 
parties  concerned. 

**  General  expenses  shall  be  payable  out  of 
a  common  fund  to  be  raised  out  of  the  poor 
rate  of  the  parishes  in  the  district  accoraing 
to  the  rateable  value  of  each  contributory 
place  in  manner  in  this  Act  mentioned. 

''Special  expenses  shall  be  a  separate 
charae  on  each  contributory  place. 

"  The  following  areas  situated  in  a  rural 
district  shall  be  contributory  places  for  the 
purposes  of  this  Act ;  that  is  to  say, 

"(I)  Every  (Mirish  not  having  any  part  of 
its  area  within  the  limits  of  a  special 
drainage  district  formed  in  pursuance  of 
the  sanitary  Acts  or  of  this  Act,  or  of  an 
urban  distnct ;  and 

**  (2)  Every  such  special  drainage  district 
as  aforesaid ;  and 

"  (3)  In  the  case  of  a  parish  wholly  situated 
in  a  rural  district,  and  part  of  which  forms 
or  is  part  of  any  such  special  drainage 
district  as  aforesaid,  such  portion  of  that 
parish  as  is  not  comprised  within  such 
special  drainage  district ;  and 

'*(4)  In  the  case  of  a  parish  a  part  of 
which  is  situated  within  an  urban  aistrict, 
such  portion  of  that  parish  as  is  not  com- 
prised within  such  urban  district,  or  within 
any  such  special  drainage  district  as  afore- 
said." 

Section  231  provides :  "  If  the  amount 
reouired  by  any  precept  of  a  rural  authority 
to  De  paid  by  the  overseers  of  any  parish  is 
not  paid  in  manner  directed  by  such  pre- 
cept, and  within  the  time  therem  specified 
for  that  purpose,  the  rural  authority  shall 
have  the  like  remedy  for  recovery  from  the 
overseers  of  such  amount  as  is  not  paid  as 
guardians  have  for  the  time  being  for 
recovery  from  overseers  of  contributions  of 
parishes,  and  for  that  purpose  the  precept 
of  the  rural  authority  requiring  the  payment 
shall  be  conclusive  evidence  of  the  amount 
thereof.'' 

R,  C.  Glen  showed  cause.— The  short 
point  is  whether  justices  on  the  hearing  of 
a  summons  to  enforce  against  the  overseers 
of  a  parish  what  is  alleged  to  be  a  precept 
for  special  expenses  have  a  discretion  to 
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adjourn  the  further  hearing  of  the  summons 
pending  the  decision  of  the  Local  Govern- 
ment Roard  as  to  whether  those  expenses 
were  special  expenses.  Section  231  of  the 
Public  Health  Act,  1875,  states  that  the 
amount  of  the  precept  is  to  be  taken  as  final 
and  conclusive,  but  the  justices  have  to  see 
whether  the  precept  is  legal  {Hale  v.  City 
of  London  Union  {1859),  24  J.  P.  54).  The 
expenses  were  treated  as  general  expenses 
till  the  district  council  apportioned  them  on 
the  several  parishes.  They  were  in  fact 
general  expenses.  The  justices  had  a  dis- 
cretion to  suspend  the  issue  of  the  order 
by  virtue  of  s.  16  of  the  Summary  Jurisdic- 
tion Act,  1848.  [Having  cited  Tyneniouth 
Union  v.  Backioorth,  Overseers  {1888), 
52  J.  P.  357,  and  WaddingUm  v.  City  of 
London  Union  {1858\  22  J.  P.  755,  he  was 
stopped  by  the  court] 

Holman  Gregory,  in  support.  —  The 
magistrates  held  that  their  jurisdiction  was 
suspended  by  the  appeal  to  the  Local 
Government  Roard.  In  Tynemouth  Union  v. 
Backioorth  Overseers,  supra,  and  Hale  v. 
City  of  London  Union,  supra,  there  had 
been  in  eflfect  payment  of  tne  precept,  and 
that  is  what  the  justices  said.  Under  s.  229 
of  the  Public  Health  Act,  1875,  the  local 
authority  have  to  make  an  apportionment, 
and  when  they  have  done  that  the  expenses 
become  special  expenses,  and  if  the  parties 
object  to  the  amount  apportioned  between 
two  parishes,  then  they  can  appeal  to  the 
Local  Government  Roard.  Therefore  it  is 
a  question  of  adjustment  if  the  Local 
Government  Roard  have  given  their  decision. 
In  Tynemouth  Union  v.  Backioorth  Over- 
seers, supra,  it  was  pointed  out  that  where  a 
parish  has  overpaid  to  the  district  council 
by  mistake,  that  money  is  held  by  the 
district  council  to  the  use  of  the  parish,  and 
ought  to  be  applied  to  the  payment  of  any 
subsequent  precept.  The  apportionment  is 
prim&  facie  good  until  set  asiae  by  the  Local 
Government  Roard.  The  true  meaning  of 
the  section  is  that  the  act  of  the  rural 
district  council  is  to  be  binding   on   the 

Earties  till  the  Local  Government  Roard 
ave  set  it  aside.  Under  s.  231  of  the 
Public  Health  Act,  1875,  the  justices  have  no 
power  to  inquire  into  this  question  {Bead  v. 
Tunter  {1898),  14  T.  L.  R.  455  ;  B.  v.  Boteler 
{1864),  28  J.  P.  453).  The  mamatrates  did 
not  suspend  their  discretion,  but  wrongly 
thought  that  they  had  no  jurisdiction  {B.  v. 
Evans  {1890),  54  J.  P.  471). 

Alverstone,  L.C.J.— This  rule  must  be 
discharged.     I  do  not,  hoi^ever,  want  to 

2  R 

Digitized  by 


Soogle 


THE   JUSTICE    OF   THE   PEACE. 


Rex  V,  Fox  and  Another  ;  Ex  jxirte 
Plympton  St.  Mary  R.  D.  C. 

decide  the  case  on  any  technical  point. 
To  move  this  rule,  after  the  magistrates 
had  .within  their  discretion  acQoarned 
the  case,  was  straining  to  the  utmost  the 
procedure  of  obtaining  a  mandamus  to  hear 
and  determine.  The  magistrates  have,  so 
far  as  that  is  concerned,  not  declined  juris- 
diction, but  have  said  that  they  would 
suspend  dealing  with  the  case  till  they 
know  the  result  of  the  appeal  to  the  Local 
Government  Board.  On  that  ground  the 
rule  must  be  discharged.  But  Mr.  Glen  has 
contended  that  after  all  it  is  of  no  use  to 
direct  magistrates  to  hear  and  determine 
unless  we  direct  them  to  issue  the  distress 
warrant.  There  is  always  a  difficulty  as  to 
what  may  be  raised  on  applications  for  a 
distress  warrant.  The  powers  conferred  by 
s.  1  of  the  Poor  Rate  Act,  1839,  are  incorpo- 
rated in  8.  231  of  the  Public  Health  Act, 
1875,  and  the  words  of  the  former  section 
are  "  if  the  Justices  at  such  sessions  shall 
think  fit."  I  agree  that  the  last  case  cited 
by  Mr.  Glen  means  not  only  that  they  shall 
not  arbitrarily  refuse,  but  that  they  shall 
not,  in  refusing,  take  into  consideration 
things  that  they  ought  not.  In  ordinary 
circumstances  no  question  can  be  raised  in 
regard  to  the  amount  of  the  precept  or  the 
way  in  which  the  money  has  oeen  spent,  or 
as  to  a  particular  payment  that  is  included 
being  a  payment  which  ought  not  to  have 
been  made.  Those  points  are  established 
beyond  all  question.  I  think,  however, 
that  this  particular  point  has  never  been 
before  the  court.  I  am  not  aware  of  any 
case  in  which  the  question  of  the  discretion 
of  the  magistrates  as  to  the  apportionment 
under  a  precept  under  s.  229  of  the  Public 
Health  Act,  1875^  has  arisen.  It  seems  to 
me  that  the  ma^strates  would  have  a  dis- 
cretion to  consider  whether  the  precept  is  a 
final  order  or  not,  and  when  one  looks  at 
the  dates  there  is  serious  reason  to  think 
that  it  has  not  yet  been  determinwi  whether 
the  precept  is  a  final  order  or  not.  The 
apportionment  was  made  on  October  11th, 
1907,  and  on  October  25th,  1907,  these  two 
precepts  were  issued.  I  express  no  opinion 
as  to  the  point  about  the  retrospective 
action  of  the  rate.  Certainly,  as  at  present 
advised,  I  should  not  have  discharged  this 
rule  on  any  such  ground.  On  November 
13th,  1907,  an  appeal  was  made  to  the  Local 
Government  Board,  who  refused  to  enter- 
tain it  on  the  ground  that  the  parish  of  St. 
Budeaux  had  had  no  notice  of  the  appor- 
tionment. On  January  10th,  1908,  the 
overseers  received  from  the  council  notice 
of  the  apportionment  On  January  14th, 
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1908,  the  overseers  informed  the  council  of 
their  intention  to  appeal  to  the  Local 
Government  Board.  On  January  22nd, 
1908,  the  appeal  was  lodged,  and  on  May 
20th,  1908,  the  inquiry  by  the  Local  Govern- 
ment Board  was  held,  and  the  Local 
Government  Board  are  now  considering 
what  their  order  should  be.  Mr.  Gregory 
contends  that  notwithstanding  that  inose 
proceedings  were  bon&  fide  taken  and  were  in 
evidence  before  the  magistrates,  the  ma^- 
trates  might  not  take  them  in  to  consideration. 
Section  229  of  the  Public  Health  Act,  1875, 
says  that  the  rural  authority  may  apportion 
the  expense  of  any  work  under  the  Act, 
and  any  expense  so  apportioned  shall  be 
deemed  to  be  special  expenses.  That 
follows  a  clause  which  says  that  special 
expenses  include  "all  other  expenses  in- 
curred or  payable  by  the  rural  authoritv  in 
or  in  respect  of  any  contributory  place 
within  the  district,  and  determined  by 
order  of  the  Local  Government  Board  to  be 
special  expenses.''  Therefore,  that  section 
shows  that  the  apportionment  is  one  which 
may  have  to  be  sanctioned  by  the  Local 
Government  Board  before  it  is  final.  Then 
the  section  enacts  that  the  overseers,  if 
aggrieved  by  the  apportionment,  may  send 
a  memorial  to  the  Local  Government  Board, 
whose  order  is  to  be  binding  on  all  parties 
concerned.  Mr.  Gregory  says  that  the 
Local  Government  Board  cannot  say  that 
the  benefit  to  a  parish  is  so  little  that  they 
are  to  pay  nothing,  and  that  that  only 
means  tnat  they  may  say  how  much  each 
parish  is  to  i)ay.  But  in  the  question  how 
much  a  parish  is  to  pay  is  involved  the 
question  whether  a  nominal  or  a  substantial 
amount  is  to  be  paid.  I  see  no  reason  for 
saying  that  the  Local  Government  Board 
cannot  say  that  the  benefit  to  a  parish  is  so 
little  that  they  ought  to  pay  nothing.  It  is 
sufi&cient  for  the  purix)se  of  to-day  to  say 
that  they  have  to  decide  what  shall  be  the 
equivalent  amount  in  respect  of  which  the 
parish  shall  have  a  precept  made  upon  it 
Mr.  Gregory  says  that  that  puts  them  in  a 
great  difficulty  because  they  will  be  out  of 
time  for  appealing.  If  so,  that  is  wholly 
due  to  the  fact  that  the  local  authority  did 
not  give  notice  of  the  apportionment  before 
January  10th,  1908.  If  the  magistrates 
have  before  them  on  good  grounds  a  doubt 
raised  as  to  whether  the  precept  is  a  valid 
precept,  that  is  one  of  the  matters  which 
they  can  take  into  consideration.  To  ask 
justices  to  issue  a  distress  warrant  is  to  ask 
them  to  say  that  one  set  of  ratepayers  shall 
pay,  and  if  it  turns  out  to  be  wrong,  another 
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set  shall  get  the  benefit  of  the  overpay- 
roent.  The  magistrates  were  hearing  and 
determining,  and  the  contention  that  they 
must  issue  their  distress  warrant  and  arc 
not  allowed  to  take  into  consideration  the 
fact  that  the  apportionment  and  the  pre- 
cept are  the  suoject  of  an  appeal  to  the 
Ix>cal  Grovernnient  Board  is  wrong,  and  the 
rule  must  be  discharged. 

Darling,  J. — I  am  of  the  same  opinion. 
When  the  justices  were  asked  to  issue  a 
distress  warrant  against  the  ratepayers, 
they  were  not  bound  immediateljr  to  near 
and  determine  the  case.  They  might  con- 
sider reasonable  grounds  for  adjourning  it, 
and  among  those  reasonable  grounds  they 
might  say  that  as  there  was  an  appeal 
pending  to  the  Local  Government  Board, 
it  might  be  that  the  present  ratepayers 
would  be  held  liable  to  pay  nothing  or  next 
to  nothing,  so  that  if  they  ordered  them  to 
be  distrained  upon  there  would  be  an  injus- 
tice, and  that  therefore  they  would  postpone 
the  hearing  of  the  application  till  they 
heard  what  the  Local  Government  Board 
decided.  It  is  said  that  the  magistrates 
declined  jurisdiction.  If  they  had  done 
that,  it  is  possible  that  a  rule  such  as  this 
ought  to  oe  made  absolute.  But  I  do  not 
find  in  the  affidavits  chat  they  did  anything 
of  the  sort.  They  have  suspended  their 
jurisdiction.  That  may  not  be  a  scientific 
phrase.  Mr.  Gregory  wants  us  to  say  that 
they  said  that  the  Act  of  Parliament  sus- 
pended it,  but  they  did  not  mean  that. 

Sutton.  J.— I  think  that  the  justices, 
pending  tne  appeal  to  the  Local  Govern- 
ment Board,  were  really  only  doing  their 
duty  by  a4Journing  the  case. 

BiUe  discharged. 

Solicitors  against  the  rule :  Surr,  Gribble  & 
Co.,  for  W.  L.  Munday,  Plymouth. 

Solicitors  in  support :  Law  and  Worssam, 
for  John  W.  Bickle,  Plympton  St.  Mary. 
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June  2,  1908. 

(Before  Alverstone,  L.O.J.,  Darling  and 
Sutton,  JJ.) 

Crump  v.  Chorley  Corporation. 

Highways  —  Paving  expenses  —  Highway 
repairable  by  the  inhabitants  at  large- 
Interpretation  of  statute — Towns  Im- 
provement Clauses  Act,  1847  (10  & 
11  Vict.  c.  34),  s.  53. 

The  ward  ^^highimy"  in  «.  53  of  the  Towns 
Improvement  Clauses  Act,  1847,  means 
a  kighwayy  whether  repairable  by  t/ie 
inhabitants  at  large  or  not. 

Special  case  stated  on  an  appeal  heard  by 
the  court  of  quarter  sessions  for  the  county 
of  Lancaster  sitting  at  Preston  on  the  26tii 
day  of  November  1907  against  a  private 
improvement  rate  levied  by  the  respondents 
upon  the  appellant.  Quarter  sessions  gave 
judgment  with  costs  for  the  respondents 
subject  to  the  following  case  : 

1.  The  appellant  John  Arthur  Crump  is 
the  occupier  of  certain  lands  abutting  upon 
a  street  known  as  St.  George's  Street  situate 
in  the  borough  of  Chorley. 

2.  The  respondents  are  the  mayor,  alder- 
men and  burgesses  of  the  said  borough  of 
Chorley.  The  said  borough  was  incorpo- 
rated by  Royal  charter  in  the  year  1881 
and  in  the  said  mayor,  aldermen  and  bur- 
gesses were  vested  all  the  powers  formerly 
vested  in  the  Chorley  Commissioners  under 
the  provisions  of  the  Chorley  Improvement 
Act  1853  with  which  said  Act  are  incorpo- 
rated inter  alia  by  sections  32,  106,  107,  111 
and  112  of  the  said  Act  those  sections  of  the 
Towns  Improvement  Clauses  Act  1847 
which  relate  to  the  paving  and  maintaining 
of  streets,  rates  to  be  made  for  sewers 
drains  and  private  improvement^  the 
manner  of  making  such  rates  and  appeal 
against  such  rates. 

3.  By  section  53  of  the  said  Towns  Im- 
provement Clauses  Act  1847  (beine  one  of 
the  sections  incorporated  with  the  said 
Chorley  Improvement  Act  1853)  it  was 
provided  as  follows : 

*'  If  any  street,  although  a  public  highway 
at  the  passing  of  the  special  Act,  have  not 
theretofore  been  well  and  sufficiently  paved 
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and  flagged  or  otherwise  made  good,  the 
commissioners  may  cause  such  street,  or  the 
parts  thereof  not  so  paved  and  flagged  or 
otherwise  made  ^ood,  to  be  paved  and 
flagged  or  otherwise  made  gocnl  in  such 
manner  as  they  think  tit,  and  the  expenses 
incurred  bv  the  commissioners  in  respect 
thereof  shall  be  repaid  to  them  by  the  occu- 
piers of  the  lands  abutting  on  such  street, 
or  such  parts  thereof  us  have  not  been 
theretofore  well  and  sufficiently  paved  and 
flagged  or  otherwise  made  good,  and  such 
expenses  shall  be  recoverable  from  such 
occupiers  respectively  as  hereinafter  pro- 
vided with  respect  to  private  improvement 
expenses,  and  thereafter  such  street  shall 
be  repaired  by  the  commissioners  out  of 
the  rates  levied  under  this  or  the  special 
Act." 

4.  The  respondents  in  or  about  the  month 
of  November  1906  having  fulfilled  all  the 
conditions  precedent  as  required  by  the 
Towns  Improvement  Clauses  Act  1847  did 
cause  the  said  St.  George's  Street  to  be 
paved  and  flagged  or  otherwise  made 
good. 

5.  The  respondents  having  fulfilled  all  the 
conditions  precedent  as  required  by  the 
Towns  Improvement  Clauses  Act  1847  on 
the  30th  day  of  May  1907  in  order  to  recover 
the  expenses  by  them  incurred  in  the  said 
paving  or  otherwise  making  good  the  said 
St.  George's  Street  levied  on  the  appellant 
a  private  improvement  rate  of  U,  2'9bd.  in 
the  pound. 

6.  The  appellant  being  a  person  aggrieved 
by  the  saicf  private  improvement  rate  on 
the  25th  day  of  June  1907  pursuant  to  sec- 
tion 186  of  the  Towns  Improvement  Clauses 
Act  1847  (being  one  of  the  said  sections 
incorporated  within  the  said  Chorley  Im- 
provement Act  1853  referred  to  in  para- 
graph 2  hereof)  gave  notice  of  his  intention 
to  appeal  to  the  next  quarter  sessions. 

7.  It  was  contended  on  behalf  of  the 
respondents : 

That  whether  the  said  street  was  a  high- 
way repairable  by  the  inhabitants  at  large 
or  not  inasmuch  as  the  same  had  never 
heretofore  been  well  and  sufficiently  paved 
and  flagged  or  otherwise  made  good  within 
the  meaning  of  section  53  of  the  Towns 
Improvement  Clauses  Act  1847  the  respon- 
dents were  entitled  to  do  the  work  men- 
tioned in  paragraph  4  hereof  and  to  levy 
the  rate  mentioned  in  paragraph  5  hereof 
and  that  the  appellant  was  therefore  liable 
for  the  proportion  of  the  said  rate  demanded 
from  him  by  the  respondents. 
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8.  It  was  contended  on  behalf  of  the 
appellant : 

That  as  the  said  St.  George's  Street  was 
a  highway  repairable  by  the  inhabitants  at 
large  the  respondents  therefore  could  not 
charge  the  appellant  with  the  paving, 
flagging  or  otherwise  making  good  of  the 
said  street. 

9.  On  the  hearing  of  the  said  appeal  we 
found  as  follows : 

(a)  That  the  said  St.  George's  Street  was 
a  highway  repairable  by  the  inhabitants  at 
large. 

(b)  That  the  said  St.  George's  Street  had 
not  theretofore  been  well  and  sufficiently 
paved  and  flagged  or  otherwise  made  good. 

(c)  That  wncther  the  said  St.  Georf^'s 
Street  was  a  highway  repairable  by  the  in- 
habitants at  large  or  not  the  resi)ondents 
were  entitled  to  do  the  work  mentioned  in 
paragraph  4  hereof  and  to  levy  the  rate 
mentioned  in  paragraph  5  hereof.  The 
question  of  law  aforesaid  was  not  argued 
before  us  in  this  appeal,  as  we  considered 
that  we  were  bound  by  a  previous  iudg- 
ment  given  by  us  in  an  appeal  involving 
the  same  point.  For  the  information  of  the 
court,  in  case  they  should  desire  it,  we 
annex  to  this  case  a  copy  of  the  said 
judgment. 

(d)  That  the  appellant  was  liable  to  pay 
to  the  respondents  the  amount  of  the  rate 
which  the  respondents  had  charged  against 
him. 

And  we  dismissed  the  appeal  with  costs. 

10.  The  question  for  this  court  is  whether 
our  decisions  (c)  and  (d)  were  correct  in 
point  of  law. 

Dated  the  12th  day  of  May,  1908. 
(Signed)    H.  W.  Worsley-Taylor. 

Copv  judgment  in  Atherton  and  Others 
(appellants)  v.  Mayor^  etc.  of  Chorley 
(respondents).  Reserved  judgment  delivered 
by  the  chairman  of  the  Lancashire  Quarter 
Sessions  sitting  at  Preston,  December  11th, 
1901; 

This  was  an  appeal  under  s.  186  of  the 
Towns  Improvement  Clauses  Act,  1847, 
which  with  other  sections  of  the  said  Act 
was  incorporated  with  the  Chorley  Improve- 
ment Act,  1853  (hereinafter  callea  the 
Special  Act).  Amongst  the  said  other  sec- 
tions incorporated  were  those  with  respect 
to  paving  and  maintaining  the  streets— those 
most  material  to  the  case  being  as.  47  to  54 
(except  s.  50).  The  case  turns  mainly  on 
s.  53,  the  material  provisions  of  which  are 
in  effect  that  "  if  any  street,  although  a 
public  highway  at  the  passing  of  the  special 
Act,  have  not  theretofore  been  well  and 
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snfiiciently  paved,  flagged  or  otherwise 
made  good"  the  commissioners  may  cause 
it  to  be  paved  and  recover  the  expenses 
from  the  occupiers  of  land  abutting  on  such 
street  as  private  improvement  expenses. 
The  corporation,  who  are  the  successors 
of  the  commissioners,  paved  a  part  of 
Bagganley  Lane,  and  sought,  under  s.  53,  to 
recover  from  the  appellants  as  occupiers  of 
land  abutting  on  tne  said  part,  an  appor- 
tioned share  of  the  expenses  of  such  paving, 
by  means  of  a  private  improvement  rate. 
The  appellants  disputed  the  said  rate  on 
grounds  hereinafter  appearing.  The  case 
was  one  of  very  considerable  difficulty, 
owing  to  the  number  of  questions  of  law 
and  fact  which  were  raised  ;  and  we  are 
much  indebted  to  Mr.  Sutton  and  Mr.  Mellor 
for  the  assistance  they  have  given  us.  The 
difficulty  was  by  no  means  lessened  by  the 
fact  that  disputes  as  to  the  liability  to 
repair  the  road  had  been  going  on  for  years 
and  that  neither  party  appears  to  have  had 
a  clear  idea  of  its  rights,  as  fresh  contentions 
were  set  up  by  each  side  not  only  before 
but  during  the  actual  progress  of  the 
hearing.  It  was  agreed  that  the  lane  was 
at  the  passing  of  the  special  Act  a  "  street " 
within  the  meaning  of  the  Act.  But  two 
questions  of  mixed  law  and  fact  arose,  viz. : 

(1)  Whether  it  was  at  that  date  a  highway 
repairable  by  the  inhabitants  at  large,  and 

(2)  whether  it  had  been  theretofore  (t.c, 
before  the  corporation  paved  it)  "  well  and 
sufficiently  made  good."  The  corporation 
at  first  put  their  case  on  the  assumption 
that  the  lane  was  a  highway  repairable  by 
the  inhabitants  at  large,  and  contended 
that  s.  63  included  such  a  highway.  Sub- 
seouently,  owing  to  the  discovery  of  certain 
ola  deeds,  they  contended  that  the  lane  was 
an  occupation  road  only,  or  that  if  a 
highway  it  was  not  one  repairable  by 
inoabitants.  The  appellants  contended  first 
that  it  was  a  highway  repairable  by 
inhabitants,  and  that  s.  53  did  not  include 
such  a  highway.  Secondly,  they  contended 
that  it  had  been  "  theretofore  made  good," 
and  that,  therefore,  whatever  the  character 
of  the  road  as  to  liability  to  repair,  the  rate 
was  not  leviable.  It  will  be  convenient 
to  deal  with  this  latter  contention  first. 
About  1877  the  corporation  cut  a  sewer 
trench  down  the  middle  of  the  lane  about 
four  feet  wide.  In  order  to  repair  the 
damage  caused  by  this  they  subsequently 
covered  with  broken  stones  and  slag  a  strip 
of  about  the  width  of  a  cart  track  along  the 
line  of  the  sewer,  leaving  the  sides  of  the 
road  on  a  slope  and  practically  impassable 
as   before.     It  was    contended   that    that 
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constituted  "  making  good."  The  question 
might  arise  whether,  assuming  it  to  have 
amounted  to  ** making  good"  in  fact,  the 
making  good  of  a  longitudinal  strip  in 
the  middle  of  the  road  would  prevent  the 
application  of  s.  53  of  the  Act  to  that  part, 
or  to  the  whole  length  in  question.  But  it 
is  not  necessary  to  decide  that  question, 
because  we  are  of  opinion  that  no  part  of 
the  road  was  "well  and  sufficiently  made 
good"  within  the  meaning  of  the  section. 
It  was  pointed  out  by  Brett,  M.R,  in 
Portsmouth  Corporation  v.  Smith  (188S\ 
48  J.  P.  404;  13  Q.  B.  D.  184,  that  the 
words  "otherwise  made  good"  come  after 
the  words  "  paved  and  flagged "  and  must 
be  construed  as  words  ejuadem  generis^  and 
they  mean  "making  an  artificial  road." 
(See  also  Lord  Blackburn  and  Lord 
Watson,  in  the  same  case,  (1885)  49  J.  P. 
676  ;  10  App.  Cas.  364.)  We  come  to  the 
conclusion  that  the  intention  and  effect  of 
what  the  corporation  did  was  to  repair 
damage  onlv,  and  not  to  make  an  artificial 
road,  and  that,  therefore,  the  road  was  not 
"theretofore  made  good."  It  will  be  con- 
venient to  deal  next  with  the  question 
whether  the  road  was  proved  to  be  a  high- 
way repairable  by  the  inhabitants  at  large. 
If  this  was  so  it  was  agreed  that  it  must 
have  been  because  there  was  evidence  which 
satisfied  us  that  there  was  dedication  before 
the  Highway  Act,  1835,  as  the  formalities 
requisite  since  then  had  not  been  complied 
with.  We  deal  at  present  with  this  ques- 
tion in  the  way  in  which  it  was  presented 
down  almost  to  the  end  of  the  case,  viz.,  as 
one  of  evidence  as  to  a  private  right  of 
carriageway,  reserving  for  later  considera- 
tion a  point  raised  by  the  appellants  at  the 
very  end  of  the  case,  as  to  the  effect  in  law 
of  the  admission  by  the  corporation  that 
there  was,  before  the  date  of  the  Highway 
Act,  1835,  a  public  right  of  footway  along 
the  road.  As  to  the  right  of  carriageway 
the  evidence  of  users  dfoes  not  satisfy  us 
affirmatively  that  there  was  a  dedication  to 
the  public  before  1835.  The  road  as  a 
carriage  road  leads  only  to  a  bleach  works 
and  to  a  few  farms,  and  the  evidence  as  to 
user  is  at  the  least  quite  consistent  with  its 
having  been  an  occupation  road  for  the 
purposes  of  the  said  works  and  farms  only. 
But  the  evidence  from  actual  repairs  appears 
to  us  to  negative  any  possible  inference 
from  user  that  it  was  a  repairable  highwav ; 
inasmuch  as  it  is  absolutely  clear  that  the 
successive  occupiers  of  the  bleach  works 
and  of  the  farms  repaired  the  part  of  the 
road  now  in  question  as  far  as  it  was 
repaired,  from  a  date  before  1835  down  to 
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1877,  when  the  corporation  repaired  it,  for 
the  reason  and  to  the  extent  hereinbefore 
described,  and  that  they  have  continued  to 
the  present  time  to  repair  the  remainder  of 
the  road  down  to  these  farms  and  to  the 
bleach  works— there  beinfi^  no  distinction 
in  law  between  the  two  portions.  There- 
fore leaving  out  other  evidence  from  deeds 
and  otherwise  which  was  presented  to  us,  it 
appears  to  us  clear  on  the  grounds  aforesaid 
alone  that  the  appellants  fail  in  their  con- 
tention that  it  was  a  highway  repairable  by 
the  inhabitants  at  large.  It  was  assumed 
that  this  finding  would  have  concluded  the 
case  against  the  appellants,  and  it  would 
have  done  so  but  for  the  point  as  to  a  right 
of  footway  raised  by  them.  During  Mr. 
Sutton*s  summing  up  of  the  appellants'  case 
it  was  admitted  by  the  corporation  that  there 
was  before  the  Highway  Act,  1835,  a  public 
right  of  footway  over  the  road.  The  whole 
of  the  road,  which,  as  now  made  up  by  the 
corporation,  included  a  carriageway  and 
two  footpaths,  one  on  each  side,  was  open, 
and  there  was  no  evidence  to  limit  the  right 
of  foot-passen^rs  to  any  particular  part  of 
it,  nor  to  limit  the  right  of  user  to  foot- 
passengers  only  as  distinguished  from 
carriages.  Mr.  Sutton  contended  that  under 
these  circumstances  the  whole  road  must  be 
taken  to  have  been  a  public  highway  at  the 
date  of  the  Highway  Act,  and,  therefore, 
repairable  by  the  inhabitants  at  large.  It  is 
not  necessary  for  us  to  decide  that  question 
as  to  the  whole  of  the  road.  But  though 
this  result  was  not  foreseen  or  argu^, 
owing  to  the  very  late  period  at  which  the 
point  was  raised  it  appears  to  us  that  this 
contention  makes  it  necessary  for  us  to 
decide  the  question  whether  s.  53  covers  a 
road  repairable  by  inhabitants ;  inasmuch 
as  the  public  footway  clearly  formed  part  at 
least  of  the  space  paved  by  the  corporation, 
and  we  take  it  that  that  part  being  an 
ancient  highwav  was  repairable  by  the 
inhabitants  at  large.  If  s.  53  applied  to 
that  part  it  would  equally  apply  to  the 
whole,  even  if  Mr.  SutUytCs  argument  be 
correct.  If  s.  53  be  considered  alone  its 
terms  read,  as  we  must  read  them,  in  their 
plain  natural  sense,  appear  to  us  clearly  to 
include  all  public  highways — those  repair- 
able by  inhabitants,  as  well  as  those  not  so 
repairable.  Indeed  Mr.  Sutton  admitted 
this.  But  it  was  argued  by  the  appellants 
that  s.  53  forms  one  of  a  group  dealing  with 
the  management  of  streets,  fc^ginning  with 
s.  47,  and  that,  when  it  is  read  with  those 
other  sections,  repairable  highways  are 
excluded  from  its  operation.  It  was  argued 
that  ss.  47,  48,  and  49  vested  in  the  cor- 
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poration  all  streets  which  were  highways 
repairable  by  inhabitants  and  put  on  them 
the  entire  liability  for  their  repair.  And 
s.  51  gave  to  the  corporation  power  to  pave 
such  streets.at  the  expense  of  the  ratepasrers. 
It  was  said,  therefore,  that  those  sections 
formed  a  code  dealing  completely  with 
repairable  highways  ;  and  that  it  was 
inconsistent  with  those  sections  that  such 
highways  should  be  included  in  s.  53.  It 
was  argued,  therefore,  that  s.  53  formed 
part  of  a  further  separate  code  dealing  with 
(1)  (in  that  section)  streets  which  were 
highways  but  not  repairable  by  inhabitants, 
and  (2)  (in  ss.  54  and  55)  streets  which  were 
not  highwa>[S  at  all.  In  further  support  of 
tliis  contention,  it  was  argued  that  tne  last 
words  of  s.  53  "and  thereafter **  (f.«.,  after 
paving)  "  such  streets  shall  be  repaired  by 
the  commissioners,"  were  meaningless  if 
applied  to  repairable  highways,  inasmuch 
as  ss.  48  and  49  had  already  made  the  com- 
missioners liable  for  their  repair,  whereas 
they  were  logical  and  necessary  if  the 
section  applied  to  non-repairable  highways. 
It  was  pointed  out  also  that  the  construc- 
tion of  the  appeUants  was  the  more  con- 
sistent with  equity,  inasmuch  as,  though 
the  corporation  were  bound  to  keep  the 
road  in  sufficient  repair  at  the  cost  of  the 
ratepayers,  for  the  traffic  from  time  to  time 
using  it,  they  would,  if  their  contention 
were  upheld,  transfer  a  public  burden  to 
these  private  individuals.  And  in  further 
support  of  this  it  was  pointed  out  that 
the  construction  of  the  appellants  was  in 
accordance  with  the  provisions  of  the  Public 
Health  Acts  of  1848  and  1875  which  deal 
with  paving  of  streets,  inasmuch  as  those 
later  Acts  expressly  exclude  repairable 
highways  from  similar  powers  to  charge 
fronta^rs  with  the  cost  of  paving.  The 
foregoing  were  the  main  reasons  put  forward 
by  the  appellants  in  support  of  their  con- 
tention. But  there  are  several  serious 
difiiculties  in  their  way.  We  have  already 
pointed  out  that  this  construction  requires 
us  to  limit  the  clear  natural  meaning  of  the 
words  of  s.  53.  Then  if  we  look  at  the 
previous  ss.  47,  48  and  49,  as  we  are  asked 
to  do,  we  find  that  in  each  of  them  the 
words  "  highways  "  and  "  public  highways  " 
clearly  include  repairable  highways,  and 
that  in  s.  49  at  any  rate  (and  probably 
also  in  47  and  48)  they  refer  exclusively 
to  that  class.  Therefore  not  only  are  we 
asked  to  limit  the  natural  meaning  of  the 
words  of  s.  53  itself,  but  when  we  are 
asked  to  do  this  by  the  aid  of  ss.  47,  48 
and  49,  we  can  only  do  this  by  construing 
the  words  "a   public  highway"  in  a   53 
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in  the  very  opposite  sense  to  that  which 
they  bear  in  the  sections  prayed  in  aid. 
Further,  the  appellants'  argument  does  not 
notice  the  essential  distinction  between 
"repair/'  that  is  maintenance  of  the  pre- 
vious character  of  the  road,  which  is  the 
subject  of  ss.  48  and  49,  and  "  paving,"  that 
is,  imparting  for  the  first  time  a  new  and 
improved  character  to  it,  which  is  the  subject 
of's.  53.  Sections  48  and  49  transferred  the 
existing  liability  of  the  surveyor  of  highways 
for  "repair"  to  the  corporation.  There  is 
no  liability  on  them  to  pave  any  more  than 
there  was  on  the  inhabitants  or  surveyors. 
No  doubt  8.  51  gives  them  a  power  to  cause 
sti^ets  to  be  paved,  which  it  may  be  noted 
would  be  satisfied  either  by  their  causing  it 
to  be  done  at  the  cost  of  the  ratepayers  or 
of  frontagers.  But  this  in  any  case  is  only 
a  power  and  not  a  liability.  Then  comes 
s.  53,  which  introduces  for  the  first  time,  we 
believe,  in  municipal  legislation,  a  new  and 
different  obligation,  viz.,  that  of  "paving." 
Therefore  it  appears  to  us  that  s.  53  is  not 
inconsistent  witn  the  previous  section,  inas- 
much as  it  deals  witn  a  different  subiect 
matter.  For  these  reasons,  we  think  that, 
whether  s.  53  be  construed  alone,  or  with 
the  other  sections  referred  to,  the  result  is 
that  repairable  highways  are  included  in  it, 
and  that  therefore  the  corporation  had  the 
right  in  law  to  levy  the  rate  even  if  the 
lane  was  a  highway  repairable  by  inhabi- 
tants. On  the  question  of  construction  we 
have  of  course  only  to  decide  the  matter  as 
one  of  law,  and  therefore  we  cannot  go  into 
the  equitable  question  raised.  Nor  does 
the  argument  drawn  from  the  last  words  of 
s.  53  appear  to  us  to  create  any  difficulty. 
Those  words  are  necessary  in  order  to  pro- 
vide for  one  of  the  two  kinds  of  highways 
dealt  with  by  the  section,  viz.,  non- repairable 
ones ;  and  being  essential  for  one  class,  all 
that  can  be  said  is  that  they  are  superfluous 
as  to  the  other.  But  it  by  no  means  follows 
tiiat  they  exclude  that  other.  It  remains  to 
notice  the  authorities  cited  by  the  respon- 
dents. In  the  case  of  Portsmouth  Corpora- 
tion V.  Smtth^supra,  it  appears  that  the  road 
in  question  there  was  a  highway  formerly 
repairable  by  the  parish,  and  consequently 
repairable  by  the  commissioners  under 
s.  49  of  the  Towns  Improvement  Clauses 
Act,  1847.  Lord  Blackburn  further  says 
"  If  the  finding  in  this  case  that  the  road 
was  not  in  1879  a  street  in  the  popular 
sense,  is  true,  I  doubt  whether  the  urban 
sanitary  authority  could  then,  under  any 
circumstances,  pave  the  road  at  the  expense 
of  the  adjacent  landowners,  though  if  they 
had  waited  till  more  houses  were  built,  they 
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probably  could  have  done  so  ;  but  it  is  not 
necessary  to  say  how  that  is."  Lord  Black- 
burn appears  not  to  doubt  that  if  the  road 
had  been  in  1879  a  street  as  well  as  a  repair- 
able highway,  the  corporation  could  have 
compelled  tne  owners  to  pave.  The  last 
authority  cited  was  Lumley's  Public  Health 
Act,  5th  ed.,  p.  170,  as  follows :  "This  (the 
Public  Healtn  Act  1875)  contains  no  sec- 
tion like  s.  53  of  the  Towns  Improvement 
Clauses  Act  which  empowers  the  authority 
when  that  section  is  in  force  to  charge  the 
cost  of  the  repairs  of  a  public  highway  upon 
the  adjoining  owners."  The  cases  cited, 
though  not  directly  in  point,  appears  to  us 
to  support  to  some  extent  the  view  at  which 
we  have  arrived  from  a  consideration  of  the 
Act  itself.  For  the  reasons  stated  we  hold 
the  rate  to  be  good  in  principle.  We  were 
asked  if  we  decided  the  question  of  s.  53 
against  the  appellants  to  decide  the  ques- 
tion of  liability  of  inhabitants  to  repair  and 
of  previous  "  making  good,"  in  view  of  a 
possible  appeal  against  our  decision  on  s.  53. 
We  have  already  dealt  with  these  questions. 
Therefore  we  have  tried  to  decide  all  neces- 
sary points.  We  have  not  dealt  with  certain 
questions  of  the  quantum  of  the  rate,  as 
those  were  left  for  agreement  after  we  had 
decided  the  question  of  principle.  We 
think  it  right  to  add  that  in  our  opinion 
the  attention  of  the  Local  Government 
Board  may  well  be  called  to  the  anomalous 
nature  of  the  powers  conferred  by  s.  53  of 
the  Towns  Improvement  Clauses  Act  of 
1847,  to  enable  the  corporation  to  lay  on 

Erivate  owners  the  cost  of  paving  a  public 
ighway,  for  the  ordinary  repair  of  which 
the  public  are  already  responsible.  Such  a 
power  is  absolutely  contrary  to  the  later 
legislation  contained  in  the  Public  Health 
Act,  1848,  s.  69  (as  amended  by  the  Public 
Health  Supplemental  Act,  1852),  and  in  the 
Public  Health  Act,  1875,  s.  150  (under  which 
the  corporation  originally  proposed  to  pro- 
ceed). Those  Acts  specially  exclude  high- 
ways repairable  by  innabitants  from  similar 
powers  to  charge  frontagers  with  the  cost  of 
paving.  If  the  later  legislation  was  equit- 
able, tne  natural  inference  appears  to  be  that 
the  previous  Act  of  1847  was  inequitable. 

T.  F,  Byrne  (E,  C.  Bwrqu  with  him),  for 
the  appellant— The  words  "public  high- 
way" in  s.  53  of  the  Towns  Improvement 
Clauses  Act,  1847,  do  not  mean  a  public 
highway  repairable  by  the  inhabitants  at 
large.  The  Public  Health  Act,  1848,  s.  69, 
was  the  first  enactment  that  imposed  any 
obligation  as  to  paving,  and  the  words 
"repairable  by  the  inhabitants  at  large," 
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were  omitted  from  that  section.  The  words 
were  supplied  by  an  amending  Act,  the 
Public  Health  Supplemental  Act,  1852,  s.  13. 
That  shows  that  the  term  "highway/*  by 
itself  does  not  mean  a  highway  repairable 
by  the  inhabitants  at  large.  The  decision 
in  Illingworth  v.  Montgomery  (1859\  24  J.  P. 
101,  proceeded  on  the  words  of  s.  69  of  the 
Public  Health  Act,  1848,  which  did  not 
contain  the  limiting  words  to  be  found  in 
the  later  section.  That  decision  would 
equally  apply  to  s.  53  of  the  Act  of  1847. 

/.  H.  Mellor,  K.C.  (E.  W.  Wingate-Saul 
with  him),  for  the  respondents.— The  case 
of  Athton-uvder  Lyne  Corporation  v.  Pugh 
{1897\  61  J.  P.  788  ;  [1898]  1  Q.  B.  45,  is 
almost  on  all  fours  with  this  case.  [He  was 
stopped  by  the  court.] 

Byrne  in  reply. 

Alverstone,  L.C.J.— In  the  absence  of 
authority  I  should  have  had  a  difficulty  in 
arriving  at  the  conclusion  that  the  judg< 
ment  of  quarter  sessions  was  right.  I  think 
that  the  words  at  the  end  of  s.  53  of  the 
Towns  Improvement  Clauses  Act,  1847,  are 
strong  to  show  that  the  section  refers  to 
streets  that  would  not  be  repairable  by  the 
commissioners,  and  that  view  is  corroborated 
by  s.  51.  The  words  prim&  facie  are  wide 
enough  to  include  the  highway  in  question, 
and  Mr.  Byrne  is  obliged  to  ask  us  to  limit 
them  by  inserting  the  words  "  not  being  a 
highway  repairable  by  the  inhabitants  at 
large."  I  am  not  certain  that  apart  from 
authority  there  would  not  have  been  some 
ground  for  contending  that  that  view  is 
right.  But  the  Act  of  1847  is  an  adoptive 
Act,  and  the  legislature  has  thought  fit 
simply  to  incorporate  certain  sections  of  it 
in  the  Chorley  Improvement  Act,  1853. 
In  the  Public  Health  Act,  1848,  s.  69,  the 
words  were  "  not  being  a  highway,"  and  to 
limit  the  extent  of  that  section  an  amending 
Act  was  passed,  the  Public  Health  Supple- 
mental Act,  1852,  which  b)r  s.  13  enacted 
that  the  term  "highway"  in  s.  69  of  the 
earlier  Act  should  mean  "any  highway 
repairable  by  the  inhabitants  at  large."  In 
s.  150  of  the  Public  Health  Act,  1875,  you 
find  the  words  "  not  being  a  highway  re- 
pairable by  the  inhabitants  at  large."  It  was 
competent  to  the  legislature  to  limit  those 
woras  in  incorporating  portions  of  the  Act 
of  1847,  and  it  is  not  unimportant  that  it  was 
thought  necessary  to  have  an  amending  Act 
to  limit  the  meaning  of  "  highway  "  in  the 
Act  of  1848.  Therefore  there  is  a  parlia- 
mentary interpretation  of  the  operative 
effect  which  the  words    would    originally 
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have  had.  In  Athton-under-Lyne  (Jorporn- 
turn  V.  Pugh,  supray  the  words  of  the  section 
of  the  local  Act,  so  far  as  material  to  this 
point,  were  identical  with  those  now  in 
Question,  and  A.  L.  Smith,  L.J.,  held  that 
tney  included  a  highway  repairable  by  the 
inhabitants  at  large.  On  those  grounds 
we  cannot  put  on  the  words  "  public  high- 
way "  in  s.  53  of  the  Towns  Improvement 
Clauses  Act,  1847,  the  limit  that  Mr.  Byrne 
asks  for,  and  the  appeal  must  be  dismissed. 

Darling,  J.,  and  Sutton,  J.,  concurred. 

Appeal  dismtssed. 

Solicitor  for  the  appellant:  W.  Buttle, 
for  John  Whitfield  <fe  Son,  Chorley. 

Solicitor  for  the  respondents :  T.  Berry, 
Chorley. 
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court   of  appeal. 


Afay  26,  1908. 

(Before  The  President  of  the  Probate, 
Divorce  and  Admiralty  Division, 
Fletcher  Moulton  and  Farwell, 
L.JJ.) 

Rex  v.  West  Riding  of  Yorkshirb  JJ.  ; 
Ex  parte  Denary  and  Cadeby  Main 
Colliery  Company,  Limited. 

Poor  rate  —  Appeal  to  quarter  sessions- 
Notice  to  assessment  committee  — 
Length  of  notice— Less  than  twenty- 
one  day? — Right  to  have  appeal  entered 
and  respited— Union  Assessment  Com- 
mittee Amendment  Act,  1864  (27  & 
28  Vict.  c.  39),  s.  1. 

On  an  appeal  to  quarter  sessions  aaainst  a 
rate,  the  appellants  are  entitled  to  have 
the  appeal  entered  and  respited  if  they 
have  not  given  to  the  assessment  com- 
mittee the  twenty-one  days^  notice  re- 
quired by  s.  I  of  the  Union  Assessment 
Vomviiitee  Amendment  Act,  1864. 

So  held  by  Sir  Corell  Barnes,  P.,  and 
Farwell,  L.J.  (Fletcher  Moulton, 
L.J.,  dissenting). 

Decision  of  the  Divisional  Court  (reported 
72  J.  P,  209)  affirmed. 

Appeal  by  the  assessment  comniittee  and 
overseers  from  an  order  of  the  High  Court 
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of  Jttstioe,  King's  Bench  Division  (Alver- 
8T0NE,  L.C.J.,  Ridley  and  Darling,  JJ.) 
(reported  72  J.  P.  209),  making  absolute  a 
rule  nisi  for  a  mandamus  to  the  justices  of 
the  West  Riding  of  Yorkshire  commanding 
them  to  enter  or  cause  to  be  entered  con- 
tinuances from  session  to  session  to  the 
next  general  quarter  sessions  for  the  West 
Riding,  and  to  enter  and  respite  an  appeal 
bv  the  Denaby  and  Cadeby  Main  Colliery 
Company,  Limited,  against  a  rate  or  assess- 
ment for  the  relief  of  the  poor  in  the  parish 
of  Mexborough,  in  the  West  Riding,  and 
for  other  purposes  char^ble  thereon,  made 
on  May  4th,  1907,  at  the  rate  of  Is.  6d,  in 
the  pound  on  buildings  and  other  heredita- 
ments, not  being  agricultural  land,  and  at 
one-half  of  the  said  rate  on  agricultural  land. 

The  following  facts  appeared  from  the 
affidavits : 

The  colliery  company  were  the  occupiers 
of  two  collieries  or  pits  situate  in  the 
parishes  of  Cadeby,  Conisborough,  Mex- 
Dorongh,  Denabv  and  Hiffh  Melton,  all  in 
the  Doncaster  Union,  in  the  West  Riding. 

In  respect  of  one  or  both  of  the  said  pits, 
tbe  applicants  had  been  assessed  to  rates 
noade  tor  the  relief  of  the  poor,  and  they 
^ve  notice  to  the  assessment  committee  of 
fhe  Doncaster  Union,  and  to  all  other  neces- 
sary parties,  of  objection  to  the  rates,  assess- 
ments and  valuation  lists.  The  assessment 
committee  duly  heard  and  determined  such 
objections,  and  the  applicants  then  decided 
to  appeal  under  the  roor  Relief  Act,  1743, 
against  the  said  rates,  to  the  West  Riding 

8uarter  Sessions,  holden  at  Wakefield  on 
ctober  14th,  1907,  which  were  admitted  to 
be  the  next  practicable  sessions. 

Notices  of  appeal  were  served  on  the 
several  respondents  to  the  said  appe^Js,  and 
application  was  made  bjr  counsel  for  the 
applicants  at  the  said  sessions  for  entry  and 
respite  of  the  said  appeals. 

On  the  hearing  of  the  application  objec- 
tion was  made  by  counsel  for  the  respon- 
dents (other  than  the  assessment  committee) 
that  tne  said  sessions  had  no  jurisdiction  to 
grant  the  application,  on  the  ground  that 
notices  of  the  said  appeals  had  not  been 
f^ven  to  the  several  respondents  within  the 
times  prescribed  by  statute.  Quarter  ses- 
sions refused  the  application  and  declined 
to  enter  and  respite  tne  said  appeals  on  the 
ground  that  they  would  have  no  jurisdic- 
tion to  hear  them  next  sessions  because 
thej  would  not  be  the  next  practicable 
sessions. 

It  was  admitted  that  the  notices  were 
shorter  than,  the  various  statutes  relating  to 
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the  matter  required,  and  in  particular  that 
twenty-one  days'  notice  had  not  been  given 
to  the  assessment  committee  as  required  by 
s.  I  of  the  Union  Assessment  Committee 
Amendment  Act,  1864. 

The  Poor  Relief  Act,  1743,  s.  4,  provides  : 
'^  .  .  in  case  any  person  or  persons  shall 
find  him,  her,  or  themselves  aggrieved  by 
any  rate  or  assesssment  made  for  the  relief 
of  the  poor  ...  it  shall  and  may  be  lawful 
for  such  person  or  persons  .  .  .  giving 
reasonable  notice  to  the  churchwardens  or 
overseers  ...  to  appeal  to  the  next 
general  or  quarter  sessions  of  the  peace 
.  .  .  and  the  justices  of  the  peace  there 
assembled  are  hereby  authorised  and  re- 
quired to  receive  such  appeal,  and  to  hear 
and  finally  determine  the  same ;  but  if  it 
shall  appear  to  the  said  justices  that  reason- 
able notice  was  not  given,  then  they  shall 
adjourn  the  said  appeal  to  the  next  quarter 
sessions,  and  then  and  there  finally  hear 
and  determine  the  same    ..." 

The  Quarter  Sessions  Act,  1849.  s.  1,  pro- 
vides :  "  In  every  case  of  appeal  (except  as 
hereinafter  mentioned)  to  any  court  of 
quarter  sessions  fourteen  clear  days'  notice 
of  appeal  at  least  shall  be  given,  and  such 
shall  oe  sufficient  notice,  any  Act  or  Acts,  or 
any  rule  or  practice  of  any  court  or  courts, 
to  the  contrary  notwithstanding    .    .    ,    *' 

The  Union  Assessment  Committee  Amend- 
ment Act,  1864,  s.  1,  provides :  Before  any 
appeal  shall  be  heard  by  any  special  or 

?iuarter  sessions  against  a  poor  rate  made 
or  any  parish  contained  in  any  union  to 
which  the  Union  Assessment  Committee 
Act,  1862,  applies,  the  appellant  shall  give 
twenty-one  days'  notice  in  writing  previous 
to  the  special  or  quarter  sessions  to  which 
such  apical  is  to  be  made  of  the  intention 
to  appeal,  and  Uie  grounds  thereof,  to  the 
assessment  committee  of  such  union ;  pro- 
vided, that  after  the  first  day  of  August 
next  no  person  shall  be  empowered  to 
appeal  to  any  sessions  against  a  poor  rate 
made  in  conformity  with  the  valuation  list 
approved  of  by  such  committee^  unless  he 
shall  have  given  to  such  committee  notice 
of  objection  against  the  said  list,  and  shall 
have  failed  to  obtain  such  relief  in  the 
matter  as  he  deems  just,    ..." 

The  Divisional  Court  held  that  the  col- 
liery company  were  entitled  to  have  the 
appeals  entered  and  respited,  and  made  the 
rule  nisi  absolute  accordingly. 

Macmorran^  K.C.,  and  B.  Shortt^  for  the 
assessment  committee  and  overseers.  — 
Quarter  sessions  were  right  in  refusing  to 
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enter  and  respite  the  appeals.    The  colliery 
company  were  bound  to  appeal  to  the  next 

Eracticable  quarter  sessions,  which  were 
eld  on  October  14th,  1907,  and  by  s.  1  of 
the  Union  Assessment  Committee  Amend- 
ment Act,  1864,  they  were  bound  to  give  to 
the  assessment  committee  twenty-one  days* 
notice  before  that  date.  The  twenty-one 
days'  notice  must  be  previous  to  the  quarter 
sessions  to  which  tlie  appeal  is  to  be  made. 
An  appellant  cannot  by  his  dilatory  conduct 
cause  delay  as  to  which  are  the  next  prac- 
ticable quarter  sessions.  If  the  appeals  had 
been  respited  there  would  have  been  no 
power  to  hear  them  at  thesubsequent  sessions, 
oecause  the  time  would  have  gone  by  for 
the  giving  of  the  twenty-one  days'  notice. 
[They  referred  to  R,  v.  Eyre  (1856),  20  J.  P. 
740 ;  6  El.  <k  Bl.  992  ;  Smith  v.  Leigh  Union 
Assessment  Committee  (1904),  68  J.  P.  210  ; 
[1904]  1  K.  B.  484  ;  and  M.  v.  Surrey  JJ, 
{1880),  45  J.  P.  93  ;  6  Q.  B.  D.  100.] 

Byde  (W,  J.  Jeeves  with  him),  for  the 
colliery  company.— The  colliery  company 
had  a  right  to  have  the  appeals  entered  and 
respited  and  heard  at  the  next  quarter 
sessions.  It  has  been  decided  that  a  person 
who  has  failed  to  give  notice  under  the 
Poor  Relief  Act,  1743,  the  Poor  Rate  Act, 
1601,  and  the  Quarter  Sessions  Act,  1849, 
is  entitled  to  have  his  appeal  entered  and 
respited.  These  Acts  should  be  read  with 
the  Act  of  1864,  the  twenty-one  days'  notice 
under  s.  1  of  which  must  be  given  previous 
to  the  actual  hearing  of  the  appeal  and 
need  not  be  given  previous  to  the  sessions 
to  which  the  appeal  is  originally  made. 
Section  1  of  the  Act  of  1864  draws  a  dis- 
tinction between  a  condition  precedent  to 
the  hearing  of  an  appeal  and  a  condition 
precedent  to  the  entering  of  an  appeal :  the 
twenty-one  days'  notice  provided  for  in  the 
first  part  of  the  section  applies  to  the  hear- 
ing, whereas  the  proviso  to  the  section 
creates  a  condition  precedent  to  the  enter- 
ing of  an  appeal.  [He  referred  to  B.  v. 
Surrey  JJ,  {l880\  45  J.  P.  93 ;  6  O.  B.  D. 
100,  at  p.  104 ;  Bex  v.  Staffordshire  (or 
Shropshire)  JJ,  (180G\  7  East,  549 ;  Bex  v. 
Buckingham  J  J,  (1803\  3  East,  342  ;  B.  v. 
Lmdm  JJ,  {1846\  10  J.  P.  425 ;  9  Q.  B. 
41  ;  and  B,  v.  Eyre,  supra,] 

E,  ShortU  in  reply,  referred  to  Imperial 
and  Grand  Hotels  Co.,  Limited  v.  Christ- 
church  Union  Assessment  Committee  (1905), 
69  J.  P.  305  ;  [1905]  2  K.  B.  239. 

Sir  Gorell  Barnes,  P.— This  case  gives 
rise  to  some  difficulty  because  of  the  some- 
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what  inconsistent  provisions  of  three  or 
four  Acts  of  Parliament ;  but  on  the  whole, 
after  considering  them  with  some  care,  I 
am  of  opinion  that  the  judgment  which  has 
been  appealed  from  should  be  affirmed.  To 
state  sufficiently  the  facts  for  the  nurpose 
of  appreciating  the  points,  the  following 
statement  may,  I  think,  be  made  :  The 
appeal  is  from  a  judgment  of  the  Divisional 
Court,  who  ordered  a  writ  of  mandamtis  to 
issue  directed  to  the  justices  of  the  West 
Riding  of  Yorkshire,  commanding  them  to 
enter  or  cause  to  be  entered  continuances 
and  so  on,  "and  to  enter  and  respite  a 
certain  appeal  by  the  Denaby  and  Cadeby 
Main  Colleries,  Limited,  against  a  certain 
rate  or  assessment  purporting  to  be  an 
assessment  for  the  relief  of  the  poor  of  the 
parish  of  Mexborough  in  the  West  Riding 
and  for  other  purposes  chargeable  thereon 
made  on  the  4th  day  of  May  1907  .  .  .'' 
These  collieries,  as  I  understand,  are  valued 
every  year  as  soon  as  may  be  after  Decem- 
ber 31st.  In  March,  1907,  there  was  a 
valuation,  and  the  overseers  made  a  sup- 
plemental list.  On  March  9th,  1907,  that 
list  was  deposited,  and  after  fourteen  days' 
deposit,  the  list  was  transmitted  to  the 
assessment  committee,  and  they  had  the 
list  before  them  on  April  13th.  They  con- 
firmed the  list.  Rates  appear  to  have  been 
accordingly  made  either  in  April  or  May  of 
last  year.  The  exact  date,  I  suppose,  must 
be  that  given  in  the  order,  but  we  have  not 
had  the  exact  date  stated  before  us.  On 
June  4th  notice  of  objection  was  given  by 
the  company,  and  on  July  6th  the  objection 
was  heard  by  the  assessment  committee, 
and  they  confirmed  the  list.  The  next 
Quarter  sessions  was  on  October  14th,  and 
tne  appellants  appear  to  have  failed  to  give 
the  notice  within  the  time  provided  by  the 
Acts  to  which  I  shall  have  to  refer  very 
shortly.  Instead  of  giving  the  proper 
notices  they  gave  some  information  to  the 
committee  that  they  intended  to  appeal, 
and  on  October  3rd  they  gave  notice  of 
appeal  both  to  the  overseers  and  to  the 
assessment  committee.  But  as  the  14th  was 
the  date  of  the  next  quarter  sessions  that 
notice  of  appeal  was  obviouslv  less  than  the 
fourteen  days'  notice  required  under  one  of 
the  Acts  to  which  I  shall  refer,  and  less 
than  the  twenty-one  days  under  another. 
At  the  quarter  sessions,  I  understand,  the 
overseers  appeared  and  objected  to  the 
appeal  on  the  grounds  that  the  notices  had 
not  been  properly  given,  at  any  rate  that 
no  notice  had  been  given  to  the  assessment 
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committee.  Thereupon,  as  I  understand, 
the  quarter  sensions  considered  that  they 
had  no  jurisdiction  to  entertain  the  appeal, 
and  they  did  not  enter  and  respite  it  until 
the  next  sessions.  Upon  that  the  rule  was 
moved  for  and  obtained— an  order  compel- 
ling them  to  enter  and  respite  the  appeal ; 
and  from  that  order  this  appeal  is  brought. 
The  question  turns  upon  the  construction  of 
three  Acts  of  Parliament,  coupled  with  per- 
haps the  practice  or  law  indicated  in  certain 
cases  which  have  been  referred  to,  and 
which  I  will  refer  to  very  briefly.  The  first 
Act  is  the  Poor  Relief  Act,  1743,  which, 
without  reading  the  whole  of  it,  provides 
by  s.  4  that  it  shall  be  lawful  for  persons 
aggrieved — that  is,  who  have  objection  to 
a  rate— "giving  reasonable  notice  to  the 
churchwardens  or  overseers  of  the  j)oor  of 
the  parish,  township,  or  place,  to  appeal  to 
the  next  general  or  quarter  sessions  of  the 
peace  for  the  county,  riding,  division,  cor- 
poration, or  franchise  where  such  parish, 
township,  or  place  lies;  and  the  justices 
of  the  peace  there  assembled  are  hereby 
authorised  and  required  to  receive  such 
appeal,  and  to  hear  and  finally  determine 
the  same."  Then  comes  this  important 
qualification.  "  But  if  it  shall  appear  to  the 
said  justices  that  reasonable  notice  was  not 
given,  then  they  shall  adjourn  the  said 
appeal  to  the  next  quarter  sessions,  and  then 
and  there  finally  hear  and  determine  the 
same."  Now  it  is  to  be  observed  that  the 
words  there  are  "  reasonable  notice."  That 
was  qualified  by  a  later  Act,  which  I  will 
refer  to  in  a  moment,  but  the  next  Act  to 
mention  is  the  Poor  Rate  Act,  1801,  s.  6 
of  which  required  that  persons  appealing 
against  any  rates  should  give  notice  not 
only  to  the  churchwardens  and  overseers, 
but  to  other  persons  who  were  interested 
or  concerned  in  the  event  of  the  appeal. 
In  that  section,  if  I  read  it  rightly,  there  is 
no  mention  of  time.  The  next  Act  is  the 
Quarter  Sessions  Act,  1849,  s.  1  of  which 
provides  that  "  In  every  case  of  appeal  (ex- 
cept as  hereinafter  mentioned)  to  any  court 
of  quarter  sessions  fourteen  clear  days' 
notice  of  appeal  at  least  shall  be  given, 
and  .such  shall  be  sufficient  notice,  any  Act 
or  Acts,  or  any  rule  or  practice  of  any  court 
or  courts,  to  the  contrary  notwithstanding." 
The  effect  of  that  seems  to  be  to  convert  the 
words  *' reasonable  notice"  in  the  Act  of 
1743  into  "at  least  fourteen  days'  notice." 
The  last  Act,  upon  which  the  difficulty 
arises  chiefly,  is  the  Union  Assessment  Com- 
mittee Amendment  Act,  1864,  s.  1  of  which 
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is  as  follows :— "  Before  any  appeal  shall  be 
heard  by  any  special  or  quarter  sessions 
against  a  poor  rate  made  for  any  parish 
contained  in  any  union  to  which  the  Union 
Assessment  Committee  Act,  1862,  applies,  the 
appellant  shall  give  twenty-one  days*  notice 
in  writing  previous  to  the  special  or  quarter 
sessions  to  which  such  appeal  is  to  be  made 
of  the  intention  to  appeal,  and  the  grounds 
thereof,  to  the  assessment  committee  of 
such  union."  I  do  not  read  at  length  the 
proviso  which  follows,  but  I  shall  have  a 
word  to  say  about  it  further  on.  Section  2 
provides  that  the  committee  may,  with  the 
consent  of  the  guardians,  appHsar  as  respon- 
dents on  the  appeal.  The  point  taken  sub- 
stantially is  that  the  last  Act  requires 
twenty-one  days'  notice  to  be  given  before 
the  sessions  at  which  the  matter  would 
come  on  in  the  first  instance.  The  answer 
made  is  that  by  virtue  of  the  provisions  of 
the  preceding  Acts,  which  it  is  contended 
by  the  respondents  should  be  read  with  the 
last  Act,  the  true  meaning  of  the  earlier 
part  of  that  section  is  that  the  twenty-one 
days'  notice  is  only  intended  to  be  a  notice 
before  the  appeal  shall  be  heard,  and  that 
it  may  be  given  notwithstanding  that  there 
has  been  a  respite  from  the  previous  session 
—that  the  twenty-one  days'  notice  may  be 
given,  provided  it  is  in  time  for  the  sessions 
at  which  the  appeal  is  in  fact  heard.  Now 
there  are  two  or  three  cases  to  refer  to  very 
shortly  which  have  some  bearing  and  throw 
some  light  upon  this  matter.  Mr.  Byde  has 
called  our  attention  to  the  judgment  of 
Manisty,  J.,  in  the  case  of  R,  v.  Sur- 
rey JJ.^  supra  ;  although  Bowen,  J.,  as  he 
then  was,  was  a  party  to  the  judgment, 
Manisty,  J.,  delivered  it  alone  as  the  judg- 
ment of  the  court.  I  do  not  intend  to  be 
too  long  in  going  through  that  judgment, 
but  it  certainly  expresses  the  view  which 
Mr.  Byde  has  been  contending  for,  that 
under  the  earlier  Act  of  1743  a  person  who 
fails  to  give  notice  will  still  find  himself  in 
the  position  of  being  able  to  obtain  a  respite 
until  the  following  sessions.  And  it  was 
held,  according  to  the  case  of  Bex  v.  Staf- 
fordshire  JJ.y  supra^  which  I  understand 
should  be  reported  as  Rex  v.  Shropshire 
JJ,,  that  even  if  the  appellant  had  ample 
time  to  give  his  notice  he  might  still 
have  entered  his  appeal,  leaving  it  to  the 
justices  to  respite  it  on  the  ground  of  want 
of  reasonable  notice.  Then  there  is  one 
other  case  to  which  I  think  it  is  desirable  to 
refer.  That  is  the  case  of  R,  v.  Eyre,  supra, 
where  Lord  Campbell  in  dealing  with  the 
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case  before  him,  which  was  a  case  where 
notice  had  not  been  given  to  other  persons 
than  the  overseers,  namely  persons  who 
were  interested,  gave  this  judgment.  He 
said:  "We  cannot  now  enquire  into  the 
merits.  The  sole  Question  for  us  is,  whether 
the  sessions  shoula  dismiss  the  appeal  ?  or, 
whether  though  there  was  no  notice,  they 
were  bound  to  adjourn  it  ?  I  am  of  opinion 
that  they  were  so  bound.  It  has  long  been 
settled  that  the  enactments  in  statutes 
9  Geo.  1,  c.  7,  s.  8,  and  17  Geo.  2,  c.  38,  s.  4, 
are  obligatory,  and  that  though  no  notice  at 
all  has  been  given,  the  sessions  must  adjourn 
the  appeal."  He  said  further  on:  "Then 
no  notice  being  given  to  them,  the  sessions 
must  act  as  if  no  notice  was  given  to  the 
officers  of  the  poor" — that  is,  where  no 
notice  has  been  given  to  the  parties  in- 
terested.—"  They  were  not  at  liberty  to  dis- 
miss the  appeal,  but  were  bound  to  adjourn 
it  to  the  next  sessions,  and  then  to  hear  it." 
The  ground  of  that  decision,  I  understand, 
was  that  he  considered,  and  the  other 
judges,  too,  who  were  parties  to  that 
decision,  that  the  two  Acta  which  are  there- 
in mentioned,  and  which  are  the  earlier  of 
the  Acts  I  have  referred  to,  must  be  read 
together  j  and  what  the  respondent  seeks  to 
do  here  is  to  ask  us  to  read  together  with 
the  earlier  Acts  that  later  Act  which  gives 
rise  to  the  difficulty,  namely  the  Act  of 
1864.  Now  there  is  no  doubt,  when  one 
looks  at  the  wording  of  that  section,  that  it 
is  certainly  somewhat  difficult  to  construe  ; 
but  I  am  prepared  to  adopt  the  view  which 
was  expressed  in  the  court  below,  and 
was  indicated  there  very  shortly  at  the  close 
of  Ridley,  J.'s,  judgment,  perhaps  in  the 
shortest  form,  and  I  do  not  therefore  need 
to  refer  to  the  other  judgments.  He  said  : 
"  It  would  be  going  too  far,  I  think,  to  say 
that  they  must  be  given  twenty-one  days' 
notice,  not  before  the  hearing  of  the  appeal 
but  before  it  is  begun  at  all.  It  may  be 
entered  and  respited  without  being  actually 
heard.  I  think  the  hearing  is  the  thing 
that  is  intended  to  be  dealt  with  by  s.  1  of 
that  Act."  That  is  the  same  view  that  I 
take^  and  I  think  it  may  be  supported  by 
consideration  of  the  language  of  the  whole 
of  this  a.  1  of  the  Act  of  1864.  The  first 
words  are :  "  Before  any  appeal  shall  be 
heard  by  any  special  or  quarter  sessions 
against  a  poor  rate  "  and  so  on,  "  the  apel- 
lant  shall  give  twenty-one  days'  notice  in 
writing  previous  to  the  special  or  quarter 
sessions  to  which  such  appeal  is  to  be  made 
of  the  intention  to  appeal,  and  the  grounds 
thereof,  to  the  assessment  committee  of  such 
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union."  Two  alternative  readings  can  be,  it 
seems  to  me,  adopted  with  regard  to  those 
words.  One  is  that  before  any  appeal  can 
be  heard  notice  must  be  given  twenty-one 
days  before  the  first  session,  if  I  may  so  call 
it,  at  which  the  matter  could  have  come  on 
at  all.  The  second  is  that  it  may  be  given 
twenty-one  days  before  the  sessions  at 
which  the  appeal  is  in  fact  heard  under  the 
powers  to  respite  which  have  already  been 
referred  to  in  the  previous  Acts.  I  think 
that  the  view  that  the  court  below  has 
taken  is  right  and  that  the  true  construc- 
tion of  this  section,  and  that  which  will 
render  these  Acts  consistent  and  workable, 
is  to  hold  that  the  twenty-one  days  relates 
to  the  time  when  the  appeal  is  actually 
heard.  The  words  of  the  proviso  seem  also 
to  fortify  that  view,  because  there  is  a  pro- 
vision which  undoubtedly  has,  as  Mr.  Byde 
contended,  the  efifect  of  making  a  condi- 
tion precedent  to  an  appeal  the  application 
to  the  assessment  committee  in  the  first 
instance.  In  that  section  the  words  are 
"  Provided,  that  after  the  first  day  of  August 
next  no  person  shall  be  empowered  to . 
appeal  to  any  sessions  against  a  poor  rate 
miule  in  conformity  with  the  valuation  list 
approved  of  by  such  committee,  unless  he 
shall  have  given  to  such  committee  notice 
of  objection  against  the  said  list,  and  shall 
have  failed  to  obtain  such  relief  in  the 
matter  as  he  deems  just."  That  is  langua^ 
of  a  different  character  to  that  which  is 
found  in  the  first  part  of  the  section,  and,  I 
think,  fortifies  the  view  which  I  am  disposed 
to  take  of  the  meaning  of  the  earlier  part  of 
the  section.  But  speaking  broadly  of  this 
matter  I  think  it  is  right  to  take  the  view 
that  these  Acts  should  be  in  effect  read 
together  so  as  to  give  them  a  reasonable 
interpretation  and  to  enable  them  to  be 
worked  out  properly  ;  and  I  can  hardly 
imagine  that  if  it  had  been  intended  entirely 
to  defeat  the  right  of  any  appeal  where  the 
respitinff  power  was  capable  of  being  used 
under  the  earlier  Acts  because  twentv-one 
days'  notice  had  not  been  ffiven,  as  re^rrcd 
to  in  the  Act  of  1864,  far  stronger  and 
clearer  language  would  not  have  been  used, 
and  the  earlier  provisions  one  would  have 
expected  to  find  either  very  much  modified 
expressly  or  entirely  repealed.  Although  I 
think  it  is  a  difficult  point  of  construction, 
and  one  on  which  the  legislature  has  not 
ex[)ressed  itself  with  that  clearness  with 
which  it  might  have  done,  it  seems  to  me 
that  the  sound  and  reasonable  view  to  take 
is  that  which  I  have  already  indicated,  and 
on  this  ground  to  support  the  decision  of 
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the  court  below.    Therefore  I  think  this 
appeal  should  be  dismissed. 

Fletcher  Moulton,  L.J.— I  regret  that 
I  have  not  come  to  the  same  conclusion 
as  my  learned  brother.  The  point  is  really 
one  on  which  I  have  felt  inclined  not  to 
give  my  reasons,  for  it  ms^es  but  little 
matter  what  interpretation  you  put  upon 
the  tangled  mass  of  enactments  which  regu- 
late the  procedure  with  relation  to  the  poor 
law  in  England,  so  long  as  some  practice  is 
adhered  to.  But  it  has  occurred  to  me  that 
it  may  be  the  intention  of  the  appellants 
to  take  the  opinion  of  a  higher  court,  and 
therefore  they  are  entitled  to  the  reasons 
upon  which  1  have  come  to  a  clear  con- 
clusion not  in  harmony  with  that  which  the 
President  has  just  enunciated.  Now  we 
start  with  the  Poor  Relief  Act  of  1743. 
That  gave  persons  who  were  aggrieved  a 
right  to  appeal  to  quarter  sessions,  but  it 
provided  that  the  churchwardens  and  over- 
seers should  have  reasonable  notice.  It 
then  proceeded  to  deal  with  the  case  where 
the  appeal  was  made  but  reasonable  notice 
had  not  been  given,  and  it  took  the  course, 
which  has  proved  itself  in  my  opinion  a 
most  unwise  course,  of  not  making  reason- 
able notice  a  condition  precedent  to  the 
right  to  appeal,  but  it  gave  a  locus  vceni- 
tentice  to  tne  party  in  default,  and  saia  that 
the  sessions,  if  reasonable  notice  had  not 
been  given,  should  adjourn  the  hearing  of 
the  appeal  to  the  next  sessions.  Now  it 
was  urged  that  the  only  sessions  to  which 
the  appeal  could  be  brought  were  the 
sessions  next  after  the  making  of  the  rate, 
which  has  been  interpreted  to  mean  the 
next  practicable  sessions  after  the  making 
of  the  rate.  I  do  not  agree  that  that  pro- 
vision was  a  provision  in  favour  of  the 
defaulter  to  the  extent  that  he  could  always 
make  his  appeal  come  on  at  the  next 
sessions  but  one.  It  seems  to  me  to  have 
been  a  provision  entirely  in  favour  of  the 
churchwardens  and  overseers,  and  a  pro- 
vision which  they  had  a  right  to  waive, 
so  that  if  the  notice  was  so  short  that 
they  misht  have  objected  to  it  as  not  a 
reasonable  notice,  but  elected  not  to  do  so, 
I  am  of  opinion  that  the  person  complaining 
of  the  rate  had  no  right  ex  debito  justiticd 
under  the  statute  to  have  the  hearing  of  the 
appeal  adjourned.  It  was  entirely  in  favour 
of  the  churchwardens  and  overseers.  At  a 
later  date,  by  the  Poor  Rate  Act  of  1801,  the 
legislature  directed  that  persons  appealing 
against  any  rate  should  give  notice  not  only 
to  the  churchwardens,  but  also  to  the  per- 
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sons  interested.  That  has  been  construed 
by  the  courts  as  putting  persons  interested 
in  the  same  position  as  churchwardens  and 
overseers  with  regard  to  the  appeal  under 
the  statute  of  1743,  and  there  is  much  in 
the  structure  of  the  later  Act  to  justify  that 
decision :  at  all  events,  it  is  a  decision 
which  has  been  acted  upon  by  the  courts 
so  long  that  no  one  would  think  of  casting 
doubt  upon  it  Therefore  we  must  take  it 
that  persons  interests  in  opposing  the 
appeal  are  entitled  to  just  the  same  notice 
with  just  the  same  incidents  as  the  church- 
wardens and  overseers,  and  if  proper  notice 
has  not  been  given  to  them  they  can  insist 
on  the  appeal  being  respited  to  the  next 
quarter  sessions.  So  far  as  any  case  has 
been  referred  to,  the  right  of  the  appellant 
is  to  have  a  respite  of  his  case  sooner  than 
it  should  be  dismissed  because  the  notice 
has  not  been  given  ;  but  no  case  suggests 
that  he  has  a  right  to  a  respite  of  his  case  as 
an  alternative  to  its  being  heard  then  and 
there  if  the  persons  opposing  it  consent  to 
such  hearing  taking  place.  So  much  for 
those  two  Acts  which,  as  I  say,  are  clearly 
bound  together  by  the  language  of  the  latter 
Act.  We  now  come  to  an  Act  which  gets 
rid  of  the  vague  term  "reasonable"  with 
regard  to  notices  of  appeal  to  quarter 
sessions,  and  substitutes  **  fourteen  days  at 
least "  in  respect  of  it.  That  adds  no  new 
complication  to  the  interpretation  of  these 
Acts,  and  I  need  not  dwell  upon  it  Later 
on  the  assessment  committee  was  formed, 
and  it  has  very  important  duties  given  to 
it.  By  the  Union  Assessment  Committee 
Amendment  Act  of  1864  the  legislature 
regulated  its  rights  with  regard  to  appeals 
against  rates,  and  providea  that  a  special 
notice  should  be  given  to  the  union  assess- 
raent  committee  by  a  person  who  was 
appealing  to  the  quarter  sessions  against  a 
rate.  It  is  upon  the  language  of  this  first 
section  of  that  Act  that  this  whole  decision 
turns.  Before  I  go  to  the  language  of  this 
Act  let  me  just  consider  what  the  position 
was.  The  Act  of  1743  was  no  doubt  an 
ancient  Act,  but,  as  Mr.  Eyde  says,  it  had 
been  acted  on  every  day.  It  was  promi- 
nently before  the  minds  of  all  those  who 
had  to  deal  with  the  poor  law  and  appeals 
with  re^rd  to  rates,  and.  therefore,  we  are 
justified  in  considering  that  the  provisions 
of  that  Act  were  in  the  contemplation  of 
the  legislature  when  this  new  Act  relating 
to  the  rights  of  the  union  assessment  com- 
mittee was  passed.  The  language  of  s.  I  of 
the  Act  of  1864  is  very  peculiar.  It  says : 
**  Before  any  appeal  shall  be  heard  by  any 
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special  or  quarter  sessions  against  a  poor 
rate  made  for  any  parish  contained  in  any 
union  to  which  the  Union  Assessment  Com- 
mittee Act,  1862,  applies  "—which  is  the 
case  here — '*  the  appellant  shall  give  twenty- 
one  days'  notice  m  writing  previous  to  the 
special  or  quarter  sessions  to  which  such 
appeal  is  to  be  made  of  the  intention  to 
appeal,  and  the  grounds  thereof,  to  the 
assessment  committee  of  such  union."  Now 
the  Act  of  1743  had  drawn  a  sharp  line 
between  the  sessions  to  which  e^peal  might 
be  made,  which  must  be  the  nrst  practic- 
able sessions  after  the  making  of  the  rate, 
and  the  sessions  by  which  an  appeal  could 
be  heard  which  might  be  the  first  practic- 
able sessions,  or  might,  by  a  process  of 
respiting,  be  the  next  after  that,  and  we 
must  assume  that  the  persons  who  drew  up 
this  section  had  in  their  minds  that  distinc- 
tion. Now  what  do  I  find  1  I  find  that 
before  an  appeal  can  be  heard  something 
must  be  done,  and  that  is  that  the  appel- 
lant must  give  twenty-one  davs'  notice  in 
writing,  not  previous  to  the  hearing,  not 
previous  to  the  quarter  sessions  that  is  about 
to  hear,  but  previous  to  the  special  or  quarter 
sessions  to  which  such  appeal  is  to  be  made, 
pointing  out  that  they  were  quite  aware 
that  there  was  a  distinction  between  the 
sessions  that  was  to  hear  an  appeal  and  the 
sessions  to  which  the  appeal  was  to  be 
made,  and  that  they  meant  the  twenty-one 
days  to  be  previous  to  the  sessions  to  which 
the  appeal  was  to  be  made.  I  think  that 
this  first  section  bears  in  its  language  a 
distinct  reference  to  the  Act  of  1743,  in  that 
it  recognises  that  distinction.  But  the 
language  goes  on  to  support  the  view  which 
I  suggest  should  be  taken,  because  the 
notice  is  to  be  made  of  the  intention  to 
appeal.  That  implies  that  notice  is  given 
before  the  appeal  is  made.  There  cannot 
be  an  intention  to  appeal  if  an  appeal  has 
actually  been  made  and  has  not  been  heard 
only  because  there  has  been  an  operation  of 
res{)itine.  Nobody  says  that  a  person  gives 
notice  that  he  intends  to  bring  an  action  if 
the  trial  has  only  been  adjourned,  and  the 
action  has  long  ago  been  commenced.  AH 
this  language  points  to  the  date  previous  to 
which  this  notice  has  to  be  given  being  that 
of  the  special  sessions  empowered  to  receive 
the  appeal.  Now  beyond  question  that  is 
the  first  practicable  sessions  after  the  rate 
has  been  made.  Case  after  case  has  de- 
cided that  to  no  other  sessions  can  an 
appeal  be  brought ;  and  although  the  courts 
have  injsisted  on  a  power  to  respite,  which 
is  practically  the  same  as  a  power  to  get  the 
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appeal  heard  by  the  second  sessions,  they 
have  said  that  that  does  not  in  any  way 
emi>ower  people  to  appeal  to  that  later 
sessions.  The  appeal  must  be  made  to  the 
first  sessions,  whether  it  is  to  be  heard  or 
not  to  be  heard  by  that  sessions.  Under 
these  circumstances  I  am  of  opinion  that 
the  notice  is  a  notice  that  is  to  be  given 
twenty-one  days  before  the  first  practic- 
able sessions,  and  that  it  is  to  state 
the  intention  to  appeal.  And  I  am  confirmed 
in  that  by  the  language  of  the  Master  of 
THE  Rolls,  now  Ix)rd  Collins,  in  the  case 
of  Imperial  and  Grand  Hotels  Co,^ 
Limited  v.  Christchurch  Union,  supra, 
where  he  clearly  considered  that  the  fact 
that  the  twenty-one  days'  notice  has  to  be 
give  before  the  appeal  can  be  made  is  a 
matter  to  be  taken  into  account  when  you 
consider  which  is  the  first  practicable 
sessions  which  alone  has  the  power  to 
entertain  the  appeal.  If  the  doctrine  the 
respondents  contend  for  were  correct,  that 
twenty-one  days  ought  not  to  be  counted  at 
all,  because  the  first  sessions  would  be 
equally  practicable  because  the  respite  must 
necessarily  take  place,  and  therefore  they 
would  have  plenty  of  time  to  give  notice 
before  the  second  sessions.  For  these 
reasons  I  am  of  opinion  that  the  assess- 
ment committee's  rights  are  to  have  twenty- 
one  days'  notice  before  the  appeal  is  brought. 
I  see  no  difficulty  in  coming  to  this  conclu- 
sion by  reason  of  the  fact  that  the  courts 
have  considered  the  Act  of  1801  and  the 
Act  of  1743  as  Acts  which  ought  to  be  read 
together.  The  language  clearly  points  to 
their  being  read  together,  but  when  I  turn 
to  8.  1  of  the  Act  of  1864, 1  find  it  couched 
in  totally  different  language.  There  is  no 
reference  to  the  Act  of  1743,  there  is  no 
putting  the  assessment  committee  in  the 
same  position  as  anybody  mentioned  in  the 
Act  of  1743,  but  the  language  indicates  that 
the  legislature  is  not  legislating  by  reference, 
but  is  legislating  in  a  way  in  which  the 
rights  of  the  union  assessment  committee 
can  be  ascertained  from  the  Act  itself. 
This  total  change  of  phraseology,  the  total 
change  of  structure  of  the  Act,  ccmfirms 
me  in  my  opinion  that  the  Act  is  to  be 
interpreted  by  itself  and  applied  by  the 
procedure  which  still  exists  under  the  Act 
of  1743,  but  to  which  this  is  an  independent 
addition.  With  regard  to  the  latter  portion 
of  the  section,  it  appears  to  me  that  that  is 
a  condition  precedent  of  a  totally  different 
character,  and  that  it  is  naturally  expressed 
in  different  language.  I  cannot  see  that  it 
has  any  bearing  on  our  choice  between  the 
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two  rival  interpretations  of  the  earlier 
portion  that  have  been  put  before  us.  For 
these  reasons  I  think  this  appeal  ought  to 
be  allowed,  but  my  learned  brethren  are  of 
the  opposite  opinion,  therefore  it  must  be 
dismissed. 

Farwell,  L.J.— I  agree  with  the  judg- 
ment that  has  been  delivered  by  the  Presi- 
dent, and  with  thase  delivered  in  the 
Divisional  Court  by  the  Lord  Chief 
Justice,  who,  I  need  hardly  say,  has  a  very 
large  experience  in  these  matters,  and  by 
my  brothers  Ridley  and  Darling.  I  can 
state  my  views  very  shortly.  Perhai)s  it 
would  be  in  vain  to  say  that  if  the  legisla- 
ture proceeds,  instead  of  making  the  path 
straight,  to  pile  Ossa  upon  Pelion  in 
this  way,  they  can  hardly  be  surprised  that 
even  the  Court  of  Appeal  sometimes  differs 
in  its  efforts  to  construe  what  they  intend. 
Looking  at  the  Act  of  1864  I  regard  it  as 
an  Act  applying  a  new  state  of  circum- 
stances to  existing  and  well-established 
matters  which  had  been  going  on  for  over 
a  century.  It  found  the  rat^  person  in  a 
position  to  present  an  appeal  irom  a  poor 
rate  to  quarter  sessions  on  giving  reasonable 
notice  of  his  intention  to  appeal,  and  it  is 
quite  plain  to  my  mind  that  the  notice  was 
to  be  given  foi*  the  next  quarter  sessions 
the  next  quarter  sessions,  that  is  to  say, 
held  after  the  rate  had  been  made  and 
notified  to  him^  and  nothing  else,  and  I 
cannot  help  thinking  that  there  must  be 
some  slip  in  the  judgment  of  Lord  Collins 
in  Imperial  and  Grand  Hotels  Co.^ 
Limited  v.  Christchurch  Union^  «upra,  where 
he  says  with  regard  to  reasonable  notice  in 
that  section  :  "Its  terms  must,  according  to 
the  authorities,  be  read  with  the  necessary 
qualification,  that  is  to  say,  as  meaning  the 
next  practicable  quarter  sessions."  With 
the  greatest  respect  the  authorities  are 
uniform  in  saying  that  it  is  for  the  quarter 
sessions  immediately  following  the  making 
of  the  rate  and  its  notification,  and  on 
coming  before  that  quarter  sessions,  if 
reasonable  notice  has  not  been  given,  it 
must,  I  might  say  automatically^  be  ad- 
journed to  the  next  sessions,  which  shall 
hear  and  determine  it.  I  cannot  find  any 
words  there  on  which  the  learned  Master 
OF  the  Rolls,  as  he  then  was,  can  have 
founded  the  statement  which,  after  all,  is 
only  a  dictum  and  not  necessary  for  the 
decision  of  that  particular  case.  I  agree 
also  with  the  President  in  thinking  that 
the  two  Qeorgian  Acts,  with  the  Act  of 
1849,  must  all  be  read  together.    You  find. 
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therefore,  when  the  Act  of  1864  was  passed, 
that  a  person  who  was  dissatisfied  with  his 
rate  had  a  risht  to  appeal,  and  he  had  a 
right  to  appeal  at  any  time  and  to  have  his 
appeal  respited  and  adjourned  to  the  next 
sessions,  even  althougn  he  had  given  no 
notice  at  all.  With  the  greatest  possible 
respect  to  my  brother  Fletcher  Moulton, 
I  cannot  see  that  there  is  any  possible 
M'aiver,  or  that  the  overseers  of  the  poor 
could  in  any  way  give  the  justices  jurisdic- 
tion to  determine  that  which  the  Act  of 
Parliament  says  they  shall  not  do.  When 
you  have  once  read  the  fourteen  clear  days' 
notice  of  appeal  at  least  in  the  Act  of  1849 
into  the  Act  of  1743,  you  find  that  it  reads, 
"  If  it  shall  appear  to  the  justices  that  four- 
teen days'  notice  has  not  been  given,  then 
they  shall  adjourn  the  said  appeal  to  the 
next  quarter  sessions  and  then  and  there 
finally  hear  and  determine  the  same."  I 
find  it  impossible  to  escape  from  the  strin- 
genc^r  of  those  words,  and  one  has  to  bear 
in  mind  that  the  overseers  are  in  a  sense 
trustees  for  all  the  ratepayers,  and  though 
they  think  they  are  ready  and  are  willing 
to  waive  any  notice  at  all,  it  may  very  well 
be  that  they  ought  not  to  do  so.  But  how- 
ever that  may  to,  I  cannot  myself  see  how 
you  cau  escape  from  the  clear  words  of  an 
Act  of  Parliament,  which  says  that  the 
justices  shall  adjourn  and  shall  at  the  next 
sessions  then  and  there  hear  and  determine 
the  same.  Now  you  have  got  at  the  time 
that  the  Act  of  1864  was  passed  this  right 
to  appeal,  which  is  in  no  way  taken  away 
by  any  words  in  the  Act  of  1864.  The  Act 
of  1864  does  not  purport  to  deal  with  or 
affect  the  pre-existing  right,  it  simply  adds 
this,  that  whereas  by  the  Act  of  1862  an 
assessment  committee  has  been  added  to 
the  former  rating  authorities  to  which  an 
appeal  may  be  made,  notice  is  to  be  given 
to  that  assessment  committee  because  the 
appeal  is  from  its  decision,  and  by  s.  2  the 
assessment  committee  may — not  ^'  must " 
but  "may"— if  the  guardians  think  fit, 
appear  on  that  appeal.  Now,  prim&  facie, 
it  would  appear  unnatural  to  suppose  that 
any  such  notice  to  the  court  appealed  from 
should  be  a  condition  precedent  and  should 
override  the  existing  right  of  the  other 
parties.  I  think  it  is  plain  that  if  the 
twenty-one  days'  notice  had  been  given  to 
the  assessment  committee,  but  the  notice 
under  the  two  Georgian  Acts  had  been 
omitted,  there  would  nave  been  a  right  in 
the  person  rated  and  who  was  aggrieved,  to 
have  his  appeal  respited  to  the  next  Quarter 
sessions.    It  seems  almost  incredible  that 
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the  legislature  should  have  intended,  in  the 
converse  case  of  the  notice  to  the  assess- 
ment committee  bein^  overlooked,  but  the 
notice  given  in  due  time  to  the  other  per- 
sons, that  there  should  then  be  no  appeal  at 
all  and  no  right  to  respite  at  all.  In  the 
particular  case  before  the  court,  the  right 
to  respite  has  arisen  because  the  overseers 
were  not  served  within  the  fourteen  days. 
That  right  is  in  no  way  taken  away  that  I 
can  see,  and  the  person  aggrieved  has  a 
right  to  have  the  appeal  respited.  Then 
the  Act  of  1864  comes  and  says  that  before 
that  appeal  (which  is  already  an  existing 
appeal)  shall  be  heard,  the  appellants  shall 
give  twenty-one  days'  notice  previous  to  the 
special  or  quarter  sessions  to  which  appeal  is 
to  be  made,  of  the  intention  to  appeal.  Now 
the  sessions  which  must  deal  with  that  which 
I  take  to  be  the  meaning  of  those  words — 
which  must  hear  that  appeal— is  the  second 

auarter  sessions.  Intention  to  appeal  is 
iie  common  form  phrase.  You  give  notice 
and  nothing  else,  and  I  cannot  at  the 
moment  suggest  any  other  form  of  words. 
You  have  already  ^ven  notice  of  appeal 
which  you  were  entitled  to  give,  and  by  virtue 
of  the  words  of  the  Georgian  Acts  that 
appeal  has  been  neccssarilv  respited,  then 
the  appeal  can  only  be  heard  at  the  next  ses> 
sions  and  you  give  notice  of  your  intention  to 
the  other  party  who  has  not  yet  received  his 
proper  notice  of  your  intention  that  it 
should  be  heard  at  that  sessions.  That 
appears  to  me  to  be  the  only  way  in  which 
effect  can  be  given  to  those  Acts  without 
abrogating  the  right  given  to  the  ratepayers 
and  by  no  clear  words  whatever  taken 
away.  I  think,  further,  that  there  is  a 
good  deal  in  the  point  made  by  Mr.  Epde 
that  the  phraseology  of  the  first  part  and 
of  the  proviso  of  s.  1  of  the  Act  of  1864,  is 
distinctl]^  different.  The  first  deals  with 
the  hearing  of  an  appeal  and  provides  for 
something  being  done  before  it  is  heard ; 
the  second  is  a  condition  precedent  before 
any  person  is  empowered  to  appeal  at  all. 
The  two  &PP€Ar  to  me  to  be  totally  different 
things.  There,  again,  I  must  say,  with  the 
greatest  possible  respect,  that  the  point  was 
not  necessary  for  Lord  Collins'  decision  in 
the  case  I  have  referred  to — whether  those 
two  were  both  conditions  precedent  or  not. 
When  it  was  not  necessary  so  to  decide, 
and  looking  at  the  section  for  a  diffierent 
purpose,  it  was  very  natural  to  regard  the 
first  part  of  the  section  and  the  proviso  as 
standing  on  the  same  footing ;  but  when 
you  come  to  consider  the  matter  when  it  is 
material  to  do  so,  to  my  mind,  at  any  rate, 
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it  is  plain  that  the  two  are  diverse  and  are 
not  the  same  thing,  and  that  the  one  simply 
is  such  a  notice  as  I  have  referred  to,  while 
the  other  is  in  truth  a  condition  precedent. 
I  agree  with  the  President  that  tnis  appeal 
should  be  dismissed  with  costs. 

Appeal  dismisged. 

Solicitors  for  the  appellants :  Van 
Sandau  &  Co.,  for  F.  E.  Nicholson,  Don- 
caster. 

Solicitor  for  the  respondents:  B.  Dun- 
comb  Sells. 


72  J.  p.  846. 
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May  26,  1908. 

(Before  Alvebstone,  L.C.J.,  Darling  and 
Sutton,  JJ.) 

Mattinson  v.  Binley. 

Bread— Sale  by  weight— Time  of  weighing 
— Weighing  in  reference  to  sale — bread 
Act,  1836  (6  &  7  Will.  4,  c.  37),  s.  4. 

The  respondent  was  summoned  under  s,  4  of 
the  Bread  Act^  1836,  for  selling  bread 
otherunse  than  by  weight.  It  uhu 
proved  that  the  loaf  in  question  had 
been  weighed  by  the  respondent  on  being 
taken  out  of  the  oven^  and  that  it  roas  a 
2  lb.  loaf  but  being  a  bad  shape  it 
teas  put  aside  for  consumption  in  the 
respondents  house,  and  tvas  sold  by 
mistake  by  the  respondents  brother-in- 
law,  acting  on  behalf  of  the  respondent. 
At  the  time  of  the  sale,  which  took  place 
about  twelve  hours  after  tke  loaf  had 
been  weighed,  the  loaf  weig/ied  Ih  ozs. 
under  2  lbs.,  the  loss  in  weight  being 
due  to  evaporation.  The  loaf  vxls  not 
weighed  in  the  presence  of  the  purchaser 
before  it  was  sold. 

Held,  that  there  ought  to  have  been  a  weigh- 
ing in  reference  to  the  sale,  and-  that  as 
on  the  above  facts  there  had  been  no 
loeighing  in  reference  to  the  sale,  there 
had  been  a  sale  otherwise  than  by 
weight,  and  therefore  the  respondent 
ought  to  be  convicted. 

Case  stated  by  us  the  undersignedf  being 
three  of  his  Majesty's  justices  of  the  peace, 
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acting  in  and  for  the  county  of  Northamp- 
ton, under  the  statutes  20  k  21  Vict.  c.  43 
and  42  &  43  Vict.  c.  49,  for  the  purpose  of 
obtaining  the  opinion  of  the  High  Court  on 
questions  of  law  which  arose  before  us  as 
hereinafter  stated. 

1.  On  the  2nd  day  of  December,  1907, 
an  information  was  laid  under  s.  4  of 
the  Bread  Act,  1836,  by  Thomas  Mat- 
tinson  (hereinafter  called  the  appellant) 
for  that  Thomas  Binley  (hereinafter  called 
the  respondent)  on  the  30th  day  of  Novem- 
ber 1907,  at  the  parish  of  Kettering  in 
the  said  county,  then  being  a  baker  out 
of  the  city  of  London  and  the  liberties 
thereof  beyond  the  weekly  bills  of  mor- 
tality and  ten  miles  of  the  Koyal  Exchange, 
unlawfully  did  sell  a  certain  loaf  of  bread 
otherwise  than  by  weight,  the  said  loaf  not 
being  such  bread  as  is  usually  sold  under 
the  denomination  of  French  or  fancy  bread 
or  rolls,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

2.  At  a  court  of  summary  jurisdiction 
sitting  in  the  petty  sessional  court-house  at 
Kettering  aforesaid  on  the  18th  day  of 
December  1907  the  said  information  duly 
came  on  for  hearing  before  us,  when  the 
following  facts  were  proved  or  admitted  on 
behalf  of  the  prosecution  :  (a)  That  the 
appellant  was  a  duly  appointed  inspnector  of 
weights  and  measures  for  the  division  of 
the  county  in  which  Kettering  is  situated  ; 
and  that  the  respondent  was  a  baker  carry- 
ing on  business  in  Kettering ;  (b)  That  at 
about  6.30  o'clock  in  the  afternoon  of  the 
30th  November  a  woman  acting  as  aeent 
for  and  at  the  request  of  the  appellant 
entered  the  shop  of  the  respondent  and 
asked  for  "  a  loaf  of  bread."  A  cottage  loaf 
was  handed  to  her  by  the  brother-in-law  of 
the  respondent,  and  the  woman  paid  2irf. 
for  it,  such  being  the  price  of  a  haif- 
c^uartern  loaf.  The  loaf  was  not  weighed 
in  the  presence  of  the  woman  before  it 
was  sold.  The  appellant  thereupon  entered 
the  shop  and  weighed  the  loaf  of  bread. 
The  said  loaf  was  Ij  ozs.  under  2  lbs.  The 
respondent  came  into  the  shop  whilst  the 
appellant  was  weighing  the  bread,  and  the 
appellant  told  him  the  bread  was  1^  oz. 
under  2  lbs. 

3.  It  was  proved  or  admitted  before  us 
by  the  respondent :  That  the  loaf  in  ques- 
tion had  been  taken  out  of  the  oven  at 
about  6.30  o'clock  in  the  morning  of  the 
30th  November.  That  the  respondent  had 
then  weighed  the  said  loaf  separately,  and 
that  it  was  a  2  lb.  loaf,  but  that  oeing 
a  bad  shape  it  had  for  that  reason  been 
put  on  one   side   by  the  respondent   for 
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consumption  in  his  own  house,  and  that 
it  had  been  afterwards  sold  by  mistake 
by  the  respondent's  brother-in-law,  acting 
on  behalf  of  the  respondent.  That  at  the 
time  of  .the  sale,  which  took  place  about 
twelve  hours  after  the  loaf  had  been 
weighed,  the  loaf  weighed  1^  ozs.  under 
2  lbs.,  and  that  the  said  loss  in  weight 
was  due  to  evaporation  after  the  loaf  was 
weighed  and  before  it  was  sold. 

4.  We  were  of  opinion  that  upon  the 
above  facts  there  was  no  evidence  upon 
which  we  could  lawfully  find  that  the 
respondent  had  sold  bread  otherwise  than 
by  weight  within  the  meaning  of  s.  4  of  the 
Bread  Act,  1836,  because  he  had  in  fact 
weighed  the  bread  before  it  was  sold  to  the 
said  woman,  and  we  accordingly  dismissed 
the  said  information. 

5.  The  appellant  being  dissatisfied  with 
our  decision  as  being  erroneous  in  point  of 
law  duly  applied  to  us  to  state  ana  sign  a 
special  case. 

6.  The  question  of  law  for  the  opinion  of 
the  court  is  whether  we  could  lawfully  have 
found  that  the  sale  above  described  was  a 
sale  of  bread  otherwise  than  by  weight 
within  s.  4  of  the  Bread  Act,  1836. 

If  the  court  should  be  of  opinion  that  on 
the  above  facts  we  could  not  have  found 
that  the  sale  was  a  sale  of  bread  otherwise 
than  by  weight,  then  our  decision  is  to 
stand,  otherwise  the  case  is  to  be  remitted 
to  us  with  the  opinion  of  the  court  thereon 
or  such  other  order  is  to  be  made  as  to  the 
court  seems  fit. 
Dated  this  18th  day  of  March  1908. 
(Signed)     J.  A.  Gotch. 

John  T.  Stockburn. 
Chas.  H.  Hbycock. 

The  Bread  Act,  1836,  s.  4,  provides :  "All 
bread  sold  beyond  the  limits  aforesaid  shall 
be  sold  by  the  several  bakers  or  sellers  of 
bread  re.spectivelv  beyond  the  said  limits 
by  weight ;  and  in  case  any^  baker  or 
seller  of  bread  beyond  the  limits  aforesaid 
shall  sell  or  cause  to  be  sold  bread  in  any 
other  manner  than  by  weight,  then  and  in 
such  case  every  such  baker  or  seller  of 
bread  shall  for  every  such  offence  forfeit 
and  pay  an^  sum  not  exceeding  forty 
shilling,  which  the  magistrate  or  magis- 
trates, justice  or  justices,l)efore  whom  such 
offender  or  offenders  shall  be  convicted,  shall 
order  and  direct :  Provided  alwavs,  that 
nothing  in  this  Act  contained  shall  extend 
or  be  construed  to  extend  to  prevent  or 
hinder  any  such  baker  or  seller  of  bread 
from  selling  bread  usually  sold  under  the 
denomination    of   French  or  fancy  bread 
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or  rolls  without  previously  weighing  the 
same." 

The  limits  aforesaid  are  "the  city  of 
London  and  liberties  thereof,  and  beyond 
the  weekly  bills  of  mortality  and  ten  miles 
of  the  Royal  Exchange." 

M,  D.  Muir,  tor  appellant.— The  weighing 
which  took  place  twelve  hours  before  the 
sale  was  not  enough  to  make  the  sale  a  sale 
by  weight.  A  sale  bv  weight  means  a  sale 
by  the  true  weight  (Cox  v.  Bleines  (1902), 
66  J.  P.  407:  [1902]  1  K.  B.  670 ;  Welch  v. 
CuUer  (1905),  69  J.  P.  149).  A  man  can- 
not sell  by  weight  unless  the  weighing  is 
done  at  the  time  {Jones  v.  Hnxtable  (1867), 
31  J.  P.  534  ;  L.  R  2  Q.  B.  460). 

G.  W.  Powers,  for  tespondent— This  is  a 
question  of  fact,  and  the  justices  have 
found  in  favour  of  the  respondent.  The 
question  is  therefore  whether  there  is  any 
evidence  on  which  thejr  could  so  find.  The 
appellant's  contention  is  that  there  must  be 
a  weighing  at  the  time  of  sale.  There  are 
in  the  decisions  dicta  that  the  weighinff 
need  not  be  at  the  time  of  sale,  and  indeed 
that  is  clear  from  the  Act  itself.  Section  7 
of  the  Act  bears  out  my  contention.  If  it 
had  been  an  offence  not  to  weigh  at  the 
time  of  sale,  there  would  have  been  no 
point  in  that  section.  [Alvebsi^ne,  L.C.J. 
—There  must,  at  all  events,  be  a  weighing 
in  reference  to  the  sale.]  A  i)revions  weigh- 
ing is  sufficient  to  comply  with  the  statute, 
the  understanding  being  that  the  bread  is 
sold  at  the  weight  which  it  purports  to 
have  been  at  the  time  when  it  was  weighed. 
If  the  weight  was  deficient,  the  respondent 
ought  to  have  been  proceeded  against  under 
another  statute.  [He  referred  to  Mitton  v. 
Broke  (1869),  33  J.  P.  821,  and  Cox  v. 
Bleines,  supra,] 

Alvebstone,  L.C.J.— I  think  that  the 
magistrates  have  misunderstood  the  rule  of 
law  that  has  to  be  applied.  If  they  had 
the  advantage  of  having  my  judgment  in 
Cox  V.  Bleines,  supra,  read  to  them,  and  in 
particular  the  sentence,  "The  statute  is 
fairly  open  to  the  construction  that  it 
intended  to  distinguish  between  carrying  on 
the  trade  of  selling  by  weight  and  carrying 
on  the  trade  of  selling  by  other  means,  but 
the  decisions  amount  to  this — that  the 
wei£[ht  of  the  quantity  of  bread  sold  for  a 
particular  price  must  be  ascertained,  either 
before  it  is  sold  or  exposed  for  sale,  or  else, 
if  necessary,  in  the  presence  of  the  pur- 
chaser," then  if  they  understood  that  to 
mean  '*  at  any  time  before  it  is  sold,"  they  may 
have  been  misled.  I  am  not  coing  to  say 
that  the  bread  must  be  weighed  at  the  very 
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instant  before  it  is  handed  over.  The  true 
rule  is  that  expressed  by  Bjlagkbubn,  J.,  in 
Jones  V.  Huxtahle,  supra,  when  he  said  :  "  I 
do  not  think  it  is  obligatory  on  the  seller 
to  weigh  at  the  time  of  sale  ;  but  unless  the 
loaf  were  weighed  then,  or  shortly  before, 
inasmuch  as  it  was  proved  that  bread  soon 
loses  weight,  there  would  be  strong  evidence 
to  show  that  the  seller  was  not  selling  by 
weight"  In  the  same  case,  Shee,  J.,  said : 
*^The  statute  does  not  compel  a  seller  to 
weigh  the  bread  at  the  time  of  sale,  but  in 
order  to  sell  by  weight  it  was  incumbent  on 
the  a|>pellant  to  ascertain  before  selling  that 
what  is  understood  as  a  4  lb.  loaf  was  a  4  lb. 
loaf."  Therefore  Shbe,  J.,  gives  a  different 
test.  Lush,  J.,  said  in  the  same  case  that 
it  was  to  be  weighed  at  the  time  of  sale, 
but  that  only  means  that  it  is  to  be  weighed 
in  such  circumstances  that  it  can  be  said 
that  it  is  weighed  for  the  sale.  This  bread 
was  left  for  twelve  hours  and  then  sold,  and 
the  magistrates  thought  that  there  was  not 
a  sale  otherwise  than  by  weight,  because 
the  bread  had  been  previously  weighed. 
There  was,  however,  no  evidence  that  there 
was  a  sale  by  weight  in  the  sense  of  there 
having  been  a  weighing  with  reference  to 
the  sale.  The  word  "  before "  in  Cox  v. 
Bleines,  supra,  means  "before,  i,e.,  with 
reference  to,"  the  sale.  The  magistrates 
ought  to  have  convicted,  and  the  case  must 
go  Dack  to  them  for  that  purpose. 

Dablino,  J.— I  am  of  the  same  opinion. 
I  think  that  to  sell  an  article  by  weight 
means  to  sell  it  by  its  weight  at  the  time  of 
the  sale  and  not  by  what  was  ascertained 
by  weighing  to  have  once  been  its  weL^ht 
Whether  weighing  some  time  before  sn£aoes 
must  depend  to  some  extent  on  the  nature 
of  the  article.  If  it  was  ^Id  or  marble, 
which  do  not  var^  in  weight  in  a  short 
period  of  time,  it  mif^ht  be  sufficient  to 
weigh  the  article  a  considerable  time  previ- 
ously. What  has  been  done  in  this  case, 
innocently,  I  think,  is  to  make  use  of  a 
weighing  which  was  no  kind  of  test  of  the 
weight  of  the  article  when  it  was  sold.  I 
agree  that  the  appeal  must  be  allowed. 

Sutton,  J.— I  agree  with  the  judgment  of 
the  Lord  ubibf  Justice. 

AppetU  alloufed  and  case  remitted. 

Solicitors  for  the  appellant  :  Sharpe, 
Pritehard  &  Co.,  for  H.  A.  Millington, 
Northampton. 

Solicitor  for  the  rwpondent :  T.  Watson 
Wright,  Leicester. 
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Rex  v.  Mortimer. 
72  J.  P.  849. 

COURT  OF  CRIMINAL  APPEAL. 


June  4, 1908. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Philumore,  J  J.) 

Rex  V,  Mortimer. 

Criminal  law  —  Larceny -- Article  lost  — 
Intention  of  appropriation  when  article 
comes  into  person  s  possession— Direc- 
tion of  judge. 

In  every  case  where  an  article  has  been  lost 
ana  has  conie  into  the  possession  of  a 
person  who  is  charged  with  stealing  it, 
ajtidjge  need  not  direct  the  jury  that  to 
convict  the  prisoner  they  must  find  that 
he  had  an  intention  to  appropriate  the 
article  when  it  first  came  into  his  posses- 
sion. The  question  whether  iuch  a 
direction  should  be  given  depends  upon 
the  defence  set  up  by  the  prisoner. 

Semble,  such  a  direction  should  be  given 
where  there  is  evidence  that  when  the 
article  came  into  the  possession  of  the 
person  charged  he  intended  to  return  it 
to  its  owner,  but  subsequently  deter- 
mined to  appropriate  it. 

Application  to  call  further  evidence  before 
the  Court  of  Criminal  Appeal;  appeal 
against  a  conviction  on  a  question  of  law, 
and  appeal  against  sentence. 

The  appellant  had  been  convicted  at  the 
North  London  Sessions  before  the  chair- 
man, Mr.  Robert  Wallace,  K.C.,  of  stealing 
one  gladstone  bag,  a  Quantity  of  wearing 
apparel  and  other  articles,  the  property  of 
wo  London,  Brighton  and  South  Coast 
Railway  Compan;^,  and  of  receiving  the 
same,  well  knowing  them  to  have  been 
stolen. 

It  appeared  from  the  evidence  for  the 
prosecution  that  at  11  a.m.  on  April  2nd, 
a  Mr.  Blackall  deposited  a  gladstone  bag 
containing  wearing  apparel,  envelopes  with 
Mr.  Blackall's  name  ana  address  upon  them, 
music  with  his  name  upon  it  and  other 
articles,  in  the  cloak-room  at  Victoria 
Station,  receiving  in  exchange  a  voucher 
numbered  77,782.  Mr.  Blackall  returned 
to  the  cloak-room  at  5.30  p.m.  on  the  same 
day,  but  on  presentinj^  this  voucher,  which 
he  had  retained  in  his  possession  since  it 
was  given  to  him,  it  was  found  that  the 
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bag  had  disappeared.  Mr.  Blackall  next 
saw  his  baff  and  its  contents  at  the  West- 
minster Police  Court  on  April  15th.  The 
appellant  was  convicted  of  stealing  this  bag 
and  its  contents,  the  value  of  which  was 
put  at  about  £10. 

A  boy  named  Browning  at  11.30  a.m.  on 
the  same  day  deposited  a  brown  paper 
parcel  at  the  same  cloak-room,  receiving  in 
exchange  a  voucher  numbered  77,872.  The 
cloak-room  tickets  are  in  three  parts :  one 
is  retained  in  the  book,  another  is  attached 
to  the  luggage  deposited,  and  the  third  part 
— the  voucher— is  handed  to  the  depositor. 
About  2.30  p.m.  the  appellant  came  to  the 
cloak-room  and  said  that  he  was  sorry  he 
had  lost  the  voucher  for  his  parcel  de- 
posited by  the  boy  Browning.  The  appel- 
lant then  fetched  the  boy  Browning,  whom 
the  cloak-room  attendant  recognised,  and 
he  gave  up  the  parcel  to  the  appellant 
without  receiving  the  voucher  77,872.  The 
file  of  returned  vouchers  at  the  cloak-room 
was  subsequently  examined  and  the  voucher 
77,872  was  found  to  be  on  the  file. 

The  appellant  arrived  at  a  hotel  at 
Clapham  Junction  about  3  p.m.  on  the 
same  day.  Amongst  his  luf^age  was  Mr. 
Blackall's  gladstone  bag.  The  appellant 
staved  at  the  hotel  on  the  night  of  April 
2nd,  and  on  April  3rd,  leaving  the  luggage 
there,  went  to  a  shop  close  to  Victoria 
Station  at  11.30  a.in.  The  bov  Browning 
was  employed  at  this  shop,  and  the  brown 

gaper  parcel  had  contained  purchases  made 
y  the  appellant  at  this  shop  on  the  previous 
day. 

Cohen,  the  manager  of  this  shop,  was 
called  b^  the  prosecution.  Of  the  interview 
on  April  3ra  at  11.30  a.m.  he  gave  the 
following  evidence  in  chief :  Q.  Did  they 
(the  appellant  and  his  son  Sylvester)  look 
at  some  brushes  to  purchase?— A.  Quite 
right.  Q.  While  so  doing  did  you  hear  any 
conversation  between  Mortimer  and  the  boy 
Browning  as  to  the  bagi— A.  Yes.  Q.  What 
was  it  ]— A.  The  prisoner  said  that  a  porter 
had  put  a  wronff  bag  among  his  luggage 
yesterday.  Q.  Was  that  said  in  the  pre- 
sence of  the  younger  defendant  t— A.  That 
I  could  not  say  for  sure.  I  remember  the 
bag  being  spoken  about  Q.  Were  the  two 
men  there  at  the  time  1 — ^A.  Yes  ;  both  in 
the  shop.  Mr.  Wallace,  K.C.— That  the 
porter  nad  put  a  wrong  bag  among  his 
lufi^ge  1— A.  Yes,  my  lord. 

Tne  boy  Browning  was  also  called  by  the 
prosecution.  Having  spoken  as  to  his  two 
visits  to  the  cloak-room  at  Victoria  Station 
on  April  2nd,  he  fl»ve  the  following  evi- 
dence-in-chief :  Q.  The  next  day,  April  3rd, 
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did  you  see  him  in  the  shop  again  ?— A.  Yes. 
Q.  Do  you,  remember  his  having  a  conver- 
sation with  you  then  ?—- A.  Yes.  Q.  Did  he 
tell  you  anything  about  what  had  happened 
the  day  bfefore?— A.  He  said  the  porter 
gave  him  a  bag  in  mistake. 

In  cross-examination  by  Mortimer  he 
said  :  Q.  The  next  day  when  I  returned  to 
the  shop  to  negotiate  for  the  i)urchase  of 
those  brushes  I  had  been  looking  at  the 
day  before,  did  I  tell  you  that  the  porter 
had  put  a  wrong  bag  with  my  luggage  ?— 
A.  Yes.  Q.  Do  you  remember  me  jocularly 
remarking  that  it  would  serve  them  right  if 
I  kept  it  I—A.  No.  Q.  Were  there  other 
people  in  the  shop  1— A.  There  were  one  or 
two  people  in.  Q.  It  is  only  a  small  shop 
and  the  people  are  all  together.  In  the 
presence  of  tne  public  company  did  I  state 
that  the  porter  nad  put  the  wrong  bag  in 
my  luggage  yesterday  ?— A.  I  think  there 
were  omy  me  and  the  manager  in  there  at 
the  time.  There  had  been  two  or  three 
people  in  the  shop.  Q.  I  made  the  state- 
ment publicly — that  I  received  a  bag — or 
the  porter  had  put  a  bag  with  my  luggage 
in  mistake  ? — A.  You  said  it  out  loud. 
Q.  And  everjrbody  would  hear  ? 

In  re-examination  he  said  that  he  could 
not  say  if  the  appellant's  son  was  there  on 
that  occasion. 

In  the  afternoon  of  April  3rd  the  appel- 
lant was  arrested  upon  another  charge  and 
taken  to  Swansea.  On  April  4th  the  appel- 
lant's son  Sylvester  removed  the  luggage, 
including  the  gladstone  bag,  from  the  hotel 
at  Clapham  Junction,  and  it  was  removed 
to  Swansea.  On  April  13th  the  gladstone 
bag  was  found  in  the  possession  of  Sylvester 
at  Swansea.  The  original  contents  of  the 
gladstone  bag  were  some  of  them  in  the 
bag,  some  in  other  luggage,  and  the  rest  on 
the  premises.  The  landlady  at  the  hotel  at 
Clapham  Junction  stated  that  some  of  these 
articles  were  unpacked,  and  she  packed 
some  of  them  in  other  luggage  than  the 
gladstone  bag.  She  had  previously  moved 
the  gladstone  bag  from  one  room  to 
another. 

For  the  defence  the  appellant  himself 
gave  evidence.  His  evidence-in-chief  was 
as  follows  :  At  about  11  o'clock  in  the  fore- 
noon of  April  2nd  I  arrived  at  Euston 
Station  from  Birmingham,  having  slept  on 
the  previous  night  at  the  Midland  Hotel. 
Birmingham,  where  my  name  is  registered 
in  the  visitors'  book.  I  had  my  luggage 
placed  on  a  four-wheeled  cab  and  drove  to 
Victoria  Station.  My  luggage  consisted  of 
a  large  grey  American  trunk,  a  large  corded 
trunk,  one  large  square  parcel  and  a  brief 
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bag.  Having  deposited  my  luggage  in  the 
cloak  room  I  received  a  voucher.  I  then 
went  to  the  shop  of  Messrs.  Hymans,  out- 
fitters, w*here  i  made  some  purchases. 
Those  purchases  were  made  up  in  two 
parcels  and  the  two  parcels  tied  together. 
Having  ^ot  my  luggage  to  Victoria  Station, 
and  havmg  other  calls  to  make,  I  asked 
Hyman  to  oblige  me  by  letting  his  assistant 
take  those  parcels  and  deposit  them  in  the 
cloak-room  of  the  Brighton  line.  He  did 
so,  and  brought  me  a  voucher.  Afterwards 
I  visited  the  shop  of  Mr.  Edwards,  and  I  re- 
turned to  VictoriaStation,!  should  say,about 
two  hours  afterwards,  and  gave  the  porter 
the  ticket  for  my  luggage,  asking  him  to 
get  it  labelled  for  Clapham  Junction,  and  I 
would  see  him  on  the  departure  platform. 
I  then  searched  for  the  ticket  of  tne  parcel 
I  had  just  purchased,  but  I  could  not  find 
it.  I  went  to  the  cloak-room  and  said,  "  I 
sent  a  young  man  a  little  while  a^  to 
deposit  a  parcel  here  and  I  have  mislaid 
the  ticket.'  He  said,  "  You  will  have  to  go 
and  get  the  young  man,"  and  I  went  across 
to  Hymans'  shop  and  he  sent  for  his  assist- 
ant ;  he  had  gone  to  dinner.  He  went  to 
the  cloak-room  ;  the  cloak-room  official 
recognised  him  because  they  had  had  some 
jocularitv  over  a  two-shilling  piece  he  had 
jMiid.  He  said,  "  Oh,  yes  ;  I  remember  you. 
Come  in  and  see  if  yon  can  find  your 
parcel."  He  found  the  parcel  and  I.  signed 
for  it.  He  carried  that  parcel  with  me  to 
the  train,  and  put  it  into  the  carriage  with 
me.  I  went  to  Clapham  Junction.  On  the 
departure  platform  I  found  mv  luff^e 
that  I  told  the  porter  to  get  labelled  nad 
gone  on  ahead  of  me.  When  I  arrived  I 
went  to  the  ticket  collector  on  the  gate  and 
told  him  that  I  had  my  luggage  labelled 
and  it  went  on  ahead  of  me,  and  asked  him 
whether  he  would  make  inquiry  for  it.  He 
said  there  was  some  luggage  arrived  by  the 
previous  train,  and  it  was  upon  the  truck 
there,  and  seeing  my  box  there,  I  said, 
"  Yes  ;  that  is  my  luggage."  I  then  asked 
him  to  get  it  removed  to  a  cab  for  me. 
He  called  two  porters  and  they  carried  the 
luggage  to  the  cab,  and  I  gave  the  ticket 
collector  a  Is.  for  his  kindness.  That 
luggage  was  carried  to  the  Sirdar  Hotel, 
and  the  cabman,  and  the  man  who  works 
with  the  cabman,  carrsring  the  luggage, 
carried  the  luggage  upstairs  to  the  bedroom 
that  was  assigned  to  me  by  the  proprietress. 
When  I  reached  the  bedroom  I  discovered 
the  bag  that  did  not  belong  to  me.  The 
following  morning  I  went  into  the  city  by 
Waterloo  and  went  back  to  Hymans'  shop 
as  I  was  negotiating  for  the  purchase  of 
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some  ivory-backed  brushes  that  he  had 
there,  and  I  told  him  publicly  in  the  shop 
that  the  porter  had  put  that  ba^  into  ray 
luggage  by  mistake,  and  I  never  discovered 
it  until  I  got  to  Clapham  Junction.  I  went 
from  Hymans'  shop  to  the  Charing  Cross 
Bank  to  withdraw  some  money.  I  was  told  to 
return  in  two  hours.  When  I  returned  in 
two  hours  I  was  arrested  at  the  bank  and 
takentoSwansea.  [Mr.  Wallace,  K.C.—You 
were  arrested  for  what  ?— A.  In  connection 
with  broken  contracts.]  So  that  I  never  had 
an  opportunity  of  going  to  Victoria  Station  ; 
in  fact  I  was  immediately  taken  to  Swan- 
sea, and  in  the  excitement  and  flurry  of  this 
I  sent  and  instructed  my  son  to  go  to  the 
Sirdar  Hotel,  pay  my  bill,  and  bring  my 
luggage  to  Swansea,  and  when  he  came  to 
Swansea  I  then  informed  him  of  the  bag 
that  was  with  my  lugga^^,  and  explained 
that  the  bag  was  not  mine,  but  had  been 
given  me  by  mistake.  Then  I  told  him  that 
the  landlady  had  packed  the  things  in  a 
pyjama  case,  and  when  they  got  the  pyjama 
case  to  the  railway  station  it  burst,  and 
they  |)acked  up  the  different  things  and  put 
them  in  different  trunks.  That  is  how  the 
things  were  found.  Gentlemen,  the  ba^ 
was  never  given  out  upon  the  ticket  which 
has  been  shown  to  you,  and  I  suggest  it  is 
now  in  the  cloak  room.  That  ticket  may 
have  been  given  out  for  another  article, 
and  the  ticket  for  my  parcels  is  safe  in  the 
coat  at  Hymans'  shop,  or  else  was  lost  by 
me  on  my  journey.  When  the  boy  carried 
out  these  two  parcels,  I  said,  "  I  will  take 
charge  of  these,  and  label  the  others  for 
Claph&m  Junction."  Amongst  them  was 
the  bag  that  I  had  by  mistake  labelled  for 
Clapham  Junction,  and  the  cabman  took 
them  to  the  hotel.  Here  is  one  thin^  I 
want  to  show  you.  The  porter  that  carried 
the  things  into  the  bedroom  unstrapped  my 
baj^  ready  for  unlocking,  and  he  un.strapped 
this  bag  as  well ;  being  open,  the  landlady 
in  my  absence  shifted  all  my  things  into 
another  room,  and  in  shifting  the  things 
many  of  the  things  fell  out.  When  my  son 
goes  to  get  my  luggage  she  bundles  all 
these  things  that  are  lost  into  the  large 
pyjama  case,  and  ties  them  up  in  that.  My 
son  never  knew  that  bag  was  not  my  pro- 

Eerty  until  he  came  to  Swansea,  and  I  told 
im.  I  then  told  him  in  the  presence  of 
the  detective  in  the  police  station  when  he 
came  to  see  me,  that  he  had  better  send 
and  tell  them  at  Victoria.  The  detective  at 
Swansea  could  bear  out  that  evidence,  that 
I  informed  him  then,  and  I  also  spoke  of  it 
publicly  in  Hymans'  shop,  which  I  have 
never  seen  since.    That  bag  was  put  in  with 
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my  luggage — ^given  to  the  porter  with  my 
luggage.  I  gave  the  porter  my  ticket  to 
take  the  luggage  out  I  returned  to  the 
cloak-room  to  get  my  parcels  ;  the  boy 
carried  the  parcels,  and  I  had  no  other  bag. 
In  the  evidence  before  the  police  court 
(probably  my  lord,  I  cannot  say  that  now, 
perhaps  I  may  have  an  opportunity  of 
saying  a  word  to  the  jury  afterwards),  there 
was  this :  A  witness  was  called  before  the 
ptolice  court  that  I  must  ask  the  prosecu- 
tion either  to  produce  or  let  me  explain  to 
you  about,  the  porter  from  Clapham  Junc- 
tion. I  gave  him  the  ticket  and  he  went 
and  brought  my  luggage  out  of  the  cloak- 
room at  Clapham  Junction.  I  was  carrying 
that  up  and  down  the  platform,  and  I  said 
to  him  before  the  magistrate,  "  Did  you  see 
me  carrying  that  bayg'M  He  said  "Yes." 
I  wrote  to  the  assistant  commissioner,  and 
asked  him  to  bring  the  man.  That  man 
never  saw  my  luggage.  My  luggage  was 
never  at  Clanham  Junction,  and  yet  he 
swore  before  tne  magistrate  that  as  he  took 
the  luggage  out  of  the  cloak-room  I  was 
carrying  a  bag  in  mv  hand,  and  suggested 
to  the  magistrate  that  I  had  taken  the 
stolen  bag  out  of  the  cloak-room,  carried  it 
to  the  cab,  and  then  came  back  for  my 
luggage.  They  have  not  produced  that 
evidence  now.  I  wrote  and  asked  the  clerk 
of  the  court  to  give  me  a  copy  of  the  depo- 
sitions, so  that  I  could  refer  to  it,  but  I  have 
not  received  it. 

A  ticket-collector  gave  evidence  that  at 
Clapham  Junction  at  about  3  p.m.  on  April 
2nd  the  appellant  asked  him  abou^  luggage 
that  had  come  by  a  previous  train,  that 
certain  luggage  was  on  a  truck  at  the 
station,  and  that  at  the  appellant's  request 
he  obtained  porters  to  put  the  luggage  on 
a  cab. 

The  learned  Chairman  summed  up  the 
case  to  the  iury  as  follows  :  Gentlemen  of 
the  jury,  the  two  prisoners,  Hubert  Syl- 
vester and  Bertram  Mortimer,  are  charged 
with  stealing  this  bag,  and  secondly,  with 
receiving  it  knowing  it  to  have  been  stolen. 
Now  I  need  not  tell  you,  it  is  both  law  and 
common  sense,  that  if  a  thing  is  handed  to 
you  by  mistake,  of  course,  the  receipt  of  it 
by  you  is  not  in  itself  stealing,  but  if  yon, 
knowing  it  is  not  your  article,  deliberately 
take  possession  of  it  with  the  intent  of 
appropriating  it  afterwards  for  yourself, 
then  it  becomes  stealing.  Now  the  question 
in  this  case—the  two  cases  are  rather 
separate,  and  we  must  deal  with  them 
separately— is  this,  as  far  as  Mortimer  is 
concerned,  the  elder  of  the  two  prisoners  : 
Mortimer  deposited  on  that  day  a  parcel  at 
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the  cloak-room  of  the  station,  for  which  he 
received  a  ticket  77872  in  the  numbering, 
and  with  a  "2"  upon  it.  A  short  time 
before,  the  prosecutor,  Mr.  Blackall,  had 
deposited  a  gladstone  bas  at  that  cloak- 
room, and  he  had  received  a  ticket  77782, 
and  also  i^ith  a  *'  2,''  which  represented  the 
charge  paid,  2d.  You  observe  that  the  two 
first  numbers  of  both  tickets  are  the  same, 
and  the  other  figures  are  the  same  except 
the  "7":  one  is  77782  and  the  other  is 
77872.  The  simplest  thing  in  the  world  in 
the  haste  of  the  cloak-room  porter  rushing 
to  look  for  luggage,  and  seeing  it  beginning 
with  the  same  figures  is  to  make  a  mistake. 
On  that  day  this  particular  bag  is  given  out 
to  some  one--there  is  no  direct  evidence  as 
to  whom  it  was  given  to— this  bag  was  given 
out  to  someone.  There  is  no  evidence 
directlv  as  to  what  ticket  was  produced, 
and  wnen  it  was  given  out,  but  there  is  this 
fact,  that  the  ticket  77872  was  found  upon 
the  file  of  tickets  received  at  the  cloak-room 
that  dav,  and  that  the  article  for  which 
that  ticket  was  ^iven  had  not  been  given 
out  upon  that  ticket,  and  that,  therefore, 
in  all  probability  some  other  article  had 
been  given  out  when  that  ticket  was  handed 
in,  and  it  is  suggested  by  the  prosecution 
that  when  this  ticket  77872  was  handed  to 
the  cloak-room  attendant  the  bag  was 
hurriedly  handed  out  to  the  person  who 
produced  that  ticket.  Now  gentlemen,  one 
has  to  be  in  these  matters  very  careful  to 
see  that  no  one  is  convicted  except  on 
evidence  that  brings  the  guilt  home  unmis- 
takeablv  to  him.  What  is  the  case  1  That 
bag  is  found  in  the  prisoner's  possession 
that  evening  at  the  hotel  at  which  he  is 
staying.  It  is  found,  and  it  is  known  now 
that  inside  were  pieces  of  music  with  the 
name  of  the  owner  upon  them^  and  letters 
with  envelopes  upon  them,  with  the  name 
certainlv,  and  it  was  suggested  by  Mr. 
Blackall,  as  far  as  his  recollection  carried 
him,  his  address  also  upon  them.  It  is  in  his 
possession.  Now,  by  the  law  of  this  country, 
whenever  property  is  found  in  that  way 
which  has  been  removed,  stolen  by  some- 
body, taken  away,  ^ou  have  got  to  give 
reasonable  explanation  of  how  you  got  it, 
and  assuming  it  was  stolen  property — 
anyhow  the  property  of  others— wnich  is 
found  in  your  possession,  not  a  thing  which 
y;ou  yourself  own,  some  reasonable  explana- 
tion would  be  required  from  you.  The  next 
day  Mortimer  goes  into  town,  knowing,  as 
he  must  do,  that  he  had  then  in  his  posses- 
sion—I  will  take  his  account  for  the  mo- 
ment— this  bag  which  was  not  his  propertjr, 
and  he  is  in  the  neighbourhood  of  Victoria 

314 


72  J.  P.  849. 

Station  from  which  the  bag  has  come, 
whether  it  be  from  the  cloak-room  or 
whether  it  came  bv  mistake  of  the  luggage 
porter  in  getting  tne  luggage  ;  he  is  in  the 
neighbourhood  of  the  station  from  which 
that  article  came,  and  it  is  suggested  by  the 
prosecution  that  if  he  had  an  mnocent  mind 
with  regard  to  this  matter  the  simplest 
thing  in  the  world  would  have  been  to  step 
into  the  station  and  sa^  to  the  cloak-room 
people,  or  the  person  in  charge,  **I  have 
got  a  bag  that  does  not  belong  to  me ;  I 
was  not  going  to  bother  earring  a  heavy 
article,  but  it  is  in  the  Sirdar  Hotel,  and  if 
you  send  down  there  you  will  get  it."  It  is 
suggested  by  the  prosecution  that  that  is 
what  an  honest  man  would  do.  Of  course 
anybody  may  receive  an  article  by  misteJce  ; 
most  people  have  found  that  they  have  got 
the  wrong  luggage  at  some  time  in  their 
lives,  and  the  right  luggage  has  gone  some- 
where else,  but  we  usually  let  them  know  ; 
we  do  not  carry  it  home  :  we  do  not  keep 
it  for  days  ;  we  send  it,  it  we  have  got  such 
a  thing  in  our  possession,  to  the  station 
—especially  if  we  know  who  the  actual 
owner  is.  Now  it  is  said  bv  the  prosecution 
that  a  man  who  has  got  tnis  h&g  knowing 
it  not  to  be  his,  and  with  the  opportunity 
of  returning  it  the  next  day,  being  in  the 
neighbourhood  of  the  station,  ought  to  have 
communicated  with  the  authorities,  and  not 
to  have  kept  it  in  his  possession,  or  in  the  pos- 
session of  someone  on  his  behalf,  for  ten  oays 
without  any  communication  taking  place. 
That  it  was  present  to  his  mind  when  he  was 
in  the  neighbourhood  of  the  station  is  clear. 
He  goes  into  the  shop  of  Messrs.  Hymans, 
which  is  just  opposite  the  station  in  Wilton 
Street.  He  referred  to  the  fact  that  he  had 
this  bag — the  porter  had  given  the  bag  in 
mistake,  so  it  cannot  be  said  either  that  he 
was  confused,  or  that  he  did  not  remember 
that  he  had  the  bag,  or  that  he  had  for- 
gotten all  about  the  oag  when  he  was  there 
standing  close  by  the  station  with  it  present 
to  his  mind,  that  he  has  got  in  his  pos- 
session a  bag  which  was  not  his  and  which 
he  was  given  by  mistake.  Now^ntlemen, 
that  is  pretty  much  the  case.  The  matter 
goes  on.  It  IS  left  in  the  Sirdar  Hotel.  It 
is  quite  true  that  he  was  arrested  that  day. 
but  the  son  goes  down  to  the  Sirdar  Hotel 
and  collects  the  luggage  for  the  father,  and 
takes  it  to  Swansea,  where  it  was  found, 
and  it  is  not  until  April  13th  or  14th  when 
the  bag  and  its  contents  are  found  that 
anything  is  said  by  either  of  them.  Now, 
gentlemen,  I  onl^  want  to  say  this :  the 
idea  which  prevails  in  some  minds  that  if 
a  mistake  of  this  kind  is  made  the  man  is 
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entitled  to  keep  the  article  that  comes  into 
his  possession,  and  say  nothing  about  it,  and 
absolve  himself  from  responsibility  because 
he  did  not  ori^nally  take  it,  but  it  came  to 
him  by  an  accident  or  by  a  mistake  of  some 
person,  is  absolutely  fallacious.  The  law 
expects  men  to  be  honest.  Any  man  who 
receives  by  mistake,  or  otherwise,  the  pro- 
perty of  another,  and  knows  that  it  is  a 
mistake,  and  knows  that  it  is  the  property  of 
another,  and  appropriates  it  to  his  own  use 
with  the  intention  of  keepincr  it,  is  just  as 
much  a  thief  as  if  he  put  bis  nand  over  the 
counter  and  lifted  money  out  of  the  till.  If 
you  believe  that,  considering  that  Mortimer 
got  that  bag  on  April  2nd,  whether  it  came  in 
the  one  way  of  hisgoing  to  the  cloak-room  and 
getting  it  away,  or  by  the  porter  putting  it 
among  his  luggage  where  ne  finas  it,  and 
after  finding  it  keeps  it  for  his  own  use,  in 
law  that  man  is  a  thief  and  receiver  of 
stolen  goods.  [The  learned  judge  then 
directed  the  jury  in  the  case  against 
Sylvester.]  I  want  now  just  to  go  back 
again  to  Mortimer.  Mortimer  has  given 
evidence  here  to-day.  His  story  you  heard. 
You  heard  him  say  the  way  he  got  it  away — 
that  he  had  left  afl  his  luggage,  which  seems 
to  be  true,  his  American  box  and  two  or 
three  other  articles,  at  the  cloak-room ;  that 
he  went  to  the  porter  at  the  time  and 
asked  him  to  get  nis  luggaee  out  and  take 
it  round  to  the  cab,  whilst  he  himself  was 
going  round  afterwards  getting  the  parcel 
and  the  porter  took  it  round,  and  when  he 
sot  round  to  the  departure  platform  the 
Ullage  had  gone  on.  That  seems  to  be 
quite  true,  because  the  porter  from  Clapham 
Junction  remembers  that  the  luggage 
arrived  at  Clapham  Junction,  that  it  was 
taken'  out,  no  passenger  accompanvin^  it, 
and  put  upon  the  truck.  Mr.  Mortimer 
claimed  it,  and  therefore  that  part  of  the 
stor^r  is  true.  The  part  that  you  will  have  to 
consider  is  whether  this  bag  was  with  it,  or 
whether  the  suggestion  that  is  made  to  you 
is  true,  that  the  bag  did  not  come  in  that 
way,  but  came  with  the  person  and  was  put 
among  the  luggage.  He  says  that  is  what 
happened.  Of  course  if  this  thing  had 
been  got  from  the  cloak-room  by  mistake  of 
the  porter  and  placed  amongst  your  luggage, 
and  taken  to  Clapham  Junction  and  placea 
upon  the  cab— ot  course  a  man  does  not 
look  very  carefully  at  his  luggage— that 
would  not  be  a  cnminal  offence  at  all  in 
itself  ;  but  even  then  the  facts  remain  that 
that  evening  he  discovered  that  he  had  a 
bag,  that  he  had  it  in  his  possession,  and 
that  he  knew,  as  he  told  you — no  matter 
how  it  came— that  he  had  it.    The  next 
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morning  he  never  made  the  slightest  com- 
munication which  would  enable  the  autho- 
rities to  recover  the  bag.  Gentlemen,  those 
are  the  two  cases  you  are  considering — each 
of  them  separately — to  say  whether,  on  the 
whole  of  the  evidence,  you  think  the  case, 
as  far  as  Mortimer  is  concerned^  has  been 
proved.  There  is  no  direct  evidence,  of 
course,  that  he  actually  took  it  That  is 
not  necessary.  He  had  possession  of  it,  and 
jrou  immediately  infer  tnat  he  obtained  it 
in  the  wav  I  have  described.  Having 
regard  to  all  the  circumstances  if  you  think 
that,  you  will  find  him  guilty.  Consider 
your  verdict 

The  jury  found  the  appellant  guilty  and 
his  son  Sylvester  not  guilty.  The  appellant 
was  sentenced  to  fifteen  months'  imprison* 
ment  with  hard  labour,  but  the  sentence  was 
altered  by  the  learned  Chairman  to  fifteen 
months'  imprisonment  in  the  second  divi- 
sion. The  appellant  appealed  against  the 
conviction  ana  the  sentence.  But  first  he 
applied  for  leave  to  call  further  evidence 
before  the  Court  of  Criminal  Appeal. 

Fercival  Clarke^  for  the  appellant,  having 
stated  the  facts  of  the  case,  continued  :  The 
appellant  on  April  8th  had  an  interview 
with  his  son  Sylvester,  and  the  woman, 
Gladys  Wilson,  blefore  the  charge  of  stealing 
this  gladstone  bag  was  preferred  against 
him.  At  that  interview  ne  says  he  told 
both  persons  that  the  bag  was  not  his,  and 
he  asked  his  son  to  communicate  with  the 
railway  company.  The  appellant  now  asks 
leave  to  call  his  son  Sylvester  and  the 
woman  Wilson  to  prove  the  conversation. 
The  son  was  charged,  together  with  the 
appellant,  with  stealing  the  bag,  and  so  the 
appellant  was  unable  to  call  him  at  the  trial 
For  under  the  Criminal  Evidence  Act,  18d8 
Sylvester  could  only  be  called  on  his  own  ap- 
plication, and  he  did  not  wish  to  and  did  not 
give  evidence  at  the  trial.  The  magistrate 
at  the  police  court  said  that  the  evidence 
of  Wilson  was  not  material,  and  therefore 
she  was  not  called  at  the  trial.  Further, 
the  appellant  desires  to  call  Cohen  and 
Browning  to  speak  as  to  what  the  appellant 
had  stated  in  Hymans'  shop  on  April  3rd 
at  11.30  a.m.,  and  the  number  of  people 
present  when  he  made  his  statement  that  a 
porter  had  put  a  wrong  bag  amongst  his 
luggage  on  the  previous  day. 

George  Elliott^  for  the  Crown.— Cohen 
and  Browning;  gave  evidence  at  the  trial. 
Wilson  was  m  court  at  the  time  of  the 
trial.  There  is  no  reason  why  the  court 
should  take  their  evidence  now.  [Philli- 
MORE,  J. — Was  not  a  police  officer  present 
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at  the  interview  on  April  8th  ?  Would  not 
he  be  the  proper  witness  to  call  if  fresh 
evidence  were  given  ?]  Yes.  [The  appel- 
lant, who  was  present,  said  that  he  did 
not  know  whicn  officer  it  was  who  was 
present  at  the  interview.] 

Alverstone,  L.C.J.--This  is  the  first 
case  that  has  come  before  this  court  where 
it  is  necessary  to  consider  the  provisions  of 
8.  9  (b)  and  (c)  of  the  Criminal  Appeal  Act, 
1907,  which  provides  that  this  court  can 
call  before  them  witnesses.  This  power 
was  not  meant  to  be  exercised  to  supple- 
ment or  support  the  case  made  at  the  trial, 
where  the  witnesses  could  have  been  called. 
As  to  Gladys  Wilson  and  Svlvester  it  was 
urged  that  they  should  be  called  because  it 
was  said  that  when  under  arrest  at  Swansea 
on  April  8th,  the  appellant  made  a  state- 
ment to  Svlvester,  telling  him  that  he  had 
a  bag  which  did  not  belong  to  him  and  to 
tell  the  railway  company  about  it.  That 
was  said  in  the  presence  of  Qladvs  Wilson, 
who  was  in  court  at  the  time  of  the  trial. 
She  was  not  called  and  no  effort  was  made 
to  call  her.  I  do  not  think  we  ought  to 
allow  witnesses  to  be  called  now  to  support 
a  case  which  from  its  nature  was  obviously 
one  which  ought  to  have  been  set  up  at  the 
trial.  The  court  would  have  to  be  satisfied 
that  there  had  been  some  mistake,  and  that 
the  appellant  had  been  misled  with  regard 
to  the  evidence  of  Wilson  before,  in  such  a 
case  as  this^  we  should  grant  such  an  appli- 
cation. With  regard  to  Cohen  and  Brown- 
ing the  matter  is  too  plain.  To  call  them 
to  say  that  other  people  were  in  the  shop 
on  April  3rd  when  the  appellant  made  his 
statement  about  the  bag,  would  be  absurd. 
They  were  both  called  at  the  trial  and  it  is 
plain  thejT  ought  not  to  be  called  to  give 
further  evidence.  We  therefore  think  that 
there  is  no  ground  for  acceding  to  this 
application. 

The  court  then  proceeded  to  hear  the 
appeal  against  the  conviction  on  a  question 
01  law  and  the  appeal  against  sentence. 
(Leave  to  appeal  against  sentence  had  been 
previously  obtained  from  Channell,  J.) 

Percival  Clarke^  for  the  appellant.—  The 
learned  judge  did  not  direct  the  jury  that 
to  convict  the  appellant  of  larceny  they 
must  be  satisfied  that  when  the  bag  came 
into  his  possession  he  intended  to  steal  it. 
It  would  not  be  larceny  if,  when  the  bag 
came  into  his  possession  and  he  became 
aware  that  it  belonged  to  another,  he  in- 
tended to  return  it  to  its  owner  but  subse- 
quently changed  his  opinion  and  kept  the 
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bag.  The  learned  judge  did  not  deal  in  his 
summing  up  with  the  time  when  the  appel- 
lant maae  up  his  mind  to  keep  the  be^,  if, 
indeed,  he  ever  intended  to  keep  it  See 
R.  V.  Thurbom  {18J^\  13  J.  P.  459 ;  I  Den. 
C.  C.  387  (reported  elsewhere  as  i?  v.  Wood) ; 
R,  V.  PresUm  (1851),  15  J.  P.  802 ;  2  Den. 
C.  C.  353  ;  R.  v.  Christopher  (1858\  22  J.  P. 
771 ;  Bell  C.  C.  27 ;  and  R,  y,  Mathews  (187S\ 
37  J.  P.  596  ;  12  Cox  C.  C.  489.  [Alverstone, 
L.C.  J. :  The  man's  case  was  that  he  never  at 
any  time  intended  to  steal  the  bag  or  to  keep 
it  from  its  owner.  ThurhorrCs  Case  does  not 
go  so  far  as  to  decide  that  the  judge  must 
always  point  out  to  the  jury  that  to  be 
guilty  of  larceny  the  prisoner  roust  intend 
to  steal  the  bag  when  it  comes  into  his 
possession.  For  the  purposes  of  this  argu- 
ment we  will  assume  that  the  bag  was 
handed  out  to  the  porter  by  mistake  and 
that  the  prisoner  first  became  aware  that  it 
was  in  his  possession  on  the  evening  of 
April  2nd,  when  he  saw  it  in  his  room  at 
the  hotel  at  Clapham  Junction.]  On  that 
assumption  the  ai)pellant  at  that  time  knew 
the  bag  was  not  his  and  that  it  came  from 
the  premises  of  the  railway  company  ;  pos- 
sibly he  then  knew  the  actual  owner.  The 
question  on  which  the  jury  should  have 
been  directed  was:  Did  he  then  make  up 
his  mind  to  keep  the  bag  1  That  direction 
was  never  given.  And  it  may  well  be 
that  the  jury  thought  he  only  made  up  his 
mind  to  keep  the  bag  at  a  later  period. 
[AlvebStone,  L.C.J.— Could  we  act  in  this 
case  under  the  proviso  to  s.  4  (1)  of  the 
Criminal  Appeal  Act,  1907?]  No.  For 
the  evidence  would  not  warrant  a  convic- 
tion. As  to  the  sentence  the  learned  judge 
altered  it  from  fifteen  months'  imprisonment 
with  hard  labour  to  imprisonment  for  fifteen 
months  in  the  second  division.  I  submit 
that  sentence  is  unduly  severe. 

Alvsbstone,  L.C.J.--The  argnment  of 
the  learned  counsel  for  the  defence  has  been 
a  criticism  of  the  summing  up,  which  might 
have  been  very  material  if  a  different 
defence  had  been  set  up  at  the  trial.  If  the 
appellant's  case  had  been,  or  if  there  had 
been  any  evidence  that  he  meant  to  try  and 
find  out  the  true  owner  of  the  bag,  or  that 
he  had  no  opportunity  of  doing  so,  and  that 
he  had  up  to  a  certain  time  intended  to 
restore  the  bag,  then  a  great  deal  might  be 
said  for. Mr.  Clarke's  criticism.  I  desire 
to  say  that  if  the  case  of  R,  v.  Thurbom^ 
supra,  goes  the  length  of  deciding  that  on 
every  indictment  for  larceny  it  is  imperative 
on  the  judge  to  tell  the  jury  tkat  the 
prisoner  must  have  the  ammtM  furandi  at 
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the  time  of  taking  possession,  I  think  it 
goes  a  great  deal  too  far.  The  real  point 
of  these  cases  which  have  been  cited  to  us 
is  whether  there  was  an  intention  to  restore 
the  property,  having  regard  to  the  means  of 
knowledge  as  to  its  ownership  which  the 
prisoner  had  at  the  time.  In  Archbold's 
Criminal  Pleading,  23rd  ed.,  at  p.  445,  the 
words  of  Paeke,  B.,  in  H.  v.  7%urbom^ 
ftupra^  are  quoted :  "  If  a  man  finds  goods 
that  have  been  actually  lost,  or  are  reason- 
ably supposed  by  him  to  have  been  lost,  and 
api>ropriates  them,  with  intent  to  take  the 
entire  dominion  over  them  really  believing, 
when  he  takes  them,  that  the  owner  cannot 
be  found,  it  is  not  larceny  ;  but  if  he  takes 
them  with  the  like  intent,  though  lost  or 
reasonably  supposed  to  be  lost,  but  reason- 
ably believing  that  the  owner  can  be  found, 
it  is  larceny."  In  this  case,  as  was  pointed 
out  in  the  summing  up,  there  were  letters 
in  the  hsLf^  addressed  to  its  owner,  and  he 
knew  it  had  been  de{>osited  in  the  cloak- 
room at  Victoria  Station,  and,  apart  from 
what  was  said  in  Messrs.  Hymans'  shop  on 
April  3rd,  there  was  no  evidence  of  any 
intention  to  return  the  bag.  In  cases  of 
this  kind,  in  order  to  see  whether  the  direc- 
tion of  the  learned  judge  is  sufficient,  we 
must  look  at  the  way  in  which  the  case  was 
conducted  at  the  trial.  The  appellant  con- 
ducted his  own  defence,  which  was  that  he 
never  at  any  time  intended  to  steal  the 
bag.  Having  regard  to  this,  I  think  that 
the  direction  of  the  learned  judge  to  the  jury 
was  substantially  sufficient  and  accurate. 
Mr.  Wallace  said :  "  Now  I  need  not  tell 
you,  it  is  both  law  and  common  sense  that 
if  a  thing  is  handed  to  you  by  mistake,  of 
course,  the  receipt  of  it  by  you  is  not  in 
itself  stealing,  but  if  you,  knowing  it  is  not 
your  article,  deliberately  take  possession  of  it 
with  the  intent  of  appropriating  it  after- 
wards for  yourself,  then  it  becomes  stealing." 
[The  learned  judge  read  other  passages  from 
the  summing  up  of  Mr.  Wallace,  K.C, 
supra^l  I  am  unable  to  say  that  there  was 
any  misdirection  in  this  summing  up.  It 
therefore  becomes  unnecessary  for  us  to  deal 
with  the  case  under  the  proviso  to  s.  4  (1)  of 
the  Act,  which  provides  that,  although  the 
point  raised  in  tne  appeal  might  be  decided 
in  favour  of  the  api^llant,  we  may  dismiss 
the  appeal  if  we  consider  that  no  substantial 
miscarriage  of  justice  has  actually  occurred. 
But  I  desire  to  say  that  on  the  view  the 
jury  took  of  these  facts  I  do  not  think  that 
we  could  have  said  there  had  been  a  mis- 
carriage of  justice.  We  think,  therefore, 
there  is  no  ground  for  allowing  the  appeal 
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on  the  fn*ound  that  the  judge  who  tried  the 
case  misdirected  the  jury.  The  prisoner 
was  in  the  first  instance  sentenced  to  fifteen 
months'  imprisonment  with  hard  labour. 
That  sentence  was  altered  on  grounds  which 
this  court  does  not  appreciate  to  one  of 
fifteen  months'  imprisonment  in  the  second 
division.  In  dealing  with  sentences  it  is 
the  duty  of  the  court  to  inform  itself  of 
facts  in  favour  of  and  against  the  prisoner. 
We  can  see  nothing  in  the  prisoner's  pre- 
vious history  to  justify  the  reduction  of  the 
sentence  onginally  imposed  upon  him.  It 
is  true  the  very  serious  case  against  him 
was  in  1897  and  the  bigamy  case  was  heard 
in  1899.  But  we  do  not  think  the  lapse  of 
nine  or  ten  years  is  a  sufficient  reason  for 
reducing  the  sentence.  In  the  opinion  of 
this  court  the  prisoner  should  be  sentenced 
to  fifteen  months'  imprisonment  with  hard 
labour. 

The  appellant  asked  whether  he  might 
see  his  son. 

Alverstone,  L.C.J.— Yes.  You  may  see 
him  here.  We  have  allowed  prisoners  to 
see  people  here,  but  we  do  not  deal  with  the 
matter  at  the  prison. 

Application  for  leave  to  call 
further  &tndence  refused. 
Appeals  against  convic- 
tion and  against  sentence 
dismissed.  Sentence  in- 
crea^  from  fifteen  months^ 
imprisonment  in  the  second 
division  to  fifteen  months' 
imprisonment  with  hard 
labour. 

Solicitor  for  the  appellant :  The  Registrar 
of  the  Court  of  Appeal. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 


2  D 


Digitized  by 


(Soogl( 


THE   JUSTICE    OF   THE    PEACE. 


Eldeb  V.  Dryden. 

72  J.  P.  366. 

KING'S   BENCH   DIVISION. 


May  25,  1908. 

(Before  Alvebstone,  L.C.J.,  Darling  and 
Sutton,  JJ.) 

Elder  v.  Dryden. 

Sale  of  food  and  drugs—Milk — Deficiency 
of  non-fatty  solids— Analyst's  certificate 
— Evidence— Sale  of  Food  and  Drugs 
Act,  1875  (38  <k  39  Vict.  c.  63),  ss.  6, 21  - 
Sale  of  Food  and  Drugs  Act,  1899  (62  & 
63  Vict.  c.  51),  8.  4  (1). 

The  respondent  was  summoned  under  «.  6  of 
the  Sale  of  Food  and  Drugs  Act,  1875, 
for  selling  to  the  prefudtce  of  the  pur- 
chaser milk  which  tinis  adulterated  with 
14*4  per  cent  of  water  and  tiHis  not  of 
the  nature^  substance  and  quality  de- 
manded. The  analyses  certificate  utas 
jmt  in  as  evidence  by  the  appellant^  and 
it  stated  that  the  milk  contained  7*28 
per  cent  of  non-fatty  solids  and  2'50 
per  cent  of  fat^  and  that  when  judged 
by  the  Sale  of  Milk  Regulations,  1901, 
the  sample  showed  a  deficiency  of  non- 
fatty  solids  corresponding  to  an  addi- 
tion of  14'4  per  cent  of  VHiter,  The 
respondent  did  not  require  the  analyst 
to  be  called  and  did  not  call  any  exn- 
dence  of  his  own.  The  justices  fownd 
as  a  fact  that  the  adulteration  of  the 
milk  by  the  addition  of  14*4  per  cent  of 
water  had  not  been  established  and  they 
dismissed  the  summons. 

Held,  that  upon  this  evidence  the  respon- 
dent ought  to  have  been  convicted. 

Case  stated  by  Samuel  James  Ditchfield 
and  Hugh  Sidney  Streatfield,  Esquires,  two 
of  his  Majest/s  justices  of  the  peace  for  the 
county  of  Durham  acting  in  and  for  the 
division  of  Seaham  Harbour. 

1.  The  appellant  is  the  chief  inspector  of 
weights  ana  measures  for  the  county  of 
Durham. 

2.  The  respondent  is  a  farmer  and  milk 
seller,  living  at  Mill  House  Farm,  New 
Seaham,  in  the  county  of  Durham. 

3.  At  the  court  of  summary  jurisdiction 
sitting  at  Seaham  Harbour,  being  a  petty 
sessional  court-house,  an  information  was 
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on  the  18th  day  of  October  1907  preferred 
before  us  by  Benjamin  Scott  Elder,  of  the 
city  of  Durham,  chief  inspector  of  weights 
and  measures,  hereinafter  called  the  appel- 
lant, under  s.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  against  Robert  Henry 
Dryden,  of  Mill  House  Farm,  New  Seaham, 
aforesaid,  for  that  he  on  the  12th  Septem- 
ber, 1907,  at  the  township  of  Seaham  in  the 
said  county  did  unlawfully  sell  to  the  pre- 
judice of  one  Francis  William  Benson  a 
certain  article  of  food,  to  wit,  new  milk, 
which  was  adulterated  with  fourteen 
decimal  four  per  cent,  of  water,  and  was 
not  of  the  nature,  substance  and  quality 
demanded  by  the  purchaser. 

4.  At  the  hearing  of  the  said  informa- 
tion, the  following  facts  were  proved  before 
us  : 

On  the  12th  day  of  September,  1907,  the 
said  Francis  William  Benson,  who  is  agent 
of  the  appellant,  asked  the  respondent,  who 
was  driving  a  milk  cart  at  Seaham  Colliery 
and  selling  milk  therefrom,  to  sell  him  one 

I)int  of  new  milk.  He  was  given  a  pint  of 
iquid,  for  which  he  paid  \M.  Benson  told 
the  respondent  that  he  would  have  the  milk 
analysed  b^r  the  public  analyst  and  he 
divided  it  into  three  mrts,  putting  each 
part  into  a  bottle,  whicn  he  sealed,  giving 
one  to  the  respondent,  afterwards  sub- 
mitting one  to  the  public  analyst,  and 
retaining  the  third,  which  he  produced  in 
court. 

5.  The  analyst's  certificate  relating  to  the 
sample  was  put  in  by  the  appellant,  and 
this,  together  with  tne  facts  above  men- 
tioned, completed  the  appellant's  case.  A 
copv  of  the  certificate  was  served,  together 
with  the  summons,  upon  the  respondent, 
as  required  by  the  statute. 

6.  No  evidence  was  called  by  the  respon- 
dent, whose  contention  was  that  there  was 
no  evidence  to  show  that  the  milk  was  not 
as  it  came  from  the  cows,  and  therefore  a 
conviction  for  adulteration  of  milk  by  the 
addition  of  fourteen  decimal  four  per  cent, 
of  water  could  not  be  sustained,  and  further, 
that  in  the  absence  of  direct  evidence  of 
adulteration  the  defendant  should  have 
been  charged  under  the  regulations  which 
were  issued  by  the  Board  of  Agriculture 
under  the  powers  conferred  upon  the  Board 
by  8.  4  of  the  Sale  of  Food  and  Drugs  Act, 
1899,  and  which  came  into  operation  on  the 
1st  September,  1901.  These  rules  provide 
that  when  a  sample  of  milk  contams  less 
than  three  per  cent,  of  milk  fat,  it  shall  be 
presumed  tor  the  purposes  of  the  Sale  of 
Food  and  Drugs  Acts,  1875  to  1899,  until 
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the  contrary  is  proved,  that  the  milk  is  not 
genuine,  by  reason  of  abstraction  therefrom 
of  milk  fat,  or  the  addition  thereto  of 
water. 

Under  these  rules,  therefore,  only  a  pre- 
sumption is  raised,  and  in  the  absence  of 
direct  evidence  of  adulteration  the  respon- 
dent contended  that  he  should  only  have 
been  charged  with  selling  milk  which  "was 
not  of  the  nature,  substance  and  quality " 
demanded  by  the  purchaser. 

7.  We  found  as  a  matter  of  fact  that  the 
allegation  of  the  adulteration  of  this  milk 
by  the  addition  of  fourteen  decimal  four 
per  cent  of  water,  as  stated  on  the  sum- 
mons, had  not  oeen  established.  The 
appellant,  after  our  expression  of  opinion, 
then  applied  for  leave  to  amend  the  sum- 
mons by  leaving  out  that  i>art  of  it  which 
charged  the  resDondent  with  the  actual 
adulteration  of  tne  milk  by  the  addition  of 
water.  This  course  was  strongly  objected 
to  by  the  respondent,  who  urged  that  the 
summons  was  good  in  itself,  and  therefore 
should  not  be  amended.  We,  not  being 
satisfied  that  this  was  a  defect  in  substance 
or  in  form  or  a  variance  between  the  sum- 
mons and  the  evidence,  which  might  have 
been  cured  by  amendment  under  s.  1  of  the 
Summary  Jurisdiction  Act,  1848,  therefore 
refused  to  amend  the  summons,  and  dis- 
missed the  information,  and  the  appellant 
required  us  by  notice  in  writing  to  set  forth 
the  facts  and  grounds  of  our  decision. 

8.  The  Question  upon  which  the  opinion 
of  the  said  court  is  desired  is  whether  we, 
the  said  justices,  upon  the  above  statement 
of  facts  came  to  a  correct  determination 
and  decision  in  point  of  law,  and  if  not, 
what  should  be  done  in  the  premises. 

(Signed)       Samuel  J.  Ditchpield. 
H.  S.  Streatfield. 
13th  January  1908. 

The  following  is  a  copy  of  the  analyst's 
certificate  * 

"To  Mr."  B.  Scott  Elder,  chief  inspector, 
Durham. 

"I,  the  undersigned,  public  analyst  for 
the  county  of  Durham,  do  hereby  certify 
that  I  received  on  the  13th  day  of  Septem- 
ber 1907  from  yourself  a  sample  of  new 
milk.  No.  138.  and  have  analysed  the  same, 
and  declare  tne  result  of  my  analysis  to  be 
as  follows : 

"I  am  of  opinion  that  the  said  sample 
contained  the  parts  as  under  (or)  the  per- 
centages of  foreign  ingredients  as  under  : 
"  Non-fatty  solids  -    7*28  per  cent. 
"Fat      -        -        -    2-50 
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"  Observations. 


*;  When  judged  by  the  Sale  of  Milk  Regu- 
lations 1901,  tne  said  sample  shows  a  defi- 
ciency of  non-fatty  solids  corresponding  to 
an  addition  of  14*4  per  cent,  of  water.  No 
change  had  occurred  in  the  sample  when 
analysed  which  could  interfere  with  the 
accuracy  of  my  analysis. 

"As  witness  my  hand  this  18th  day  of 
September,  1907. 

"(Signed)   W.  F.  Keating  Stock, 
"  at  Darlington  in  the  said  county." 

The  Sale  of  Food  and  Drugs  Act,  1875, 
8.  6,  provides  :  "  No  person  shall  sell  to  the 
prejudice  of  the  purchaser  any  article  of 
food  or  any  drug  which  is  not  of  the  nature, 
substance,  and  quality  of  the  article  de- 
manded by  such  purchaser,  under  a  penalty 
not  exceeding  twenty  pounds    ..." 

Section  21  provides  :  "  At  the  hearing  of 
the  information  in  such  proceeding  the 
production  of  the  certificate  of  the  analyst 
shall  be  sufficient  evidence  of  the  facts 
therein  stated,  unless  the  defendant  shall 
require  that  the  analyst  shall  be  called  as  a 
witness    ..." 

The  Sale  of  Food  and  Drugs  Act,  1899, 
s.  4  (1),  provides  :  "The  Board  of  Agricul- 
culture  may,  after  such  inquiry  as  they 
deem  necessary,  make  regulations  for  deter- 
mining what  deficiency  in  any  of  the  normal 
constituents  of  genuine  milk,  cream,  butter, 
or  cheese,  or  what  addition  of  extraneous 
matter  or  proportion  of  water,  in  any  sample 
of  milk  (including  condensed  milk),  cream, 
butter,  or  cheese,  shall  for  the  purposes  of 
the  Sale  of  Food  and  Drugs  Acts  raise  a 
presumption,  until  the  contrary  is  proved, 
that  the  milk,  cream,  butter,  or  cheese  is 
not  genuine  or  is  injurious  to  health,  and 
an  analyst  shall  have  regard  to  such  regu- 
lations in  certifying  the  result  of  an  analysis 
under  those  Acts." 

E.  I,  Simey^  for  the  appellant— The 
magistrates  ought  to  have  convicted  unless 
the  respondent  could  give  evidence  to  con- 
tradict the  analyst's  certificate,  which  is 
made  prima  facie  evidence  by  s.  21  of  the 
Sale  of  Food  and  Drugs  Act,  1875.  There 
was  clearly  an  infringement  of  the  regula- 
tion of  the  Board  of  Agriculture.  In  narrt- 
8on  V.  Richards  (1881),  45  J.  P.  552,  where 
much  the  same  point  arose,  the  justices 
were  overruled  by  this  court. 

E.  Shortty  for  the  respondent.—There  was 
a  definite  charge  of  selling  milk  adulterated 
in  a  specific  way,  namely,  by  the  addition 
of  a  certain  amount  of  water.  The  certi- 
ficate of  the  analyst  is  not  made  evidence 
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of  any  specific  form  of  adulteration.  The 
Board  of  Agriculture  only  have  power  to 
fix  the  limit  below  which  it  shall  be  pre- 
sumed that  the  milk  is  not  genuine.  *  There 
is  no  evidence  that  the  adulteration  was  in 
the  specific  form  charged,  and  the  ma^- 
strates  were  entitled  to  hold  that  the  specific 
form  of  adulteration  which  was  charged 
had  not  been  proved.  The  certificate  is  not 
evidence  of  either  the  form  or  the  amount 
of  the  adulteration. 

Simey  was  not  called  on  to  reply. 

Alvbrstone,  L.C.J.— In  my  judgment 
this  case  must  go  back  to  the  magistrates 
to  be  dealt  with.  Under  s.  6  of  the  Sale 
of  Food  and  Drugs  Act,  1875,  it  is  an 
offence  to  sell  to  the  prejudice  of  the  pur- 
chaser an  article  not  of  the  nature,  sub- 
stance and  quality  of  the  article  demanded. 
Under  s.  21  of  the  same  Act  the  produc- 
tion of  the  certificate  of  the  analvst  is 
sufficient  evidence  of  the  facts  therein 
stated  unless  the  defendant  shall  require 
that  the  analyst  shall  be  called  as  a  witness, 
which  was  not  required  in  this  case. 
Under  s.  4  (1)  of  the  Sale  of  Food  and 
Drugs  Act,  1899,  the  Board  of  Agriculture 
may  make  regulations  for  determining  what 
deficiency  in  any  of  the  normal  constituents 
of  genuine  milk  or  what  addition  of  ex- 
traneous matter  or  proportion  of  water 
shall,  for  the  purposes  of  the  Sale  of  Food 
and  Drugs  Acts,  raise  a  presumption,  until 
the  contrary  is  proved,  that  the  milk  is  not 
genuine,  and  an  analyst  shall  have  regard 
to  such  regulations  in  certifying  the  result 
of  an  analysis  under  those  Acts.  Rule  1 
of  those  regulations  is  that  "  where  a 
sample  of  milk  (not  being  milk  sold  as 
skimmed,  or  separated,  or  condensed  milk) 
contains  less  than  three  per  cent,  of  milk 
fat,  it  shall  be  presumed  for  the  purposes 
of  the  Sale  of  Food  and  Drugs  Acts,  1875 
to  1899,  until  the  contrary  is  proved,  that 
the  milk  is  not  genuine  by  reason  of  the 
abstraction  therefrom  of  milk  fat,  or  the 
addition  thereto  of  water."  The  certificate 
says  that  the  non -fatty  solids  were  only  7'28 
per  cent  and  the  fat  250  per  cent,  and 
that  the  sample  when  judged  by  the  regu- 
lations shows  a  deficiency  of  non-fatty 
solids  corresponding  to  addition  of  14*4  per 
cent,  of  water.  In  Hamson  v.  Richards^ 
supra,  the  summons  also  was  for  selling  milk, 
the  same  being  adulterated  by  the  addition 
of  20  per  cent,  of  water,  and  the  analysis  was 
similar  to  that  in  this  case,  namely,  "  caseine, 
sugar,  etc.,  7*4  per  cent. ;  fat,  2*76 ;  ash, 
0'62.  I  am  of  opinion  the  same  is  a  sample 
of  milk  adulterated  with  20  per  cent  of 
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water."  This  court  held  that  the  certificate 
was  prima  facie  evidence,  and  that,  unless 
the  analyst  was  required  by  the  defendant 
to  be  called,  the  magistrates  should  con- 
vict. There  is  no  ground  for  the  suggestion 
that  the  regulations  of  the  Board  of  Agri- 
culture are  tdtra  vireSj  and  the  case  must 
be  remitted  to  the  magistrates  to  be  dealt 
with. 

Darling,  J.— I  am  of  the  same  opinion. 
The  magistrates  found  that  this  milk  was 
not  genuine  either  because  solids  had  been 
abstracted  or  because  liquid  had  been  put 
in.  It  seems  to  me  that  the  presumption 
raised  was  that  both  of  those  thin^  had 
been  done,  until  it  was  shown  -which  of 
them  had  been  done,  and  if  it  was  shown 
that  it  was  not  one  of  them  there  was  a 
presumption  that  it  was  the  other.  This 
certificate  is  evidence  until  it  is  displaced 
by  evidence  to  the  contrary. 

Sutton,  J.— I  agree.  I  think  Harrison  v. 
Richards,  supra,  concludes  the  matter. 

Appeal  allowed  and  case  remitted. 

Solicitors  for  the  appellant :  Maude  and 
Tunnicliffe,  for  Ralph  Simey,  Durham. 

Solicitor  for  the  respondent :  A.  B. 
Sanders,  for  William  Bell  <k  Sons,  Sunder- 
land. 
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May  26,  1908. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Sutton,  JJ.) 

Rex  v.  Bath  Licensing  J  J. ;  Ex  parte 
Spiers  and  Pond,  Limited. 

Licensing  —  Closed  licensed  premises 
—  Yielding  up  possession  —  New 
tenant  —  Application  for  licence  — 
Requisite  notices — Alehouse  Act,  1828 
(9  Geo.  4,  c.  61),  s.  14— Licensing  Act, 
1872  (35  &  36  Vict  c.  94).  s.  40  (2)— 
Licensing  Act,  1902  (2  Edw.  7,  c.  28X 
s.  16  (3). 

The  licensee  of  licensed  premises  which  had 
been  closed  for  some  years,  having 
removed  from  and  yielded  up  possession 
of  the  licensed  jiremises  before  the  expiry 
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Rex  v.  Bath  Licensing  JJ.  ;  Ex  parte 
Spieks  and  Pond,  Limited. 

of  his  licence  on  April  6tk,  1907, 
application  vhu  made  on  Febrtuiry  21  «^, 
1908,  under  «.  14  of  the  Alehoiise  Act, 
1828,  at  an  a<iiourntne7it  of  the  general 
annual  licensing  meeting  far  1908,  for 
a  grant  of  a  licence  to  one  Henry 
Mortimer.  No  notice  of  the  intended 
application  had  been  given  as  prescribed 
by  the  proviso  to  that  section,  but  notice 
in  the  usual  fonn  had  been  given  pur- 
suant to  s.  40  (2)  of  the  Licensing  Act, 
1872.  The  application  xoas  opjiosed  on 
the  ground  that  the  notices  prescribed 
by  ike  proviso  to  s.  14  of  the  Alehouse 
Act,  1828,  were  necessary,  as  application 
wets  being  made  for  a  licence  for  pre- 
mises in  which  exciseable  liquors  had 
not  been  sold  to  be  consumed  on  the 
premises  by  virtue  of  a  licence  granted 
at  the  general  annual  licensing  meeting 
next  before  the  special  session  of  Feb- 
ruary 2\st,  1908.  The  licensing  jus- 
tices, at  the  adjourned  meeting  on 
February  28th,  1908,  decided  that  tfie 
notices  given  were  sufficient,  and  gran  ted 
the  licence  applied  for,  which  would  run 
till  April  bth,  1908,  and  also  granted  a 
renewal  licence  which  would  run  from 
that  date  till  April  bthy  1909. 

Held,  that  the  notices  given  were  sufficient. 

Rule  nisi  calling  upon  the  licensing 
justices  of  the  county  borough  of  Bath  to 
show  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  this  court,  for  the 
purpose  of  beins  quashed,  the  licence  and 
renewal  of  such  licence  granted  by  the  said 
justices  at  the  general  annual  licensing 
meeting  held  in  and  for  the  said  county 
borough  by  adjournment  on  February  28th, 
1908,  to  one  Henry  Mortimer,  in  respect  of 
certain  premises  in  the  said  county  borough, 
known  as  the  Grand  Pump  Room  Hotel. 

The  following  facts  appeared  from  the 
affidavits : 

At  an  adjournment  of  the  general  annual 
licensing  meeting  for  the  year  1906,  on 
March  9th,  1906,  a  licence  by  wav  of 
renewal  was  granted  to  one  Thomas  William 
Bolt,  for  sale  bv  retail  at  the  Grand  Pump 
Room  Hotel  of  intoxicating  licj^uor  to  be 
consumed  either  on  or  off  the  premises.  The 
said  hotel  was  at  that  time  closed. 

At  an  adjournment  of  the  general  annual 
licensing  meeting  for  1907,  on  February 
22nd,  1907^  Bolt  applied  for  a  renewal,  and 
such  application  was  adjourned  to  March 
8th,  1907,  and  was  then  refused. 
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Before  the  expiration,  on  April  5th,  1907, 
of  the  licence  granted  him  in  1906,  Bolt 
removed  from  and  yielded  up  possession  of 
the  premises  to  the  owners. 

At  an  adjournment  of  the  general  annual 
licensing  meeting  for  1908,  on  February 
21st,  1908,  an  application  was  made  under 
s.  14  of  the  Alehouse  Act,  1828,  for  a  grant 
to  Henry  Mortimer  of  a  retail  licence  to  sell 
intoxicating  liquor  to  be  consumed  on  or 
off  the  premises  in  (question.  The  said 
premises  were  at  that  time  still  closed,  but 
arrangements  were  being  made  by  the 
owners  to  have  them  reopened  under  a  new 
tenant. 

No  notice  of  the  intended  application  had 
been  affixed  within  the  six  weeks  next 
before  February  21st,  1908,  or  at  any  time 
on  the  door  of  the  Grand  Pump  Room 
Hotel,  or  on  the  door  of  the  church  or 
chapel  of  the  parish  where  the  hotel  was 
situate,  but,  pursuant  to  s.  40  (2)  of  the 
Licensing  Act,  1872,  notice  in  the  usual 
form  had  been  given  to  the  chief  of  police 
and  to  the  overseers. 

The  application  was  opposed  on  behalf  of 
Spiers  ana  Pond,  Limited,  the  occupiers  of 
another  hotel  within  a  quarter  of  a  mile,  on 
the  ground  that  the  notices  required  by  the 
proviso  at  the  end  of  s.  14  of  the  Alehouse 
Act,  1828,  had  not  been  given,  and  that 
such  notice  was  necessary  inasmuch  as 
application  was  being  made  for  a  licence  to 
sell  exciseable  liquors  by  retail  to  be  drunk 
or  consumed  in  a  house  and  premises 
thereto  belonging  in  which  exciseable 
liquors  had  not  been  sold  by  retail  to  be 
drunk  or  consumed  on  the  premises  by 
virtue  of  a  licence  granted  at  the  general 
annual  licensing  meeting  in  1907,  being  the 
general  annual  licensing  meeting  next  before 
the  special  session  of  February  21st,  1908, 
at  which  the  said  application  was  being 
made. 

The  licensing  justices  at  the  adjourned 
meeting  on  February  28th,  1907,  decided 
that  the  notices  given  were  sufficient,  and 
granted  the  licence  applied  for,  and  having 
granted  that  licence,  which  would  run  till 
April  5th.  1908,  thev  also  granted  a  renewal 
licence  which  would  run  from  that  date  till 
April  5th,  1909. 

The  rule  was  moved  on  the  grounds  that 
the  licensing  justices  had  no  jurisdiction  to 
entertain  any  application  for  a  grant  of  a 
licence  under  s.  14  of  the  Alehouse  Act, 
1828,  or  for  a  grant  of  a  licence  by  way  of 
renewal,  as  the  proviso  at  the  end  of  s.  14  of 
that  Act  with  regard  to  notices  had  not 
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been  complied  with,  and  that  the  licences 
were  void. 

The  Alehouse  Act,  1828,  s.  14,  as  amended 
by  the  Licensing  Act,  1902,  s.  33,  sched., 
provides : 

"  If  any  person  duly  licensed  under  this 
Act  shall  (before  the  expiration  of  such 
licence)  .  .  .  yield  up  the  possession  of 
the  house  specified  in  such  licence  .  . 
it  shall  be  lawful  for  the  justices  assembled 
as  aforesaid  at  a  special  session  holden 
under  the  authority  of  this  Act  ...  to 
grant  ...  to  any  new  tenant  or  occu- 
pier of  any  house  having  so  become  un- 
occupied ...  a  licence  to  sell  exciseable 
liquors  by  retail,  to  be  drunk  or  consumed 
in  such  house  or  the  premises  thereunto 
belonging  .  .  .  :  Provided  always,  that 
every  such  licence  shall  continue  in  force 
only  from  the  day  on  which  it  shall  be 
granted  until  the  fifth  day  of  April  then 
next  ensuinff,  Provided  also,  that  every 
person  intending  to  apply,  in  any  of  the 
above-mentioned  cases,  at  any  such  special 
session,  for  a  licence  to  sell  cxciseable 
liquors  by  retail,  to  be  drunk  or  consumed 
in  a  house  or  premises  thereunto  belonging 
in  which  exciseable  liquors  shall  not  have 
been  sold  by  retail,  to  be  drunk  or  consumed 
on  the  premises,  by  virtue  of  a  licence 
granted  at  the  general  annual  licensing 
meeting  next  before  such  special  session, 
shall,  on  some  one  Sunday  within  the  six 
weeks  next  before  such  special  session, 
.  .  .  affix  or  cause  to  be  affixed  on  the 
door  of  such  house,  and  on  the  door  of  the 
church  or  chapel  .  .  .  such  and  the  like 
notice  as  is  hereinbefore  directed  to  be 
affixed  by  every  person  intending  to  apply 
at  the  general  annual  licensing  meeting  for 
a  licence  to  sell  exciseable  liquors  by  retail, 
to  be  drunk  or  consumed  in  a  house  not 
theretofore  kept  as  an  inn.  and  shall  in  like 
manner  serve  copies  of  the  said  notice  on 
one  of  the  overseers  of  the  poor  and  on 
one  of  the  constables  or  other  peace  officers 
of  such  parish  or  place." 

The  Licensing  Act,  1872,  s.  40,  provides  : 

"  Every  person  intending  to  apply  for  a 
new  licence,  or  to  apply  for  the  transfer  of  a 
licence,  shcdl  publisn  notice  of  such  applica- 
tion as  follows :  that  is  to  say, 

"(1)  In  the  case  of  a  new  licence,  he 
shall  cause  notice  thereof  to  be  given  and  to 
be  affixed  and  maintained  in  manner  directed 
by  section  seven  of  the  Wine  and  Beerhouse 
Act,  1869,  and  any  enactment  amending  the 
same,  and  shall  advertise  such  notice  in 
some  paper  ...  on  some  day  not  more 
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than  four  and  not  less  than  two  weeks  before 
the  proposed  application    .    .    . 

"(2)  In  the  case  of  the  transfer  of  a 
licence  he  shall,  fourteen  days  prior  to  one 
of  the  special  sessions  appointed  by  the 
justices  for  granting  transfers  of  such 
licences,  serve  a  notice  of  his  intention  to 
transfer  the  same  upon  one  of  the  overseers 
of  the  parish,  township,  or  place  .  .  .  and 
on  the  superintendent  of  police  of  the 
district    .    .    . 

"...  The  provisions  of  this  section 
as  to  notices  shall  extend  to  all  cases 
where,  under  the  Alehouse  Act,  1828,  notices 
are  required  to  be  served  in  a  like  form  to 
or  in  the  same  manner  as  notices  for  new 
licences." 

The  Licensing  Act,  1902,  s.  16  (3),  pro- 
vides : 

"The  provisions  of  sub-section  two  of 
section  forty  of  the  Licensing  Act,  1872.  as 
to  notices  of  intention  to  transfer,  snail 
apply  to  all  cases  of  applications  under 
section  four  or  section  fourteen  of  the 
Alehouse  Act,  1828." 

Scott'Fox,  K.C.,  and  G.  C,  Whitdey 
(il.  H,  Bodkin  with  them),  showed  cause. — 
This  rule  should  be  discnarged.  The  case 
is  governed  by  R,  v.  Lavn-ence  {1883\ 
47  J.  P.  596 ;  11  Q.  B.  D.  638 ;  and  R,  v. 
Market  Bosworlh  JJ,  {1887),  51  J.  P.  438. 
The  projper  notices  were  given  under  s.  40  (2) 
of  the  Licensing  Act,  1872,  and  s.  16  (3)  of  the 
Licensing  Act,  1902.  [They  referred  to  R.  v. 
Hughes  {1893),  58  J.  P.  151 ;  [1893]  2  Q.  B. 
530 ;  and  R,  v.  Nickolson  {1899),  64  J.  P. 
388  ;  [1899]  2  Q.  B.  455.] 

DanckwertBy  K.C.,  and  J,  R.  Randolph,  in 
support.— Notice  ought  to  have  been  given 
as  required  by  the  proviso  to  s.  14  of  the 
Alehouse  Act,  1828.  The  case  of  R.  v. 
Market  Bosworth  JJ.,  supra,  was  decided 
under  a  misapprehension  as  to  what  was 
decided  in  R.  v.  Lawrence,  supra,  [They 
also  referred  to  R,  v.  Grove  {1893),  bl  J.  P. 
454,  and  R.  v.  Powell  {1891),  56  J.  P.  52  ; 
[1891]  2  Q.  B.  693.] 

Alverstonb,  L.C.J.— This  case  involves 
a  very  short  point,  and  all  that  has  been 
said  has  been  said  to  induce  us  to  come  to 
a  different  conclusion  from  that  which  has 
been  come  to  in  the  decided  cases.  The 
rule  was  moved  on  the  grounds  that  the 
justices  had  no  jurisdiction  and  that  the 
licences  were  void.  If  that  is  suppcxsed  to 
let  in  the  contention  that  the  licences  arc 
void  as  not  coming  under  the  terms  of  the 
Licensing  Act,  1904,  I  must  say  I  am  sure 
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the  persons  who  prepared  the  affidavits 
meant  to  base  the  case  on  the  ground  that 
notices  were  necessary  under  s.  14  of  the 
Alehouse  Act,  1828.  It  is  not  disputed 
that  notices  were  given  under  s.  40  (2)  of 
the  Licensing  Act,  1872,  and  we  have  to 
decide  whether  in  the  circumstances  notices 
need  to  be  given  under  s.  14  of  the  Ale- 
house Act,  1828.  Mr.  Danckiverts  has  con- 
tended that  the  judgment  of  the  court  in 
a.  v.  Market  Boswortk  JJ,^  supra,  de- 
pended on  a  misunderstanding  of  the  case 
of  jB.  v.  Lawrence,  supra,  and  I  think 
he  must  also  say  that  the  judgment  in 
Baldwin  v.  Dwer  JJ,  {1892),  56  J.  P.  423 ; 
[1892]  2  Q.  B.  421,  depended  on  a  misunder- 
standing ;  but  where  these  cases  can  be 
appealed  we  are  bound  by  them.  What 
was  decided  in  R,  v.  Market  Boswortk  JJ., 
supra,  was  that  a  person  who  goes  into 
passession  of  premises  that  have  a  licence 
IS  entitled  to  apply  under  s.  14  of  the  Ale- 
house Act,  1828.  It  does  not  touch  the 
question  of  notice,  and  Mr.  Danckwerts^ 
point  upon  that  rests  upon  different  con- 
siderations altogether.  In  that  case,  accord- 
to  the  headnote,  "At  the  general  annual 
licensing  meeting  in  1885,  P.,  the  holder  of 
a  publican's  licence  in  the  country,  was 
refused  a  renewal  of  his  licence  though  he 
had  never  received  any  notice  of  opposition 
pursuant  to  35  <k  36  Vict.  c.  94,  s.  42.  P.  did 
not  api)eal,  and  refused  to  quit  the  pre- 
mises till  his  lease  expired,  on  24th  June, 
1886,  when  C,  a  new  tenant,  entered.  At 
the  next  annual  meeting  in  1886,  C,  after 
giving  the  same  notice  as  for  a  new  licence, 
applied  for  a  renewal  licence  to  himself, 
but  the  justices  refused  it  on  the  ground 
that  there  were  too  many  licensed  houses : — 
Held,  the  justices  were  wrong  and  ought  to 
have  heard  C.'s  application  as  one  for  a 
renewal  licence."  I  do  not  think  that  is 
a  wrong  view  of  R,  v.  Laivrence,  suprci, 
and  in  any  case  we  cannot  say  so  in  this 
court,  as  we  are  bound  by  the  judgment. 
Was  it  necessary  to  give  notice  under  the 
proviso  to  s.  14  of  the  Alehouse  Act,  1828 1 
We  have  listened  to  an  argument  that  the 
words  of  that  proviso  refer  to  the  case  of  a 
house  where  exciseable  liquors  have  not 
been  sold  by  retail  between  certain  dates. 
It  seems  to  me  that  the  moviso  means  to 
deal  with  a  new  house.  That  is  the  view 
taken  by  Cave,  J.,  in  R,  v.  Hughes,  supra, 
and  I  do  not  see  anything  in  R.  v.  Grove, 
supra,  which  is  different  from  the  opinion 
of  Cave,  J.,  in  R.  v.  Hughes,  supra,  tnough 
the  court  was  dealing  in  R.  v.  Grove,  suvra, 
with  another  state  of  circumstances  to  wnich 
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the  observations  of  Cave,  J.,  would  not 
apply.  I  think  that  the  proviso,  if  strictly 
applied,  would  not  apply  to  a  house  in  this 
position  at  all.  But  tnis  has  become  rather 
academic,  because  s.  40  (2)  of  the  Licensing 
Act,  1872,  provided  that  certain  notices 
should  be  given.  It  is  not  disputed  that 
the  decisions  in  which  it  has  been  held  that 
notice  need  not  be  given  under  the  Alehouse 
Act,  1828,  have  stood  for  a  considerable 
time.  Then  we  come  to  the  Licensing  Act, 
1902,  s.  16  (3),  which  provides  that  the  pro- 
visions of  s.  40  (2)  of  the  Licensing  Act, 
1872,  as  to  notices  of  intention  to  transfer, 
shall  apply  to  all  cases  of  applications  under 
s.  4  or  s.  14  of  the  Alehouse  Act,  1828.  If 
an  applicant  has  to  give  notice  under  s.  14 
of  the  Alehouse  Actj  1828,  Mr.  Danckwerts 
says  that  the  fact  that  another  notice  has 
to  be  given  does  not  make  any  difference. 
But  I  read  s.  16  (3)  of  the  Licensing  Act, 
1902,  as  providing  that  in  all  cases  the 
notices  are  to  be  given  under  s.  40  (2)  of  the 
Licensing  Act,  1872.  Those  notices  were 
given.  Even  if  I  thought  there  was  the 
necessity  for  another  notice,  I  very  much 
doubt  whether,  in  the  face  of  s.  16  (3)  of 
the  Licensing  Act,  1902,  we  ought  to  grant 
a  writ  of  certiorari.  In  this  case,  in  view 
of  the  decisions  in  which  it  has  been  held 
that  it  was  not  necessary  to  give  notice 
under  s.  14  of  the  Alehouse  Act,  1828,  I 
think  it  was  necessary  to  give  notice  under 
s.  40  (2)  of  the  Act  of  1872,  as  applied  by 
s.  16  (3)  of  the  Act  of  1902.  Those  notices 
were  given.  No  notices  were  necessary 
under  s.  14  of  the  Act  of  1828.  Notices 
were  neces.sary  under  the  Act  of  1872,  and 
they  were  given.  The  rule  must  therefore 
be  discharged. 

Darling  and  Sutton,  JJ.,  concurred. 

Rule  discharged. 

Solicitors  a^inst  the  rule :  Meredith, 
Roberts  and  Mills,  for  Basil  A.  Dyer,  Bath. 

Solicitors  in  support :  Stanley,  Wood- 
house  and  Hedderwick. 
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KING'S    BENCH    DIVISION. 


May  26,  1908. 

(Before  Alvekstone,  L.C.J.,  Dajbung  and 
Sutton,  JJ.) 

Jessop  v,  Clarke. 

Motor  car  —  Exceeding  speed  limit  — In- 
tended prosecution  — Warning  —  Suffi- 
ciency of  —  Motor  Car  Act,  1903 
(3  Ed  w.  7,  c.  36),  s.  9  (2). 

A  statement  hy  a  constable  who  stops  the 
driver  of  a  motor  car  that  he  thinks  that 
the  driver  is  exceeding  the  speed  limit  but 
that  if.  after  he  had  compared  the  tim^ 
with  that  taken  by  another  constable 
three  miles  away,  it  appeared  that  the 
driver  had  not  exceeded  the  speed  limit 
over  those  three  miles  he  would  hear 
nothing  further  about  it,  is  a  sufficient 
warning  to  the  driver  of  an  intended 
prosecution  to  satisfy  the  requirements 
of  s.  9  (2)  of  the  Motor  Car  Act,  1903. 

Case  stated  by  the  undei-signed  William 
Longstaffe  and  Montague  George  Thorold 
two  of  his  Majesty's  justices  of  the  peace 
for  the  parts  of  Kesteven  in  the  county  of 
Lincoln. 

At  a  petty  sessions  for  the  Spittlegate 
Division  of  the  parts  of  Kesteven  holden 
before  us  at  Spittlegate,  Grantham,  on 
Saturday  the  15th  day  of  February  1908 
Augustus  Leverton  Jessop  appeared  in 
answer  to  a  summons  issued  on  the  infor- 
mation of  Charles  Clarke  superintendent  of 
police  for  the  said  parts  of  Kesteven  (here- 
inafter called  the  respondent)  which  sum- 
mons alleged  that  the  said  Augustus 
Leverton  Jessop  (hereinafter  called  the 
appellant)  did  on  the  5th  dav  of  February 
1908  at  the  parish  of  Long  Kennin^n  in 
the  said  parts  on  a  certain  public  highway 
to  wit  the  Great  North  Road  unlawfully 
drive  a  certain  motor  car  at  a  speed  exce^- 
ing  twenty  miles  an  hour  contrary  to  the 
Motor  Car  Act,  1903,  s.  9(;i)and  that  notice 
of  the  intended  prosecution  had  been  sent 
to  him. 

The  following  evidence  was  given  before 
us  on  behalf  of  the  prosecution  : 

Thomas  Robert  Grist,  a  police  constable, 
proved  that  on  the  day  in  question  he  was 
stationed  at  the  seventh  milestone  from 
Grantham  on  the  Great  North  Road  in  the 
direction  of  Newark.  A  car  marked  A.L.  511 
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passed  him  at  eight  minutes  past  two  in 
the  afternoon  going  in  the  direction  of 
Newark.  Grist  took  the  time  by  his  watch 
which  had  been  set  with  that  of  Police 
Constable  Benson  by  Superintendent  Clarke 
at  (>rantham  Station  before  witness  went 
on  duty  that  morning  and  agreed  with 
Police  Constable  Benson's  watch  at  night 
when  the  watches  were  again  compared  by 
Superintendent  Clarke  at  Grantham. 

Ernest  Benson  a  police  constable  proved 
that  on  the  5th  February  1908  he  was 
stationed  at  the  tenth  milestone  from 
Grantham  on  the  Great  North  Road  in  the 
direction  of  Newark.  Seeing  a  motor  car 
marked  A.L.  511  approaching  from  the 
direction  of  Grantham  at  what  he  con- 
sidered an  excessive  speed  witness  stopped 
the  car  at  thirteen  and  a-half  minutes  past 
two  o'clock  in  the  afternoon  by  his  watch. 
This  witness  told  the  appellant  that  he 
thought  he  was  exceeding  the  speed  limit 
but  that  if  after  he  had  compared  the  time 
with  that  of  the  last  witness  it  appeared 
that  the  appellant  had  not  exceeded  the 
speed  limit  over  the  three  miles  between 
himself  and  Police  Constable  Grist  he  (the 
appellant)  would  hear  nothing  further  about 
it.  This  witness  corroborated  the  last 
witness  as  to  their  watches  having  been  set 
to  correspond  in  the  morning  by  the  respon- 
dent and  also  agreeing  at  night  when  they 
were  again  compared  by  the  respondent. 

The  appellant  did  not  call  any  evidence 
or  deny  that  he  drove  the  car  in  question 
at  the  time  and  place  referred  to  but  he 
claimed  that  he  could  not  be  convicted  on 
the  following  grounds : 

(1)  That  there  was  no  corroboration  as  to 
speed  and  that  under  s.  9  (1)  of  the  Motor 
Car  Act  1903  he  could  not  be  convicted 
merely  on  the  opinion  of  one  witness  as  to 
the  rate  of  speed. 

(2)  That  he  was  not  warned  of  the  in- 
tended prosecution  at  the  time  the  offence 
was  committed  as  required  by  s.  9  (2)  of  the 
Motor  Car  Act  1903. 

(3)  That  it  had  not  been  proved  that  any 
notice  of  the  intended  prosecution  had  been 
sent  to  him  or  to  the  owner  of  the  car  as 
entered  on  the  register,  in  pursuance  of 
s.  9  (2)  of  the  said  Act. 

We  were  of  opinion  that  the  evidence 
called  before  us  proved  as  a  fact  that  the 
appellant's  car  covered  the  three  miles 
between  Police  Constable  Grist  and  Police 
Constable  Benson  at  an  average  speed 
exceeding  twenty  miles  per  hour  and  that 
the  requirements  of  s.  9  (1)  of  the  Motor 
Car  Act  1903  had  been  fully  satisfied.  We 
also  considered  that  the  appellant  had  been 
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warned  of  the  intended  iiroseciition  and  we 
accordingly  convicted  tne  appellant  and 
fined  him  the  sam  of  five  pounds  and  three 
shillings  for  costs. 

The  question  for  the  opinion  of  the  court 
is  whether  upon  the  eviaence  called  before 
us  we  were  justified  in  convicting  the  appel- 
lant in  view  of  the  provisions  of  the  Motor 
Car  Act  1903  above  referred  to. 

If  the  court  is  of  opinion  that  the  evi- 
dence called  before  us  was  sufficient  then 
the  conviction  is  to  stand  but  if  on  the 
other  hand  the  court  is  of  opinion  that  for 
the  reasons  urged  by  the  appellant  or  any 
of  them  we  ought  not  to  have  convicted 
him  on  the  said  information  then  the  court 
is  to  make  such  order  as  in  the  circum- 
stances it  may  consider  proper. 

Dated  this  28th  day  of  March  1908. 
(Signed)    William  Longstaffb. 
Moi^TAouE  G.  Thobold. 

The  Motor  Car  Act,  1903,  s.  9  (2),  pro- 
vides :  "  Where  a  person  is  prosecuted  for 
an  offence  under  this  section,  he  shall  not 
be  convicted  unless  he  is  warned  of  the 
intended  prosecution  at  the  time  the  offence 
is  committed,  or  unless  notice  of  the  in- 
tended prosecution  is  sent  to  him  or  to  the 
owner  of  the  car  as  entered  on  the  register 
within  such  time  after  the  offence  is  com- 
mitted, not  exceeding  twenty- one  days,  as 
the  court  think  reasonable." 

Avcyry,  K.C.  {T.  IL  Walker  with  him), 
for  the  appellant.— The  terms  of  s.  9  (2)  of 
the  Motor  Car  Act,  1903,  have  not  been 
complied  with.  To  say  to  a  man  that  if  it 
turns  out  that  he  has  committed  an  offence 
proceedings  may  be  taken,  is  not  notice  of 
an  intended  prosecution.  Till  the  constable 
who  gave  thus  alleged  warning  had  com- 
pared his  watch  with  that  of  the  other  con- 
stable, he  did  not  know  whether  an  offence 
had  been  committed,  and  therefore  he  could 
not  give  an  effective  warning.  He  did  not 
at  that  time  intend  to  prosecute. 

Atkin,  K.C.  {G,  F.  Mortimer  with  him), 
for  the  respondent,  was  not  called  on. 

Alverstone,  L.C.J.— In  my  judgment 
we  ought  not  to  interfere  in  this  case.  To 
allow  this  appeal  would  be  to  say  that  no 
warning  woiud  do  unless  it  amounts  to  a 
threat  that  proceeding  will  be  taken.  The 
intention  of  the  section  was  that  a  person 
is  not  to  be  convicted  unless  he  has  been 
warned  of  the  intended  prosecution  at  the 
time  when  the  offence  was  committed  or 
unless  notice  of  the  intended  prosecution  is 
sent  to  him  or  to  the  owner  of  the  car. 
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That  provision  as  to  warning  means  that 
he  is  to  be  warned  there  and  then  that  he  is 
breaking  the  law,  and  that  if  the  facts  are 
as  they  are  believed  to  be,  proceedings  will 
be  taken  against  him.  In  this  case  it  was  put 
in  this  way :  The  constable  told  the  appel- 
lant that  he  thought  he  was  exceeding  the 
speed  limit,  but  that  if,  after  he  had  com- 
pared the  time  with  that  of  the  other  con- 
stable, it  appeared  that  the  appellant  had 
not  exceeded  the  speed  limit  over  the  three 
miles  between  himself  and  the  other  con- 
stable, the  ap^llant  would  hear  nothing 
further  about  it.  I  think  that  that  is  a 
warning  that  if  the  speed  was  such  as  the 
constable  believed  it  to  be,  the  appellant 
would  hear  more  about  it.  I  think  that 
that  is  notice  of  an  intended  prosecution, 
and  this  appeal  must  therefore  be  dismissed. 

Darling  and  Sutton,  JJ.,  concurred. 
Appeal  dismissed. 

Solicitors  for  the  appellant :  Firth  <k  Co., 
for  E.  H.  Godson,  Bourne. 

Solicitors  for  the  respondent :  McKenna  & 
Co.,  for  Theodore  Norton,  Grantham. 
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KING'S  BENCH  DIVISION. 


May  25,  26,  1908. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Sutton,  JJ.) 

Anderson  v,  Atkinson. 

Mines — Coal  mine — Ventilation— Illness  of 
manager— Duty  of  agent— Contraven- 
tion of  rules  —  Reasonable  means  to 
prevent— Coal  Mines  Regulation  Act, 
1887  (50  &  51  Vict  c.  58),  ss.  49  (rr,  1, 
4  (i)),  50,  75. 

T/u  appellant,  who  vhis  the  agent  of  a  coal 
mine,  was  summoned  under  ss.  49  (r.  1) 
and  50  of  the  Coal  Mines  Regulation 
Acty  1887, /or  not  causing  an  adequate 
amount  of  ventilation  to  be  constantly 
produced  in  the  mine^  which  vhis  a 
mine  to  which  the  Act  applied.  The 
mine  had  a  manager  and  an  under 
manaqer,  and  the  general  rules  eon- 
tainea  in  s,  49  of  the  Act  had  been  duly 
published.    It  was  proved  that  on  a 
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certain  date,  in  consequence  of  the  want 
of  ventilation,  the  gas  and  fire-damp 
had  not  been  diluted  and  rendered 
ha/mdes8  to  as  to  cause  the  parts  where 
men  were  working  and  parsing  to  be  in 
a  fit  state  for  such  purposes.  There 
was  no  direct  evidence  of  what  the  cause 
of  the  inadequate  ventilation  was,  except 
at  one  place  where  a  brattice,  which 
had  been  badly  put  up,  was  defective, 
and  in  consequence  did  not  cause  the 
air  to  go  to  the  working  face  of  the 
coal  there.  For  some  months  prior  to 
the  date  in  question,  the  manager  had 
from  ill-liealth  been  unable  to  discharge 
his  duties  as  manager  and  to  go  down 
the  mine.  In  consequence  of  the 
manager^s  illness,  the  appellant  had 
been  conferring  two  or  three  times  a 
week  with  the  under  mana^ger^  but  he 
did  not  peruse  the  overmen^s  daily 
reports,  and  he  had  not  been  doum  the 
mine  for  several  weeks  prior  to  the  day 
in  question.  It  was  admitted  that  the 
deputy  overmen^s  reports  to  the  under 
manager  for  the  day  in  question  stated 
that  the  ventilation  was  good. 

The  justices  found  a«  a  fact  that  in  view  of 
all  the  circumstances  and  in  particular 
the  inability  of  the  manager  to  go  down 
the  mine,  the  appellant  had  not  taken 
all  reasonable  means  by  enforcing  to 
the  best  of  his  power  r,  1  of  s.  49  of  the 
Act  as  a  regulation  for  the  tvorkmg  of 
the  mine  to  prevent  non-compliance 
therewith. 

Held,  that  as  the  onus  of  proof  uhis  cast  on 
the  appellant  by  s.  50  of  the  Act,  the 
justices  were  iustifled  in  arriving  at 
the  above  conclusion  and  in  convicting 
the  appellant. 

Case  stated  by  justices. 

1.  This  was  an  information  preferred  by 
the  above-named  respondent  against  the 
above-named  appellant  under  ss.  49  (r.  1) 
and  50  of  the  Coat  Mines  Regulation  Act  1887 
for  that  the  said  appellant  on  the  19th  day 
of  September  1907  at  the  parish  of  Hebburn 
in  the  county  of  Durham  then  beinff  the 
agent  of  the  Hebburn  Colliery  there  situate 
unlawfully  did  not  comply  with  general 
rule  No.  1  of  the  Coal  Mmes  Regulation 
Act  1887,  viz. :  did  not  cause  an  adequate 
amount  of  ventilation  to  be  constantly  pro- 
duced in  the  said  Hebburn  Colliery,  con- 
trary to  the  same  rule  and  contrary  to  the 
statute. 

2.  After  hearing  the  parties  and  the  evi- 
dence adduced  by  them  the  undersigned 
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being  five  of  his  Majesty's  justices  of  the 
peace  in  and  for  the  South  Shields  Petty 
Sessional  Division  of  the  east  division  of 
Chester  Ward  in  the  county  of  Durham 
sitting  as  a  court  of  summary  jurisdiction 
at  Hebburn  in  the  said  county  on  the  4th, 
11th,  and  25th  days  of  November  1907,  did 
on  such  25th  day  of  November  1907  there- 
upon convict  the  appellant. 

3.  At  the  hearing  of  the  said  information 
both  parties  appeared  personally  and  were 
represented  by  their  solicitors  and  the  fol- 
lowing facts  were  either  proved  before  us 
or  admitted  by  both  parties. 

4.  That  on  and  prior  to  the  19th  Septem- 
ber last  the  "A pit"  (of  the  Hebburn  Col- 
liery) at  Hebbtirn  in  the  county  of  Durham 
was  the  property  of  and  was  worked  by 
the  Wallsend  and  Hebburn  Coal  Company 
Limited  and  that  it  was  a  coal  mine  to 
which  the  Coal  Mines  Regulation  Act  1887 
applied. 

5.  That  the  appellant  (who  is  a  mining 
engineer)  was  the  duly  appointed  agent  of 
such  mine  and  of  five  other  pits  (three  of 
them  being  at  Wallsend)  belonging  to  the 
same  company,  which  position  he  had  held 
for  some  time.  That  one  John  Smailes 
was  the  duly  appointed  manager  of  the 
said  mine  and  held  a  first-class  certificate 
under  the  said  Act  and  that  one  Alexander 
Clayton  was  the  duly  appointed  under 
manager  thereof  and  that  he  also  was  duly 
certificated.  That  the  general  rules  con- 
tained in  s.  49  of  the  said  Act  had  been 
duly  published. 

6.  That  on  the  forenoon  of  the  said  19th 
September  the  respondent,  John  Boland 
AtKinson  (who  is  his  Majest/s  chief  inspec- 
tor of  mines  for  the  district)  accompanied 
by  the  said  under  manager  and  one  Frank 
Richardson  hereinafter  mentioned  and  two 
of  the  inspectors  for  the  mines  went  down 
the  said  mine.  In  the  "South  Flat"  of 
the  "Monkton  district  of  the  Bensham 
seam"  and  in  "the  first  North  Flat"  he 
found  there  was  not  an  adequate  amount 
of  ventilation  and  that  men  were  working 
there.  In  the  first-mentioned  place  the 
lamps  were  burning  very  dimly  in  conse- 
ouence  of  the  pressure  of  carbonic  acid  gas 
(known  as  "  sty  the  ")  and  that  such  stythe 
was  in  such  quantities  as  to  be  likely  to 
afiPect  the  health  of  the  men  and  from  that 
point  of  view  was  dangerous.  In  the  second- 
mentioned  place  there  was  "  fire-damp"  in 
such  quantities  as  to  be  dangerous  from  the 
point  of  view  of  explosion.  The  men  who 
were  working  in  one  of  the  places  were 
being  withdrawn  by  the  deputy  overman  in 
consequence  of  the  presence  of  "  fire-damp." 
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There  was  coal  dust  in  the  places  he 
visited.  The  sty  the  and  the  fire-damp 
extended  from  the  faces  of  the  coal  where 
men  were  working  down  the  passage-wavs 
leading  thereto.  In  consequence  of  tne 
want  of  ventilation  such  sty  the  and  fire- 
damp had  not  been  diluted  and  rendered 
harmless  so  as  to  cause  the  parts  where 
men  were  working  and  passing  to  be  in  a 
fit  state  for  such  purposes.  For  the  ordi- 
nary purposes  of  the  mine  it  was  not  suffi- 
ciently ventilated. 

7.  There  was  no  direct  evidence  of  what 
the  cause  of  the  want  of  ade(]uate  ventila- 
tion was  except  at  a  place  in  the  South 
Flat  where  a  "brattice"  was  defective 
which  brattice  had  been  badly  put  up  and 
in  consequence  it  did  not  cause  the  air  to 
go  to  the  working  face  of  the  coal  there. 
The  system  of  ventilation  of  the  mine  was 
by  a  ventilating  fan  which  system  was 
sufficient  for  the  general  purposes  of  the 
mine,  provided  that  it  was  in  proper  work- 
ing omer  and  was  being  worked  properly 
and  that  it  was  supplemented  by  "brattices" 
or  other  means  for  carrying  the  air  to  the 
working  places  and  preventing  its  diversion. 
One  of  such  other  means  is  by  "  stoppings." 
In  addition  to  the  appellant  (who  when 
giving  his  evidence  saia  the  system  of  venti- 
lation in  the  mine  was  the  same  on  the 
22nd  Novemb'jr  following  as  it  was  on  the 
said  19th  September)  the  witnesses  for  the 
defence  consisted  of  Samuel  Hare  and 
Austin  Kirkup  ^both  of  whom  were  agents 
for  several  collieries  of  other  companies). 
They  said  that  on  the  said  22nd  November 
they  inspected  the  mine  and  found  it  was 
properly  ventilated  and  that  they  then 
measured  the  air  at  certain  points  and 
found  that  the  quantities  of  air  (they  gave 
the  quantities  thereof)  were  less  than  the 
ventilation  book  kept  at  the  colliery  showed 
the  quantities  at  those  points  to  have  been 
on  the  19th  September  when  thej;  were 
measured  on  that  day.  The  entries  in  said 
ventilation  book  showed  that  the  measure- 
ments of  air  on  the  said  19th  September 
were  made  in  the  evening  of  that  day  some 
hours  after  the  respondent  had  made  his 
inspection.  Both  ot  the  said  witnesses  for 
the  defence  said  during  cross-examination 
that  certain  of  the  "  stoppings  "  which  they 
inspected  on  the  saia  22nd  November 
seemed  to  have  been  recently  repaired  and 
one  of  them  said  that  if  a  "  stopping  "  were 
in  bad  repair  it  misht  stop  the  now  of  air. 

8.  That  the  said  mine  was  an  old  one 
and  a  fier^  one  (shot  firing  not  being  re- 
sorted to  in  it)  and  in  the  district  in  ques- 
tion the  coal  was  being  "worked  back,"  that 
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is  to  say,  pillars  of  coal  which  had  been  left 
standing  were  being  taken  out.  The  old 
passage-ways  between  such  pillars  having  in 
the  course  of  years  become  closed  up  by  the 
roofs  descending,  it  was  necessary  to  drive 
galleries.  In  such  districts  the  dangers  of 
stythe  and  of  fire-damp  being  present  were 
abnormal  and  exceptional  care  was  required 
to  see  that  there  was  proper  and  adequate 
ventilation  to  dilute  and  render  such  stythe 
and  fire-damp  harmless. 

9.  That  on  the  said  19th  September  after 
such  inspection  as  aforesaid  the  said  respon- 
dent who  knew  of  the  ill-health  of  the 
manager  and  his  inability  to  attend  pro- 
perly to  the  mine  as  stated  in  the  next  para- 
graph wrote  to  the  said  appellant  the 
following  letter : 

"  19th  September,  1907. 
"Dear  Sir, 

"Hebburn  A  Pit,  Monkton  Way, 

"  Bensham  Seam, 

"  North-west  District. 

"I  inspected  the  above  district  to-day 
and  found  the  ventilation  unsatisfactory. 
In  some  of  the  working  places  the  lamps 
burnt  feebly  owing  to  the  stythe  and  in 
two  places  there  was  gas  (fire-damp)  and 
the  men  were  withdrawn.  I  found  the 
brattice  badly  put  up,  being  open  at  top 
and  bottom. 

"  A  pony  named  '  Rolley  *  was  rubbing  at 
a  bulk  on  the  full  way  at  the  landing. 

"There  was  no  water  for  the  ponies  in 
the  cisterns  and  a  broken- winaed  pony 
named  *  Stamford'  seemed  much  distressed. 

"  Be  good  enough  to  have  these  matters 
remedied. 

"  Yours  faithfully, 
"(Signed)       J.  B.  Atkinson. 
"  R.  S.  Anderson,  Esq., 

"  Hebburn  Colliery  Offices." 

On  the  21st  the  appellant  saw  the  respon- 
dent and  told  him  ne  was  soing  down  the 
mine  on  the  following  Monday  and  did  not 
suggest  that  he  was  not  responsible  for  the 
want  of  ventilation.  The  said  respondent 
subsequently  received  from  the  appellant 
the  following  letter : 

"23rd  September  1907. 

"  J.  B.  Atkinson,  Esq., 

"  H.M.  Inspector  of  Mines. 

"  Dear  Sir, 

"I  beg  to  acknowledge  receipt  of  your 
letter  of  the  19th  inst.  and  to  assure  you 
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that  the  matters  mentioned  in  your  letter 
will  be  carefully  investigated  and  receive 
due  and  prompt  attention. 

"  Yours  truly, 
"  (Signed)       R.  S.  Anderson." 

10.  That  on  the  19th  September  and  for 
some  seven  or  eight  months  i>rior  thereto 
the  said  manager  of  the  said  mine  had  from 
illness  and  ill-health  been  unable  to  dis- 
charge his  duties  as  manager  thereof  and  in 
particular  he  had  not  been  able  to  go  down 
the  mine.  That  the  appellant  had  been  in 
correspondence  with  the  respondent  on  the 
affairs  of  the  mine.  That  the  appellant 
had  stated  to  the  respondent  that  owing  to 
the  manager  being  01  or  away  in  conse- 
(luence  of  nis  illness  he  (the  appellant)  had 
in  the  place  of  the  said  manager  been  meet- 
ing the  officials  at  night.  It  did  not  appear 
to  us  that  he  had  been  meeting  any  other 
officials  than  the  said  under  manager  and 
the  said  Frank  Richardson  as  hereinafter 
mentioned.  That  up  to  the  3rd  day  of 
July  last  the  appellant  had  met  the  said 
under  manager  two  or  three  times  a  week 
at  his  (the  appellant's)  office  at  Hebburn  on 
the  affairs  ot  the  mine.  That  from  the  said 
3rd  day  of  July  the  api)ellant  met  and  con- 
ferred twice  a  week  with  the  said  Frank 
Richardson.  That  the  appellant  did  not 
peruse  the  overmen's  daily  reports.  That 
the  appellant  did  not  go  down  the  mine 
after  the  3rd  day  of  July.  Except  the  said 
appellant  none  of  the  officials  of  tne  colliery 
were  called  as  witnesses. 

11.  That  the  respondent  had  visited  the 
mine  two  or  three  times  within  the  three 
months  prior  to  the  IDth  September  and 
had  not  found  the  ventilation  inadequate. 
It  was  admitted  that  the  deputy  overmen's 
reports  to  the  under  manager  for  the  19th 
September  stated  that  the  ventilation  was 
good.  It  was  also  admitted  that  it  was  the 
duty  of  the  overmen  to  see  to  the  putting 
up  of  brattices  and  that  it  was  not  an 
agent's  duty  to  go  every  dav  down  a  mine 
he  is  agent  for.  and  also  that  sty  the  and 
tire-damp  may  be  released  by  a  change  of 
air  pressure  or  a  fall  of  stone  or  by  hewing 
and  that  in  the  absence  of  adequate  venti* 
lation  a  place  may  become  dangerous  in 
consequence  that  was  safe  a  few  minutes 
before. 

12.  For  the  defence  it  was  contended 
(1)  that  even  admitting  the  evidence  for 
the  prosecution  as  to  the  existence  of  stythe 
and  gas  on  the  19th  September  still  no 
offence  under  s.  49  was  disclosed,  the  evi- 
dence only  showing  that  the  occurrence  was 
traceable  to  an  extraordinary  state  of  affairs ; 
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and  (2)  that  even  if  an  offence  under  s.  49 
were  made  out  there  was  no  evidence  that 
it  was  brought  to  the  knowledge  of  the 
appellant  who  it  was  contended  had  done 
all  that  he  could,  as  agent,  for  the  proper 
ventilation  of  the  mine. 

13.  With  respect  to  the  first  contention 
the  respondents  evidence  as  to  the  defec- 
tive brattice  was  that  it  had  been  badly  put 
up,  in  consequence  of  which  the  air  escaped 
and  did  not  go  to  the  face.  In  cross- 
examination  he  said  that  a  fall  of  stone 
might  have  accounted  for  the  state  of  the 
brattice  but  he  also  said  that  when  he  made 
the  inspection  the  under  manager  and  the 
said  Frank  Richardson  were  there  and 
although  he  then  said  that  men  should  not 
have  been  working  there  neither  of  them 
mentioned  a  fall  of  stone  as  the  cause  of 
the  brattice  being  defective  or  that  the  fall 
was  recent  and  that  although  he  saw  there 
had  been  a  fall  of  stone  near  he  saw  no 
indication  that  the  fall  of  stone  had  caused 
the  defect  in  the  brattice.  No  evidence 
was  called  by  the  defence  in  support  of  the 
suggestion  that  the  brattice  had  been 
affected  by  a  fall  of  stone  or  as  to  when 
the  fall  of  stone  had  taken  place.  We  did 
not  accept  the  defendant's  suggestion.  We 
were  of  opinion  that  the  brattice  had  not 
been  damaged  by  a  fall  of  stone  but  that  it 
had  been  badly  put  up  in  the  first  instance. 
Nor  did  we  believe  that  the  presence  of  the 
stythe  and  the  presence  of  the  fire-damp 
were  due  to  an  extraordinary  state  of  affairs 
as  distin^ished  from  the  ordinary  inci- 
dents and  dangers  of  the  carrying  on  of 
this  particular  mine.  We  believed  and 
found  as  a  fact  that  the  said  rule  had  not 
been  observed  so  far  as  was  reasonably 
practicable  in  the  mine  and  that  an  ade- 
quate amount  of  ventilation  had  not  been 
constantly  produced  therein  for  the  pur- 
poses mentioned  in  such  rule. 

14.  With  respect  to  the  second  contention 
having  regard  to  all  the  above  circumstances 
and  in  particular  to  the  fact  of  the  abnormal 
dangers  attending  the  working  of  this  mine 
and  the  manager  bein^  unable  to  attend  to 
his  duties  and  in  i)articular  to  the  inability 
of  the  manager  to  go  down  the  mine  to 
overlook  with  authority  what  was  being 
done  (which  facts  the  appellant  was  aware 
of)  we  believed  and  found  as  a  fact  that 
the  appellant  had  not  taken  all  reasonable 
means  oy  enforcing  to  the  best  of  his  power 
the  said  rule  as  a  regulation  for  the  work- 
ing of  the  mine  to  prevent  non-compliance 
therewith,  and  we  came  to  this  conclusion 
after  fully  considering  the  facts  that  the 
said  Frank  Richardson  had  been  engaged 
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as  assistant  to  the  manager  and  that  the 
appellant  had  conferred  with  him  twice  a 
week  as  hereinbefore  mentioned. 

15.  And  we  the  said  justices  adjudged 
and  determined  that  the  appellant  for  the 
said  offence  should  be  fined  five  pounds  and 
twelve  shillings  costs. 

The  question  upon  which  the  opinion  of 
the  said  court  is  desired  is  whether  we  the 
said  justices  upon  the  above  statement  of 
facts  came  to  a  correct  decision  in  point  of 
law  and  if  not  what  should  be  done  in  the 
premises. 

Signed  this  24th  day  of  February  one 
thousand  nine  hundred  and  eight. 

A.  J.  Foster. 

R.  Handyside. 

Bernard  Kellt. 

Daniel  Sharpe. 

Frederick  W.  Gibbon. 
(Justices.) 

The  Coal  Mines  Regulation  Act,  1887, 
8.  49,  provides : 

**Tne  following  general  rules  shall  be 
observed  so  far  as  is  reasonably  practicable 
in  every  mine : 

**Ru]e  1.  An  adequate  amount  of  venti- 
lation shaJl  be  constantly  produced  in  every 
mine  to  dilute  and  render  harmless  noxious 
gases  to  such  an  extent  that  the  working 
places  of  the  shafts,  levels,  stables,  and 
workings  of  the  mine,  and  the  travelling 
roads  to  and  from  those  working  places 
shall  be  in  a  fit  state  for  working  and 
passing  therein. 

"  In  the  case  of  mines  required  by  this 
Act  to  be  under  the  control  of  a  certificated 
manager,  the  quantity  of  air  in  the  respec- 
tive splits  or  currents  shall  at  least  once  in 
every  month  be  measured  and  entered  in  a 
book  to  be  kept  for  the  purpose  at  the 
mine    .    .    . 

**  Rule  4.  A  station  or  stations  shall  be 
appointed  at  the  entrance  to  the  mine,  or 
to  different  parts  of  the  mine,  as  the  case 
may  require  ;  and  the  following  provisions 
shul  have  effect : 

'*  (i)  As  to  inspection  before  commencing 
work:  A  competent  person  or  competent 
persons  appointed  by  the  owner  agent  or 
manager  lor  the  purpose  not  being  con- 
tractors for  getting  minerals  in  the  mine 
shall,  within  such  time  immediately  before 
the  commencement  of  each  shift  as  shall  be 
fixed  by  special  rules  made  under  this  Act 
inspect  every  part  of  the  mine  situate  beyond 
the  station  or  each  of  the  stations,  and  in 
which  workmen  are  to  work  or  pass  during 
that  shift,  and  shall  ascertain  the  condition 
thereof  so  far  as  the  presence  of  gas  venti- 
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lation,  roof  and  sides,  and  general  safety 
are  concerned    ..." 

Section  60  provides  :  "  Every  person  who 
contravenes  or  does  not  comply  with  any  of 
the  general  rules  in  this  Act,  shall  be  guilty 
of  an  offence  against  this  Act ;  and  in  the 
event  of  any  contravention  of  or  non-com- 
pliance with  any  of  the  said  g:eneral  rules 
m  the  case  of  any  mine  to  which  this  Act 
applies,  by  any  person  whomsoever,  the 
owner  agent  and  manager  phal)  each  be 
guilty  of  an  offence  against  this  Act,  unless 
he  proves  that  he  had  taken  all  reasonable 
means,  by  publishing  and  to  the  best  of  his 
power  enforcing  the  said  rules  as  regula- 
tions for  the  working  of  the  mine,  to  pre- 
vent such  contravention  or  non-compliance." 

Section  75  provides :  "  .  .  .  *  Agent,' 
when  used  in  relation  to  any  mine,  means 
any  person  appointed  as  the  representative 
of  the  owner  in  respect  of  any  mine,  or  of 
any  part  thereof,  and  as  such  superior  to  a 
manager  appointed  in  pursuance  of  this 
Act    .    .    .    " 

C.  A.  Russell,  K.C.  (E.  Shortt  with  him), 
for  the  appellant.— The  justices  have  mis- 
directed themselves  as  to  the  position  and 
duties  of  the  agent.  Their  view  was  that  it 
was  his  duty  to  take  upon  himself  daily 
supervision.  There  was  no  evidence  on 
which  they  could  hold  anything  of  the  sort. 
It  is  not  part  of  the  agent's  statutory  duty 
to  do  so.  That  duty  is  cast  on  the  manager 
or  under  manager  by  s.  21  (1),  and  there  is 
nothing  in  the  evidence  to  justify  the  view 
that  it  had  become  the  duty  of  the  agent, 
though  if,  in  fact,  the  a^nt  had  taken  that 
duty  upon  himself,  he  might  be  held  respon- 
sible for  any  neglect  or  default  in  carrying 
out  that  supervision.  The  only  section  of 
the  Act  that  deals  with  the  agent  is  s.  75. 
The  agent  is  the  statutory  representative  of 
the  owner.  It  cannot  be  suggested  that 
the  owner,  if  he  has  seen  to  the  appoint- 
ment of  all  those  persons  who  under  the 
Act  have  to  be  appointed,  and  that  ade- 
quate equipment  has  been  provided,  is 
under  an  obligation  to  exercise  daily  super- 
vision. It  cannot  be  suggested  that  there 
were  any  means  which  it  was  reasonable 
to  call  upon  the  agent  to  take  in  order 
to  prevent  the  lack  of  adequate  ventila- 
tion. There  is  no  evidence  that  any  visit 
to  the  mine  other  than  a  visit  on  the 
rooming  of  the  day  in  question  would  have 
had  any  effect  in  preventing  what  was 
complained  of.  There  is  nothing  in  the 
Act  to  show  that,  apart  from  the  agent's 
attention  being  called  to  some  particular 
matter,  there  is  any  duty  upon  him  to  go 
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dowD  the  mine  at  all.  The  absence  of  any 
evidence  that  the  air  had  bc^n  bad  on  pre- 
vious days  is  very  strong  to  show  that  this 
only  happened  on  that  particular  day. 
That  was  a  matter  the  prosecution  could 
easily  have  proved.  The  fact  that  this  is  a 
mine  in  which  there  is  an  under  manager 
makes  all  the  difference,  as  there  was  a 
person  who  had  a  statutory  duty  to  perform 
the  manager's  duty.  The  decisions  show 
that  the  responsibility  of  the  owner  is  dif- 
ferent from  that  of  the  manager.  The 
responsibility  of  the  agent  must  also  be 
different  from  that  of  the  manager.  The 
agent  is  appointed  because  the  owner  may 
not  be  physically  capable  of  the  supervision 
required.  On  the  question  of  onus  a  dif- 
ferent rule  must  be  applied  in  the  case  of 
an  agent  from  that  in  tnc  case  of  an  owner 
(Stokefi  v.  Mitcheson  (1902\  66  J.  P.  615  ; 
[1902]  1  K.  B.  857).  [He  also  cited  Eoherts  v. 
Atkinson  (1890),  18  R.  8.] 

S,  A,  T,  Rowlatt,  for  the  respondent. — 
The  magistrates  have  not  misdirected  them- 
selves. They  did  not  decide  the  case  on 
the  footing  that  it  was  the  agent's  duty  to 
go  down  th&  mine  every  day.  The  duty  to 
take  all  reasonable  means  does  not  merely 
arise  when  a  matter  is  brought  to  the 
agent's  attention.  It  arises  at  once.  The 
prosecution  are  not  called  upon  to  suggest 
the  reasonable  means  that  the  appellant 
might  have  taken.  The  magistrates  may 
not  have  been  satisfied  that  he  had  done 
everything  he  could.  The  onus  being  upon 
him,  they  were  entitled  to  take  that  view. 

Russell,  K.C.,  in  reply.  —  What  it  is 
reasonable  for  a  man  to  do  must  depend 
on  what  his  duties  are. 

Alverstone,  L.C.J.— We  cannot  inter- 
fere in  this  case.  The  Coal  Mines  Regu- 
lation Act,  1887,  which  was  enacted  for  the 
Srotection  of  persons  who  work  in  these 
angerous  places,  provides  by  s.  49  (r.  1), 
that  an  adequate  amount  of  ventilation 
shall  be  constantly  produced  in  every  mine 
to  dilute  and  render  harmless  noxious  gases 
to  such  an  extent  that  the  working  of  the 
shafts,  levels,  stables,  and  workings  of  the 
mine,  and  the  travelling  roads  to  and  from 
those  working  places,  shall  be  in  a  fit  state 
for  working  and  passing  therein.  It  is  not 
disputed  that  there  was  not  adequate  venti- 
lation, but  s.  50  of  the  Act  further  provides 
that  in  the  event  of  any  contravention  of  or 
non-compliance  with  any  of  the  rules  by 
any  person,  the  owner,  agent  and  manager 
shall  each  be  guilty  of  an  offence  against 
the  Act,  unless  ne  proves  that  he  had  taken 
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all  reasonable  means,  by  publishing  and  to 
the  best  of  his  power  enforcing  tne  rules 
and  regulations  for  the  working  of  the 
mine,  to  prevent  such  contravention  or 
non-compliance.  I  entirely  agree  with  the 
observation  of  Mr.  Russell  that  the  owner, 
agent,  and  manager  are  not  in  the  sanae  posi> 
tion,  and  one  must  consider  the  duties  and 
responsibilities  of  the  owner  and  agent  and 
manager  in  each  particular  case,  and  I  do 
not  wish  to  countenance  the  suggestion  that 
the  magistrates,  without  evidence  on  which 
they  ought  to  come  to  the  conclusion  that 
there  is  a  failure  of  the  defendant  to  estab- 
lish that  he  has  taken  all  reasonable  means, 
ought  of  their  own  free  will  so  to  hold. 
But  under  s.  50  of  the  Act  the  onus  is  on 
the  person  charged,  and  it  is  an  onus  as  to 
taking  all  steps  to  have  the  rules  enforced. 
The  magistrates  have  practically  come  to  a 
finding  of  fact  which  puts  the  appellant  out 
of  court,  but  Mr.  Russell  attacks  it  on  the 
ground  of  misdirection,  and  if  there  is  a 
clear  misdirection  on  a  matter  of  law,  this 
court  will  interfere.  It  was  contended  for 
the  appellant  (I)  that  even  admitting  the 
evidence  for  the  prosecution  as  to  the 
existence  of  stythe  and  gas  on  Septem- 
ber I9th,  still  no  offence  under  s.  49  was 
disclosed,  the  evidence  only  showing  that 
the  occurrence  was  traceable  to  an  extra- 
ordinary state  of  affairs  ;  and  (2)  that  even 
if  an  offence  under  s.  49  were  made  out, 
there  was  no  evidence  that  it  was  brought 
to  the  knowledge  of  the  appellant,  who,  it 
was  contended,  had  done  ail  that  he  could, 
as  agent,  for  the  proper  ventilation  of  the 
mine.  The  magistrates  say  in  regard  to 
that  second  contention  that  *'  having  regard 
to  all  the  above  circumstances,  and  in  par- 
ticular to  the  fact  of  the  abnormal  dangers 
attending  the  working  of  this  mine  and 
the  manager  being  unable  to  attend  to  his 
duties,  and  in  particular  to  the  inability  of 
the  manager  to  go  down  the  mine  to  over- 
look with  authority  what  was  being  done 
(which  facts  the  appellant  was  aware  ofX 
we  believed  and  found  as  a  fact  that  the 
appellant  had  not  taken  all  reasonable 
means  by  enforcing  to  the  best  of  his  power 
the  said  rule  as  a  regulation  for  the  work- 
ing of  the  mine  to  prevent  non-compliance 
therewith."  It  is  said  by  Mr.  Russell  that 
they  must  have  misdirected  themselves. 
The  first  misdirection  suggested  is  that 
they  have  in  effect  found  that  the  dutjr  of 
an  agent  is  to  go  down  into  the  mine  daily. 
I  cannot  come  to  that  conclusion.  I  think 
there  is  nothing  to  show  that  the  magis- 
trates have  adopted  that  standard,  and  I 
think  it  is  clear  that  they  have  adopted 
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another  standard,  for  they  say  that  Richard- 
son had  been  engaged  as  assistant  to  the 
manager,  and  that  the  appellant  had  con- 
ferred with  him  twice  a  week.  It  is  impos- 
sible to  come  to  the  conclusion  that  there 
was  no  evidence  which  justified  the  magis- 
trates in  the  conclusion  that  the  appellant 
had  not  discharged  the  onus  cast  upon  him. 
The  appeal  must  therefore  be  dismissed. 

Dabling,  J. —  I  also  think  the  appeal 
must  be  dismissed.  It  is  urged  by  Mr. 
Ruisell  that  we  can  see  on  the  case  that 
the  justices  misdirected  themselves  as  to 
a  matter  of  law  in  arriving  at  the  con- 
clusion that  the  appellant  had  not  taken 
all  reasonable  means  by  enforcing,  to  the 
best  of  his  power,  the  said  rule  as  a  regula- 
tion for  the  working  of  the  mine.  I  cannot 
see  that  they  did  misdirect  themselves,  and 
unless  one  can  see  that,  one  cannot  allow 
the  appeal.  The  reason  I  cannot  see  it  is 
that  they  have  so  vaguely  stated  what  they 
were  considering.  Personally  I  should  have 
liked  the  case  to  be  sent  back  for  the 
magistrates  to  state  what  were  the  reason- 
able means  which  the  appellant  did  not 
take.  Section  50  of  the  Act  says  that  once 
it  is  proved  that  there  has  been  non-com- 
pliance with  the  rules,  the  owner  and  agent 
and    manager   are  each  to   be   presumed 

guilty  of  an  offence,  unless  he  proves  that 
e  had  taken  all  reasonable  means  to  pre- 
vent non-compliance.  That  being  the  con- 
trary of  the  ordinary  rule,  I  think  the 
defendant  should  know  precisely  the  direc- 
tion the  magistrate  is  giving  nimself,  as 
well  as  the  facts  he  is  finding  against  him. 
I  cannot,  however,  see  what  direction  these 
magistrates  gave  themselves,  and  therefore 
I  think  the  appeal  cannot  be  allowed. 

Sutton,  J. — I  agree  that  the  appeal  must 
be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant:  Robinson 
and  Bradley,  for  Edward  Clark,  Newcastle- 
upon-Tyne. 

Solicitor  for  the  respondent :  The  Solicitor 
to  the  Treasury. 
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KING'S  BENCH  DIVISION. 


May  27,  1908. 

(Before  Alverstone,   L.C.J.,   Darling 
and  Sutton,  JJ.) 

Rex  V,  Bennett  and  Bond  ;   Ex  parte 
Bennet. 

Justices—Libel— Application  for  summons 
—Discretion  to  p-ant— Matters  proper 
to  be  taken  into  consideration  — 
Existence  of  civil  xemedy^ Mandamus. 

An  application  toas  made  to  a  nuigistrate 
on  behalf  of  a  man  named  Bennet  to 
issue  a  warrant  against  a  man  named 
Bond  for  an  alleged  false  and  defa- 
matory libel  said  to  have  been  published 
by  Bond  concerning  Bennet,  The 
mxigistrate  granted  a  warrant  for 
Bond^s  arrest^  and  Bond  uhis  arrested 
and  brought  b&fore  the  nuigistrate  two 
days  later,  Neither  the  prosecutor  nor 
anyone  on  his  behalf  appeared  on  the  case 
being  called^  and  the  magistrate  having 
satisfied  himself  by  inquiry  that  the 
prosecution  had  full  JcTiowledge  of  the 
time  of  the  proceedings^  discharged 
Bond  from  custody.  Five  days  later 
an  application  was  made  to  the  magis- 
trate on  behalf  of  Bennet  to  grant  him 
a  summons  against  Bond  upon  the 
same  mattery  it  being  stated  that  the 
al)sence  of  the  prosecution  on  the  previ- 
ous occasion  was  due  to  the  fact  that  it 
UHis  understood  from  the  police  that 
their  attendance  would  be  unnecessary^ 
that  a  remand  would  be  asked  for^  and 
that  the  case  would  be  fully  heard  upon 
the  remand  date.  T/ie  police  officer  in 
the  case^  however,  informed  the  magis- 
trate that  no  such  statement  was  made 
by  him  to  the  prosecutor  or  his  solicitor. 
The  magistrate  uhis  of  opinion  that  the 
police  had  no  right  to  assure  any  prose- 
cutor that  his  attendance  was  unneces- 
sary, and  that  a  solicitor  had  no  right 
to  accept  such  an  assurance,  even  if  it 
was  given,  and  he  therefore  refused  to 
grant  the  summons,  and  stated  that  as 
the  applicant  had  applied  for  and 
obtained  a  warrant,  but  had  not  chosen 
to  appear  in  support  of  the  charge,  he 
would  exercise  his  discretion  and  refuse 
the  applicant  any  further  process  for 
the  purpose  of  reopening  the  matter. 
Further,  he  pointed  out  that  the  appli- 
cant   had    a   dvil   remedy,  and  this 
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strengthened  tJis  magistrate  in  the  view 
that  he  would  not  bejiistified  in  granting 
to  the  applicant  any  further  criminal 
process  in  the  matter. 

Held,  that  the  magistrate  had  taken  into 
consideration  matters  which  he  coidd 
not  properly  consider  in  exercising  his 
discretion ;  that  he  had^  therefore^  not 
exercised  a  judicial  discretion^  and  a 
mandamus  must  issue  to  the  magistrate 
to  hear  and  determine  the  application 
for  a  summons  according  to  law. 

Rule  nisi  to  Henry  Curtis  Bennett, 
Esquire,  a  metropolitan  police  magistrate, 
and  Gleorge  Creswell  Bond,  to  show  cause 
why  the  magistrate  should  not  pro- 
ceed to  hear  and  determine  an  applica- 
tion by  John  Colin  Bennet  for  a  summons 
against  Bond  for  maliciously  publishing  a 
defamatory  libel  concerning  John  Colin 
Bennet.  The  rule  had  been  obtained  at  the 
instance  of  John  Colin  Bennet. 

The  following  facts  appeared  from  the 
affidavits : 

An  application  was  made  to  the  magis- 
trate on  March  12th,  1908,  at  Westminster 
Police  Court  by  Bennet  (who  was  repre- 
sented by  a  solicitor)  to  issue  a  warrant 
against  Bond  for  an  alleged  false  and 
defamatory  libel  said  to  have  been  pub- 
lished by  Bond  concerning  the  applicant. 
A  written  information  was  submitted  to 
the  magistrate,  but  he  did  not  consider  at 
that  time  that  it  disclosed  sufficient  ground 
for  the  issue  of  a  warrant. 

The  information  was  again  submitted  to 
him  with  further  particulars,  and  it  was 
represented  to  him  that  Bond  was  then  on 
remand  at  Bedford,  upon  heavy  bail,  charged 
with  a  serious  oflFence  under  s.  44  of  the 
Larceny  Act,  1861,  and  that  a  warrant  was 
necessary  to  secure  his  attendance  to 
answer  the  charge  of  libel.  In  view  of 
these  representations  and  of  the  extremely 
serious  nature  of  the  alleged  libel,  he 
granted  a  warrant  for  Bond's  arrest  on 
March  12th,  1908.  Bond  was  discharged  at 
Bedford  on  Ihe  same  day,  and  on  March 
14th,  1908,  was  brought  up  on  the  warrant 
before  the  magistrate. 

Upon  the  case  being  called,  neither 
the  prosecutor  nor  his  solicitor,  nor  any 
representative  of  either,  appeared  before 
the  magistrate ;  the  police  officer  who 
arrested  Bond  on  the  warrant  proposed  to 
give  evidence  of  apprehension  and  to  ask 
for  a  remand.  To  that  course  counsel  for 
Bond  objected,  and  asked  for  his  client's 
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discharge  upon  the  ground  that  the  prose- 
cution, though  fully  aware  that  Bond  was 
to  be  brought  before  the  magistrate  at  that 
hour,  had  not  chosen  to  appear.  The 
magistrate  satisfied  himself  by  inquiry  that 
the  prosecution  had  full  knowledge  of  the 
time  of  the  proceedings,  and  he  discharged 
Bond  from  custody. 

On  March  19th,  1908,  application  was 
made  to  him  by  Bennet,  who  was  again 
represented  by  a  solicitor,  to  grant  a  sum- 
mons for  the  same  matter,  it  being  stated 
that  the  absence  of  the  prosecution  had 
been  due  to  the  fact  that  it  was  understood 
from  the  police  that  their  attendance  would 
be  unnecessary,  that  a  remand  would  be 
asked  for  upon  evidence  of  the  arrest,  and 
that  the  case  would-  be  fully  heard  upon 
the  remand  date.  The  police  officer  in  the 
case  informed  the  magistrate  that  no  such 
statement  was  made  by  him  to  the  prose- 
cutor or  to  his  solicitor. 

The  magistrate  was  of  opinion  that  the 
police  had  no  right  to  assure  any  prosecutor 
that  his  attendance  would  be  unnecessary, 
especially  in  a  case  of  libel,  where  the 
evidence  of  the  prasecutor  himself  was 
usually  the  whole  substance  of  the  case; 
and  therefore  he  considered  that  a  solicitor 
should  not  accept  such  an  assurance,  even 
if  it  were  given.  He  therefore  refused  to 
grant  the  summons,  and  informed  the 
applicant  that,  he  having  applied  for  and 
oDtained  the  extreme  process  of  the  law, 
viz.,  a  warrant,  upon  a  charge  of  alleged 
gravity,  and  he  having  received  notice  of 
the  time  of  the  hearing,  but  not  choosing 
to  appear  in  support  of  the  charge  made 
by  him  at  the  time  appointed,  he  (the  magis- 
trate) would  exercise  his  discretion  and 
refuse  to  grant  him  any  further  process  to 
reopen  the  matter.  Further^  he  pointed 
out  that  in  this  case  the  applicant  had  also 
a.  civil  remedy,  if  he  cared  to  resort  to  it, 
and  this  strengthened  the  magistrate  in  his 
view  that  he  would  not  be  justified  in 
allowing  the  applicant  any  further  criminal 
process  in  the  matter. 

Shortly  after  the  date  of  the  alleged  libel 
Bennet  sued  Bond  for  publishing  similar 
alleged  libels,  and  the  matter  was  settled, 
all  further  proceedings  in  the  action  being 
staved,  all  allegations  and  imputations  on 
eacn  side  being  withdrawn,  and  each  side 
paying  their  own  costs. 

An  application  had  been  made  on  behalf 
of  Bennet  to  Coleridge,  J.,  at  chambers 
for  a  certificate  under  the  Vexatious  Indict- 
ments Act,  1869,  but  it  had  been  refused  on 
the  ground  that  the  better  procedure  was 
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to  endeavour  to  have  the  application  for 
a  summons  reheard  by  the  magistrate. 

S,  A.  T.  Bmolatt  showed  cause  for  the 
magistrate. — The  magistrate  has  exercised 
his  discretion  on  proper  grounds.  When 
the  prosecution  had  failed  to  appear  he  was 
entitled  to  refuse  to  grant  further  process, 
as  he  had  satisfied  himself  that  the  prose- 
cution were  acquainted  with  the  time  fixed 
for  the  hearing.  The  magistrate's  discre- 
tion is  a  widfe  one  (E.  v.  Bros  (1901), 
66  J.  P.  54  ;  Bex  v.  Kennedy  (1902\  86  L.  T. 
753).  Bennet  has  other  remedies.  He  can 
apply  to  the  judge  in  chambers  under  s.  1 
of  the  Vexatious  Indictments  Act,  1859,  and 
he  also  has  a  civil  remedy. 

A,  IL  Bodkin  showed  cause  on  behalf  of 
Bjond.— The  magistrate  has  rightly  exercised 
his  discretion.  He  was  entitled  to  have 
regard  to  the  fact  that  an  action  against 
Bond  in  respect  of  similar  alleged  libels 
had  been  settled.  [He  referred  to  i?.  v. 
Battiw  (1880\  44  J.  P.  490.] 

Douglas  Hogg,  in  support.— The  magis- 
trate, m  exercising  his  discretion,  was  not 
entitled  to  take  the  civil  proceedings  into 
consideration  (/2.  v.  Evans  {1890),  54  J.  P. 
471).  The  prosecutor's  non-appearance  was 
entirely  due  to  a  mistake. 

Alverstone,  L.C.J.— This  case  raises  a 
difficult  point,  and  one  which  is  very  near 
the  line.  I  have  always  thought,  when  I 
have  had  these  matters  discuss^  before  me, 
that  it  is  very  difficult  indeed  to  draw  the 
line  as  to  where  we  ought  or  ought  not  to 
interfere,  as  was  pointed  out  in  M.  v.  Tyne- 
mouth  J  J.  (1875),  40  J.  P.  182  ;  1  Q.  B*  D. 
201.  where  Blackburn,  J.,  said  he  did  not 
wish  in  any  way  to  interfere  with  the  right 
of  a  magistrate  to  refuse  to  issue  a  summons 
where  he  had  exercised  his  discretion. 
Now,  two  matters  are  really  pressed  upon 
us  here,  and  the  first  is  that  there  was  a 
civil  remedy.  I  certainly  put  out  of  my 
consideration  the  sug^^stion  that  what 
happened  in  the  earlier  proceedings  has 
teAuy  anvthing  to  do  witb  the  question 
whether  this  summons  ought  to  have  been 
issued.  In  the  first  place,  the  libels  may 
not  have  been  the  same,  because  this  libel 
was  not  discovered  at  the  time ;  but  what 
people  have  done  with  reference  to  a  civil 
remedy  for  previous  libels,  and  the  settle- 
ment of  proceedings  in  respect  of  them, 
after  all  is  not  sufficient  to  stereotype  and 
determine  what  should  be  done  afterwards. 
I  have  looked  at  the  libel ;  it  certainly  was 
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extremely  gross,  and  I  may  take  it  from  the 
affidavit  of  Mr.  Curtis  Bennett  that  one  of 
the  reasons  why  he  issued  the  warrant  was 
the  extremely  serious  nature  of  the  alleged 
libel.  It  may  be  that  he  was  also  influenced 
by  the  fact  that  the  prisoner  was  upon 
heavy  bail  at  Bedford.  He  came  to  the 
conclusion  that  the  case  was  so  serious  that 
he  ought  to  issue  a  warrant.  When  the 
application  for  a  summons  was  made  to 
Mr.  Curtis  Bennett,  he  seems  practically 
to  have  acted  upon  two  considerations. 
The  first  is  the  one  to  which  I  have  referred, 
that  the  warrant  having  been  issued,  the 
prosecutor  had  not  appeared  to  support  it ; 
and.  secondly,  that  there  were  civil  pro- 
ceeaings.  The  case  to  which  Mr.  Iiogg 
referred  of  B,  v.  Evans,  sunra,  certainly  goes 
a  long  way  towards  estaolishing  the  point 
that  the  mere  existence  of  civil  proceedings 
in  respect  of  the  same  matter  would  not  be 
conclusive.  In  that  case  Esher,  M.R., 
said  :  "  Now  the  facts  here  show  that,  in 
order  to  adjourn  a  summons  for  an  alleged 
libel  by  Green  in  the  pamphlet  on  Mayhew, 
he  has  taken  into  consideration  that  there 
was  an  action  pending  for  another  libel  in 
a  different  paper  called  the  Financial  Times. 
That,  we  think,  comes  within  the  rule  laid 
down  in  B.  v.  Tynemouth  J  J.,  supra,  and, 
without  saying  how  he  is  to  dispose  of  the 
matter,  we  allow  this  mandamus  in  order 
that  he  may  proceed  with  the  hearing  at 
once."  I  cannot  help  feeling  that  it  is  very 
important  that  in  libel  cases  there  should 
be  a  hearing  by  the  magistrate,  and  either 
a  committal  or  a  binding  over  of  the  prose- 
cutor under  the  Act.  I  think  that  that  is 
the  ordinary  course  to  take.  Therefore, 
with  re^^rd  to  the  suggested  previous  con- 
duct of  Bennet,  I  do  not  think  it  was  before 
the  learned  magistrate  at  all,  and,  if  it  had 
been,  I  do  not  think  it  ought  to  have  influ- 
enced his  judgment  or  was  a  matter  he 
ought  to  have  taken  into  consideration,  and 
I  tnink  the  fact  that  he  has  a  civil  remedy, 
although  a  matter  to  be  considered,  is  not  a 
very  strong  point.  The  other  ground  is  this  : 
The  magistrate  has  stated  that  the  appli- 
cant having  applied  for  and  obtained  the 
extreme  process  of  the  law,  namely^  a 
warrant,  upon  a  charge  of  alleged  gravity, 
and  having  received  notice  of  the  time  of 
the  hearing,  but  not  choosing  to  appear  in 
support  of  the  charge  made  by  him  at  the 
time  appointed,  he  considered  that  he  should 
exercise  his  discretion  and  refuse  to  grant 
him  any  further  process  to  reopen  the 
matter.  I  do  not  wish  to  be  supposed  to  be 
laying  down  any  absolute  rule,  but  if  that 
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really  did  represent  the  facts— I  am  sure  it 
represented  the  facts  as  the  magistrate 
understood  them— I  am  not  saying  that  we 
ought  not  to  hesitate  a  long  time  before  we 
interfered  and  allowed  a  mandamus  to  go. 
But  there  does  not  seem  to  be  any  ground 
for  suggesting  that  Bennet  was  not  telling 
the  trutn  when  he  said  that  it  was  by  mis- 
take or  through  misunderstanding  what  the 
police  constable  said  to  him  that  ne  did  not 
go  the  jpolice  court  at  the  time  appointed. 
It  is  quite  clear  the  solicitor  did  not  know, 
and  it  seems  to  me  a  very  strange  thing  for 
any  man  to  have  thought.  At  the  same 
time  that  does  not  show  it  was  not  a  mis- 
take. If  the  non-appearance  of  the  prose- 
cutor was  by  mistake,  I  confess  I  do  not 
think  it  would  be  right  to  visit  him  with 
the  consequence  that,  having  obtained  a 
warrant,  he  should  not  be  allowed  any 
further  process  of  this  kind.  I  think  that 
this  magistrate,  in  considering  that  matter, 
has  either  taken  into  consideration  a  state 
of  circumstances  which  was  not  really  the 
true  state  of  circumstances  or  has  considered 
matters  which  were  not  properly  before  him 
in  the  exercise  of  his  discretion.  It  is 
entirely  different  from  those  cases  where  a 
magistrate  has  gone  into  the  case  and  then 
thought  there  were  no  merits,  or  that  no 
'ury  would  convict.  As  to  those  cases,  I 
lave  always  reco^ised  the  right  of  the 
magistrate  to  exercise  his  discretion.  There 
is  one  other  point  which  I  think  has  some 
bearing  on  tne  case  as  showing  that  we 
ought  to  order  the  magistrate  to  hear  and 
determine  this  application,  without  any 
reflection,  of  course,  upon  him,  namely,  the 
suggestion  that  the  remedy  was  to  go  to  a 
judge  in  chambers  and  get  a  certificate  of 
a  judge  under  the  Vexatious  Indictments 
Act,  1859.  The  applicant  pursued  that 
course,  and  my  brotner  Coleridge  seems 
to  have  thought  that  in  the  circumstances 
it  was  better  there  should  be  an  attempt 
to  get  the  magistrate  to  hear  the  summons. 
I  concur  in  that  for  the  reasons  my  brother 
Darling  has  pointed  out  during  the  argu- 
ment. The  witnesses  are  then  heard,  and 
the  man  against  whom  the  charge  is 
made  has  notice  in  the  most  formal  way  of 
what  they  will  say ;  tbey  can  be  cross- 
examined  at  the  police  court,  and  they  are 
tied  down  by  what  they  say  at  the  police 
court  as  re^rds  the  evidence  they  give  at 
the  trial.  It  is  perfectly  true  that  the 
defendant  may  get  notice  before  the  grand 
jury  of  what  has  been  proved,  but  that  can 
only  be  in  a  very  fragmentary  way,  and  can 
in  no  way  correspona  with  the  advantage  to 
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the  defendant  of  having  the  case  investi- 

fited  by  the  magistrate.    For  these  reasons 
think  that  the  rule  should  be  made  abso- 
lute. 

Darling,  J.— I  am  of  the  same  opinion. 
I  do  not,  of  course,  mean  to  say  anything  to 
the  effect  that  where  a  magistrate  has  be- 
come acquainted  with  the  facts  of  the  case 
that  was  brought  before  him  in  the  first 
instance,  and  where  a  prosecutor  has  really 
not  chosen  to  appear  to  support  the  infor- 
mation, in  those  circumstances  the  magis- 
trate might  never  say,  "  I  will  not  give  you 
another  summons  or  warrant."  But  this 
case  is  a  very  peculiar  one,  because  this  is 
an  information  for  a  libel.  Now.  with 
regard  to  other  crimes,  almost  all  of  them 
must  depend  upon  oral  testimony  to  be 
ffiven,  but  as  to  this  libel,  there  being  no 
dispute  for  the  moment  as  to  whether  the 
defendant  wrote  it  and  published  it,  the 
magistrate  has  it  before  him,  and  can  jud^e 
from  the  writing  itself  whether  or  not  it 
amounts  to  a  criminal  offence.  He  has  seen 
it,  and  he  has  already  expressed  the  opinion 
that  it  is  a  very  gross  libel.  Upon  that  the 
prosecutor  does  not  appear  when  the  matter 
comes  on  for  hearing,  but  the  libel  remains 
the  same.  The  libel  is  word  for  word  what 
it  was.  Every  imputation  in  it  is  just  as 
grave  as  it  was  when  the  magistrate  granted 
his  warrant,  and  the  only  fact  is  that  a 
witness  who  mig:ht  be  a  necessary  witness, 
the  prosecutor,  is  not  there  when  called. 
The  magistrate  says  in  his  affidavit  he  did 
not  choose  to  come.  I  do  not  see  that  there 
was  evidence  before  him  upon  which  he 
could  say  he  did  not  choose  to  come. 
Certainly  the  evidence  showed  he  did  not 
come,  and  it  seems  to  be  entirely  explained 
that  he  did  not  come,  not  because  of  what 
the  solicitor  told  him,  as  the  magistrate 
appeared  to  think,  but  because  he  himself, 
the  prosecutor,  had  been  told  by  the  police- 
man that  in  the  ordinary  course  a  remand 
would  be  granted,  and  he  could  then  come 
and  give  evidence  on  the  day  to  which  the 
remand  was  made.  In  these  circumstances, 
I  think  that  this  is  an  exceptional  case,  and 
that  it  cannot  really  be  contended  that  the 
magistrate  did  exercise  a  judicial  discretion 
in  refusing  to  issue  fresh  process  in  respect 
of  this,  which  he  was  satisfied  was  a  libel, 
and  of  the  publication  of  which  he  could 
not  have  any  more  doubt  than  he  had  when 
he  received  the  information.  Therefore,  it 
seems  to  me  the  mandam,us  should  go 
simply  to  hear  and  determine  the  applica* 
tion. 
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Sutton,  J.— I  also  think  that  the  rule 
should  be  made  absolute.  It  seems  to  me 
that  the  reason  that  the  magistrate  assigns 
for  refusing  the  summons  is  not  sufficient. 

Eule  ahsoluU, 

Solicitor  for  the  magistrate  :  The  Solicitor 
to  the  Treasury. 

Solicitors  for  Bond :  Clinton  k  Co.,  for 
J.  Pierce,  Nottingham. 

Solicitor  for  Bennet :  Braham  Barnett. 
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May  28,  1908. 

(Before  Alverstone,  L.C. J.,  Darling  and 
Sutton,  JJ.) 

Jayes  v.  Harris. 

Licensing— Using  licensed  house  for  bet- 
ting —  Isolated  instance  —  Evidence  — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94), 
s.  17. 

An  information  uhu  laid  against  the  appel- 
lant, a  licensed  innkeeper ,  under  8.  17 
of  the  Licensing  Act,  1872,  for  using  his 
licensed  house  and  premises  for  the  pur- 
pose of  betting  with  persons  resorti-ng 
thereto,  in  contravention  of  the  Betting 
Act,  1853.  The  evidence  ukis  that  a 
man  on  one  occasion  went  into  the  house 
and  saw  the  appellant  and  gave  him 
2«.,  and  cuked  htm  as  a  favour  whether 
he  would  put  one  shilling  ecmh  way  on 
"  Lady  Hasty  "  for  him  for  the  0am- 
bridge^ire  race  if  he  {the  appellant) 
was  going  to  Wolverhampton,  The  man 
got  no  ticket  or  receipt  for  the  money. 

Held,  ^at  this  heirig  an  isolated  instance, 
there  was  no  evidence  that  the  appellant 
was  using  his  house  for  the  purpose 
prohibited  by  the  Betting  Act,  1853,  and 
that  he  therefore  could  not  be  convicted. 

Case  stated  by  the  undersigned  two  of 
his  Majesty's  justices  of  the  peace  in  and 
for  the  county  of  Salop  sitting  as  a  court 
of  summary  jurisdiction  at  Shifnal  in  the 
said  county  in  a  petty  sessional  court-house 
under  the  Summary  Jurisdiction  Act  1879 


72  J.  P.  364. 

on  the  application  in  writing  of  the  appel- 
lant who  was  dissatisfied  with  our  deter- 
mination as  being  erroneous  in  point  of  law 
as  hereinafter  stated. 

1.  On  the  6th  da^  of  January  1908  an 
information  was  laid  by  Police  Sergeant 
Henry  Harris  on  behalf  of  James  Fulcher 
of  Wellington  superintendent  of  police 
(hereinafter  called  the  respondent)  against 
the  said  William  Jayes  (hereinafter  called 
the  appellant)  and  tnerein  described  as  of 
"The  Bush  Inn"  Albrighton  innkeeper 
for  that  he  the  said  William  Jayes  on  the 
30th  day  of  October  1907  at  the  parish  of 
Albrighton  in  the  said  county  then  being  a 
licensed  person  for  the  sale  of  intoxicating 
liquors  by  retail  in  his  house  and  premises 
there  situate  did  unlawfully  use  the  said 
licensed  house  and  premises  for  the  purpose 
of  betting  with  persons  resorting  thereto  in 
contravention  of  the  Betting  Act  1853  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided.  Such  information  was 
heard  by  us  on  the  7th  day  of  February 
1908  and  the  appellant  was  convicted  for 
that  he  on  the  30th  day  of  October  1907  at 
the  parish  of  Albrighton  in  the  said  county 
then  being  a  licensed  person  for  the  sale  of 
intoxicating  liauors  by  retail  in  his  house 
and  i^rcmises  tnere  situate  did  unlawfully 
use  his  said  licensed  house  and  premises  for 
the  Durpose  of  betting  with  persons  resort- 
ing thereto  in  contravention  of  the  Betting 
Act  1853,  contrary  to  s.  17  of  the  Licensing 
Act  1872,  and  the  appellant  was  fined  the 
sum  of  two  pounds  and  two  pounds  seven- 
teen shillings  costs. 

2.  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  proved  before 
us  :  (a)  That  Frank  Whiting  of  Albrishton 
a  baker  went  to  the  Bush  Inn,  Albrignton, 
about  9  a.m.  on  the  30th  day  of  October 
1907  ;  that  he  went  into  the  house  and  saw 
the  appellant  (b)  That  he  gave  the  appel- 
lant two  shilling  and  asked  him  as  a  favour 
whether  he  womd  put  one  shilling  each  way 
on  "Lady  Hasty'*  for  him  (Whitinc)  for 
the  Cambridgeshire  race  if  he  (appellant) 
was  goin^  to  Wolverhampton ;  that  Whiting 
got  no  ticket  or  receipt  for  the  money, 
(c)  That  this  was  the  only  transaction 
wnich  took  place  between  the  appellant 
and  Whiting  in  the  house  or  premises  ;  that 
Whiting  had  had  five  or  six  bets  in  all  with 
appellant,  some  in  the  alley  by  the  side  of 
the  Bush  Inn  leading  to  the  allotments,  in 
the  village  of  Albrighton.  Whiting  stated 
that  he  thought  he  won  on  one  occasion, 
and  appellant  paid  him.  In  cross-exaniina- 
tion  he  said  he  might  have  had  five  or  six  or 
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seven  or  eight  like  transactions  with  appel- 
lant but  that  previous  transactions  nad 
been  outside  the  house,  (d)  That  Henry 
Harris,  sergeant  of  police,  spoke  to  appel- 
lant on  the  7th  day  of  December  1907  and 
told  him  that  he  (Harris)  saw  in  the  news- 
papers that  he  (appellant)  had  had  a  betting 
case  at  Birmingham  Assizes;  that  appel- 
lant replied  that  he  had  last  but  was  Iraully 
advised ;  that  he  had  not  been  making  a 
book  but  received  money  and  slips  for  Mr. 
Berry,  a  bookmaker  of  Wolverhampton. 

3.  No  evidence  was  given  by  or  on  behalf 
of  the  appellant. 

4.  On  the  part  of  the  appellant  it  was 
contended  that  there  was  no  case  to  answer. 
We  held  that  there  was.  and  Mr.  Milward^ 
counsel  for  appellant,  tnen  contended  that 
the  information  was  laid  and  the  summons 
issued  under  the  first  part  of  s.  1  of  the  Bet- 
ting Act,  1853  (16  &  17  Vict  c.  119),  that  the 
two  branches  of  that  section  create  distinct 
offences  and  that  on  the  evidence  given  there 
was  no  offence  disclosed  or  proved  against 
the  appellant  under  such  part  of  the  section ; 
that  tne  facts  proved  only  that  the  appel- 
lant agreed  to  take  the  money  to  Wolver- 
hampton as  a  favour  to  Whiting,  and  there 
might  or  might  not  make  a  bet  with  a 
bookmaker;  that  no  ticket  was  given,  no 
price  fixed  and  no  contract  entered  into  by 
the  appellant  to  make  a  bet  with  a  book- 
maker ;  that  such  an  act  does  not  constitute 
a  bet ;  that  if  such  an  act  was  an  offence  at 
all,  it  was  an  offence  under  either  part  of 
the  section. 

5.  The  appellant  further  contended  that 
there  was  no  evidence  of  user  of  the 
premises  ;  that  only  one  transaction  took 
place  in  the  house  or  premises  ;  that  the 
word  "use"  implies  the  occurrence  of  a 
particular  event  on  more  than  one  occasion ; 
that  there  was  no  evidence  of  persons 
resorting  to  the  premises  for  the  purpose 
of  betting  ;  that  only  one  person  (Whiting) 
was  proved  to  have  had  a  transaction  witn 
the  appellant  on  the  premises  and  on  only 
one  occa.sion ;  that  such  evidence  did  not 
support  the  charge  of  resorting ;  and  that 
with  respect  to  the  receipt  of  money  by  the 
appellant  as  referred  to  in  the  evidence  of 
Sergeant  Harris  there  was  no  evidence  con- 
necting the  place  where  such  money  was 
received  with  the  Bush  Inn. 

6.  On  the  part  of  the  respondent  it  was 
contended  that  the  charge  was  laid  under 
the  17th  section  of  the  Licensing  Act  1872 
and  not  under  the  Betting  Act  1853,  and 
that  the  information  as  laid  was  good  in 
form  and  that  we  were  not  confined  to  the 
wording  of  the  first  part  of  s.  1  as  contended 
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by  the  appellant ;  also  that  the  reference 
to  the  Betting  Act  1853  in  s.  17  of  the 
Licensing  Act  1872  had  reference  to  the 
whole  of  the  Betting  Act  1853 ;  and  also 
that  the  evidence  proved  that  the  appellant 
had  used  his  licensed  house  and  premises 
for  the  purpose  of  betting  with  persons 
resorting  thereto  in  contravention  of  the 
Betting  Act,  1853. 

7.  We  found  that  the  respondent   had 

f>roved  that  the  appellant  had  used  his 
icensed  house  and  premises  for  the  purpose 
of  betting  with  persons  resorting  thereto 
in  contravention  of  the  Betting  Act  1853 
and  we  therefore  convicted  the  appellant 
and  inflicted  a  penalty  of  two  pounds  and 
two  pounds  seventeen  shillings  costs.  The 
formal  conviction  as  drawn  up  is  set  out 
in  paragraph  1  hereof. 

8.  The  question  upon  which  the  opinion 
of  the  said  court  is  desired  is  whether  we 
the  said  justices  being  such  a  court  of 
summary  jurisdiction  upon  the  above  state- 
ment of  facts  came  to  a  correct  determina- 
tion and  decision  in  law.  If  the  court 
should  be  of  opinion  that  we  were  right 
in  convicting  the  appellant  then  the  con- 
viction is  to  stand ;  out  if  the  court  shall 
be  of  opinion  to  the  contrary  then  the  said 
conviction  is  to  be  quashed. 

Dated  this  1st  day  of  May,  1908. 

(Signed)      Daniel  Jones. 
W.  J.  Brooke. 

The  Licensing  Act,  1872,  s.  17,  provides  : 
"  If  any  licensed  person — 

"(1)  Suffers  any  gaining  or  any  unlawful 
game  to  be  carried  on  on  his  premises  ;  or 

"  (2)  Opens,  keeps,  or  uses,  or  suffers  his 
house  to  be  opened,  kept,  or  used  in  contra- 
vention of  the  Betting  Act,  1853, 
"  he  shall  be  liable  to  a  penalty  net  exceed- 
ing for  the  first  offence  ten  pounds,  and 
not  exceeding  for  the  second  and  any  sub- 
sequent offence  twenty  pounds." 

Avory,  K.C.  (Graham  MiluHird  with  him), 
for  the  appellant— To  constitute  the  offence 
charged  the  user  must  be  of  a  habitual 
character  (Martin  v.  Benjamin  (1906\ 
71J.  P.  30 ;  [1907]  1  K.  B.  64 ;  E.  v.  Davies, 
[1897]  2  Q.  B.  199).  [He  was  stopped  by 
the  court.] 

No  one  appeared  for  the  respondent. 

Alverstone,  L.C.J.— The  only  evidence 
is  of  one  user,  namely,  that  Whiting  went 
into  the  house  and  gave  the  appellant  2<., 
and  asked  him  as  a  favour  wnether  he 
would  put  1».  each  way  on  "  Lad^  Hasty" 
for  him  (Whiting)  for  the  Cambridgeshire 
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race  if  he  (ap^llant)  was  going  to  Wolver- 
hampton. It  is  quite  plain  that  that  trans- 
action would  be  no  evidence  of  the  user  of 
the  house,  and  was  only  evidence  of  the 
publican  being  willing  to  help  his  friend  to 
make  a  bet  The  only  point  I  had  any 
doubt  about  was  in  resara  to  the  statement 
in  paragraph  2  (c)  "  that  Whiting  had  had 
five  or  six  bets  in  all  with  appellant,  some 
in  the  alley  by  the  side  of  tne  Bush  Inn 
leadinff  to  the  allotments,  in  the  village  of 
Albrigbton.  Whiting  stated  that  he  thought 
he  won  on  one  occasion,  and  appellant  paid 
him.  In  cross-examination  he  said  he 
thought  he  might  have  had  five  or  six  or 
seven  or  eight  like  transactions  with  appel- 
lant, but  that  previous  transactions  had 
been  outside  the  house."  It  is  not  stated 
where  these  two  friends  where,  except  that 
it  is  said  that  previous  transactions  had 
been  outside  the  nouse.  If  there  had  been 
a  statement  in  the  case  which  led  the 
justices  to  believe  that  the  man  came  in, 
and  went  out  to  avoid  being  inside  the 
house,  some  question  might  have  arisen. 
But  as  the  case  is  stated,  the  only  evidence 
that  referred  to  the  inside  of  the  house  is  in 
regard  to  one  occasion.  When  we  are  asked 
to  draw  the  inference  that  the  other  cases 
were  a  colourable  going  outside  the  house, 
there  ought  to  have  been  some  evidence  of 
it.  There  is  no  evidence  that  the  appellant 
was  using  his  house  for  the  purpose  pro- 
hibited by  the  Betting  Act,  1853. 

Darling,  J. — I  am  of  the  same  opinion, 
but  it  is  clear  that  the  api>ellant  cannot  do 
this  again  and  say  that  it  is  an  isolated 
instance. 

Sutton,  J. — I  agree. 

Appeal  allowed  and  conviction 
quashed. 

Solicitors  for  the  appellant :  R.  A.  Will- 
cock  and  Taylor,  Wolverhampton. 
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May  28,  1908. 

(Before  Alverstonk,  L.C. J.,  Darling 
and  Sutton,  JJ.) 

Rhondda  Valley  Breweries  Company, 
Limited  v.  Pontypridd  Union  Assess- 
ment Committee. 

Rating— Valuation  list— Notice  of  objection 
— Subsequent  rate  —  Appeal  —  Union 
Assessment  Committee  Act.  1862  (25  & 
26  Vict.  c.  103),  s.  24— Union  Assess- 
ment Committee  Amendment  Act,  1864 
(27  &  28  Vict.  c.  39),  s.  1. 

On  May  l6fA,  1900,  a  valuation  list  f<yr  the 
parish  of  Ystradyfodwg  uhu  approved 
by  the  oMessment  committee  of  the 
Pontypridd  Union^  and  it  contained  a 
hereditament  belonging  to  the  Jihondda 
Valley  Breweries  Company,  Supple- 
mental valuation  lists  were  iubseqv,ently 
approved  for  the  parish  by  the  assess- 
ment  committee  at  various  dates^  in- 
cluding December  4<A,  1901,  October 
\Oth,  1906,  and  April  lO^A,  1907.  The 
hereditament  in  question  wa^  specift- 
colly  referred  to  in  the  list  approved 
on  December  4thy  1901,  but  not  %n  any 
of  the  other  supplemental  lists.  On 
JVovember  Isty  1906,  a  rate  uhis  allowed 
by  the  justices  in  accordance  with  the 
valuation  list  then  in  force,  and  on 
JVovember  4th,  1906,  notice  of  the  rate 
being  allowed  was  published.  The 
Ehondda  Valley  Breweries  Company 
on  November  lOiA,  1906,  gave  the  assess- 
ment committee  notice  of  objection  to 
the  Uist  deposited  valuation  list,  and 
the  objections  were  heard  on  November 
30^A,  1906.  A  rate  vhis  made  on  April 
Ibth,  1907,  and  on  May  22nd,  1907, 
the  assessment  committee  gave  their 
decision  upon  the  above  -  mentioned 
objections  and  confirmed  the  assessment. 
The  company  thereupon  on  June  8th, 
1907,  gave  notice  of  appeal  a^inst  the 
rate  made  on  April  I6th,  1907.  No 
other  notice  of  objection  to  the  valuation 
list  tffas  given  than  that  alcove  men- 
tioned, and  no  appeal  was  entered  by 
the  company  against  the  rate  made  on 
November  \st,  1906. 

The  apf}eal  was  entered  at  the  quarter 
sessions  held  on   July  2nd,  1907,  and 
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toas,  on  the  application  of  the  assess- 
ment committee,  respited  to  the  next 
sessions. 

Held,  that  the  brewery  company,  having 
given  a  notice  of  objection  on  November 
lOth,  1906,  to  the  last  deposited  valua- 
tion list,  and  not  having  appealed  from 
the  rate  made  on  November  Ist,  1906, 
and  no  decision  having  been  given  by 
the  assessment  committee  be/ore  the  date 
of  the  making  of  the  next  rate,  viz., 
April  Ibth,  1907,  thei/  were  entitled  to 
appeal  against  the  subsequent  rate  with- 
out having  given  a  fresh  notice  of 
objection. 

Held,  also,  that  the  assessment  committee 
having  obtained  a  respite  could  not 
afterwards  take  exception  to  the  com- 
pany's right  to  appeaL 

1.  Case  stated  by  the  quarter  sessions  for 
the  county  of  Qlamor^n  on  the  application 
of  the  Pontypridd  Union  Assessment  Com- 
mittee who  are  dissatisfied  with  our  deter- 
mination herein  as  being  erroneous  in  point 
of  law  as  hereinafter  appears. 

2.  At  the  adjourned  general  quarter  ses- 
sions of  the  peace  for  the  county  of 
Glamorgan  held  on  the  5th  day  of  Novem- 
ber 1907  an  appeal  by  the  Rhondda  Valley 
Breweries  Company,  Limited  (hereinafter 
called  the  respondents)  against  a  rate  made 
for  the  relief  of  the  poor  of  the  parish  of 
Ystradyfodwg  on  the  15th  day  of  April 
1907  came  on  for  hearing. 

3.  The  assessment  committee  when  the 
apfNeal  was  called  for  hearing  took  a  pre- 
liminary objection  thereto  upon  the  ground 
that  the  respondents  not  having  complied 
with  the  provisions  of  the  Union  Assess- 
ment Committee  Amendment  Act,  1864, 
8.  1,  were  not  empowered  to  appeal. 

4.  We  decided  that  the  said  preliminary 
objection  was  bad  in  law  and  overruled  the 
same  but  consented  to  state  this  special 
case  for  the  opinion  of  the  King[s  bench 
Division  of  the  High  Court  of  Justice. 

5.  Upon  the  said  hearing  and  in  so  far 
as  the  said  preliminary  objection  is  con- 
cerned the  following  facts  were  proved  or 
admitted  before  us : 

6.  On  the  16th  day  of  May  1900  a  valua- 
tion list  for  the  parish  of  Ystradyfodwg  was 
approved  b^  the  assessment  committee  for 
tne  Pontjrpridd  Union.  The  said  valuation 
list  contained  the  respondents'  hereditament 
known  as  the  Treherbert  Brewery  which 
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was  therein  rated  at  £900  gross  and  £800 
rateable. 

7.  Supplemental  valuation  lists  for  the 
said  parish  were  approved  by  the  said 
assessment  committee  on  the  following 
dates :  the  lOth  day  of  October  1900,  the 
10th  day  of  April  1901,  the  4th  day  of 
December  1901,  the  23rd  day  of  April 
1902,  the  19th  day  of  November  1902,  the 
22nd  day  of  April  1903,  the  14th  day  of 
October  1903,  the  13th  day  of  April  1904, 
the  12th  day  of  October  1904,  the  29th  day 
of  March  1905,  the  11th  day  of  October 

1906,  the  25th  day  of  April  1906,  the  10th 
day  of  October  1906,  and  the  10th  day  of 
April  1907. 

8.  The  respondents'  hereditament  was 
specifically  referred  to  in  the  valuation  list 
approved  upon  the  4th  day  of  December 
1901  and  was  therein  rated  at  £1,350  gross 
and  £900  rateable.  The  said  hereditament 
was  not  specifically  referred  to  in  any  of 
the  other  supplemental  lists  mentioned  in 
paragraph  7  nereof. 

9.  The  appellants  contended  that  the 
valuation  list  of  the  said  parish  consisted 
of  the  original  list  of  the  16th  day  of  May 
1900  as  supplemented  from  time  to  time  by 
the  documents  mentioned  in  paragraph  7 
hereof. 

10.  On  the  Ist  November  1906  a  rate  was 
allowed  by  the  justices  in  accordance  with 
the  valuation  list  then  in  force  in  the  said 
parish. 

11.  On  the  4th  November  1906  notice 
of  the  said  rate  being  allowed  was  duly 
published. 

12.  The  only  notice  bf  objection  to  the 
valuation  list  given  by  the  respondents  to 
the  assessment  committee  is  dated  the  10th 
day  of  November  1906,  and  was  a  notice  of 
objection  to  the  last  deposited  valuation  list 

13.  On  November  30th  1906  the  respon- 
dents appeared  before  the  assessment  com- 
mittee in  support  of  their  above-mentioned 
objections  upnon  which  the  committee  save 
their  decision  upon  the  22nd  day  of  May 

1907,  when  they  refused  to  give  the  respon- 
dents any  relief  and  confirmed  the  above- 
mentioned  assessment  of  £1,350  gross  and 
£900  rateable. 

14.  The  only  notice  of  appeal  to  quarter 
sessions  given  by  the  respondents  is  dated 
the  8th  day  of  June  1907,  and  was  a  notice 
of  appeal  against  the  rate  made  on  the  15th 
day  of  April  1907. 

15.  No  appeal  was  entered  by  the  respon- 
dents against  the  said  rate  made  on  the  1st 
day  of  November,  1906. 
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16.  On  the  15th  day  of  April  1907  a  rate 
was  made  in  accordance  with  the  valuation 
list  in  force  in  the  said  parish.  An  appeal 
against  the  said  rate  as  appears  by  the 
above  -  mentioned  notice  of  appeal  was 
entered  at  the  quarter  sessions  held  on  2nd 
day  of  July  1907  and  on  the  application  of 
the  present  appellants  was  by  consent  then 
respited  to  the  next  quarter  sessions  to  be 
held  in  October  1907  which  sessions  were 
adjourned  to  the  5th  November  1907. 

17.  When  the  said  appeal  came  on  for 
hearing  on  the  5th  November  1907  it  was 
contended  by  the  appellants  that  in  respect 
of  the  rate  against  which  the  respondents 
were  appealing  they  had  not  given  to  the 
appellants  notice  of  objection  to  the  valua- 
tion list  in  accordance  with  which  such 
rate  had  been  made  and  had  not  failed  to 
obtain  relief  in  the  matter  and  that  there- 
fore the  respondents  were  not  empowered 
to  appeal.  The  following  cases  were  cited 
bj  the  appellants  in  support  of  their  objec- 
tion :  B.  V.  Great  Western  Bail.  Co.  {1869\ 
33  J.  P.  598:  L.  R.  4  Q.  B.  323  ;  B.  v.  Den- 
bighshire  J  J.  {1886),  49  J.  P.  788 ;  15  Q.  B.  D. 
451  ;  B.  V.  Essex  JJ.  (1901\  66  J.  P.  261  ; 
[1902]  1  K.  B.  180. 

18.  It  was  contended  by  the  respondents : 

(1)  That  the  giving  of  the  said  notice  of 
objection  refer illI  to  in  paragraph  12  hereof 
was  a  sufficient  compliance  with  s.  1  of  the 
Union  Assessment  Committee  Amendment 
Act  1864  and  therefore  that  they  were 
entitled  to  appeal  against  the  said  rate 
made  on  the  15th  day  of  April  1907. 

(2)  That  it  was  not  necessary  for  them  to 
give  any  notice  of  objection  to  the  supple- 
mental valuation  list  approved  on  the  10th 
day  of  April  1907,  because  it  did  not  con- 
tain an^r  reference  to  the  said  hereditament 
the  subject  of  the  said  appeal,  and  further 
that  the  said  list  was  a  nullity  because  it 
did  not  state  the  date  on  which  it  was 
made. 

(3)  That  it  was  not  now  open  to  the 
appellants  to  take  a  preliminary  objection 
to  the  hearing  of  the  said  appeal  because 
they  had  applied  for  and  obtained  a  respite 
of  the  saia  appeal  at  the  quarter  sessions 
held  in  Julv  1907. 

19.  We  held  that  the  respondents  had 
duly  taken  objection  to  the  list  on  which 
the  rate  of  the  15th  April  1907  had  been 
made  and  that  as  the  assessment  committee 
had  not  given  its  decision  on  that  objection 
till  22nd  May  1907  the  respondents  had 
appealed  to  the  first  possible  quarter  ses- 
sions and  therefore  that  the  contention  of 
the  appellants  was  incorrect,  and  overruled 
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their  preliminary  objection  subject  to  a  case 
to  be  stated  for  the  opinion  of  the  Kine's 
Bench  Division,  and  heard  and  allowed  tne 
said  appeal  and  reduced  the  assessment  of 
the  said  hereditament  from  £1,350  gross 
and  £900  rateable  value  to  £l,130  ffross 
and  £750  rateable  value  and  amendea  the 
said  rate  of  the  15th  day  of  April  1907 
accordingly. 

20.  The  question  for  the  opinion  of  the 
court  is  whether  the  decision  of  the  quarter 
sessions  overruling  the  preliminary  objec- 
tion was  right  in  law. 

(Signed)       John  Sankey 

(for  appellants). 
Walter  C.  Byde 
(for  respondents). 
(Signed)       O.  H.  Jones, 

Chairman,  Q.  S.,  Glamorgan. 

The  Union  Assessment  Committee  Act, 
1862,  s.  24.  provides  :  "Every  valuation  list 
approved  by  the  committee,  and  delivered 
to  the  overseers  of  the  parish  to  which  the 
same  relates,  shall,  with  and  subject  to  the 
alterations  and  additions  for  the  time  being 
made  therein  or  thereto  by  any  supple- 
mental valuation  lists  so  approved  and 
delivered,  be  the  valuation  list  in  force  in 
such  parish,  except  in  the  case  of  any 
parish,  as  is  nereinaf ter  referred  to,  in  which 
the  pK>or  rate,  or  assessment  for  the  poor 
rate,  is  made  under  the  authority  of  a  local 
Act,  until  a  new  valuation  list  in  substitu- 
tion for  the  same  be  approved  and  delivered 
in  like  manner." 

The  Union  Assessment  Committee  Amend- 
ment Act  1864,  s.  1,  provides  :  "  Before  any 
appeal  shall  be  heard  by  any  special  or 
quarter  sessions  against  a  poor  rate  made  for 
any  parish  contained  in  any  union  to  which 
the  Union  Assessment  Committee  Act,  1862, 
applies,  the  appellant  shall  give  twenty-one 
days  notice  in  writing  previous  to  the 
special  or  quarter  sessions  to  which  such 
appeal  is  to  be  made  of  the  intention  to 
appeal,  and  the  grounds  thereof,  to  the 
assessment  committee  of  such  union  :  Pro- 
vided, that  after  the  first  day  of  August  next 
no  person  shall  be  empowered  to  appeal  to 
any  sessions  against  a  poor  rate  made  in 
conformity  v-'itn  the  valuation  list  approved 
of  by  such  committee,  unless  he  shall  have 
given  to  such  committee  notice  of  objection 
against  the  said  list,  and  shall  have  failed 
to  obtain  such  relief  in  the  matter  as  he 
deems  just  ;  and  which  objection,  after 
notice  given  at  any  time  in  the  manner 
prescribed  by  the  said  Act  with  respect 
to  objections,  the  committee   shall   hear, 
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with  full  power  to  call  for  and  amend  such 
list,  although  the  same  has  been  approved 
of;  and  no  subsequent  list  has  been  trans- 
mitted to  them,  and  if  thev  amend  the 
same  shall  give  notice  of  such  amendment 
to  the  overseers,  who  shall  thereupon  alter 
their  then  current  rate  accordingly." 

AM  Thamasy  K.C.  (John  Sankey  with 
him)  for  the  Pontypridd  Union  Assessment 
Committee. — The  valuation  list  to  which 
notice  of  objection  was  required  by  s.  1  of 
the  Union  Assessment  Committee  Amend- 
ment Act,  1864,  was  the  last  supplemental 
list  approved  on  April  10th,  1907.  That  is 
clear  from  s.  24  of  the  Union  Assessment 
Committee  Act,  1862.  There  was  no  notice 
of  objection  to  that  list,  and  therefore  the 
requirements  of  s.  1  of  the  Act  of  1864  have 
not  been  carried  out.  In  this  parish  there 
was  a  new  valuation  list  every  six  months. 
Secondly,  this  was  an  appeal  against  the  rate 
made  on  April  1 5th,  1907.  The  Breweries 
Company  have  never  given  to  the  assessment 
committee  notice  of  objection  to  that  rate, 
and  therefore  they  are  not  entitled  to 
^peal  against  it  {R,  v.  Great  Western 
Rail,  Co,j  supra;  R.  v.  Essex  JJ,^  supra). 
Thirdly,  the  only  effect  of  asking  jfor  a 
respite  is  that  one  cannot  afterwards  object 
to  the  notice  of  appeal  {R.  v.  West  Riding 
JJ.  {1SS3\  6  B.  *k  Ad.  667,  and  R,  v.  Eert- 
fordshire  JJ.  {1833\  4  B.  &  Ad.  561).  As  to 
the  fourth  point,  that  the  list  was  not 
dated  by  the  overseers,  the  list  must  be 
dated  by  the  assessment  committee,  and  it 
was  dated  by  them.  The  overseers  have 
to  sign  and  deposit  the  list,  but  they  need 
not  date  it. 

Walter  Ryde  {Trevor  Evans  with  him),  for 
the  Rhondda  Vallejr  Breweries  Company. — 
The  original  valuation  list,  as  amended  from 
time  to  time,  is  the  valuation  list  to  which 
notice  of  objection  has  to  be  given.  Section  24 
of  the  Union  Assessment  Committee  Act, 
1862,  was  passed  solely  with  a  view  to  ss.  28 
and  29,  which  show  that  the  lists  made 
from  time  to  time  are  one  list  only  for  the 
purposes  of  value,'and  not  quoad  procedure. 
The  Act  of  1862  provided  the  machinery 
for  settling  the  list,  and  for  objections. 
All  that  s.  1  of  the  Act  of  1864  does  is 
to  give  the  assessment  committee  a  locus 
poeniteniicB  before  being  landed  with  the 
costs  of  an  appeal.  Secondly,  it  is  said 
that  we  cannot  support  our  appeal  against 
the  rate  made  on  April  15th,  1907,  by  means 
of  a  notice  of  objection  given  on  Novem- 
ber iqth,  1906,  to  the  then  last  deposited 
valuation  list.   We  have,  however,  app^ed 
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against  a  rate  which  was  made  after  our 
notice  of  objection  was  given,  but  before 
our  notice  of  objection  was  heard.  In  R.  v. 
Great  Western  Rail,  Co,y  supra^  there  was  an 
appeal  against  the  first  rate,  and  it  was  held 
that  the  objection  could  not  be  of  force  as  to 
the  appeal  against  a  subsequent  rate,  but  an 
objection  mctde  during  the  currency  of  a  rate 
will  support  an  appeal  against  a  subsequent 
rate  if  m  fact  there  is  no  appeal  a^inst 
the  earlier  rate  (R,  v.  Denbighshire  JJ.^ 
supra;  R,  v.  Wiltshire  J  J,  (1879),  43  J.  P. 
654  ;  4  Q.  B.  D.  326).  This  case  would  be 
exactly  the  same  as  R  v.  Denbighshire  JJ,^ 
supra^  but  for  the  fact  that  the  decision  of 
the  assessment  committee  on  the  objection 
was  not  given  till  May  22nd.  1907,  but 
that  makes  no  difference,  for  tne  delay  of 
the  assessment  committee  in  giving  their 
decision  till  after  the  making  of  the  rate 
on  April  15th,  1907,  cannot  deprive  us  of 
the  right  which  we  should  otherwise  have 
had  to  appeal  against  the  April  rate. 
Thirdly,  as  to  the  appeal  ha\in^  been 
respited,  I  rely  on  R.  v.  Hertfordshire  JJ., 
supra,  to  this  extent,  that  the  person 
objecting  to  jurisdiction  must  take  his 
objection  at  the  earliest  possible  moment, 
and  the  absence  of  a  notice  of  objection 
to  the  assessment  committee  goes  to  the 
root  of  the  appeal.  The  assessment  com- 
mittee waived  the  necessity  for  notice  of 
objection  by  admitting  the  existence  of 
facts  which  brought  the  case  within  s.  1 
of  the  Act  of  1864.  Fourthly,  the  form  in 
the  Schedule  to  the  Act  of  1862  shows  that 
the  list  must  be  dated  by  the  overseers. 

Abel  Thomas,  K.C.,  in  reply. 

Alverstone,  L.C.J.— In  this  case  I  think 
the  appeal  fails.  One  has  been  taken  very 
pleasantly  through  the  paths  we  have  had 
to  travel  in  this  court  not  infrequently, 
but  I  am  sorry  it  is  not  possible  to  keep 
in  one's  head  always  all  the  points  on  whicn 
the  matter  has  been  argued.  I  think  the 
appeal  fails  on  both  points.  I  do  not  think 
it  was  open  to  the  assessment  committee, 
the  appeal  having,  at  their  own  request, 
been  respited,  to  raise  the  objection  at  the 
second  sessions,  but  it  is  so  easy  to  take 
either  one  view  or  the  other  that  I  think  I 
had  better  state  why  I  think  our  decision 
on  this  point  is  correct.  These  provisions 
as  to  objections  to  appeals  being  heard,  as 
has  been  pointed  out  more  than  once,  must 
be  construed  strictly ;  they  are,  of  course, 
to  be  construed  so  that  effect  be  given 
to  the  statute;    but   they  are  not  to  be 


Digitized  by 


Google 


MAGISTEBTAIi   CASES. 


Rhqndda  Valley  Breweries  Co.,  Limi- 
ted V.  Pontypridd  Un.  Assess.  Com. 

strained.  Now  the  appellant  probably  can- 
not enter  his  appeal  at  all  if  he  has  not  been 
before  the  assessment  committee.  Take  a 
case  where  he  has  never  been  at  all  before 
the  assessment  committee.  I  know  of  no 
statute  which  enacts  that  before  an  appeal 
is  entered  the  notice  must  be  proved  in  a 
particular  way,  though  there  is  a  statute 
which  says  that  before  a  party  can  appeal 
he  is  to  give  notice.  So,  by  s.  1  of  the  Act 
of  1864,  a  party  is  not  empowered  to  appeal 
unless  he  has  given  written  notice.  Mr. 
Abd  Thomas  has  very  ingeniously  suggested 
that  after  all  this  was  only  an  aajoumment, 
and  that  on  an  acMournment  a  partjr  retains 
all  the  rights  that  he  had  before.  If  it  was  an 
a4joumment  in  the  ordinary  sense  I  should 
agree.  But  an  entry  and  a  respite  seem  to 
me  rather  different  things.  The  appeal 
cannot  be  entered  unless  the  court  is 
empowered  to  entertain  it ;  the  respondent 
is  there;  the  respondent  knows  whether 
he  is  j^>ing  to  raise  this  point.  If  he  does 
not  raise  this  point  the  appeal  will  go  on. 
The  representative  of  the  assessment  com- 
mittee IS  l^ere  at  the  sessions  intending  to 
ask  for  an  acyoumment ;  and  he  may  well 
have  thought  that  inasmuch  as  the  man 
had  been  before  them  on  this  very  same 
rateable  value  within  the  previous  two 
months,  and  as  a  decision  was  not  given, 
they  ought  not  to  raise  it.  I  see  no  reason 
why  this  should  not  be  waived  ;  and,  in  my 

I'uttement,  dealing  with  a  section  of  this 
dnd,  if  it  is  a  point  which  can  be  waived, 
the  respondents^  consenting  to  the  entry  of 
the  appeal  and  the  respite  ought  to  be 
within  the  same  principle  which  has  been 
applied  to  the  failure  to  prove  the  notic^, 
or  the  objection  taken  to  the  notices.  It  is 
quite  easy  to  g^ive  reasons  for  coming  to 
another  conclusion  ;  but  I  think  that  in  the 
case  of  such  enactments  we  ought  to  lean 
to  those  considerations  which  give  the  court 
jurisdiction.  And  I  see  no  reason  to  say 
that  this  may  not  be  waived,  inasmuch  as 
another  objection  might  be  waived ;  and 
the  assessment  committee  having  had  it  in 
their  power  to  stop  the  appeal  being 
entertained  at  all,  I  do  not  thmlc  we  ought 
to  dlow  that  point  to  be  raised,  any  more 
than  the  notice  point  (which  would  be  fatal) 
was  allowed  to  be  raised,  after  the  appeal 
has  been  respited.  I^  however,  think  tnat  I 
ouj^ht  also  to  give  judgment  on  the  first 
point  bcKAUse  it  has  oeen  argued  before  us, 
and  tnis  case  may  go  further,  and  although 
our  opinions  may  not  have  any  weight  with 
the  court,  at  the  same  time  I  think  one 
ought  to  give  what  assistance  one  can  to 
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other  courts  in  these  cases.  Now,  in  this 
case  it  is  first  said  that  because  a  supple- 
mental valuation  list  was  made  in  April,  1907, 
therefore  it  must  be  taken  that  there  was 
somethinff  in  the  nature  of  a  new  valuation 
list,  and  that  the  obligation  rested  upon  the 
appellant  to  give  notice  of  objection  before 
the  assessment  committee  after  the  April 
rate,  because  there  had  been  a  further 
deposited  list.  Now  I  think  when  the 
position  of  the  supplemental  list  is  con- 
sidered, that  argument  ou^ht  not  to  prevail. 
This  is  reallv  a  very  striking  instance  of 
what  would  be  the  impropriety  or  hardship 
of  applying  such  a  rule.  In  this  case  there 
were  some  ten  or  fifteen  lists  ;  thejr  began 
in  October,  1900,  and  go  on,  two  m  1901, 
two  in  1902,  two  in  1903,  and  so  on.  There 
were,  practically  speakins,  twelve  or  thirteen 
lists,  and  in  none  of  those  supplemental 
lists  does  the  name  of  the  Rhondda  Valley 
Brewery  Company  appear  at  all  after  that 
of  December  4th.  1901.  All  these  supple- 
mental lists  would  be  of  new  premises,  new 
buildings  or  additions  to  buildings ;  they 
having  nothing  to  do  with  rateable  value. 
As  Mr.  Ryde  points  out,  if  it  is  to  be 
treated  as  a  redeposit  of  the  whole  list, 
certain  things  would  have  to  be  done,  which 
have  not  been  done,  and  which  it  is  not 
suffgested  ought  to  have  been  done.  In  my 
judgment  the  deposit  of  the  supplementid 
list,  although  it  is  for  many  purposes  a 
deposit  of  the  list,  which  will  make  it  the 
effective  list  for  the  whole  parish  or  union, 
and  although  very  likely  it  might  give  the 
appellant  certain  rights,  if  he  wanted  to 
oDject  to  something  in  the  supplemental 
list,  possibly  to  object  to  his  own  valuation, 
on  tne  ground  that  he  was  not  properly 
rated,  having  regard  to  the  items  in  the  new 
supplemental  list,  it  cannot  be  regarded  as 
bemg  what  I  may  call  a  redeposit  of  the  first 
list.  Therefore  it  seems  to  me  that  the 
court  ought  not  to  accede  to  the  point  taken 
by  Mr.  Aid  Thomas^  that  each  successive 
supplemental  valuation  list,  and  notably 
the  valuation  list  of  April  10th,  1907,  im- 
posed on  the  brewery  company  the  obliga- 
tion to  give  a  fresh  notice  to  the  assessment 
committee.  But  that  does  not  dispose  of 
the  whole  case ;  there  still  is  the  difficulty, 
to  my  mind,  as  to  what  is  the  position  with 
regard  to  the  two  rates  which  have  been 
made,  assuming  that  there  was  a  proper 
objection  to  the  valuation  list  which  was  in 
force  in  the  month  of  October,  1906.  This 
is  one  of  the  cases  which  has  been  not 
infrequently  pointed  out  as  likely  to  occur, 
where  for  a  long  time  a  man  has  acquiesced 


2  r 


Digitized  by 


ytSoogle 


THE   JUSTICE   OF   THE    PEACE. 


Rhondda  Valley  Breweries  Co.,  Limi- 
ted V,  Pontypridd  Un.  Assess.  Com. 

in  the  rating  or  valaation  and  has  not 
appealed.  In  the  autumn  of  1906  the  appel- 
lants were  minded  to  raise  the  question,  and 
accordingly  the^  gave  notice  of  objection. 
Their  notice  having  been  given  in  November 
the  decision  was  not  ^ven  until  May  22nd, 
1907.  During  that  time  there  had  been 
two  rates  made,  one  on  November  1st,  1906, 
and  the  other  on  April  16th,  1907.  It  is 
said  by  Mr.  Abel  Thomas  that  inasmuch  as 
the  appeal  was  against  a  second  rate,  there 
must  be  another  notice  of  objection.  Now 
it  really  cannot  be  contested  that  the  deci- 
sion in  the  case  of  E,  v.  Denbighshire  JJ.^ 
supray  is  in  favour  of  Mr.  Bt/de^  because 
there  Coleridge,  L.C.J.,  and  Mathew,  J., 
decided  that  inasmuch  as  notice  of  objec- 
tion had  once  been  given  and  the  appeal 
was  brought  against  the  first  effective  rate, 
the  appeal  would  lie,  and  that  is  what  Itriedto 
summarise  when  I  said  that  I  thought  the 
result  of  the  decisions  was  that  if  a  person 
has  been  before  the  assessment  committee 
and  fails  to  obtain  the  relief  to  which  he  is 
entitled  in  respect  of  the  matter  which  he 
is  making  the  subject  of  the  appeal,  he  need 
not  go  before  the  committer  again.  But  it 
is  said  that  that  case  is  not  an  authority 
for  Mr.  Hyde,  because  Mr.  Abel  Thomas 
suggests  thisit  B.  v.  Great  Western  Bail.  Cc^ 
supra,  approved,  as  it  certainly  was,  by  this 
court  in  M,  v.  Essex  JJ,,  supra,  supports  his 
contention  that  wherever  there  is  a  second 
rate  there  must  be  a  second  objection. 
Now  if  I  attempt  to  reconcile  the  earlier 
cases  it  must  be  by  pointing  out  that  in 
B.  V.  Great  Western  Bail.  Co.,  supra,  there 
had  been  an  appeal  against  both  rates ; 
and  that  B.  v.  Derbyshire  JJ.  (1871),  35  J.  P. 
663,  supported  the  view  that  B.  v.  Great 
Western  Bail.  Co.,  supra^  was  right,  and 
that  in  B.  v.  Denbighshire  JJ.,  supra,  there 
had  been  no  appeal  against  the  first  rate. 
Therefore,  it  seems  to  me  in  this  case, 
assuming  the  decisions  to  be  conflicting, 
that  we  are  bound  by  B.  v.  Denbighshire  J  J, 
supra.  But  I  repeat  again  that  I  think 
they  are  not  conflicting ;  and  therefore  in 
a  case  where  there  has  been  no  appeal 
against  the  rate  made  before  the  failure  to 
obtain  relief  was  established,  and  an  appeal 
immediately  afterwards  against  the  first 
effective  rate,  it  is  not  necessary  to  go  before 
the  assessment  committee  again.  What 
troubles  one  in  these  cases  is  the  fact  that 
the  party  rated  might  also  undoubtedly 
have  appealed  against  the  first  rate ;  and 
had  he  done  so  the  case  might  then  have 
come  within  one  of  the  other  decisions. 
But  in  this  case  it  seems  to  me  that  we  are 
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bound  in  this  court  by  the  decision  in  B.  v. 
Denbighshire  J  J.,  supra,  and,  speaking  for 
myself,  I  believe  that  looked  at  in  the  way  I 
looked  at  them  and  endeavoured  to  deal 
with  them  in  B.  v.  Essex  JJ.,  supra^  there 
will  not  be  found  to  be  any  inconsistency 
between  them.  I  think,  therefore,  on  both 
grounds  the  appeal  must  be  dismissed. 

Darling,  J.,  and  Sutton,  J.,  concurred. 

Appeal  dismissed. 
Leave  to  appeal. 

Solicitors  for  Pontypridd  Union  Assess- 
ment Committee :  Wrentmore  &  Son,  for 
Spickett  &  Sons,  Pontypridd. 

Solicitors  for  Rhondda  Valley  Breweries 
Co. :  Blundell,  Gordon  <k  Co. 
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KING'S  BENCH  DIVISION. 


May  26,  1908. 

(Before  Alverstone,  L.C.J.,  Darung  and 
Sutton,  J  J.) 

HiNDLE  AND  PaLMER  V.  NOBLETT. 

Locomotives  —  Emission  of  smoke  —  Con- 
struction —  Temporary  or  accidental 
cause— Evidence— Highways  and  Loco- 
motives (Amendment)  Act,  1878  (41  & 
42  Vict.  c.  77),  s.  30— Locomotivas  on 
Highways  Act,  1896  (69  &  60  Vict, 
c.  36),  8.  1— Heavy  Motor  Car  Order, 
1904,  Art.  IIL 

The  appellants  were  summoned  under  s.  30 
0/  the  Highways  and  Locomotives 
{Amendment)  Act,  1878, /<3r  respectively 
using  on  a  highway  two  motor  engines 
which  did  not  so  far  as  practi&Me 
consume  their  own  smoke.  It  vhis 
proved  that  on  the  highioay  the  motor 
engines  had  emitted  an  excessive  quan- 
tity of  smoke  and  steam  while  they  were 
respectively  in  charge  of  the  appellants. 
Evidence  tpas  given  on  behalf  of  the 
appellants  tha^  the  engines  were  so 
constructed  that  no  smoke  or  visible 
vapour  UHis  emitted  therefrom  except 
from  some  temporary  or  accidental 
cause.  This  evidence  uhis  not  contra- 
dicted on  the  part  of  the  respondent. 
The  justices  toere  of  opinion  that  the 
emission  of  smoke  and  steam  was  due, 
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not  only  to  the  carelesmesi  of  the  appel- 
lantt^  out  also  to  the  fact  that  on  the 
oecanon  in  question  the  engines  did  not 
so  far  as  practicable  consume  their  oum 
smoke,  and  they  were  not  satisfied  that 
the  emission  was  due  to  a  temporary  or 
accidental  cause  within  the  meaning  of 
s,  I  of  the  Locomotives  on  Hiffhways 
Act,  1896.  They  therefore  convicted  the 
appellants. 

Held,  that  as  ike  justices  had  not  found 
upon  the  evidence  that  the  locomotives 
were  so  constructed  that  no  smoke  would 
be  emitted  except  from  a  temporary  or 
accidental  cause,  they  did  not  come 
vnthin  the  exemption  contained  in 
s.  I  of  the  Locomotives  on  Highways 
Act,  1896,  and  the  appellants  were 
rightly  convicted. 

Case  stated  by  us  the  undersigned  tbree 
of  his  Majesty's  justices  of  the  peace  in 
and  for  the  county  borough  of  Bury  in  the 
county  of  Lancaster  sitting  at  Bury  afore- 
said for  the  opinion  of  this  honourable 
court  pursuant  to  20  <k  21  Vict,  c  43  and 
42and43Vict.  c.  49. 

1.  An  information  was  preferred  on  the 
10th  day  of  February  1908,  by  Richard 
Noblett  of  Bur^  aforesaid  superintendent 
of  police  (hereinafter  called  the  respon- 
dent) under  the  Highways  and  Locomo- 
tives (Amendment)  Act  1878  against  the 
above-named  appellant  John  Uindle  for 
that  he  the  said  appellant  on  the  7th  day  of 
FebruaiT  1908  at  the  county  borough  of 
Bury  aforesaid  unlawfully  did  use  on  a 
certain  highway  there  situate  calling  Tot- 
ting[ton  RoEid,  a  locomotive  to  wit  a  motor 
engine  No.  294  which  did  not  consume  so 
far  as  practicable  its  own  smoke  contrary 
to  s.  30  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878. 

2.  A  like  information  was  abo  preferred 
on  the  said  10th  day  of  February  1908  by 
the  said  respondent  under  the  said  High- 
ways and  Locomotives  (Amendment)  Act 
1878  a£^inst  the  above-named  appellant 
Frank  Pftlmer  for  that  he  the  said  appellant 
on  the  7th  day  of  February  1908  at  the 
county  borough  of  Bury  aforesaid  unlaw- 
fully did  use  on  a  certain  highway  there 
situate  called  Tottin|^n  Boad  a  locomotive 
to  wit  a  motor  engine  No.  297  which  did 
not  consume  as  far  as  practicable  its  own 
smoke  contrary  to  s.  30  of  the  Highways 
and  Locomotives  (Amendment)  Act  1878. 

3.  The  said  two  informations  were  heard 
together  and  determined  by  us  at  a  petty 
sessions  holden  at  Bury  aforesaid  on  the 
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14th  day  of  February  1908  all  the  said 
parties  being  then  present  and  upon  such 
hearing  we  convicted  each  of  the  appel- 
lants of  the  said  offence  and  fined  each 
of  them  the  sum  of  twenty  shillings  and 
ordered  each  of  them  to  pay  the  sum  of 
nine  shillings  and  sixpence  for  costs. 

4.  Each  of  the  appellants  being  dissatis- 
fied with  the  said  determination  and  con- 
viction as  being  erroneous  in  point  of  law 
duly  applied  to  us  in  writing  to  state  and 
sign  a  case  for  the  opinion  of  this  court 
and  hath  duly  entered  into  the  recognizance 
as  required  by  the  statute  in  that  behalf,  in 
pursuance  whereof  this  case  is  now  stated 
and  signed  by  us. 

5.  tf pon  the  hearing  of  the  said  informa- 
tions the  following  facts  were  admitted  or 
proved  in  the  evidence  before  us  :  (a)  That 
on  the  7th  day  of  Februai^  1908  on  the 
highway  aforesaid  an  excessive  quantity  of 
smoke  and  steam  so  dense  that  it  could  not 
be  seen  through  was  emitted  from  the  said 
motor  engine  No.  294  while  the  said  engine 
was  in  the  chaise  of  the  above-named 
appellant  John  Hindle,  and  was  travers- 
ing a  distance  of  300  yards  or  thereabouts 
and  was  drawing  one  laden  vehicle,  the 
weight  of  the  saidf  motor  engine  not  exceed- 
ing five  tons  and  the  weight  of  the  said 
motor  engine  unladen  with  the  vehicle 
unladen  drawn  by  it  not  exceeding  six  and 
a  half  tons,  (b)  That  on  the  said  7th  day 
of  February  1908  on  the  highway  aforesaid 
an  excessive  quantity  of  smoke  and  steam 
so  dense  that  it  could  not  be  seen  through 
was  emitted  from  the  said  motor  engine 
No.  297  while  the  said  engine  was  in  the 
charge  of  the  above-named  appellant  Frank 
Palmer  and  was  traversing  a  distance  of 
300  yards  or  thereabouts  and  was  not  draw- 
ing any  vehicle,  the  weight  of  the  said 
motor  engine  unladen  not  exceeding  five 
tons,  (c)  That  each  of  the  said  motor 
engines  was  at  the  time  hereinbefore  re- 
ferred to  travelling  uphill,  (d)  That  the 
above-named  appellants  upon  being  asked 
then  and  there  oy  a  police  constable  if  they 
could  account  for  the  said  emission  of 
smoke  and  steam  and  if  there  was  anything 
wrong  with  the  engines  replied  that  they 
could  not  account  for  it  and  that  it  must 
have  been  an  emission  of  exhaust  steam, 
(e)  That  in  starting  or  stopping  either  of 
the  said  engines  there  mi^ht  be  a  temporary 
or  accidental  emission  of  steam  therefrom 
going  uphill,  (f)  That  a  heavily-charged 
atmosphere  might  make  such  steam  slightly 
more  visible  than  it  would  otherwise  be. 

6.  On  behalf  of  the  appellants  evidence 
was  given  by  two  engineers,  one  of  whom 
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was  a  designer  and  engineer  employed  by 
the  makers  of  the  said  motor  engines.  The 
said  engineers  agreed  in  stating  upon  oath 
that  each  of  the  said  motor  engines  was 
equipped  with  the  best  known  mechanical 
arrangements  for  the  purpose  of  preventing 
the  emission  of  smolce  or  visible  vapour 
therefrom  and  was  in  fact  so  constructed 
that  no  smoke  or  visible  vapour  was  emitted 
therefrom  except  from  some  temporary  or 
accidental  cause.  This  evidence  was  neither 
contradicted  nor  sought  to  be  contradicted 
on  the  part  of  the  respondent. 

7.  The  respondent  contended  that  at  the 
time  hereinbefore  referred  to  the  appel- 
lants had  been  careless  and  negligent  in 
managing  and  driving  the  said  motor  engines 
respectivelv  and  that  the  said  excessive 
emission  of  smoke  and  steam  was  due  not 
only  to  such  carelessness  and  negligence  on 
their  part  but  also  to  the  fact  that  not- 
withstanding the  evidence  of  the  two 
engineers  the  said  motor  engines  did  not 
consume  so  far  as  practicable  their  own 
smoke. 

8.  The  appellants  contended :  (a)  That 
according  to  the  uncontradicted  evidence 
each  of  the  said  motor  engines  satisfi^  all 
the  conditions  prescribed  by  s.  1  of  the 
Locomotives  on  Highways  Act  1896  as 
amended  by  subsequent  statutes  and  statu- 
tory orders  and  in  particular  that  each  of 
the  said  motor  engines  was  so  constructed 
that  no  smoke  or  visible  vapour  was  emit- 
ted therefrom  except  from  some  temporary 
or  accidental  cause ;  (b)  that  by  reason  of 
the  premises  the  said  s.  30  of  the  Highways 
and  Locomotives  (Amendment)  Act  1878 
did  not  applv  to  either  of  the  said  motor 
engines ;  and  (c)  that  negligence  on  the 
part  of  the  driver  even  where  it  led  to  the 
emission  of  smoke  and  steam  from  a  motor 
engine  so  constructed  as  aforesaid  did  not 
take  the  case  out  of  the  protection  afforded 
by  s.  1  of  the  Locomotives  on  Highways 
Act  1896. 

9.  We  were  of  opinion  that  the  said  ex- 
cessive emission  of  smoke  and  steam  from 
the  said  motor  engines  was  due  not  only  to 
the  carelessness  of  the  appellants  respec- 
tively but  also  to  the  fact  that  in  our 
opinion  notwithstanding  the  evidence  given 
on  behalf  of  the  appellants  the  said  motor 
engines  did  not  while  they  were  traversing 
the  said  distance  of  300  yards  or  there- 
abouts consume  so  far  as  practicable  their 
own  smoke  and  further  that  as  neither  of 
the  appellants  themselves  tendered  any 
evidence  before  us  that  the  said  excessive 
emission  of  smoke  and  steam  was  due  to 
any  temporary  or  accidental  cause  and  as 
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we  were  not  satisfied  that  the  evidence 
as  to  the  starting  or  stopping  of  the 
said  engines  and  as  to  the  state  of  the  atmo- 
sphere given  on  behalf  of  the  said  appel- 
lants as  a  possible  cause  of  a  temporary  or 
accidental  emission  of  steam  was  evidence 
of  any  temporary  or  accidental  cause  within 
the  meaning  of  s.  1  of  the  Locomotives  on 
Highways  Act  1896  and  as  in  fact  there  was 
no  evidence  before  us  of  any  such  starting 
or  stopping  at  the  time  in  question  by  the 
said  engines  each  of  the  appellants  was 
accordingly  guilty  of  the  offence  charged  as 
aforesaid  under  s.  30  of  the  Highways  and 
Locomotives  (Amendment)  Act  1878. 

10.  The  question  for  the  opinion  of  the 
court  is  whether  upon  the  above  statement 
of  facts  we  came  to  a  correct  determination 
in  point  of  law  and  if  not  what  should  be 
done  in  the  premises. 

Given  under  our  hands  this  30th  day  of 
March  1908. 

(Signed)      Thomas  S.  Collinoe. 
Giles  Hewart. 
Lambert  Fletcher. 

The  Highways  and  Locomotives  (Amend- 
ment) Act,  1878,  s.  30,  provides  :  "  .  .  . 
every  locomotive  used  on  any  .  .  .,  high- 
way shall  be  constructed  on  the  principle 
of  consuming  its  own  smoke  ;  and  any  per- 
son using  any  locomotive  not  so  con- 
stnicted^  or  not  consuming,  so  far  as  prac- 
ticable, its  own  smoke,  shall  be  liable  to  a 
fine  not  exceeding  five  pounds  for  every 
day  during  which  such  locomotive  is  used 
on  any  sucn  .  .  .  highway." 

The  Locomotives  on  Highways  Act,  1896, 
s.  1,  provides : 

**(1)  The  enactments  mentioned  in  the 
Schedule  to  this  Act,  and  any  other  enact- 
ment restricting  the  use  of  locomotives  on 
highways  and  contained  in  any  public 
general  or  local  and  personal  Act  in  force 
at  the  passing  of  this  Act,  shall  not  apply 
to  any  vehicle  propelled  by  mechanical 
power  if  it  is  under  three  tons  in  weight 
unladen,  and  is  not  used  for  the  purpose 
of  drawing  more  than  one  vehicle  (such 
vehicle  with  its  locomotive  not  to  exceed 
in  weight  unladen  four  tons),  and  is  so  con- 
structed that  no  smoke  or  visible  vapour  is 
emitted  therefrom  except  from  any  tem- 
porary or  accidental  csMse  ;  and  vehicles  so 
exempted,  whether  locomotives  or  drawn 
by  locomotives,  are  in  this  Act  referred  to 
as  light  locomotives  .  .  ." 

The  Schedule  includes  Part  IL  of  the 
Highways  and  Locomotives  (Amendment) 
Act,  1878. 
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The  Heavy  Motor  Car  Order,  1904, 
Art.  III.,  provides  : 

"  Notwithfttanding  anything  in  the  Motor 
Car  Acts,  1896  and  1903,  and  except  as  is 
otherwise  provided  in  the  regulations,  a 
heavy  motor  car  may  be  used  on  a  high- 
way if  the  weight  of  the  heavy  motor  car 
unladen  does  not  exceed  five  tons,  or  if  the 
weight  of  the  heavy  motor  car  unladen  with 
the  weight  of  an  unladen  vehicle  drawn  by 
it  does  not  exceed  six  and  a  half  tons.'' 

Gordon  Hetoart^  for  the  appellants.— A 
locomotive  which  comes  within  the  High- 
ways and  Locomotives  (Amendment)  Act, 
1878,  must  under  that  Act  satisfy  two  con- 
ditions :  it  must  be  constructed  on  the 
principle  of  consuming  its  own  smoke,  and 
it  must  so  far  as  practicable  consume  its 
own  smoke  in  fact.  But  s.  1  of  the  Loco- 
motives on  Highwavs  Act,  1896,  as  amended 
by  Art.  III.  of  the  Heavy  Motor  Car  Order, 
1904,  is  more  favourable  to  locomotives, 
and  under  that  section  it  is  enough  to  say 
that  the  locomotive  is  of  a  particular  type 
of  construction ;  and  if  it  is  of  that  type, 
it  may  occasionally  misbehave  itself.  In 
Bex  V.  Wilbraham  (1907),  71  J.  P.  336,  the 
summons  was  under  the  Act  of  1878,  but 
that  Act  does  not  appl^  here,  as  is  clear 
from  the  facts  found  m  the  case.  This 
locomotive  is  constructed  so  as  to  consume 
its  own  smoke,  and  is  within  the  exception 
contained  in  s.  1  of  the  Act  of  1896  as 
amended  by  Art.  III.  of  the  Heavy  Motor 
Car  Order,  1904.  [He  also  referred  to 
iitar  Omnibus  Co.  v.  Tagg  (1907),  71  J.  P. 
362.] 

T.  F,  Bymey  for  the  respondent.— Sec- 
tion 30  of  the  Act  of  1878  applies  to  this 
locomotive,  which  makes  botn  smoke  and 
steam,  and  is  a  steam  engine.  The  cases 
cited  are  cases  of  petrol  motor  cars.  On 
the  facts  found  this  engine  does  not  come 
within  the  exemption  contained  in  s.  1  of 
the  Locomotives  on  Highways  Act,  1896, 
because  it  is  found  by  the  justices  that  it 
did  emit  smoke  or  vapour,  and  that  this 
was  not  due  to  a  temporary  or  accidental 
cause.  That  finding  negatives  the  engine 
being  within  s.  1  of  the  Act  of  1896,  and  it 
is  therefore  bound  to  consume  its  own 
smoke. 

ffewart  in  reply. 

Alvebstone,  L.C.J.— These  appellants 
were  summoned  under  s.  30  of  tne  High- 
ways and  Locomotives  (Amendment)  Act, 
1878,  and  prima  facie  they  had  committed 
an  offence  under  that  section,  because  they 
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were  each  using  a  locomotive  which  was  not 
as  far  as  practicable  consuming  its  own 
smoke  ;  but  they  say  that  that  section  does 
not  apply.  In  order  to  make  that  argument 


good  they  must  show  that  they  come  within 
8.  1  of  the  Locomotives  on  Highways  Act, 
1896.  This  is  what  the  magistrates  have 
found  :  "  We  were  of  opinion  that  the  said 
excessive  emission  of  snioke  and  steam 
from  the  said  motor  engines  was  due  not 
only  to  the  carelessness  of  the  appellants 
respectively,  but  also  to  the  fact  that,  in 
our  opinion,  notwithstanding  the  evidence 
given  on  behalf  of  the  appellants,  the 
said  motor  engines  did  not  while  they 
were  traversing  the  said  distance  of  300 
yards  or  thereabouts  consume  so  far  as 
practicable  their  own  smoke;  and  fur- 
ther, that  as  neither  of  the  appellants 
themselves  tendered  any  evidence  before 
us  that  the  said  excessive  emission  of 
smoke  and  steam  was  due  to  any  temporary 
or  accidental  cause,  and  as  we  were  not 
satisfied  that  the  evidence  as  to  the  starting 
or  stopping  of  the  said  engines,  and  as  to 
the  state  ot  the  atmosphere,  given  on  behalf 
of  the  said  appellants  as  a  possible  cause  of 
a  temporary  or  accidental  emission  of  steam 
was  evidence  of  any  temporary  or  acci- 
dental cause  within  the  meaning  of  s.  1  of 
the  Locomotives  on  Highways  Act,  1896." 
That  amounts  to  this,  that  they  did  not 
consider  that  the  excuse  of  the  appellants 
showed  that  the  emission  was  only  aue  to  a 
temporary  or  accidental  cause  :  or,  in  other 
words,  that  they  did  not  take  tne  view  that, 
however  good  might  have  been  the  con- 
struction, the  locomotives  were  so  con- 
structed that  no  smoke  would  be  emitted 
except  from  a  temporary  or  accidental 
cause.  They  have  found  a  fact,  which  pre- 
vents the  application  of  the  exception 
enacted  by  s.  1  of  the  Locomotives  on 
Highways  Act,  1896,  in  favour  of  this  par- 
ticular class  of  locomotive.  The  magistrates 
go  on  to  say  :  "and  as  in  fact  there  was  no 
evidence  before  us  of  any  such  starting 
or  stopping  at  the  time  in  question  by  the 
said  engines,  each  of  the  appellants  was 
accordingly  guilty  of  the  offence  charged 
as  aforesaid  under  s.  30  of  the  Highways 
and  Locomotives  (Amendment)  Act,  1878." 
I  understand  that  to  mean  that  they  con- 
cluded that  the  smoke  came  out  not  from 
a  temporary  or  accidental  cause,  and  there- 
fore tney  did  not  believe  that  the  loco- 
motives were  so  constructed  as  to  consume 
so  far  as  practicable  their  own  smoke,  and 
therefore  the  appellants  were  liable  under 
s.  30  of  the  Highways  and  Locomotives 
(Amendment)  Act^  1878.  If  in  any  previous 
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case  I  was  supposed  to  say  that  a  driver 
who  was  negligent  would  not  be  liable,  I 
certainly  did  not  mean  to  decide  anything 
of  the  kind.  Those  observations  were  made 
in  Bex  v.  WUhmham^  gupra^  a  case  in 
which  the  only  point  argued  was  with 
regard  to  the  liability  of  the  owner.  It 
must  not  be  taken  that  the  driver  cannot 
be  summoned  where  the  emission  of  steam 
or  smoke  has  been  occasioned  by  his  negli- 
gence. I  think  that  the  decision  of  the 
magistrates  was  right,  and  the  appeal  must 
be  dismissed. 

Darling,  J.— I  am  of  the  same  opinion. 
The  question  is,  whether  upon  the  facts 
the  magistrates  ought  to  have  held  that  the 
appellants  were  entitled  to  the  protection 
of  s.  1  of  the  Locomotives  on  Highways 
Act,  1896.  That  section  enacts  that  there 
shall  be  no  conviction  if  the  engine  is  so 
constructed  that  it  does  not  emit  smoke 
except  by  reason  of  some  temporary  or 
accidental  cause.  Evidence  was  called  to 
show  that  these  engines  were  so  con- 
structed, and  that  except  from  such  a  cause 
they  could  not  possibly  emit  smoke.  The 
magistrates  heard  that  evidence,  but  they 
heard  other  evidence,  and  they  came  to 
the  conclusion  that  the  engines  emitted 
smoke,  not  temporarily  or  accidentally,  but 
as  a  part  of  their  ordinary  working.  It 
seems  to  me  that  they  applied  a  very 
homely  and  useful  maxim  to  these  en^nes, 
namely,  that  the  proof  of  the  pudding  is 
in  the  eating.  They  found  that,  notwith- 
standing all  that  was  said  in  theory,  they 
really  did  that  which  they  were  designed 
not  to  do,  and  therefore  the  magistrates 
held  that  the  engines  were  not  within  the 

?rotection  of  s.  1  of  the  Locomotives  on 
lighways  Act,  1896,   and   convicted    the 
drivers. 


7a  J.  p.  S75. 
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Sutton,  J.— I  agree. 


Appeal  dismissed. 


Boote, 


Solicitors    for    the    appellants  : 
Edgar  &  Co.,  Manchester. 

Solicitors  for  the  respondent :  Snow,  Fox 
and  Higginson,  for  Harcourt  E.  Clare, 
Preston. 


May  29 ;  June  1,  1908. 

(Before  Alvbrstone,  L.C.J.,  Darling  and 
Sutton,  JJ.) 

Rees  V,  Davis. 

Sale  of  food  and  drugs— Milk— Adultera- 
tion—  Defence  of  warranty— Sale  of 
Food  and  Drugs  Act,  1875  (38  & 
39  Vict  c.  63),  s.  25. 

The  appellant  was  summoned  under  s,  6  of 
the  Sale  of  Food  and  Drugs  Act,  1875, 
for  selling  to  the  pr^'udice  of  the  pur- 
chaser milk  not  of  the  nature,  substance 
and  quality  demanded.  The  appellant 
set  up  a  uHiiTanty  contained  m  a  con- 
tract by  which  his  vendor,  Edwards, 
agreed  to  supply  to  the  appellant  the 
milk  supplied  to  Edwards  by  one  BcUn- 
bridge  in  the  same  condition  as  received 
and  as  warranted  by  him,  viz,,  rmre 
new  unskimmed  millc,  and  in  a  label 
which  was  attached  to  the  particular 
milk  in  question  and  was  addressed  to 
Edtoards  and  which  had  on  it  the 
words,  "  Warranted  pure  new  and  un- 
skimmed milk,"  The  afrpellant,  as 
agent  for  Edufards,  received  at  the 
railway  station  the  particular  milk  in 
question,  which  had  been  consigned 
from  Bainbridge  to  Edwards. 

Held,  that  whether  the  label  was  or  was  not 
a  sufficient  warranty  within  s,  25  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  svch  a 
warranty  vkls  contained  in  the  contract 
between  Edwards  and  the  appellant, 
and  the  label  constituted  a  sufficient 
connection  between  the  particular  con- 
signment and  the  Warranty,  and  there- 
fore the  appellant  could  not  be  convicted. 

Case  stated  by  Albert  Rowland  Cluer, 
Esq.,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis  sitting  at  Old 
Street  in  the  county  of  London  and  within 
the  metropolitan  police  district  under  the 
statutes  20  <k  21  Vict.  c.  43  and  42  & 
43  Vict.  c.  49. 

1.  The  appellant  was  summoned  before 
me  on  the  17th  day  of  March  1908  to 
answer  a  complaint  made  by  the  respon- 
dent Qeorge  Edward  James  Davis,  sanitary 
inspector  to  the  council  of  the  metropolitaQ 
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borough  of  Finsbury,  the  proper  authority 
for  enforcing  in  the  borough  of  Finsbury 
the  provisions  of  the  Sale  of  Food  and 
Dru^  Acts,  1875  to  1899,  for  that  the 
appellant  did  within  the  borough  of  Fins- 
bury on  the  3lst  January  1908  unlawfully 
sell  to  the  respondent  to  the  prejudice  of 
the  purchaser  a  certain  article  of  food  (to 
wit)  milk  which  had  been  adulterated  oy 
the  admixture  of  water  to  the  extent  of 
13*7  ])er  cent,  over  and  above  the  normal 
quantity  of  that  constituent  so  that  the 
milk  was  not  of  the  quality  substance  or 
nature  of  the  article  demanded  by  the  pur- 
chaser contrar3r  to  the  statute  in  that  case 
made  and  provided. 

2.  I  after  hearing  the  case  convicted  the 
appellant  and  ordered  him  to  pay  a  fine  of 
£10. 

3.  At  the  hearing  of  the  said  complaint 
the  following  facts  were  admitted  or  proved 
in  evidence  before  me : 

(a)  That  on  the  Slst  January  1908  the 
respondent  purchased  from  the  appellant 
one  pennyworth  of  milk  which  on  analysis 
was  found  to  be  adulterated  to  the  extent 
of  13 '7  per  cent  additional  water  and  the 
analyst's  certificate  to  that  effect  was  pro- 
duced. 

(b)  That  within  the  period  prescribed  by 
the  said  Acts  the  appellant  duly  sent  to  the 
res^ndent  who  duly  received  the  same  a 
notice  of  intention  to  rely  on  a  warranty 
together  with  a  copy  of  a  contract  dated 
18th  November  1907  made  between  W.  H. 
Edwards  of  15  Little  James  Street,  W.C.. 
and  the  appellant,  and  a  copy  of  a  label 
dated  January  30th  1908  signed  by  G.  H. 
Bainbridge. 

(c)  That  from  the  date  of  the  said  con- 
tract until  after  the  3l8t  January  1908  the 
appellant  received  the  milk  consigned  from 
Iteimbridge  to  W.  H.  Edwards  at  St.  Pancras 
Station. 

(d)  That  the  milk  the  subject  of  these 
proceedings  arrived  at  St  Pancras  Station 
from  BainDridg;e  about  3.40  a.m.  on  the  31st 
January  1908  in  a  chum  with  the  name 
Bainbndge  upon  it  and  to  which  was 
attached  the  label  above  referred  to.  That 
the  same  was  at  the  station  till  5  a.m.  when 
it  was  delivered  to  the  appellant's  carman 
by  the  station  foreman  and  that  nothing 
was  done  to  the  milk  while  it  was  at  the 
station.  That  the  carman  delivered  the 
milk  to  the  appellant  exactly  as  he  received 
it.  That  the  milk,  remained  in  the  charge 
of  the  appellant  and  his  son  until  12.30  p.m., 
when  the  appellant  gave  a  portion  of  same 
to  his  milk  carrier  exactly  as  he  received  it. 
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That  the  milk  carrier  sold  the  same  to  the 
respondent  exactly  as  he  received  same  from 
the  appellant. 

4.  On  behalf  of  the  appellant  it  was 
ar^ed  that  the  contract  and  label  con- 
tamed  a  sufficient  warranty  within  s.  25  of 
the  Sale  of  Food  and  Drugs  Act  1875  and 
that  the  case  was  covered  by  the  decision 
in  Evans  v.  Weatheritt  (1907),  71  J.  P.  228 ; 
[1907]  2  K.  B.  80. 

5.  The  respondent  contended   that   the 


contract  was   not   a  warrantv  at   all  by 

uppfy  pure  milk 

to  the  appellant  but  merely  a  contract  to 


Edwards  that  he  would  supply  pure  mill 


supply  niin^  to  him  in  the  same  condition 
as  received  by  Edwards  from  Bainbridge. 

6.  I  was  of  opinion  that  the  contract  did 
contain  a  good  warranty  but  that  there  was 
no  sufficient  evidence  in  writing  to  connect 
that  warranty  with  the  specific  delivery  of 
January  31st  1908  to  the  appellant  and  that 
the  label  was  insufficient  for  this  purpose 
and  I  Uiought  that  this  point  was  governed 
by  the  decision  in  Waits  v.  Stevens  (1906)^ 
70  J.  P.  418 ;  [19061  2  K.  B.  323,  and  the 
cases  therein  referred  to,  and  I  convicted 
the  appellant  and  imposed  a  fine  of  £10  on 
him^  previous  convictions  for  similar  offences 
having  been  proved, 

7.  The  question  upon  which  the  opinion 
of  this  honourable  court  is  desired  is 
whether  I  the  said  magistrate  upon  the 
above  statement  of  facts  came  to  a  correct 
determination  and  decision  in  point  of  law 
and  if  not  what  should  be  done  in  the 
premises. 

Dated  this  13th  day  of  May  1908  at  the 
Old  Street  Police  Court 

(Signed)       A.  K.  Cluer. 

The  following  is  a  copy  of  the  contract 
above  referred  to : 

"  16  Little  James  Street,  W.C. 
"  November  18, 1907. 
"Mr.  E.  Rees, 
"  85  Long  Lane,  E.C. 

"Dear  Sir, 
"  I  hereby  agree  to  let  you  have  the  milk 
supplied  to  me  by  Mr.  Bainbridge  ex  Hazel- 
wo(Ki  about  8  to  12  bam  gallons  per  day  at 
1«.  8d.  per  barn  gall.,  from  now  until  the 
26th  ^farch  1908  delivered  to  St.  Pancras 
and  in  the  same  condition  as  received  and 
as  warranted  by  him,  viz.,  pure  new  un- 
skimmed milk. 

"Yours  truly, 

"(Signed)       W.  H,  Edwakds." 
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The  following  is  a  copy  of  the  label  above 
referred  to : 

"Warranted  Pore  New  and  Unskimmed 
Milk. 

Morning's  Milk.        I       Afternoon's  Mile. 
1  No.  Churn.   6  Barn  Galls.       No.  Churn.      Barn  Galls. 


•'(Signed) 


G.  H.  Bainbridge, 
"Farmer." 


The  Sale  of  Food  and  Drugs  Act,  1875, 
s.  2^  provides : 

"If  the  defendant  in  any  prosecution 
under  this  Act  prove  to  the  satisfaction  of 
the  justices  or  court  that  he  had  purchased 
the  article  in  Question  as  the  same  in  nature, 
substance,  ana  quality  as  that  demanded  of 
him  by  the  prosecutor,  and  with  a  written 
warranty  to  that  effect,  that  he  had  no 
reason  to  believe  at  the  time  when  he  sold 
it  that  the  article  was  otherwise,  and  that 
he  sold  it  in  the  same  state  as  when  he  pur- 
chased it,  he  shall  be  discharged  from  the 
prosecution,  but  shall  be  liable  to  pay  the 
costs  incurred  by  the  prosecutor,  unless  he 
shall  have  given  due  notice  to  him  that  he 
will  rely  on  the  above  defence." 

Avory.  K.C.  (John  Sankey  with  him),  for 
the  appellant. — The  magistrate  has  harked 
back  to  the  old  controversy  whether  there 
was  a  document  connecting  the  delivery  of 
milk  with  the  original  warrantv.  It  is 
immaterial  to  consider  whether  there  is  a 
connection,  because  the  label  which  was 
affixed  to  the  specific  delivery  was  itself  a 
warranty  {Irving  v.  Callow  Park  Dairy 
Co,  {1902),  66  J.  P.  804).  The  label  was  a 
sufficient  warranty,  and  the  findings  of  fact 
show  that  the  milk  was  delivered  under 
that  contract.  In  Evans  v.  Weatherittj 
supra,  it  was  held  that  the  written  contract 
itself  may  be  sufficient,  and  there  need  not 
be  a  second  document  at  all  if  there  is 
evidence  connecting  the  delivery  with  the 
contract  containing  the  warranty.  [He  was 
stopped  by  the  court.] 

Eustace  Ilills^  for  the  respondent.— The 
label  does  not  contain  a  warranty  {Har- 
greaves  v.  Spackman  {1907),  72  J.  P.  62). 
Under  s.  25  it  has  been  decided  that  before 
the  party  seeking  to  use  that  section  can 
take  advantage  of  it  he  has  to  show  that 
the  warranty  he  sets  up  is  a  warranty 
between  him  and  his  immediate  vendor 
{Manners  v.  Tyler  {1902%  66  J.  P.  806  : 
11902]  1  K.  B.'901).  Bainbridge  was  not 
the  immediate  vendor  to  the  appellant,  and 
therefore  that  section  does  not  apply. 
There  is  nothing  on  the  label  to  show  tnat 
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the  milk  consigned  was  Edwards's  milk. 
What  the  appellant  had  to  show  was  not 
that  it  was  milk  coming  from  Bainbridge, 
but  milk  coming  from  Edwards.  [Alveb- 
STONE,  L.C.J. :  All  that  appears  is  that  the 
appellant  went  to  the  station  and  got 
Edwards's  milk.  There  is  nothing  to  show 
that  this  churn  was  not  addressed  to 
Edwards.  It  is  stated  that  the  milk  was 
consigned  to  Edwards.] 

On  inquiry  being  made  it  was  then  ad-  . 
mitted  tnat  the  consignment  was  addressed 
to  Edwards  and  received  by  the  appellant  as 
Edwards's  agent. 

Avory,  K.C.,  was  not  called  on  to  reply. 

Alvebstone,  L.C.J.— When  the  facts  of 
this  case  are  understood,  it  is  not  arguable. 
It  is  now  clearly  established  that  there  must 
be  some  writing  connecting  the  particular 
consignment  with  the  warranty.  But  I 
wish  to  reserve  the  point  raised  in  this 
case,  which  I  do  not  think  has  yet  been 
sufficiently  considered.  I  am  not  sure  that 
where  there  is  the  name  of  the  person  who 
is  to  receive  the  milk  and  a  written  warrantjr 
on  the  chum  itself,  that  may  not  be  suffi- 
cient. The  person  setting  up  the  warranty 
must  be  able  to  claim  the  benefit  of  the 
warranty,  but  I  do  not  think  it  has  been 
sufficiently  considered  what  is  the  effect  of 
putting  a  warranty  on  the  churn  itself  when 
the  name  of  the  sender  and  of  the  receiver 
both  appear.  But  in  this  case  that  point 
does  not  arise.  In  this  case  the  appellant 
bought  the  benefit  of  some  part  of  Eawards's 
contract  with  Bainbridge,  and  in  the  docu- 
ment by  which  he  obtained  those  rights, 
Edwards  said  :  "  I  hereby  agree  to  let  yon 
have  the  milk  supplied  to  me  by  Mr.  Bain- 
bridge, ex  Hazelwood,  about  eight  to 
twelve  bam  gallons  per  day  at  Is,  8d,  per 
barn  gall,  from  now  until  the  25th  March, 
1908,  delivered  to  St.  Pancras,  and  in  tiie 
same  condition  as  received  and  as  warranted 
by  him,  viz.,  pure  new  unskimmed  milk." 
It  cannot  be  denied  that  that  passed  on  to 
the  appellant  the  protection  of  the  warranty. 
It  certainly  was  a  warranty  by  EdM^surds. 
On  this  chum  there  was  again  repeated  by 
Bainbridge  the  words  "  warranted  pure  new 
and  unskimmed  milk,"  and  therefore  the 
only  thing  necessary  was  to  have  it  estab- 
lished that  there  was,  b^  writing,  someUiing 
that  connected  the  particular  milk  with  the 
contract  that  had  been  made  between  the 
appellant  and  Edwards.  When  the  seller 
sends  the  milk  addressed  to  his  consignee 
and  puts  on  it  the  words  of  the  warranty, 
it  is  not  possible  to  say  that  there  is  no 
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writing  connecting  the  consignment  with 
the  contract  The  moment  you  get  milk 
coming  from  Bainbridge  to  Edwards,  and 
the  appellant  going  ana  receiving  it  as  the 
agent  for  Edwards,  by  virtue  of  the  label 
which  has  the  warranty  written  upon  it 
there  is  amply  sufficient  connection.  One 
has  to  be  careful  to  protect  the  people 
intended  to  be  protected,  and  one  ought 
not  to  allow  a  technical  rule  to  defeat  the 
protection  of  the  statute.  There  was  a 
warranty  by  Edwards  to  the  appellant,  and 
there  was  a  connection  between  that  war- 
ranty and  the  consi^ment  of  milk  in  ques- 
tion. The  appeal  must,  therefore,  be 
allowed  and  the  conviction  quashed. 

Dakung  and  Sutton,  JJ.<,  concurred. 

Appeal   allowed   and   conviction 
quashed. 

Solicitor  for  the  appellant :  John  T. 
Lewis. 

Solicitors  for  the  respondent:  W.  T. 
Ricketts  &  Son. 
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June  1,  1908. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Sutton,  J  J,) 

CULLEN  V.  McNaIR. 

Sale  of  food  and  dru^s— Cream — Use  of 
preservative— Injurious  to  children  and 
invalids— Uninjurious  to  adults— Sale 
of  Food  and  Drugs  Act,  1875  (38  & 
39  Vict.  c.  63),  s.  3. 

The  appellant  was  convicted  for  selling^ 
contrary  to  s,  3  of  the  Sale  of  Food  and 
Drugs  Act^  1875,  a  pot  of  cream  mixed 
unth  boracic  acid  so  as  to  render  the 
article  injurious  to  health.  The  cream 
was  sold  as  cream  and  there  was  a 
statement  on  the  label  that  the  cream 
contained  a  small  quantity  of  preserva- 
tive to  retard  sourness.  No  indication 
beyond  the  label  was  given  to  the  pur- 
chaser as  to  the  composition  oj  the 
cream.  It  was  proved  that  preserved 
cream  uhm  harmless  to  a  normal  adult 
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in  ordinary  quantities  when  containing 
a  proportion  of  boracic  add  to  the 
extent  contai7iea  in  the  sample  of  which 
complaint  was  made^  vamdy  0*313  per 
cent,  but  that  it  tvas  injurious  to  the 
health  of  children  and  invalids. 

Held,  that  the  justices  having  found  as  it 
fact  that  the  cream  ukls  injurious  to  a 
substantial  portion  of  the  community, 
andno  notice  beyond  that  above  indicated 
having  been  given  to  the  purchaser  as  to 
the  composition  of  the  cream,  the  convic- 
tion must  be  affirmed. 

Special  case  stated  by  the  court  of  quarter 
sessions  for  the  northern  division  of  the 
county  of  London  on  the  hearing  of  an 
appeal  at  Clerkenwell  on  the  31st  October, 
the  8th  November  and  the  18th  November, 
1907. 

The  appellant,  William  Henry  Cullen, 
appealed  to  the  quarter  sessions  against  a 
conviction  by  Mr.  Curtis  Bennett  at  the 
Westminster  Police  CJourt  whereby  the 
appellant  was  convicted  for  selling,  contrary 
to  the  provisions  of  s.  3  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  a  pot  of  cream  mixed 
with  boracic  acid  so  as  to  render  the  article 
injurious  to  health,  and  was  ordered  to  pay 
the  sum  of  40s,  and  125.  6d,  costs. 

The  court  of  quarter  sessions  confirmed 
the  conviction  with  costs,  and  at  the  request 
of  the  appellant  states  this  case  for  the 
opinion  of  the  court. 

The  appellant  is  a  grocer  carrying  on  his 
business  at  4  Lupus  Street,  in  the  city  of 
Westminster,  and  on  July  3rd,  1907,  an 
assistant  to  an  inspector  under  the  Sale  of 
Food  and  Drugs  Act,  1875,  in  answer  to  her 
application  for  two  pots  of  cream,  was 
served  with  two  pots  of  cream,  eacn  pot 
bearing  a  label,  which  is  as  follows: 
"  Windsor  Cream  Company,  London  office, 
7  Grafton  Yard,  Hampstead  Road,  N.W. 
Bich  cream.  This  cream  contains  a  small 
percentage  of  boron  preservative  to  retard 
sourness.    Perfectly  delicious." 

No  indication  beyond  the  label  was  given 
to  the  purchaser  as  to  the  composition  of 
the  cream. 

The  purchase  of  the  two  pots  of  cream 
was  made  in  consequence  of  instructions 
issued  by  the  public  health  committee,  and 
received  by  the  inspector  appointed  under 
the  Sale  of  Food  and  Drugs  Act,  1875. 

The  conviction  of  the  appellant  by  Mr. 
Curtis  Bennett,  at  the  Westminster  Police 
Court,  on  the  2nd  AugUBl^  was  for  unlaw- 
fully selling  a  certain  article  of  food,  to  wit, 
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cream,  which  was  mixed  with  0*313  per  cent, 
of  boracic  acid  so  as  to  render  the  article 
injarious  to  health,  contrary  to  s.  3  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  and  the 
appellant  was  convicted  of  the  offence  and 
fined  as  aforesaid. 

The  analyst  on  the  12th  July,  1907,  certi- 
fied that  the  sample  of  cream  contained  the 
parts  as  under  or  the  percentages  of  foreign 
ingredients  as  under—namely,  0*177  per 
cent,  of  boron  trioxide  equivalent  to  0*313 
per  cent,  of  boracic  acid. 

It  was  proved  before  the  court  of  quarter 
sessions  tnat  there  are  two  sorts  of  cream, 
known  to  and  sold  in  the  trade,  one  known 
as  preserved  cream  and  the  other  as  cream 
simpliciter.  It  was  proved  that  the  boracic 
acid  contained  in  preserved  cream  might 
be  used  by  dishonest  traders  to  mask 
decomposition  and  any  impurity  in  the 
cream,  but  that  boracic  acid  was  generally 
used  by  the  trade  for  the  purpose  of  keeping 
the  cream  good  for  several  days  varying 
from  two  to  six  according  to  the  tempera- 
ture and  the  quantity  of  preservative. 
Natural  unpreserved  cream  would  turn  sour 
in  from  12  to  24  hours  under  normal  condi- 
tions. 

It  was  proved  that  preserved  cream  was 
harmless  when  taken  by  a  normal  adult 
person  in  ordinary  quantities  when  con- 
taining a  proportion  of  boracic  acid  to  the 
extent  contained  in  the  sample  of  which 
complaint  was  made — to  wit— to  the  extent 
of  0*313  per  cent,  of  boracic  acid  and 
equivalent  to  21*91  grains  of  boracic  acid 
to  the  pound ;  further  that  such  preserved 
cream  containing  boracic  acid  was  harm- 
less if  so  taken  by  a  normal  adult  even 
where  the  proportion  of  boracic  acid  was  as 
high  as  35  i^rains  to  the  pound  ;  but  that 
it  was  injurious  to  the  health  of  children 
and  invalids. 

It  was  proved  that  during  the  last  20 
years  a  considerable  trade  had  sprung  up 
which  consisted  in  supplying  from  the 
country  preserved  cream  to  London  and 
other  large  centres  of  population ;  that  in 
conveying  the  cream  oy  rail  to  London 
it  was  the  general,  but  not  universal, 
practice  to  add  to  it  a  preservative  to  pre- 
vent the  cream  from  turning  sour  or  from 
decomposing ;  and  it  had  been  the  custom 
of  the  trade  to  add  as  such  preservative 
boracic  acid  up  to  the  amount  of  35  grains 
per  pound. 

It  was  proved  that  pot  cream  without 
any  preservative  would  remain  good  only 
from  12  to  24  hours  in  a  normal  tempera- 
ture dependent  upon  conditions  of  summer 
or  winter  temperature  and  that  the  trade 
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had  tried  to  preserve  the  cream  with  boracic 
acid  and  in  quantities  amounting  to  17^ 
grains  per  pound,  but  that  in  consequence 
of  variations  in  temperature  it  had  been 
found  necessarj^  to  add  boracic  acid  in 
quantities  varying  from  17j^  to  35  grains 
per  pound  in  order  to  keep  the  cream  good 
for  several  days  as  aforesaid. 

It  was  proved  that  before  potted  cream 
finally  reached  the  consumer  it  went  through 
the  following  stages :  firstly,  that  the 
cream  was  separated  from  the  milk  in  the 
countrv,  put  into  pots  which  were  sealed 
and  labelled  ;  secondly,  that  the  cream  was 
then  sent  to  London,  in  some  cases  from 
farms  far  distant  from  London  :  thirdly, 
that  the  wholesalers  then  distrionted  the 
cream  to  the  retailers  ;  and  fourthly,  that 
the  retailers  then  sold  the  cream  to  the 
individual  consumer  and  that  the  interval 
which  elapsed  from  the  time  the  cream  left 
the  producer  to  the  time  it  reached  the 
individual  consumer  varied  and  was  in  some 
cases  five  to  six  days. 

It  was  further  proved  that  the  addition 
of  boracic  acid  to  cream  was,  if  chemical 
preservatives  were  to  be  used,  the  most 
practicable  and  least  objectionable  means 
of  preservation,  and  that  preservation  by 
cola  storage  on  a  large  scale  was  used  only 
by  one  firm,  which  was  a  producer  and  in 
direct  communication  with  the  consumer. 

The  above  facts  were  deposed  to  by  wit- 
nesses all  of  whom  were  cognisant  of  and 
engaged  in  the  potted  cream  trade,  and 
they  stated  also  that  in  their  opinion  the 
effect  upcni  the  trade  of  a  decision  f  orbiddine 
the  addition  of  preservative  to  cream  would 
be  to  destroy  the  potted  cream  trade,  that 
it  was  a  trade  which  had  grown  to  its 
present  large  dimensions  solely  by  the 
addition  of  preservative  to  the  cream  and 
that  the  prcxiucer  was  thereby  enabled  to 
gain  access  to  the  consumer  in  London  and 
in  other  large  centres  of  population,  and  to 
put  within  the  consumers  reach  potted 
cream,  formerly  an  article  of  luxury,  but 
now  owing  to  the  addition  of  the  said 
preservative  a  commodity  of  general  con- 
sumption. 

The  following  sections  of  Acts  of  Farliv 
ment,  to  wit,  s.  1  (7)  of  the  Sale  of  Food  and 
Drugs  Act,  1899,  and  s.  3  of  the  Margarine 
Act,  1887,  were  quoted  during  the  argument 
to  show  that  the  above  Acts  of  Parliament 
recognised  and  authorised  the  addition  of 
preservatives  to  foods,  and  it  was  proved 
that  the  Board  of  Agriculture  had  not  made 
any  regulations  affecting  cream  under  s.  4 
of  the  Sale  of  Food  and  Drugs  Act,  1899. 
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It  was  contended  by  the  appellant : 

(1)  That  the  article  so  sold  was  not  mixed 
with  any  ingredient  or  material  so  as  to 
render  the  article  injurious  to  health  within 
the  meaning  of  s.  3  of  the  Sale  of  Food  and 
Drugs  Act,  1876. 

(2)  That  even  if  the  article  so  mixed 
might  in  some  cases  be  harmful  to  children, 
yet  there  was  a  supply  of  natural  cream 
available  for  children,  and  that  potted  cream 
stood  in  the  position  of  many  other  articles 
of  food  which  might  without  injury  be  taken 
bv  adults,  and  yet  might  be  injurious  to 
cnildren,  and  that  such  an  article  was  not 
injurious  to  health  within  the  meaning  of 
the  section. 

(3)  That  upon  the  facts  proved  there  was 
no  evidence  to  sustain  the  conviction. 

It  was  contended  by  the  respondent — 

(1)  That  the  article  so  sold  was  mixed 
with  an  ingredient  so  as  to  render  the  same 
injurious  to  health  within  the  meaning  of 
s.  3  of  the  Act  of  1875. 

(2)  That  even  if  the  article  so  mixed  was 
not  injurious  to  a  normal  adult  it  was 
injurious  to  children  and  invalids. 

(3)  That  children  and  invalids  were  classes 
of  persons  whose  health  might  be  injured  by 
the  article  so  sold,  and  were  entitled  to  the 
protection  of  s.  3  of  the  said  Act. 

The  findings  of  the  court  on  the  facts 
hereinbefore  set  out  are  as  follows  : 

We  were  of  opinion  in  regard  to  this 
matter,  that  cream,  if  mixed  with  boracic 
acid  equivalent  to  that  found  in  this  case, 
is,  as  regards  grown  men  and  women, 
uninjurious,  but  we  were  of  opinion  that  it 
is  injurious  to  the  health  of  children  and 
invalids,  and  we  further  found  as  a  matter 
of  fact  that  this  class  of  cream  mixed  with 
milk  is  now  ^ven  to  children.  We  were  of 
opinion  that  infants  and  children  are  a  class 
by  whom  this  food  is  used  and  to  whom  this 
section  applies  and  in  these  circumstances 
we  confirmed  the  conviction  and  dismissed 
the  appeal  with  costs. 

The  question  for  the  court  is  whether  the 
decision  of  the  court  of  quarter  sessions 
was  right  in  law.  If  the  court  should  be 
of  opinion  that  the  judgment  of  the  court 
of  quarter  sessions  is  correct  then  the  order 
of  that  court  dismissing  the  appeal  with 
costs  is  to  stand.  If  the  court  should  be  of 
opinion  that  the  judgment  of  the  court  of 
quarter  sessions  is  wrong  then  the  court  is 
to  make  such  order  as  the  court  shall  think 
fit. 

(Signed)       Eobebt  Wallace, 
Chairman  of  the  County 
of  London  Sessions. 
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The  Sale  of  Food  and  Drum  Act,  1875, 
s.  3j  provides :  "No  person  shall  mix,  colour, 
stam,  or  powder,  or  order  or  permit  any 
other  person  to  mix,  colour,  stain,  or  powder, 
any  article  of  food  with  any  ingredient  or 
material  so  as  to  render  the  article  injurious 
to  health,  with  intent  that  the  same  mav 
be  sold  in  that  state,  and  no  person  shall  sell 
any  such  article  so  mixed,  coloured,  stained, 
or  powdered,  under  a  penalty  in  each  case 
not  exceeding  fifty  pounds  for  the  first 
offence  ;  every  offence,  after  a  conviction 
for  a  first  offence,  shall  be  a  misdemeanor, 
for  which  the  person,  on  conviction,  shall 
be  imprisoned  for  a  period  not  exceeding 
six  months  with  hard  labour." 

Bouafidd,  K.C.  {Georqe  Elliott  and  Cedl 
Fitch  with  him),  for  tne  appellant—This 
article  is  not  injurious  to  health  within  the 
meaning  of  the  section.  It  is  only  injurious 
to  a  very  small  section  of  the  community. 
The  Board  of  Agriculture  have  laid  down 
in  a  circular  that  if  there  is  in  milk  more 
than  forty  grains  of  boracic  acid  per  gallon, 
it  will  not  pass  muster.  That  is  the  prac- 
tical limit  in  the  case  of  milk.  In  butter  it 
is  thirty-five  grains  to  the  pound.  This 
statute  never  contemplated  putting  out  of 
sale  an  article  of  food  which  is  used  by  the 
bulk  of  the  community  and  which  is  in- 
jurious only  to  a  small  class.  It  would  be 
injurious  to  an  infant  of  twelve  months  to 
feed  it  on  ham,  which  consists  of  pork 
which  has  been  preserved  with  saltpetre. 
[Darling,  J.— It  is  not  the  addition  of 
saltpetre  that  makes  it  injurious  to  the 
health  of  the  infant,  but  the  pork.]  The 
legislature  did  not  intend  that  because  an 
article  of  diet  is  harmful  to  children  it  is 
not  to  be  sold.  If  this  conviction  is  right, 
this  very  large  trade  must  come  to  an  end. 
Secondly,  preserved  cream  is  itself  a  well- 
known  article  of  food,  just  as  pork  and 
a  preservative  together  constitute  ham. 
Therefore,  no  iiyurious  ingredient  having 
been  added  to  this  article  of  food,  it  is  not 
within  the  section.  Salt  butter  is  not  an 
article  of  food  which  has  been  mixed  with 
salt,  but  is  an  article  of  food  in  itself.  The 
article  of  food  here  is  not  cream  but  pre- 
served cream.  The  notice  that  it  contamed 
a  preservative  was  equivalent  to  calling  it 
preserved  cream. 

McCcdly  K.C.  (Courthope-Munroe  with 
him),  for  the  respondent — It  is  a  question 
of  fact  whether  this  article,  bein^  admitted 
to  be  an  article  of  food,  is  ii]gurioas  to 
health.  It  was  sold  as  cream  and  not  as 
preserved  cream,  and  the  justices  have 
found  that  it  is  injurious  to  the  health  of 
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that  portion  of  the  community  which  most 
needs  protection. 

BousJUldf  K.G.,  in  reply. 

Alverstone,  L.C.J.— I  think  we  ought 
not  to  interfere  in  this  case.  I  wish  it  to 
be  underst<x)d  that  I  dismiss  from  my  mind 
the  matters  that  have  been  told  us  and 
that  are  outside  the  case.  We  have  been 
told  that  the  trade  have  applied  to  the 
Local  Government  Board  to  make  regula- 
tions fixing  the  amount  of  preservative  per- 
missible and  that  the  Local  Qovernment 
Board  will  not  make  them.  There  is  no 
statement  of  the  kind  in  the  case,  and  we 
cannot  allow  that  sort  of  statement  to  be 
made  by  counsel  The  article  sold  in  this 
instance  was  sold  as  "cream."  It  is  de- 
scribed as  rich  cream,  and  it  is  stated  on  the 
label  that  this  cream  contains  a  small  per- 
centage of  boron  to  retard  sourness.  I 
suppose  that  people  know  that  cream  goes 
sour.  Therefore  it  is  not  sufficient  in  the 
case  of  such  a  sale,  with  such  a  label,  to  say 
that  it  ought  to  be  treated  as  an  article 
which  has  ceased  to  be  cream  simpliciter 
and  has  become  preserved  cream,  and  the 
case  finds  that  there  was  beyond  the  label 
HO  indication  to  the  purchaser  as  to  the 
composition  of  the  cream.  The  justices 
have  found  as  a  fact  that  the  boracic  acid 
contained  in  preserved  cream  might  be  used 
by  dishonest  traders  to  mask  decomposi- 
tion and  any  impurity  in  the  cream,  but 
that  boracic  acid  was  generally  used  by  the 
trade  for  the  purpose  of  keeping  the  cream 
gpod  for  several  aays,  varying  from  two  to 
six.  In  those  circumstances  it  seems  to  me 
that  if  there  is  evidence  that  this  article  is 
injurious  to  health,  the  public  ought  to  be 
more  protected  than  the^  are.  The  justices 
have  found  that  it  is  injurious  to  a  sub- 
stantial portion  of  the  community.  It  must 
not  be  thought  that  I  think  that  the  justices 
must  find  it  injurious  because  exceptional 
people  are  liable  to  be  injured  by  it.  This 
IS  a  case  in  which  it  is  found  that  the  article 
is  injurious  to  children  and  invalids,  and  it 
is  open  to  the  justices  to  say  that  the  person 
who  sold  this  article  has  sold  an  article 
mixed  with  an  ingredient  so  as  to  render  it 
injurious  to  health,  with  intent  that  it 
should  be  sold  in  that  state.  As  there  was 
a  sale  of  cream  simpliciter  it  was  open  to 
the  justices  to  find  that  it  was  iniunous  to 
health  within  the  section.  On  these  facts 
it  is  not  open  to  the  appellant  to  say  that 
the  people  to  whom  it  is  injurious  are  so 
small  a  percentage  of  the  community  that 
the  finding  of  the  magistrates  is  bad  in  law. 
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Dabung,  J.—I  have  come  to  the  same 
conclusion  with  considerable  regret  That 
it  may  be  possible  for  the  Board  of  Agricul- 
ture to  make  regulations  putting  the  sale 
of  this  article  on  a  lei^timate  basis  I  hope, 
and  if  the  grievance  be  of  such  magnitude 
as  Mr.  BousHdd  says,  I  cannot  doubt  that 
on  the  matter  being  represented  to  them 
they  will  do  so.  The  point  made  by  Mr. 
Bawffield  that  the  article  sold  here  was 
itself  an  article  of  food,  and  that  therefore 
under  the  statute  there  was  no  offence,  came 
very  near  to  being  a  good  one,  and  I  think 
that  it  may  be  made  a  good  one  yet.  This 
cream  has  been  sold  for  twenty  yeacs,  and 
it  is  alluded  to  in  the  case  as ''  preserved 
cream."  If  it  has  got  thoroughly  known  as 
an  article  of  food  as  "preserved  cream," 
and  is  indicated  as  such  on  the  pot,  so 
that  a  person  might  go  into  a  shop  and 
say,  "Give  me  preserved  cream."  as  dis- 
tinguished from  cream,  then  I  should  say 
that  the  thing  to  be  regarded  as  an  article 
of  food  was  "preserved  cream"  as  sold  and 
indicated  on  the  pot,  and  if  that  were  so, 
then,  as  the  boracic  acid  and  the  cream 
would  be  the  article  of  food,  there  would 
be  no  mixins  of  the  boracic  acid  with  an 
article  of  fooof  because  that  would  be  equiva- 
lent to  mixing  a  thing  with  one  of  its  com- 
ponent parts.  If  that  were  established  and 
found  as  a  fact  in  the  case  no  conviction 
would  be  possible. 

Sutton,  J.— The  appellant  did  not  sell 
"  preserved  cream  "  at  all.  He  sold  "  cream," 
and  there  is  plentv  of  evidence  that  this 
cream  mixed  with  this  proportion  of  boracic 
acid  is  injurious  to  health. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Neve,  Beck 
and  Kirby. 

Solicitors  for  the  respondent:  Allen  & 
Son. 
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KING'S  BENCH  DIVISION. 


June  1,  1908. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Sutton,  JJ.) 

Brentford  Gab  Company  v.  Chiswick 
Urban  District  Council. 

Gas  —  Illuminating  power— Test  — Argand 
burner— Improved  pattern— Brentford 
Gas  Act,  1868  (31  k  32  Vict.  c.  xl,  a.  21 
—Gasworks  Clauses  Act,  1871  (34  k 
36  Vict.  c.  41),  8.  36. 

SectUmtl  of  the  Brentford  Gas  Act,  1868, 
enacts  that  all  the  gas  supplied  by  the 
appellant  company  shall  be  of  such 
qwUity  as  to  produce  from  an  Argand 
burner  having  fifteen  holes  and  a  seven- 
inch  chimney,  and  consumina  five  cubic 
feet  of  gas  per  hour,  a  light  equal  in 
intensity  to  the  light  produced  by  four- 
teen sperm  candles  of  six  in  the  pound, 
each  burning  a  hundred  and  ttoenty 
qrains  per  hour.  The  respondents,  the 
local  authority,  under  their  statutory 
powers  appointed  a  gas  examiner  to 
test  the  gas  supplied  by  the  appellants. 
The  result  of  the  gas  examtner^s  test 
showed  that  the  illuminating  quality  of 
the  appellant^  gas  vms  equivalent  to 
11*24  candles.  For  the  purpose  of  the 
test  the  gas  examiner  used  an  Argand 
burner,  having  fifteen  holes  and  a 
seven-inch  chimney  and  consuming  five 
cubic  feet  of  gas  per  hour,  of  a  character 
and  pattern  invented  by  a  Dr.  Letheby 
previously  to  1868,  and  known  cls  a 
Leiheby-Sugg  burner.  Such  pattern  of 
burner  ukis,  at  the  parsing  of  the  Brent- 
ford Qas  Act,  1868,  the  best  burner 
at  that  time  known  for  testing  the 
illuminating  power  of  gas,  but  since 
that  date  considerable  im/trovements 
have  been  made  in  such  burner. 

The  appellants  were  summoned  for  supply- 
ing gcu  of  illuminating  quality  inferior 
to  that  required  by  s.  21  of  the  above 
Act. 

Held,  that  the  appellants  were  not  liable  to 
be  convicted  upon  the  result  of  the  test 
made  with  the  pattern  of  Argand  burner 
used  by  the  gas  examiner. 

Case  stated  b7  justices. 


72  J.  P.  S78. 

1.  These  were  informations  preferred  by 
the  Chiswick  Urban  District  Council  by 
Ernest  F.  CoUins  their  clerk  against  the 
Brentford  Gas  Company  for  that :  (a)  The 
appellants  on  the  10th  day  of  October  1907 
at  the  parish  of  Chiswick  in  the  county  of 
Middlesex  unlawfully  did  supply  gas  which 
was  not  of  such  quality  as  to  produce  from 
an  Argand  burner  having  15  holes  and  a 
7-inch  chimney  and  consuming  6  cubic  feet 
of  ^s  per  hour,  a  light  equal  in  intensity  to 
a  light  produced  from  14  sperm  candles  of 
6  in  the  pound  each  burning  120  grains  per 
hour  contrary  to  the  statute  in  that  case 
made  and  provided,  (b)  For  that  the  appel- 
lants did  commit  the  like  offence  on  the 
15th  dav  of  January  1908  at  the  parish  of 
Chiswick  aforesaid. 

2.  And  after  hearing  the  evidence  of  the 
parties  the  undersigned  being  four  of  his 
Majesty's  justices  of  the  peace  in  and  for 
the  countv  of  Middlesex  and  sitting  as 
a  court  of  summary  jurisdiction  at  Acton 
on  the  21st  day  of  January  1908  did  there- 
upon convict  the  appellants  on  each  of 
the  said  informations  and  imposed  two 
penalties  of  £10  each  and  ascertained  and 
ordered  £105  to  be  paid  by  the  appellants 
to  the  respondents  for  their  costs  on  the 
first  summons,  and  2s.  Gd.  for  their  costs  on 
the  second  summons.  And  the  appellants 
alleging  that  they  are  persons  aggrieved  at 
the  said  conviction  as  being  erroneous  in 
point  of  law  did  within  seven  clear  days 
thereafter  in  writinj;  ^pply  to  us  to  state 
and  sign  a  case  setting  forth  the  facts  and 
the  grounds  of  such  determination  for 
the  opinion  thereon  of  the  King's  Bench 
Division  of  the  High  Court. 

3.  At  the  hearing  of  the  said  informations 
it  was  proved  that  the  appellants  supplied 
gas  within  the  district  of  Chiswick  under 
and  by  virtue  of  s.  5  of  the  Brentford  Glas 
Act  1868  (31  k  32  Vict  c.  xl)  and  that  the 
respondents  are  the  local  authority  for  the 
saiol  district 

4.  The  informations  were  laid  under  and 
by  virtue  of  s.  36  of  the  Gasworks  Clauses 
Act  1871  (34  k  36  Vict  c.  41)  which  so  far 
as  material  is  as  follows  : 

"...  If  it  shall  be  proved  to  the 
satisfaction  of  any  two  justices  .  .  .  that 
on  any  day  the  gas  supplied  by  the  under- 
takers is  ...  of  less  illuminating  power 
.  .  .  than  it  ought  to  be  according  to  the 
provisions  of  .  .  .  the  special  Act,  the 
undertakers  shall  in  every  such  case  forfeit 
and  pay  to  the  local  authority  .  .  .  such 
sum  not  exceeding  twenty  pounds  as  the 
justices  shall  determine    ..." 


Digitized  by 


Google 


THE   JUSTICE   OF   THE    PEACE. 


Brentford  Gas  Cobipany  v.  Chiswick 
Urban  District  Council. 

5.  By  8,  21  of  the  Brentford  Gas  Act  1868 
it  was  enacted  so  far  as  material  as  follows  : 

"Sections  58.  59,  60  and  61  of  the  Act  of 
1858  are  hereby  repealed,  and  after  the 
passing  of  this  Act  all  the  gas  saoplied  by 
the  company  shall  be  of  sncn  qaality  as  to 

Erodaoe  from  an  Argand  burner  having  15 
oles  and  a  7-inch  chimney  and  consuming 
5  cubic  feet  of  gas  per  hour  a  light  equal  in 
intensity  to  the  light  produced  bv  14  sperm 
candles  of  6  in  the  pound  each  burning 
120  grains  per  hour.    .    .    ,^ 

6.  Section  36  of  the  Brentford  Gas  Order 
1881  confirmed  by  the  Gas  Orders  Con- 
firmation Act.  1881  (44  &  45  Vict.  c.  ciii.) 
provides  as  follows,  viz. : 

"Any  local  anthority  having  jurisdiction 
within  the  limits  of  supply  may,  at  their 
own  expense,  provide  a  testing  place,  with 
the  apparatus  prescribed  b;^  tne  Gasworks 
Clauses  Act,  1871,  and  appoint  a  competent 
and  impartial  person  to  be  a  gas  examiner 
to  test  the  gas  supplied  by  the  undertakers 
at  the  times  and  in  the  manner  provided  by 
the  said  Act" 

7;  It  was  proved  that  the  respondents  at 
their  own  expense  had  provided  a  testing- 
place  at  the  Town  Hall  Chiswick  witn 
the  apparatus  prescribed  by  the  Gasworks 
Clauses  Act  1871  (34  &  35  Vict.  c.  41). 

8.  It  was  further  proved  that  the  respon- 
dents had  appointed  Mr.  Fred  F.  Shelley  as 
a  gas  examiner  under  s.  36  of  the  Brentford 
Gas  Order  1881. 

9.  Before  the  testings  made  on  10th 
October  1907  and  15th  January  1908 
respectively  notice  of  the  intention  of  the 
said  gas  examiner  to  make  such  testings 
was  given  to  the  appellants  which  notice 
we  found  as  a  fact  was  a  reasonable  notice, 
but  feuch  notice  in  each  case  was  less  than 
that  prescribed  by  s.  26  of  the  Brentford 
Gas  Act  1868. 

10.  It  was  further  proved  that  the  said 
gas  examiner  made  one  testing,  consisting 
of  ten  observations  of  the  photometer,  of 
the  appellants'  gas  at  7.15  p.m.  on  January 
15th  1908  at  the  Town  Hall,  Chiswick  and 
that  the  result  of  such  observations  was 
corrected  for  temperature  and  pressure 
with  the  result  that  the  average  of  such 
ten .  observations  showed  the  illuminating 
quality  of  the  appellants'  gas  then  to  be 
equivalent  to  11*24  candles.  A  similar  test 
had  been  made  on  October  10th  1907> 
giving  a  result  of  11 13  candles. 

11.  It  was  further  proved  that  for  the 
purpase  of  making  the  said  testings  upon 
October  10th  1907  and  January  15th  1908 
respectively  the  said  gas  examiner  made 
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use  of  an  Argand  burner  having  15  holes 
and  a  7-inch  chimney  and  consuming 
5  cubic  feet  of  gas  per  hour  of  a  character 
and  pattern  invented  by  the  late  Dr. 
Letheoy  at  some  time  shortly  previous  to 
the  year  1868  and  known  as  a  "Letheby- 
Siigg"  burner  and  that  such  pattern  of 
burner  was  at  the  passing  of  the  Brentford 
Gas  Act  1868  the  oest  burner  at  that  time 
known  for  testing  the  illuminating  power 
of  gas  but  that  since  that  date  considerable 
improvements  have  been  made  in  such 
burner. 

12.  It  was  further  proved  that  the  appel- 
lants had  on  or  about  7.20  p.m.  on  the  said 
October  10th  1907  at  their  works,  High 
Street,  Brentford,  made  one  of  their  usual 
nightly  tests  of  the  gas  supplied  by  them 
and  that  the  result  of  such  test  showed  that 
the  mean  illuminating  quality  of  tJie  gas 
was  equal  to  14'04  candles  as  corrected  for 
pressure  and  temperature  and  that  the 
appellants  had  at  the  appellants'  testing 
place  in  Chiswick  on  the  same  evening  at 
6.45  p.m.  made  one  of  their  usual  nightly 
tests  of  the  gas  supplied  bv  them,  and  that 
the  result  of  such  test  then  showed  the 
mean  illuminating  power  of  the  gas  was 
then  equal  to  14*1  candles  as  corrected  as 
aforesaid  and  that  the  appellants  had  also 
at  the  appellants'  testing  place  at  Barnes  at 
6.45  p.m.  on  the  same  evening  made  one  of 
their  usual  nightly  tests  of  the  gas  supplied 
by  them  and  that  the  result  of  such  test 
then  showed  that  the  mean  illuminating 
quality  of  the  gas  was  equal  to  14'9  candles 
as  corrected  as  aforesaid. 

13.  It  was  further  proved  that  the  appel- 
lants had  at  or  about  7.30  p.m.  on  15th 
January  1908  at  their  works  at  Brentford 
aforesaid  made  one  of  their  usual  nightly 
tests  of  the  gas  supplied  by  them  and  that 
the  result  of  such  test  showed  that  the  mean 
illuminating  quality  of  the  gas  was  then 
equal  to  15*20  candles  as  corrected  as  afore- 
said and  that  the  appellants  had  also  at  or 
about  7.20  p.m.  on  the  same  evening  at  the 
appellants'  testing  place  at  Chiswick  made 
one  of  their  usual  nightly  tests  of  the 
gas  supplied  by  them  and  that  the  result 
of  such  test  then  showed  that  the  mean 
illuminating  quality  of  such  gas  was  equal 
to  14*62  candles  as  corrected  as  aforesaid. 

14.  It  was  further  proved  that  all  the  gas 
which  was  tested  as  aforesaid  whether  by 
the  appellants  or  respondents  on  the  said 
October  10th  1907  and  January  15th  1908 
came  from  the  same  source  and  had  been 
made  at  the  appellants'  Brentford  works. 
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15.  It  was  farther  proved  that  the  burner 
iL«ed  by  the  appellants  for  the  testings 
mentioned  in  paragraphs  12  and  13  hereof 
was  an  Argana  burner  having  15  holes  and 
a  7-inch  cnimney  and  consuming  5  cubic 
feet  of  gas  per  hour  but  that  such  last- 
mentioned  burner  was  an  improvement 
upon  the  "Letheby-Sugg"  burner  used  by 
the  respondents  as  aforesaid,  and  that  the 
said  burner  used  by  the  appellants  was 
commercially  known  as  "The  Brentford 
Burner"  pattern  which  had  been  invented 
by  the  said  Dr.  Letheby  subsequently  to 
the  year  1868  and  had  in  fact  been  used  by 
him  under  the  provisions  of  the  Brentford 
Gas  Act  1868  for  testing  against  the  appel- 
lants on  behalf  of  the  vestries  of  Barnes  and 
Mortlake  the  gas  supplied  by  the  appel- 
lants. 

16.  We  found  as  a  fact  that  the  tests 
referred  to  in  paragraphs  12  and  13  hereof 
would  have  shown  the  apjpellants'  gas  to 
have  been  of  less  illuminating  qualitv  than 
14  candles  if  the  "Lethebv-Sugg"  burner 
had  been  used  by  the  appellants. 

17.  It  was  further  proved  that  other 
burners  have  been  invented  since  the  date 
of  the  invention  of  the  Brentford  burner 
which  comply  with  the  requirements  of  s.  21 
of  the  Brentford  Gas  Act  1868  but  which 
are  improvements  upon  the  Brentford 
burner  and  which  when  used  for  the  pur- 
pose of  testing  gas  improve  the  photometric 
value  of  the  eas  to  a  considerable  extent  as 
compared  witn  the  Brentford  burner. 

18.  It  was  further  proved  that  each  of  the 
testings  made  by  the  said  gas  examiner  on 
October  10th  1907  and  January  15th  1908 
consisted  of  10  observations  of  the  photo- 
meter and  no  more. 

19.  It  was  further  proved  or  admitted 
that  the  composition  and  method  of  manu- 
facture and  user  of  gas  had  materially 
changed  since  the  year  1868. 

20.  It  was  further  proved  or  admitted 
that  the  burner  prescribed  by  s.  58  of  the 
Brentford  Gas  Act  1858  (21  Vict.  c.  xliv.) 
is  described  in  that  section  in  terms  identi- 
cal with  those  contained  in  s.  21  of  the 
Brentford  Gas  Act  1868  but  that  the 
"  Letheby-Sugg  "  burner  used  by  the  respon- 
dents for  testing  as  aforesaid  developed  a 
greater  illuminating  quality  in  the  gas  than 
the  burner  in  use  at  the  passing  of  the 
Brentford  Gas  Act  1858. 

21.  The  appellants  contended  first  that 
«.  36  of  the  Brentford  Gas  Order  1881 
though  it  gave  the  respondents  power  to 

Erovide  a  testing  place  at  Chiswick  town 
all  aforesaid  did  not  confer  any  power 
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upon  the  respondents  to  conduct  at  Chis- 
wick town  hall  a  test  upon  the  result  of 
which  the  appellants  under  the  several  Acts 
could  be  made  liable  to  penalties  and  they 
referred  to  ss.  12,  28,  29,  30,  32,  34  and  36  of 
the  Gasworks  Clauses  Act  1871  and  ss.  23, 
24,  25,  26  and  27  of  the  Brentford  Gas  Act 
1868  aforesaid  and  that  the  penalty  pre- 
scribed by  s.  36  of  the  Gasworks  Clauses 
Act  1871  could  not  be  imposed  in  respect 
of  a  testing  conducted  at  the  respondents' 
testing  place  at  the  said  town  hall. 

22.  Tne  appellants  further  contended  that 
the  provisions  of  Fart  II.,  Sched.  A,  of  the 
Gasworks  Clauses  Act  1871  had  not  been 
complied  with  by  the  said  gas  examiner 
either  on  the  said  10th  of  October  1907  or 
Januaiy  15th  1908  inasmuch  as  the  said 
schedule  required  more  than  one  testing 
consisting  of  ten  observations  of  the  photo- 
meter. 

23.  The  appellants  further  contended  that 
having  regard  to  the  provisions  of  s.  26  of 
the  Brentford  Gas  Act  1868  and  s.  31  of  the 
Gs^works  Clauses  Act  1871  the  notices  of 
the  intention  to  test  the  appellants'  gas 
given  by  the  respondents  to  the  appellants 
on  the  said  October  10th  1907  and  January 
15th  1908  respectively  were  insufficient. 

24.  The  appellants  further  contended  that 
the  burner  used  bv  the  respondents  for  their 
testing  was  not  a  burner  by  the  use  of  which 
for  the  purpose  of  making  a  test  the  appel* 
lants  could  be  subjected  to  a  penalty. 

25.  The  appellants  further  contended  that 
the  testing  ought  to  be  made  with  such  an 
Argand  burner  having  15  holes  and  a  7-inch 
chimney  and  consuming  5  cubic  feet  of  gas 
per  hour  as  will  give  the  best  results  at  the 
time  of  the  testings. 

26.  The  appellants  further  contended  that 
there  was  no  penalty  prescribed  by  any  Act 
and  certainly  not  by  the  Gasworks  Clauses 
Act  1871  as  being  in  respect  of  anv  test  of 
the  gas  at  the  respondents'  town  hall. 

27.  We  were  of  opinion  and  held:  ^1) 
That  we  were  at  liberty  to  inipose  tne 
penalty  provided  by  s.  36  of  the  Gasworks 
Clauses  Act  1871  in  any  case  in  which  it 
was  proved  to  our  satisfaction  that  the 
undertakers  had  supplied  gas  of  a  less 
illuminating  power  than  it  ought  to  be 
according  to  the  provisions  of  the  special 
Act.  (2)  That  Part  II.  (I.)  of  Sched.  A  of 
the  Gkts works  Clauses  Act  1871  permits  but 
does  not  require  more  than  one  testing  to  be 
made  on  each  occasion. 

28.  Subject  to  our  interpretation  of 
Part  II.  (I.)  of  Sched.  A  of  the  Gasworks 
Clauses  Act  1871  we  further  found  as  a 


Digitized  by 


G6ogl( 


THE   JUSTICE   OF  THE   PEACE. 


Brentfobd  Gas  Company  v.  Chiswick 
Urban  District  Council. 

fact  that  the  testa  made  by  the  said  gas 
examiner  on  the  10th  October  1907  and  the 
15th  January  1908  respectively  were  care- 
f  ally  and  accurately  made  and  the  results 
obtained  truly  indicated  the  illuminating 
value  of  the  gas  when  used  with  a 
"Letheby-Sugg"  burner.  (3)  That  the 
burner  referredf  to  in  s.  21  of  the  Brentford 
Gas  Act  1868  is  the  best  burner  corre- 
sponding to  the  description  given  in  that 
section  known  at  the  date  of  the  passing  of 
that  Act. 

29.  We  accordingly  overruled  the  con- 
tentions of  the  appellants  and  convicted 
them  as  hereinbefore  set  forth. 

30.  The  question  upon  which  the  opinion 
of  the  said  court  is  desired  is  whether  we 
upon  the  above  statement  of  facts  came  to 
a  correct  determination  and  decision  in 
point  of  law  and  if  not  what  should  be  done 
m  the  circumstances. 

Dated  the  15th  day  of  April  1908. 
(Signed)     George  Wright. 

A.  W.  Waterlow  King. 
Joseph  Smith. 
Albert  B.  Ward. 

Danckteerts,  K.C.  {Reginald  Neville  with 
him),  for  the  appellants.— The  burner  used 
by  the  gas  examiner  for  the  purpose  of  the 
test  was  of  an  obsolete  pattern.  The  dif- 
ference in  illuminating  power  obtained  by 
the  two  sets  of  tests  was  entirely  due  to 
that  fact.  The  object  of  the  legislature 
was  that  the  public  should  have  the  best 
possible  gas.  That  object  will  be  attained 
by  the  use  of  the  best  possible  burner  at 
the  testing-place.  Section  21  of  the  Act  of 
1868  means  that  the  gas  is  to  be  tested  by 
the  pattern  of  burner  best  known  for  the 
time  being. 

Salter\  K.C.  (Travers  Humphreys  with 
him).— The  appellants  do  not  sell  light  but 
gas.  It  is  the  customer  who  provides  the 
burner,  but  the  claim  of  the  appellants  is 
that  as  soon  as  a  more  efficient  burner  is 
devised  they  are  entitled  to  reduce  the 
quality  of  the  gas  while  maintaining  the 
price,  and  to  say  to  the  customer  that  he 
must  keep  himself  provided  with  the  latest 
thing  in  burners  at  his  own  expense.  It  is 
a  less  reasonable  construction  of  the  Act  to 
say  that  the  quality  of  the  gas  should  con- 
tinually fluctuate.  The  benefit  of  the 
improvement  in  burners  was  intended  to 

fo  to  the  customer.  It  was  the  intention  of 
'arliament  to  lay  down  once  for  all  a 
testing  standard  which  must  be  main- 
tained. 
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DancJcwertB^  K.C.,  was  not  called  to  reply. 

Alverstone,  L.C.J.— I  think  that  the 
contention  of  the  appellants  is  correct,  but 
the  point  is  one  ot  great  difficulty,  and  I 
wish  it  could  be  so  framed  that  our  opinion 
could  be  tested  in  a  higher  court.  I  agree 
with  Mr.  Salter  that  it  a  known  standard 
had  been  prescribed,  and  if  the  customer 
could  by  his  own  expenditure  or  effort  or 
ingenuity  get  a  higher  candle-power  out  of 
the  gas,  the  company  could  not  claim  the 
benefit  of  it.  Therefore  it  is  plain  that  all 
new  burners  are  not  availaole  for  the 
purpose  of  enabling  the  gas  company  to 
say  that  they  are  fulfilling  their  statutoij 
obligations.  But  the  thing  stands  in  this 
manner,  though  it  is  not  easy  to  state  satis- 
factory reasons  for  one's  opinion.  Section  58 
of  the  Act  of  1858  shows  that  in  1858  an 
Areand  fifteen-hole  burner,  with  a  seven- 
inch  chimney  consuming  five  cubic  feet  of 
gas  per  hour,  was  thought  to  produce  a  light 
of  twelve  candles  of  six  in  the  pound.  The 
same  description  of  burner  in  ^  1868  was 
thought  to  be  capable  of  producing  a  light 
of  fourteen  candles.  It  is  possible  that  part 
of  that  increase  in  candle-power  may  have 
been  due  to  an  improvement  in  the  burner. 
We  have  some  ground  for  sabring  that,  for 
in  paragraph  20  of  the  case  it  is  stated  that 
it  was  proved  or  admitted  that  the  burner 
prescribed  by  s.  58  of  the  Brentford  Gas 
Act,  1858,  is  described  in  that  section  in 
terms  identical  with  those  contained  in  s.  21 
of  the  Brentford  Gas  Act,  1868,  but  that  the 
Letheby  Sugg  burner  used  by  the  respon- 
dents for  testing  as  aforesaid,  developed  a 
greater  illuminating  quality  in  the  gas  than 
the  burner  in  use  at  the  passing  of  the 
Brentford  Gas  Act,  1858.  Therefore  the 
improvements  which  had  been  made  in  the 
Argand  burner  at  that  time  enabled  gas  of 
greater  illuminating  power  to  be  produced 
from  an  Argand  burner  having  fifteen  holes 
and  a  seven-inch  chimney,  and  consuming 
fi^B  cubic  feet  of  ^  per  hour.  Mr.  Salter's 
argument  necessitates  that  the  Argand 
burner  of  1868  must  not  be  altered.  If  I 
could  find  that  all  the  conditions  of  the 
burner  were  sufficiently  described  to  prevent 
its  being  improved  upon,  Mr.  Salter  would 

fo  a  long  way  to  satisfy  me  that  he  is  right 
(ut  the  legislature  have  only  limited  the 
gas  company  by  certain  things,  namely,  five 
cubic  feet  of  ^as  per  hour,  number  of  holes, 
and  size  of  chimney.  Suppose,  as  I  believe 
to  be  the  fact,  that  great  differences  arise 
from  the  size  of  the  holes  in  the  burner  and 
from  the  rapidity  with  which  the  gas  is 
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idloved  to  issae.  If  the  result  of  an  altera- 
tion in  those  resnects  be  that  illaminating 
power  is  increasea,  I  see  nothing  to  prevent 
the  gas  company  from  taking  that  kind  of 
Argand  burner  for  the  purpose  of  their  test» 
or  the  local  authority  for  the  purpose  of 
their  test.  It  is  not  without  weight  that 
the  new  Brentford  burner  had  been  used  by 
a  very  competent  authority  to  test  the 
illuminating  power  of  the  gas  under  these 
statutes  after  the  Act  of  1868.  The  difficulty 
Mr.  Salter  is  placed  in  is  that  if  the  legis- 
lature are  going  to  increase  the  obligations 
of  the  ^  company  by  saying  that  they 
must  give  increased  illuminating  power, 
they  ought  to  say  so  by  an  Act  similar  to 
that  of  1868.  I  find  nothing  in  the  Act  of 
1871,  or  in  the  Brentford  Gas  Order,  1881, 
to  that  effect.  I  give  no  weight  to  the 
independent  test  of  the  gas  company.  The 
tests  taken  by  the  gas  examiner  are  meant 
to  be  the  tests  on  which  the  justices  should 
act.  I  decide  this  case  on  the  ground  that 
it  was  an  improper  thing  to  say  that  the 
gas  must  be  tested  by  a  burner  known  and 
recognised  in  1868.  The  appeal  must  be 
allowed. 

Daruno,  J.— I  am  of  the  same  opinion. 
It  is  material  to  notice  that  when  the  legis- 
lature in  1858  imposed  a  test  on  the  gas 
company,  the  test  they  imposed  was  not  of 
a  definite  fixed  thing  like  a  pound  or  yard, 
but  it  was  an  Argand  burner  having  fifteen 
holes  and  a  seven-inch  chimney,  and  con- 
suming ^ve  cubic  feet  of  gas  per  hour. 
The  modern  Argand  burner  which  the  com- 
pany insist  they  are  entitled  to  have  used, 
complies  with  every  one  of  those  require- 
ments. Why  does  it  not  satisfy  the  test  the 
legislature  laid  down  in  1868?  It  is  said 
that  it  is  not  the  burner  which  was  in 
existence  in  1868.  That  burner  has  been 
improved,  and  has  been  improved  so  far  as 
to  oe  improved  out  of  existence  altogether. 
When  Parliament  imposed  this  test,  they 
must  have  contemplated  that  the  burner 
would  not  necessanly  remain  as  it  was  in 
1868,  for  it  is  true  to  sa^  that  other  things 
than  Argand  burners  improve  in  form. 
Parliament  must  know  that  most  things 
improve  in  form  except  Acts  of  Parliainent, 
which  show  a  constant  and  steady  deteriora- 
tion. They  knew  and  recognised  it,  for  the 
statute  of  1858  being  repealed  as  to  many 
sections  in  1868,  and  particularly  s.  58  being 
repealed  by  s.  21  of  the  Act  of  1868,  Parlia- 
ment then  recognised  that  Argand  burners 
had  been  improved  in  the  course  of  time, 
because  having  said  twelve  candles  in  1858, 
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they  said  fourteen  candles  in  1868.  What 
reason  is  there  to  suppose  that  the  legis- 
lature having  that  before  their  minds  did 
not  contemplate  that  still  further  improve- 
ment might  be  made  ?  If  the  contention  of 
the  respondents  is  to  be  given  effect  to, 
that  seems  to  me  to  show  that  it  must  be 
done  by  Act  of  Parliament.  The  contrast 
between  those  two  sections  tells  against  the 
respondents. 

Sutton,  J.— I  think  that  the  words  of 
s.  21  of  the  Brentford  Gas  Act,  1868,  mean 
that  the  gas  supplied  by  the  company  must 
be  of  such  quality  as  to  produce  from  any 
Argand  burner  having  fifteen  holes  and  a 
seven-inch  chimney,  and  consuming  five 
cubic  feet  of  sas  per  hour,  a  light  equal  to 
fourteen  candles,  and  on  that  ground  I  think 
the  appeal  should  be  allowed. 

Appeal  allowed  and  eon- 
vtetions  quashed. 

Solicitor  for  the  appellants :  Herbert  E. 
Griffith. 

Solicitors  for  the  respondents:  Lees, 
Butterworth  and  McDonnell. 


72  J.  P.  881. 

KING'S   BBNCH  DIVISION. 


May  28,  29 ;  June  2, 1908. 

(Before  Alvkrstonb,  L.O.J.,  Darling  and 
Sutton,  JJ.) 

Jones  v.  Shkrvington. 

Licensing  —  Intoxicating  liquor  —  Sale  to 
children— Corked  and  sealed  vessel- 
Meaning  of  '^such  as  are  sold  or  de- 
livered —Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901  (1  Edw.  7,  c.  27), 

8.2. 

A  publican  commits  no  offence  against  s.  2 
q/  the  Intoxicating  Xiquors  {Sale  to 
Children)  Act^  1901,  if,  when  a  child 
under  fourteen  pears  of  age  is  sent  vnth 
a  bottle  to  his  publichouse  to  fetch  a 
pint  of  beer^  his  barman  puts  a  pint  of 
oeer  into  the  bottle  and  then  corks  arid 
seals  it  before  handing  it  back  to  the 
chUdy  as  the  words  of  the  section^  "  ex- 
cepting such  intoxicating  liquors  as  are 
sold  or  delivered  in  corked  and  sealed 
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vessels"  do  not  mean  such  intoxicating 
liquors  as  are  commonly  so  sold  or 
delivered^  hut  such  intoxicating  liquors 
as  are  in  fact  so  sold  or  delivered. 

Case  stated  by  me  the  undersigned  one 
of  the  magistrates  of  the  police  courts  of 
the  metropNoIis  for  the  opinion  of  the  Kinj^s 
Bench  Division  of  the  High  Court  of  Justice 
on  the  application  of  the  appellant  who 
alleges  that  she  is  a  person  aggrieved  by  a 
conviction  made  upon  an  information  heard 
before  me  at  the  police  court  at  Bow  Street 
on  the  18th  day  of  February  1908. 

The  information  was  laid  by  Qeorge 
Shervington  a  sub-divisional  inspector  of 
the  metropolitan  police  under  the  Intoxi- 
cating Liquors  (Sale  to  Children)  Act  1901, 
8.  2,  CMi;ainst  the  appellant  Rebecca  Jones, 
charging  that  she  on  the  27th  day  of  January 
1908,  being  a  licensed  person  within  the 
intent  and  meaning  of  the  Licensing  Acts 
1828  to  1904  did  unlawfully  knowingly  sell 
certain  intoxicating  liquor,  to  wit,  one 
reputed  pint  of  beer  to  a  person  under  the 
age  of  fourteen  years,  to  wit,  one  Dolly 
Balm  forth,  aged  nine  years,  for  consumption 
off  her  licensed  premises,  the  said  intoxi- 
cating liquor  not  being  such  as  is  sold  or 
delivered  in  corked  and  sealed  vessels. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  either  proved  or 
admitted : 

(1)  The  appellant  is  the  licensee  of  the 
'^Black  Horse"  publichouse,  10  Bedfordbury, 

(2)  On  the  27th  day  of  January  1908 
Ellen  Balmforth  sent  her  daughter  Dolly 
Balmforth  aged  nine  years  to  the  said 
*' Black  Horse"  publichouse  and  the  said 
Dolly  Balmforth  was  provided  by  Ellen 
Balmforth  vrith  an  empty  bottle  for  the 
purpose  of  obtaining  at  the  said  "  Black 
Horse"  publichouse  one  pint  of  beer  for 
consumption  off  the  said  licensed  premises. 

(3)  The  said  Dolly  Balmforth  was  supplied 
by  the  barman  of  the  appellant  with  one 
imperial  pint  of  beer  which  he  drew  from  a 
beer  en^me  into  a  pint  measure  and  then 
poured  it  into  the  said  bottle  but  before 
the  said  beer  was  sold  to  her  or  the  said 
bottle  containing  the  said  beer  was  delivered 
to  her  the  said  barman  securely  corked  and 
sealed  the  said  bottle  within  the  meaning 
of  s.  5  of  the  said  Act. 

(4)  Upon  behalf  of  the  respondent  it  was 
contended  that  the  appellant  had  been 
guilty  of  the  offence  charged  a^inst  her  in 
the  said  information  as  the  intoxicating 
liquor  sold  and  delivered  to  the  said  Dolly 
Balmforth  in  the  circumstances  hereinbefore 
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set  forth  was  not  within  the  exception 
specified  in  s.  2  of  the  Intoxicating  Liquors 
(Sale  to  Children)  Act  1901  as  the  said 
intoxicating  liquor  was  not  such  intoxi- 
cating liquor  as  is  commonly  sold  or 
delivered  in  corked  and  sealed  vessels 
within  the  meaning  of  the  said  exception 
in  the  said  section,  it  not  being  bottled  oeer. 
The  case  of  Famdale  v.  Dillon  (1907), 
71  J.  P.  374  ;  [1907]  2  K.  B,  513,  was  cited 
to  me  in  support  of  this  contention. 

(5)  On  behalf  of  the  appellant  it  was  con- 
tended that  the  decision  in  Famdale  v. 
Dillon,  supray  did  not  apply  and  that  on 
the  above  stated  facts  the  appellant  was 
not  guilty  of  any  offence  within  the  meaning 
of  the  said  last-mentioned  statute. 

(6)  I  held  upon  the  authority  of  the 
above-mentioned  case  that  the  appellant 
was  guilty  of  the  offence  charged  m  the 
said  information  and  convicted  her  for  that 
she  did  unlawfully  knowingly  sell  certain 
intoxicating  liquor  in  quantity  not  less  than 
one  reputed  pmt,  to  wit  one  imperial  pint 
of  beer  to  a  person  under  the  age  of  four- 
teen years  to  wit  one  Dolly  BalmforUi  age^l 
nine  years  for  consumption  off  her  licensed 
premises,  the  said  intoxicating  liquor  not 
being  such  as  is  sold  or  delivered  in  corked 
and  sealed  vessels,  and  ordered  her  to  pay  a 
fine  of  6s,  and  2s,  costs. 

The  question  for  the  opinion  of  the  court 
is  whetner  upon  the  facts  above  stated  I 
came  to  a  correct  determination  in  point  of 
law. 

^  If  the  court  shall  answer  the  above  ques- 
tion in  the  affirmative  the  conviction  is  to 
stand,  but  otherwise  the  conviction  is  to  be 
quashed. 

(Signed)       R.  H.  B.  Mabsham. 

7th  May  1908. 

The  Intoxicating  Liquors  (Sale  to  Chil- 
dren) Act,  1901,  s.  2,  provides : 

"  Every  holder  of  a  licence  who  knowingly 
sells  or  delivers  .  .  .  save  at  the  resi- 
dence or  working  place  of  the  purchaser, 
any  description  of^  intoxicating  liquor  to 
any  person  under  the  age  of  fourteen  years 
for  consumption  by  any  person  on  or  off 
the  premises,  excepting  such  intoxicating 
liquors  as  are  sold  or  delivered  in  corked 
and  sealed  vessels  in  quantities  not  less 
than  one  reputed  pint  for  consumption  off 
the  premises  only,  shall  be  liable  to  a 
penalty    ..." 

Avory,  K.C.  (Forrest  Fulton  with  hiniX 
for  the  appellant— The  statute  does  not 
prohibit  selling  to  children  liquor  drawn 
from  a  cask,  provided  it  is  put  m  a  corked 
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and  sealed  bottle  before  deUvery.  The 
words  "  are  sold "  mean  "  are  in  fact  sold," 
and  not,  as  is  suggested,  *^  are  comroonly 
sold."  The  object  of  the  legislature  was  to 
prevent  children  from  being  able  to  get  at 
the  beer  while  taking  it  home  (Famdale  v. 
Dillon,  9upra;  Brooks  jv,  Maton  (1902\ 


67  J.  P.  47  ;  [1902]  2  K.  B.  743  ;  Mitchell  v. 
Crawnhaw  (l903\  67  J.  P.  179;  [1903] 
1  K.  B.  701 ;   Macey  v.  McKimzie  {190S\ 


67  J.  P.  251).  The  respondent's  view  is  that 
it  is  only  permissible  to  sell  to  children  beer 
kept  in  stock  in  bottle. 

DanckwerU,  K.C.  {A,  H,  Bodkin  with 
him),  for  the  respondent.— The  judgments 
of  DARLING,  J.,  and  A.  T.  Lawbenoe,  J.,  in 
Famdale  v.  Dillon,  guprOy  support  the 
respondent's  contention.  The  object  of  the 
Act  is  expressed  in  its  title^  viz.,  "  An  Act 
to  Prevent  the  Sale  of  Intoxicating  Liquors 
to  Children."  The  sale  here  took  place 
before  the  beer  was  put  into  the  bottle. 
The  words  "  such  liquors  as  are  sold  "  refer 
to  what  commonly  takes  place.  The  ques- 
tion is  how  it  is  usually  done.  The  object 
of  the  Act  is  to  make  it  as  difficult  as 
possible  to  sell  intoxicating  liquor  to  chil- 
dren and  thus  keep  them  away  from  public- 
houses.  The  sale  of  the  beer  took  place 
before  it  was  bottled,  namely,  when  it  was 
drawn  and  appropriated  to  tne  purchaser. 
Therefore,  there  was  no  sale  in  a  corked 
and  sealed  vessel,  although  there  was 
delivery  in  a  corked  and  sealed  vessel. 

Avory,  K.C.,  in  reply.— The  rules  as  to 
the  passing  of  the  property  under  the  Sale 
of  Goods  Act,  1893,  have  no  place  in 
licensing  law.  The  question  is.  When,  in 
popular  language, did  the  sale  take  place? 
There  was  not,  in  ordinary  language,  any 
sale  of  the  beer  merely  because  the  publican 
drew  it  into  the  bottle.  The  sale  of  bottled 
beer  by  publicans  has  enormously  increased 
of  late  years.  Therefore  the  respondent's 
interpretation  of  the  Act  will  not  keep 
children  awa^  from  publichouses.  What 
can  be  the  difference  in  point  of  mischief 
between  a  child  getting  a  bottle  of  beer 
which  has  been  bottled  a  couple  of  hours 
and  its  getting  a  bottle  of  beer  which  has 
been  bottled  a  second  or  two  ?  [Darling,  J. 
—Why,  if  the  liquor  may  be  bottled  in  the 
child's  presence,  may  it  not  have  less  than 
a  pint  1j  I  do  not  know  why  the  legislature 
fixed  the  minimum  at  a  pint 

Cur,  adv.  vult, 

June  2. 

Alvebstone,  L.C.  J.— This  was  an  appeal 
against  a  conviction  under  s.  2  of  the  Intoxi- 
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catine  Liquors  (Sale  to  Children)  Act,  1901. 
The  facts,  which  are  not  in  dispute,  are  that 
a  girl  nine  years  old  was  sent  with  a  bottle 
to  a  pnblichouse  to  fetch  a  pint  of  beer,  and 
the  bannan  of  the  appellant,  the  licensee, 
put  a  pint  of  beer  into  the  bottle  and  then 
corked  and  sealed  it^  in  accordance  with 
s.  5.  The  question  is  whether,  in  these 
circumstances,  the  appellant  was  properly 
convicted.  In  my  opinion  this  conviction 
cannot  be  supported.  Section  2  creates  two 
criminal  offences :  one  on  the  ]^rt  of  the 
holder  of  the  licence  who  knowingly  sells, 
or  delivers,  or  allows  any  person  to  sell  or 
deliver  to  a  person  under  the  age  of 
fourteen  years  any  description  of  intoxi- 
cating liquor  except  such  intoxicating 
liquors  as  are  sold  or  delivered  in  corked 
and  sealed  vessels ;  the  other,  by  a  person 
who  knowinj^ly  sends  a  child  to  a  place 
where  intoxicating  liquors  are  sola  or 
delivered  for  the  purpose  of  obtaining  any 
description  of  intoxicating  liquor  except  as 
aforesaid.  No  question  arises  here  under 
the  second  part  of  the  section,  though  it 
has  to  be  considered  in  connection  with  the 
arguments  used  before  us.  I  am  of  opinion 
that  there  was  no  evidence  upon  which  the 
.appellant  could  properly  be  convicted.  The 
statute  does  not  prohibit  persons  under  the 
age  of  fourteen  shears  gomg  on  to  licensed 
premises ;  what  it  does  prohibit  is  their 
oeing  supplied  with  intoxicating  liquors, 
except  such  as  are  sold  or  delivered  in 
corked  and  sealed  vessels,  and  any  one 
sending  a  person  under  the  age  of  fourteen 
years  to  ootain  liquors  except  such  as  are 
corked  and  sealed.  It  is  suggested  that  the 
true  construction  of  the  words  **  excepting 
such  intoxicating  liquors  as  are  sold  or 
delivered  in  corked  and  sealed  vessels"  is 
such  intoxicating  liquors  as  are  "  commonly 
sold,"  and  reliance  was  placed  upon  an 
expression  in  the  judgment  of  my  orother 
Darling  in  Famaale  v.  Dillon^  tupra.  In 
that  case  the  proceedings  were  against  the 
parent  who  had  sent  his  son  to  the  public- 
nouse  with  a  bottle,  and  the  only  point 
decided  was  that  there  was  no  evidence  that 
the  father  sent  the  son  to  obtain  liquors  in 
corked  and  sealed  vessels  or  in  quantities 
of  not  less  than  one  pint  and  therefore  the 
observations  of  my  brotner  Dabling  were 
not  necessary  for  the  decision.  But,  in  my 
opinion,  that  construction  cannot  properly 
be  put  upon  these  words.  I  think  they 
mean  that  such  intoxicating  liquors  as  are 
in  fact  sold  or  delivered  must  be  corked 
and  sealed.  The  words  are  not  "  sold  and 
delivered;"  and  the  use  of  the  word  "  or,"  in 
my  opinion,  shows  that  the  statute  was 
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intended  to  prevent  the  liquor  beinehanded 
to  a  child  otherwise  than  in  a  corked  and 
sealed  vessel.  To  construe  the  words  as 
meaning  such  intoxicating  liquors  as  are 
commonly  sold  and  delivered  would  raise 
a  question  of  great  uncertainty,  and  would 
make  it  impossible  for  a  licensee  to  know 
what  liquors  he  might  properly  sell.  Such 
a  construction  would,  I  tnink,  prohibit  a 
man  bottling  off  beer,  which  was  supplied 
to  him  in  a  barrel,  and  then  delivering  that 
beer  in  corked  and  sealed  bottles ;  in  fact, 
the  only  construction  which  can  properly  be 
put  upon  the  words  is,  in  my  judgment, 
that  they  i)revent  the  licensee  from  selling 
such  intoxicating  liquors  to  a  child  unless 
they  are  delivered  in  corked  and  sealed 
vessels.  The  object  of  the  statute,  as  was 
pointed  out  in  many  cases,  was,  in  my 
opinion,  to  prevent  liquor  being  sold  to 
children  otherwise  than  in  corked  and 
sealed  bottles,  and  not  to  prevent  children 
under  fourteen  from  goin^  to  a  public- 
house.  This  was  the  ^ound  of  the  decision 
on  which  we  held,  m  Brooks  v.  Mcuon^ 
suptrLf  that  the  licensee  could  be  convicted 
even  if  he  honestly  believed  that  the  vessel 
was  properly  corked  and  sealed.  In  the 
same  way,  in  Mitchell  v.  CrawshaWy  supra^ 
it  was  pointed  out  by  my  brother  Channell 
that  the  test  was  that  tne  bottle  must  be  so 
secured  that  the  liquor  cannot  be  got  at 
without  detection.  It  was  suggested  on 
behalf  of  the  respondent  that  the  object  of 
the  statute  was  to  prevent  young  children 
going  to  publichouses.  This  very  desirable 
object  may  be  the  result  of  the  statute,  but 
when  the  statute  is  examined  it  cannot,  in 
my  opinion,  be  said  to  be  the  effect  of  the 
enactment  so  far  as  the  criminal  offences 
created  by  s.  2  are  concerned.  The  latter 
part  of  the  section  contemplates  children 
being  sent  to  publichouses  to  fetch  liquor 
in  quantities  not  less  than  one  pint,  in 
vessels  properly  corked  and  sealed.  More- 
over, this  Act  repealed  the  Intoxicating 
Liquors  (Sale  to  Children)  Act,  1886, 
which  prohibited  the  sale  of  liquor  to 
children  under  the  age  of  thirteen  tor  con- 
sumntion  on  the  premises.  It  follows  that 
the  legislature  considered  that  the  protec- 
tion of  the  corked  and  sealed  bottle  was 
sufficient.  The  respondent's  counsel  raised 
the  further  point  that  the  offence  was  com- 
plete when  the  beer  was  put  into  the  bottle, 
because,  as  he  contended,  the  property  then 
passed.  This  may  be  so  if  the  technical 
(question  as  to  wnen  the  property  passed 
is  considered,  but  in  my  opinion,  for  the 

Eurpose  of  dealing  with  offences  under  the 
licensing  Acts,  we  have  to  look  at  the 
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object  of  the  particular  enactment  and  the 
whole  transaction,  and  if  the  beer  was 
never  delivered  to  the  child,  otherwise  than 
in  a  corked  and  sealed  bottle,  it  is  imma- 
terial whether  in  law  the  property  passed 
at  an  earlier  stage.  I  think  this  appeal 
must  be  allowed,  with  costs,  and  the  con- 
viction quashed. 

Darling,  J.— I  agree  in  effect  with  the 
Lord  Chief  Justice,  although  the  language 
of  the  statute  is,  to  my  mindi,  so  vague  that 
more  than  one  interpretation  may  reason- 
ably be  put  upon  it,  as  is  sufficiently  shown 
by  my  brother  Lawrence's  agreement  in 
the  view  I  took  in  the  case  of  Famdale  v, 
Dillon^  supra.  Having  now  given  further 
consideration  to  the  matter,  I  cannot 
remain  of  the  opinion  that  the  intention  of 
the  statute  is  so  narrow  as  I  supposed  when 
I  gave  my  judgment  in  that  case.  To 
understand  the  Act  of  1901  rightly,  I  think 
it  is  necessary  to  have  regard  to  the  Act 
of  1886.  That  sUtute,  The  Intoxicating 
Liquors  (Sale  to  Children)  Act,  1886,  dealt 
only  with  the  case  of  selling  to  children 
on  licensed  premises  liquor  to  be  consumed 
by  them ;  and  it  has  for  preamble  these 
words :  "  Whereas  it  is  expedient  to  protect 
young  children  against  tne  immoral  con- 
se(iuences  resulting  from  their  being  per- 
mitted to  purchase  intoxicating  liquor  for 
their  own  consumption."  The  statute  of 
1901,  bearing  the  same  title,  prohibits 
selling  or  delivering  to  children  under  the 
age  of  fourteen  years,  save  at  the  residence 
or  working-place  of  the  purchaser,  for  con- 
sumption by  any  person  on  or  off  the 
{)remises,  any  description  of  intoxicating 
iquor.  That  is  the  principal  enacting  part 
of  s.  2.  After  that  comes  the  exception. 
If  the  words  alone  be  regarded  it  might  be 
argued  that  the  liberty  allowed  by  s.  2  of 
the  Act  of  1901  to  sell  liquors  in  open  vessels 
to  children  at  the  homes  or  work-places  of 
those  for  whom  they  purchase,  shows  that 
Parliament  chiefly  intended  to  keep  young 
persons  away  from  the  publichouse,  but 
would  allow  children  of  any  age  to  pur- 
chase, even  for  their  own  consumption, 
intoxicating  liquors,  provided  they  snould 
do  so  at  their  residence  or  working-place. 
For  the  statute  of  1901  repeals  that  of  1886, 
which  forbade  the  sale  of  intoxicating 
liquor  to  children  under  thirteen  years  for 
consumption  on  the  premises,  and  then  it 
makes  such  i>rovision  as  I  have  stated.  To 
my  mind,  therefore,  more  than  mere  con- 
struing is  required  to  arrive  at  the  true 
intention  of  Parliament  as  expressed  in  this 
Act.    Any  difficult  writing  is  best  under- 
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stood  by  those  who  in  reading  it  make 
judicious  use  of  the  imagination,  and  con- 
sider other  works  by  the  same  autnor.  Now 
the  Act  of  1901  has  no  preamble ;  but  I 
imagine  that  its  object,  like  its  title,  is  the 
same  as  that  of  the  Act  of  1886.  Remem- 
bering this,  I  approach  the  exception  in 
8.  2,  the  meaning  of  which,  and  my  former 
dictum  concerning  it,  have  given  occasion 
for  this  case.  The  enactment  that  iptoxi- 
catinj;  liquors  are  not  to  be  sold  or  delivered 
to  children  in  less  quantities  than  a  reputed 
pint  has  in  no  way  been  explained ;  but  it 
rather  supports  the  contention  which  I 
accepted  in  FamdcUe  v.  Dillon,  supra,  that 
liquors  ordinarily  put  up  and  sold  m  bottles 
holding  at  least  a  pint  were  intended,  and  I 
think  the  language  of  the  exception  lends 
colour  to  this  construction.  But,  having 
regard  to  the  provisions  of  the  Act  of  1886, 
the  mischief  it  was  designed  to  prevent,  and 
its  repeal  by  this  Act  of  1901,  I  arrive  at 
the  conclusion  that  the  words  *'  such  intoxi- 
cating liquors  as  are  sold  or  delivered  in 
corked  and  sealed  vessels  "  apply  to  liquors 
poured  into  bottles  brought  by  children  to 
the  licensed  premises ;  which  liquors,  being 
then  bottled,  corked  and  sealed,  straight- 
way become  **such  as  are  sold  or  delivered" 
in  corked  and  sealed  vessels.  I  think,  there- 
fore, that  I  was  mistaken  when  I  adopted 
the  view  that  the  words  meant  such  liquors 
as  are  sold  in  bottles  provided  by  the 
vendor.  Now,  looking  at  both  the  statutes, 
I  have  come  to  the  opinion  that  Parliament 
intended  to  allow  children  under  fourteen 
to  be  sent  to  fetch  intoxicating  liquors, 
probably  for  their  parents'  consumption, 
carefully  placing  a  physical  difficulty  m  the 
way  of  children  who,  en  route,  would  help 
themselves  to  the  beverages  intended  for 
other  and  older  persons. 

SurroN,  J.  — The  case  of  Ftelden  v. 
Morley  Corporation,  [1899]  1  Ch.  1,  decided 
that  the  title  of  an  Act  is  an  important  part 
of  the  Act.  The  words  of  the  title  of  this 
Act  are  clear,  and  do  not  indicate  in 
any  way  that  its  object  was  to  prevent 
children  from  being  on  licensed  premises. 
The  question  for  decision  must  therefore 
depend  on  the  construction  of  s.  2  of  the 
Act.  The  words  of  the  section  in  dispute 
are,  "  excepting  such  intoxicating  liquors  as 
are  sold  or  delivered  in  corked  and  sealed 
vessels  in  quantities  not  less  than  one 
reputed  pint  for  consumption  off  the 
premises  only."  These  words  are  not  in 
themselves  ambiguous,  and  there  is  nothing 
in  the  context  or  in  the  title  suggesting 
that  any  meaning  is  to  be  given  to  them 
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Other  than  their  ordinary  meaning.  1  am 
not,  therefore,  at  liberty  to  introduce  any 
word  among  them  as,  for  example,  "com- 
monly" before  the  word  "sold."  Further,  with 
respect  to  the  words  "  sold  or  delivered  "  as 
distinguished  from  the  words  "sold  and 
delivered,"  1  think  the  former  expression 
shows  that  the  section  is  indifferent  to  the 
time  when  the  property  in  the  beer  put 
into  the  bottles  passed  to  the  purchaser. 
On  the  facts,  therefore,  stated  in  the  case,  in 
my  judgment  the  appeal  must  be  allowed. 

Appeal  allowed,  and  con- 
viction quashed. 

Solicitors  for  the  appellant :  Maitlands, 
Peckham  <fe  Co. 

Solicitors  for  the  respondent :  Wontner  <fe 
Sons. 
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June  2,  1908. 

(Before  Alvebstonb,  L.CJ.,  Darung 
and  Sutton,  JJ.) 

Blackledge   &  Sons,   Limited  v. 

BOLSHAW. 

Bread— Sale  otherwise  than  by  weight— No 
weighing  in  presence  of  customer— r 
Previous  weighing  with  reference  to  the 
sale— Customer  getting  overweight- 
Bread  Act,  1836  (6  &  7  WiU.  4.  c.  37), 
s.  4. 

The  appellants,  who  were  bakers  and  sellers 
of  bread,  were  summoned  for  selling 
bread  otherunse  than  by  weight,  con* 
trary  to  s.  A  of  the  Bread  Act,  1836,  and 
it  was  proved  that  the  man  in  charge 
of  the  appellant^  shop  had  served  a 
customer  who  askedforadd.  best  cottage 
loaf  with  a  loaf  which  was  not  fancy 
bread,  and  for  which  she  paid  9oL 
When  the  loaf  was  handed  to  the  cus- 
tomer it  had  round  it  a  band  on  which 
appeared  the  words:  '' Blackleda^s 
fancy  bread,  3d.  and  l^d.  per  loaf 
(2d.  per  lb.)  always  overweight,  varying 
according!  to  fluctuations  in  price  of 
Jlour."    The  loaf  was  not  weighed  in 
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the  presence  of  the  customer^  but  it  in 
fact  toeighed  1  ^6.  11}  02.,  and  at  some 
time  before  ike  customer  entered  the 
shop  it  had  been  weighed  and  the  band 
had  been  plaxied  round  it  by  the  manager 
of  the  shop.  In  the  ordinary  course  of 
business^  each  morning  the  man/iger 
weighed  each  loaf  him^f  and  if  it 
exceeded  \\  lbs,  put  on  it  a  band  similar 
to  the  one  in  question.  There  toas  no 
dispute  that  at  the  price  charged 
the  loaf  should  have  weighed  at  least 
I  lb,  8  oz. 

Held,  that  the  Act  was  not  meant  to  prevent 
people  from  getting  a  few  ounces  over- 
weighty  and  that  J  there  having  been  a 
weighing  with  reference  to  the  scUe,  the 
appellants  had  committed  no  offence. 

Case  stated  by  the  undersized  William 
Henry  Watts  and  William  Craigie  Williams, 
two  of  hb  Majesty's  justices  of  the  peace  in 
and  for  the  city  of  Liverpool,  sitting  as  a 
court  of  summary  jurisdiction  at  the  city 
police  court,  Dale  Street,  in  the  city  afore- 
said, for  the  opinion  of  this  honourable 
court,  pursuant  to  the  statutes  20  and 
21  Victoria,  chapter  43,  and  42  and  43  Vic- 
toria, chapter  49. 

1.  An  information  was  laid  on  the  2l8t 
day  of  January,  1908,  by  Frederick  Percy 
BoJshaw,  chief  inspector  of  weights  and 
measures  for  the  city  aforesaid  (hereinafter 
called  the  respondent),  against  Messrs. 
James  Blackledge  ana  Sons,  Limited,  of 
No.  21,  Towson  Street,  in  the  city  aforesaid 
(hereinafter  called  the  appellants),  for  that 
they  (the  appellants),  on  the  18th  day  of 
January,  1908,  at  the  citv  aforesaid,  being 
sellers  of  bread,  did  sell  bread  in  other 
manner  than  by  weight,  contrary  to  s.  4  of 
the  Bread  Act,  1836. 

2.  The  said  information  was  heard  and 
determined  by  us  at  a  petty  sessions  on  the 
28th  day  of  January,  1908  (the  appellants 
and  the  respondent  being  respectively 
represented  upon  such  hearing  before  us  by 
their  solicitors),  and  upon  such  hearing  we 
convicted  the  appeUants  and  fined  them  the 
sum  of  one  iiound  and  ordered  them  to  pay 
the  sum  of  eight  shillings  for  costs. 

3.  The  appellants  being  dissatisfied  with 
the  said  determination  or  conviction  as  being 
erroneous  in  point  of  law,  duly  applied  to 
us  in  writing  to  state  and  sign  a  case,  in 
pursuance  whereof  this  case  is  now  stated 
and  signed  by  us. 
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4.  Upon  the  hearing  cf  the  said  informa- 
tion the  following  facts  were  admitted  or 
proved  in  evidence  before  us  : 

(a)  That  the  appellants  carried  on  busi- 
ness in  a  very  large  way  as  millers,  bakers 
and  sellers  of  bread  in  the  city  as  aforesaid, 
and  one  of  their  branch  shops  was  at  21, 
Towson  Street,  in  the  city  aforesaid. 

(b)  That  on  the  18th  day  of  January, 
1908,  a  woman  named  Mrs.  Carter,  acting 
upon  instructions  ^iven  to  her  b^  Francis 
Joseph  Bundy,  an  inspector  of  weights  and 
measures,  of  the  city  aforesaid,  went  into 
the  branch  shop  of  the  appellants,  at  21, 
Towson  Street  aforesaid,  and  asked  for  a 
Zd,  best  cottage  loaf.  The  man  in  charge  of 
the  shop  served  Mrs.  Carter  with  a  loaf, 
which  was  produced  before  us,  and  Mrs. 
Carter  paid  id,  for  the  loaf. 

(c)  That  Mrs.  Carter  did  not  ask  the 
shopman  to  weigh  the  loaf  at  the  time  of 
the  sale,  and  the  loaf  was  not  weighed  by 
anyone  in  the  shop  in  the  presence  of  Mrs, 
Carter  at  the  time  of  sale,  nor  was  any- 
thing said  to  Mrs.  Carter  about  the  weight 
of  the  loaf. 

(d)  That  when  the  loaf  was  handed  to 
Mrs.  Carter,  the  loaf  had  round  it  a  paper 
band  upon  which  appeared  in  print  the  fol- 
lowing words  (inter  alia)  :  *^  Blackledge's 
fancy  bread,  Zd,  and  l^d,  i>er  loaf  {^,  per  lb.) 
always  overweight,  varying  according  to 
fluctuations  in  price  of  flour/' 

(e)  That  Mrs.  Carter  then  left  the  shop 
and  handed  the  loaf  to  Inspector  Bundy 
who  was  waiting  outside  the  shop.  In- 
spector Bundy,  upon  receipt  of  tne  loaf 
from  Mrs.  Carter  took  the  loaf  back  into 
the  shop  and  weighed  it  there  (in  the 
presence  of  the  manager  of  the  shop  and 
of  Mrs.  Carter  who  accompanied  him)  on 
scales  provided  in  the  shop,  which  showed 
that  the  weight  of  the  loaf  was  I  lb.  11|  oz., 
whereupon  tne  manager  said :  **  It  was  an 
oversight,  the  loaf  ought  to  have  been 
weighed.'^ 

(f)  There  was  produced  before  us  by  the 
respondent  a  notice,  which  was  hanging  in 
the  shop  upon  the  scales,  upon  which 
appeared  the  following  words : 

"  NOTICE. 

"  When  sent  out  by  van  the  fanc^  bread 
bands  are  to  be  used  on  all  fancy,  milk  and 
Vienna  breads,  except  yards,  Belgians  and 
Jewish  twists  (and,  of  course,  Id,  and 
smaller  goods). 
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"  When  sold  in  the  shop  if  the  above  bread 
(with  exceptions  named)  is  not  labelled  it 
must  be  weighed  in  the  presence  of  pur- 
chaser and  weight  declared." 

The  appellants  also  produced  a  card, 
which  was  hanging  up  in  the  shop,  upon 
which  appeared  the  following  words : 

"  Blackledge's  bread  before  being  sent 
out  must  be  weighed.  Only  full  weight 
loaves  to  be  sent  out.  Any  others  to  be 
retailed  for  sale  over  counter. 

"  Prices  of  bread  :  Best  plain  Igcf.  per  lb., 

e^d  per  4  lb.  loaf. 
"  Seconds,  Ifd  per  lb.    5i  per  4  lb.  loaf." 

(g)  That  the  appellants  exercised  the 
greatest  discipline  and  that  their  business 
was  conducted  in  the  most  up-to-date 
manner  possible. 

(h)  That  in  the  ordinary  course  of  busi- 
ness supplies  of  bread  were  sent  to  the 
branch  shop  each  mornine  by  the  appellants 
and  were  there  received  by  the  manager  of 
the  shop,  who  weighed  each  individual  loaf 
himself,  and  if  it  exceeded  1^  lbs.  put  a  band 
on  it  (similar  to  the  band  referred  to  in 
clause  (d^  hereof^  and  passed  the  loaf  for 
sale.  If  ne  found  any  loaf  under  the  weight 
of  1}  lbs.  he  put  it  on  one  side  and  it  was 
not  sold.  At  the  end  of  the  day  all  unsold 
bread  was  cleared  out  of  the  shop,  except 
a  certain  amount  which  was  put  aside 
and  locked  away  to  be  sold  as  stale  next 
day. 

(i)  That  the  loaf  sold  to  Mrs.  Carter  was 
a  new  loaf  and  at  some  time  before  Mrs. 
Carter  entered  the  shop  had  been  weighed 
and  the  band  placed  round  it  by  the  manager 
of  the  shop,  and  it  was  in  fact  I  lb.  11}  oz. 
in  weight. 

Si)  That  the  price  of  bread  varied  in 
erent  shops,  and  that  at  the  time  of  the 
matters  now  in  statement  the  prevalent 
prices  were  2{i£.  and  S^d.  for  what  was 
locally  called  a  2  lb.  cott£^^e  loaf,  according 
to  quality. 

(k)  That  to  supply  a  2  lb.  loaf,  t.^.,  a  loaf 
weighing  exactly  2  lbs.,  at  all  times  would 
be  a  matter  of  extreme  difficulty. 

(1)  That  a  loaf  ma^  and  generalljr  does 
vary  in  weight  according  to  the  time  it  was 
in  the  oven,  owing  to  the  amount  of 
evaporation,  and  that  it  was  consec^uently 
practically  impossible  to  prevent  variations 
of  weight. 

5.  The  respondent  contended  that  in  the 
circumstances  the  appellants  ought  to  be 
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found  guilty  of  the  offence  charged  in  the 
information. 

6.  The  appellants  firstly  contended  that 
the  loaf  in  question  was  fancy  bread  within 
the  meaning  of  the  proviso  to  s.  4  of  the 
Bread  Act,  1836,  but  we  overruled  this  con- 
tention and  found  as  a  fact  that  the  said 
loaf  was  not  fancy  bread,  and  as  to  that 
portion  of  our  decision  the  appellants  did 
not  request  us  to  state  a  case,  and  no 
question  now  arises  with  respect  to  it. 

7.  The  appellants  further  contended  that 
upon  the  evidence  the  sale  of  the  loaf  in 
question  was  not  a  sale  otherwise  than  by 
weight  within  the  meaning  of  the  provisions 
of  s.  4  of  the  Bread  Act,  1836,  because 

(i)  the  loaf  had  in  fact  been  weighed 
before  sale ; 

(ii)  Mrs.  Carter  had  not  requested  the 
shopman  to  weigh  it  in  her  presence  at  the 
time  of  sale,  and  the  law  did  not  require 
the  loaf  to  be  weighed  at  the  time  of  sale 
unless  a  demand  to  that  effect  was  then 
made  ; 

(iii)  that  the  placing  of  the  band  upon 
the  loaf  was  a  plain  indication  that  the 
weif^ht  had  been  ascertained  and  was 
equivalent  to  telling  the  purchaser  that  the 
weight  of  the  loaf  was  at  least  Ijt  lbs.,  and 
that  these  loaves  always  did  in  fact  exceed 
that  weight ; 

(iv)  that  there  was  no  law  to  compel  the 
appellants  to  sell  bread  of  any  particular 
weight  or  at  any  particular  price,  and  that 
they  could  not  be  convicted  merely  because 
they  had  chosen  to  give  overweight ; 

(v)  that  upon  the  correct  construction  of 
8.  4  of  the  Bread  Act,  1836,  we  ought  not 
upon  the  evidence  to  have  come  to  the 
conclusion  that  the  appellants  had  com- 
mitted the  offence  charged  in  the  infor- 
mation. 

8.  We  were  of  opinion,  and  so  far  as  the 
same  are  matters  of  fact  we  found  as  facts  : 

(1)  that  the  band  did  not  in  itself  indi- 
cate to  the  buver  or  seller  what  was  the 
actual  weight  of  the  particular  loaf ; 

(2)  that  the  placing  of  the  band  upon  the 
loaf  did  not  indicate  to  the  purchaser  that 
the  weight  had  been  ascertained  ; 

(3)  that  the  placing  of  the  band  upon  the 
loaf  was  not  equivalent  to  telling  toe  pur- 
chaser that  the  weight  of  the  loaf  was  at 
least  1^  lbs.  or  any  other  weight ; 

(4)  that  the  weight  could  only  be  ascer- 
tained, if  at  all,  by  the  purchaser  from  the 
statement  on  the  band  by  calculation  ; 
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(5)  that  the  statement  on  the  band  would 
not  enable  the  seller  to  say  that  the  loaf  in 
qu&stion  was  of  any  particular  weight,  but 
merely  intimated  to  the  seller  that  it  was  of 
or  above  a  certain  minimum  weight. 

9.  On  the  above  stated  facts  we  were  of 
opinion  that  the  said  loaf  had  not  been 
sold  by  weight  and  that  the  appellants 
were  guilty  of  an  offence  against  the  pro- 
visions of  s.  4  of  the  Bread  Act,  1836,  and 
we  convicted  them  and  fined  them  as  above 
stated. 

10.  The  question  of  law  for  the  opinion 
of  the  court  is  whether  upon  the  above 
statement  of  facts  we  came  to  a  correct 
determination  in  point  of  law,  and  if  not, 
what  should  be  done  in  the  premises. 

Given  under  our  hands  this  29th  day  of 
April,  1908. 

(Signed)       W.  H.  Watts, 

W.  Craigie  Williams, 

Justices  of  the  Peace  for  the 

city  of  Liverpool. 

The  Bread  Act,  1836,  s.  4,  provides: 
"All  bread  sold  beyond  the  limits  afore- 
said shall  be  sold  by  the  several  bakers  or 
sellers  of  bre^d  respectivelv  beyond  the 
said  limits  by  weight;  and  in  case  any 
baker  or  seller  of  bread  beyond  the  limits 
aforesaid  shall  sell  or  cause  to  be  sold 
bread  in  any  other  manner  than  by  weight, 
then  and  in  such  case  every  such  baker  or 
seller  of  bread  shall  for  every  such  offence 
forfeit  and  pay  any  sum  not  exceeding 
fort^  shilling  which  the  magistrate  or 
magistrates,  justice  or  justices,  before  whom 
such  offender  or  offenders  shall  be  convicted, 
shall  order  and  direct :  Provided  always,  that 
nothing  in  this  Act  contained  shall  extend 
or  be  construed  to  extend  to  prevent  or 
hinder  any  such  baker  or  seller  of  bread 
from  selling  bread  usually  sold  under  the 
denomination  of  French  or  fancy  bread 
or  rolls  without  previously  weighing  the 
same." 

The  limits  aforesaid  are  "the  city  of 
London  and  liberties  thereof,  and  beyond 
the  weekly  bills  of  mortality  and  ten  miles 
of  the  Royal  Exchange." 

E,  Stewart- Broum^  for  the  appellants. — 
The  affixii^  of  this  band  shows  that  there 
was  a  weighing  in  reference  to  the  sale. 
That  is  all  that  is  required  {MattinsMi  v. 
Binley  {1908\  72  J.  P.  346).  There  is  no  statu- 
tory cfuty  to  weigh  the  bread  at  the  time  of 
the  sale.    [He  was  stopped  by  the  court] 

Rigby  Swift^  for  the  respondent— It  is  a 
question  of  fact  whether  there  has  been  a 
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sale  otherwise  than  by  weight  The  only 
weighing  that  took  place  was  for  the  pur- 
pose of  ascertaining  whether  this  was  a  loaf 
on  which  might  be  put  a  band  denoting 
that  it  was  fancy  bread. 

Stewart- Brown  was  not  called  on  to 
reply. 

Alvebstone,  L.C.J.— This  decision  hajs 
arisen  from  a  misunderstanding  of  the 
statute.  There  is  no  dispute  that  the  price 
was  2c^.  per  lb.  and  the  loaf  delivered 
ought  to  have  been  1  lb.  8  oz.  The  magis- 
trates have  disregarded  the  fact  that  the 
loaf  was  weighed  with  reference  to  the  sale. 
1  am  not  surprised  at  their  not  knowing 
that  there  need  not  be  a  weighing  at  the 
time  of  sale,  for  it  has  been  suggested 
before  that  there  must  be  a  weighing  at  the 
time.  However,  we  pointed  out  a  few  days 
ago  in  Mattinson  v.  Birdeyy  supra,  that  the 
weighing  required  is  a  weighing  in  reference 
to  the  sale.  This  loaf  was  weighed  pre- 
viouslv  to  the  sale.  The  magistrates 
thought  that  the  purchaser  must  be  told 
the  exact  weight  as  distinguished  from  its 
being  overweight  This  Act  is  not  intended 
to  prevent  people  getting  a  few  extra 
ounces.  It  is  to  prevent  them  getting  less 
than  the  proper  weight  There  was  no 
evidence  on  which  toe  magistrates  could 
convict,  and  the  conviction  ought  to  be 
quashed. 

Dabling  and  Sutton,  JJ.,  concurred. 

Appeal  allowed  and  conviction 
qua^shed. 

Solicitors  for  the  appellants :  C.  Russell  & 
Sons,  for  T.  P.  Maguire,  Liverpool. 

Solicitors  for  the  respondent :  F.  Venn  & 
Co.,  for  E.  R.  Pickmere,  Liverpool. 
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KING'S  bench  division. 


June  2,  1908. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Sutton,  JJ.) 

Rex  v.  Stone  and  Another  ;  Ex  parte 
Seton. 

Betting  —  Tx)itering  for  the  purpose  of 
settling  bets— Aiding  and  abetting— 
Previous  conviction— Using  street  for 
betting— Byelaw— Street  Betting  Act, 
1906  (6  Edw.  7,  c.  43),  s.  1  (1). 

To  entitle  justices  to  convict  as  for  a  second 
offence^  it  must  be  established  that  the 
second  offence  is  an  offence  under  the 
same  statute  as  that  creating  the  original 
offence. 

Rule  nisi  to  Robert  Stone  and  William 
Collingwood,  esquires,  two  justices  of  Lan- 
cashire, to  show  cause  why  a  writ  of  certio- 
rari should  not  issue  to  remove  into  this 
court  a  conviction  dated  April  30th,  1908, 
whereby  the  applicant,  Matthew  Seton,  was 
convicted,  for  tnat  Frank  Dale,  on  March 
26th,  1908,  at  Earlestown,  unlawfully  did 
loiter  in  a  certain  street  called  Earle  Street, 
for  the  purpose  of  settling  bets,  and  that 
Seton  was  then  and  there  present  unlaw- 
fully aiding  and  abetting  the  said  Frank 
Dale  to  commit  the  said  offence,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided.  The  rule  was  moved  on  the 
ground  of  excess  of  jurisdiction  in  imposing 
a  penalty  of  £15. 

The  following  facts  appeared  from  the 
affidavits : 

The  information  was  laid  under  the  Street 
Betting  Act,  1906. 

The  applicant  had  previously  been  con- 
victed in  the  same  court  of  summary  juris- 
diction, from  time  to  time,  of  offences  under 
a  byelaw  made  by  the  county  council  of 
Lancashire  on  November  6th,  1902,  and 
February  5th,  1903,  under  s.  16  of  the  Local 
Government  Act,  1888,  and  s.  23  of  the 
Municipal  Corporations  Act,  1882,  and 
allowed  by  the  ICinff  in  Council  on  March 
26th,  1903.    The  eaia  byelaw  was  as  follows : 

"No  person  shall  frequent  and  use  any 
street  or  other  public  place  either  on  behalf 
of  himself  or  of  any  other  person  for  the 
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purpose  of  bookmaking  or  betting  or  wager- 
ing or  agreeing  to  bet  or  wager  with  any 
person.'' 

No  offence  under  the  Street  Betting  Act, 
1906j  had  been  previously  committed  by  the 
applicant. 

In  ac^udicating  upon  the  offence  with 
which  the  applicant  was  charged  on  April 
30th,  1908,  it  seemed  to  the  justices  that 
the  convictions  previously  recorded  against 
the  applicant  having  been  obtained  by  the 
procedure  authorised  by  the  Summary  tJuris- 
diction  Acts,  the  said  offence  was  not  a  iirst 
offence  within  the  meaning  of  the  Street 
Betting  Act,  1906,  and  they  accordingly 
adjudged  that  the  applicant  should  pay  a 
fine  ol£\b  and  costs. 

The  Street  Betting  Act,  1906,  s.  1  (1), 
provides: 

"Any  person  frequenting  or  loitering  in 
streets  or  public  places,  on  oehalf  either  of 
himself  or  of  any  other  person,  for  the  pur- 
pose of  bookmaking,  or  betting,  or  watering, 
or  agreeing  to  bet  or  wager,  or  paying  or 
receiving  or  settling  bets,  sJiall 

"(a)  in  the  case  of  a  first  offence  be  liable, 
on  conviction  under  the  Summary  Juris- 
diction Acts,  to  a  fine  not  exceeding  ten 
pounds ] 

"(b)  m  the  case  of  a  second  offence  be 
liable,  on  conviction  under  the  Summary 
Jurisdiction  Acts,  to  a  fine  not  exceeding 
twenty  pounds    .    .    ." 

T,  F.  Byrne  showed  cause.— The  justices 
had  power  to  convict  as  for  a  second  offence. 
The  applicant  for  the  rule  had  been  pre- 
viously convicted  under  a  byelaw  of  an 
offence  connected  with  betting.  All  the 
offences  contained  in  the  byelaw  are  con- 
tained in  s.  1  of  the  Street  Betting  Act, 
1906.  That  is  sufficient  to  constitute  the 
offence  in  question  a  second  offence  within 
the  meaning  of  the  Act  [Alverstone, 
L.C.J.— The  words  "second  offence"  must 
mean  a  second  offence,  the  same  as  the  one 
which  is  the  subject  of  the  charge.]  The 
words  "  second  offence "  mean  a  repetition 
of  any  of  the  offences  named  in  s.  1  of  the 
Act 

Bigby  Sunft^  in  support  of  the  rule,  was 
not  called  upon  to  argue. 

Alverstone,  L.C.J.— In  my  opinion  this 
rule  must  be  made  absolute.  I  express  no 
opinion  as  to  what  may  be  the  right  view  to 
take  if  a  person  is  charged  for  a  second 
time  with  an  offence  under  this  Act.  I  do 
not  want  to  be  thought  to  decide  that  if  a 
man  is  convicted  under  this  Act  of  loitering 
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for  the  purpose  of  betting,  and  is  afterwards 
convicted  of  loitering  for  the  purpose  of 
receiving  bets,  it  might  be  said  that  the 
second  offence  was  not  a  second  offence 
within  the  meaning  of  this  Act.  But  that 
which  was  made  an  offence  bv  the  statute 
of  1906  was  not  an  offence  at  all  before  that 
Act.  Certain  acts  in  connection  with  betting 
were  offences  under  byelaws,  but  the  offence 
here  in  question  was  not  one  of  them. 
Having  regard  to  the  established  rules  in 
regard  to  the  retrospective  action  of  statutes, 
and  in  view  of  the  fact  that  we  are  dealing 
with  the  criminal  law,  I  think  that  it  ought 
at  least  to  be  established  that  the  second 
offence  is  an  offence  under  the  same  statute 
as  that  creating  the  original  offence.  This 
was  not  the  case  of  a  second  offence  under 
the  same  statute,  and  therefore  I  think  that 
the  gentleman  for  whom  Mr.  Svnft  appears 
has  the  benefit  of  this  view  of  the  law  on 
this  occasion. 

Darling  and  Sotton,  J  J.,  concurred. 
Ride  absolute. 

Solicitors  against  the  rule :  Henry 
Greenall  &  Co.,  Warrington. 

Solicitors  in  support :  Field,  Roscoe  &  Co., 
for  J.  W.  Knowlea,  Widnes. 
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KING'S  BENCH  DIVISION. 


June  2,  1908. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Sutton,  JJ.) 

Rex  v.  Merioneth    Licensing  JJ. ;  Ex 
parte  Kisbey  and  Others. 

Licensing— Transfer— Order  for  structural 
alterations  --  Licensing  Act,  1902 
(2  Edw.  7,  c.  28),  s.  11  (4). 

Section  \l  (4)  oj  the  Licensing  Acty  1902, 
which  empowers  justices  on  the  applica- 
tion for  the  renewal  of  a  licence  to  order 
structural  alterations^gives  no  authority 
to  make  such  an  order  on  an  application 
for  transfer  at  special  transfer  sessions. 

Rule  nin  to  the  licensing  justices  for  the 
Ardud wy-Uwich-Artro  Division  in  the  county 
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of  Merioneth,  to  show  cause  why  a  certiorari 
should  not  issue  to  remove  into  this  court 
an  order  made  by  the  said  Justices  sitting  at 
a  special  session  for  licensing  purposes  and 
dated  April  30th,  1908,  whereby,  upon  the 
application  for  the  transfer  of  the  licence  of 
the  "Queen's  Hotel,"  Blaenau-Festiniog, 
from  William  Wild  to  William  Frederick 
Kisbey,  it  was  ordered  under  s.  11  of  the 
Licensing  Act,  1902,  that  the  door  of  a 
certain  bar  connected  and  communicating 
with  the  said  hotel  and  known  as  the 
"Vaults"  should  be  closed.  The  rule  was 
moved  on  the  ground  that  the  justices, 
having  granted  the  transfer,  acted  ultra  vires 
in  attempting  under  s.  11  (4)  of  the  Licensing 
Act,  1902,  to  impose  a  term  by  purporting 
to  make  an  order  under  that  section,  which 
provides  that  such  order  should  be  made  by 
the  general  annual  licensing  meeting  on 
renewal,  and  not  by  justices  on  transfer  at 
special  sessions. 

The  following  facts  appeared  from  the 
affidavits  : 

At  a  special  transfer  session  for  the  trans- 
fer of  alehouse  licences  for  the  division  of 
Ardud wy-llwich-Artro,  holden  at  Penrhyn- 
deudraeth,  in  the  county  of  Merioneth,  on 
April  30th,  1908,  application  was  made  for 
the  transfer  of  the  licence  of  the  "  Queen's 
Hotel,"  Blaenau-Festiniog,  from  William 
Wild  to  William  Frederick  Kisbey. 

There  was  connected  and  communicating 
with  the  said  "  Queen's  Hotel "  a  bar  with  a 
semrate  entrance,  known  as  the  "  Vaults." 

The  application  was  opposed  on  behalf  of 
the  outgoing  licensee,  the  said  William 
Wild,  and  on  behalf  of  the  temperance 
party. 

Evidence  was  given  on  behalf  of  the 
objectors  that  in  their  opinion  the  "  Vaults" 
were  not  required. 

The  justices  granted  the  transfer,  but 
purported  to  make  an  order  under  s.  11  (4) 
of  the  Licensing  Act,  1902,  directing  that 
the  door  of  the  said  "Vaults"  should  be 
closed  up,  being  informed  that  on  the 
authority  of  Bushell  v.  Hammond  (1904), 
68  J.  P.  370  ;  [1904]  2  K.  B.  663 ;  and  Smith  v. 
Portsmouth  Licensing  JJ.  (1906\  70  J.  P. 
497  ;  [1906]  2  K.  B.  229,  it  was  within  the 
province  of  the  court  in  the  exercbe  of  their 
discretion  to  make  such  an  order  at  transfer 
sessions. 

The  Licensing  Act,  1902,  s.  11  (4),  pro- 
vides :  "  On  any  application  for  the  renewal 
of  a  licence  for  the  sale  by  retail  of  intoxi- 
cating liquors  to  be  consumed  on  the 
premises,  the  licensing  justices  may  require 
a  plan  of  the  premises  to  be  produced  jbefore 


Digitized  by 


Google 


MAGISTERIAL   CASBS. 


Rex  v.  Merioneth  Licensing  JJ.  ;  Ex 
parte  Kisbey  and  Others. 

them  and  to  be  deposited  with  their  clerk, 
and,  on  renewing  any  sach  licence,  they  may 
by  order  direct  that,  within  a  time  fixed  by 
the  order,  such  alterations  as  they  think 
reasonably  necessarjr  to  secure  the  proper 
conduct  of  the  business  shall  be  made  in 
that  part  of  the  premises  where  intoxicating 
liquor  is  sold  or  consumed,  but  any  such 
order  shall  be  subject  to  an  appeal  to  a 
court  of  quarter  sessions,  as  provided  by  the 
Alehouse  Act,  1828,  and,  if  any  such  order 
for  structural  alteration  is  made  and  com- 
plied with,  no  further  requisition  for  the 
structural  alteration  of  the  premises  shall 
be  made  within  the  next  five  years.  If  the 
licensed  person  makes  default  in  complying 
with  any  such  order,  he  shall,  on  summary 
conviction,  be  liable  to  a  fine  not  exceeding 
twenty  shillings  for  every  day  during  which 
the  default  continues." 

No  one  appeared  to  show  cause  against 
the  rule. 

Cecil  Fitch  {George  Elliott  and  B.  A. 
Griffith  with  him),  in  support.  —  The 
justices  have  ignored  the  wordmg  of  s.  11  (4) 
of  the  Licensing  Act,  1902,  which  refers  to 
the  renewal  of  licences.  This  order  could 
only  be  made  at  the  general  annual  licensing 
meeting  on  an  application  for  renewal.  This 
was  an  application  for  a  transfer  under  s.  4 
of  the  Alehouse  Act,  1828.  [He  was  stopped 
by  the  court.] 

Alverstone,  L.C.J.  — As  to  what  the 

fwer  of  justices  may  be  at  renewal  sessions, 
am  aware  of  the  decisions  in  Bushell  v. 
Hammond^  supra,  and  in  Smith  v.  Ports- 
mouth Liceiunng  JJ.j  supra,  where  Bushell  v. 
Hammond,  supra,  was  thought  to  be  distin- 
guished. This  was  an  application  for  a 
transfer  of  the  licence,  and  did  not  come 
within  the  opening  words  of  s.  11  (4)  of  the 
Licensing  Act,  1902,  namely,  "On  any  appli- 
cation for  the  renewal  of  a  licence.''  The 
magistrates,  therefore,  had  no  jurisdiction  to 
order  structural  alterations. 

Darling  and  Sutton,  JJ.,  concurred. 
Rule  absolute. 

Solicitors  in  support  of  rule :  Bobbins, 
Billing  &  Co.,  for  R.  O.  Jones  and  Davies, 
Blaenau-Festiniog. 
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COURT  OF  CRIMINAL  APPEAL. 


June  19,  1908. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Channell,  JJ.) 

Rex  V,  Greenaway. 

Criminal  law— Half-sovereign  taken— In- 
tention to  return  the  half-sovereign  in 
order  to  get  more  money— Larceny. 

F,  entered  a  tobacconist^ s  s/iop,  and  asking 
for  two-pennyworth  of  tobacco,  gave  the 
shop-woman  a  half-sovereign,  which  she 
put  doum  on  the  counter.  Whilst  the 
shop-ufoman  obtained  the  change,  F,  took 
back  the  half-sovereign.  F.  received  the 
change  of  9s.  \0d.,  and  asked  the  shop- 
tooman  %f  stie  could  give  him  a  sovereign 
for  ten  shillings  and  half-a-sovereign. 
The  shop-woman  refused,  and  then, 
missing  the  half-sovereign  she  had 
ploAied  on  the  counter,  said :  "  Where 
is  the  half-sovereign  that  I  gave  you 
change  for  f  "  F.  said  "/  have  it,''  and 
handed  it  back  to  her.  F,  together  with 
G.  and  I.  (who  were  outside  the  shop,  and 
had  been  in  the  company  of  F.  under  cir- 
cumstances leading  to  suspicion),  were 
convicted  of  stealing  the  half-sovereign. 
G.  appealed,  and  contended  that  the 
ojence  of  F.,  if  any,  was  an  attempt  to 
obtain  money  oy  the  false  jrretence  that 
the  half-sovereign  was  hts  own,  and 
that  tnere  was  no  larceny  of  the  half- 
sovereign,  and  alternatively  that  the 
offence  ukis  only  attempted  larceny. 

Held,  that  the  offence  of  F.  was  larceny. 

This  was  an  appeal  against  a  conviction 
at  the  Middlesex  sessions,  before  Sir  Ralph 
Littler,  K.C.,  for  stealing  10a.  of  the 
moneys  of  George  White,  and  against  the 
sentence  imposed  by  the  learned  Chairman 
of  seven  years'  penal  servitude,  to  be  fol- 
lowed by  three  years'  police  supervision. 
There  was  a  second  count  in  the  indictment 
for  receiving  the  10«.,  well  knowing  it  to 
have  been  stolen.  It  appeared  from  the 
evidence  that  the  appellant  >vaA  observed 
by  the  police  from  4  to  6.20  p.m.  on  April 
8th  in  the  streets  of  Hornsey,  in  company 
with  two  other  men,  Fuller  and  Ikeson. 
During  that  time  the  three  men  were  walk- 
ing up  and  down  the  streets,  looking  into 
shop  windows  and  doorways.  For  a  short 
time  they  rested  on  "  The  Green,"  an  open 
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Rex  v.  Greenaway. 

space,  but  afterwards  continued  to  walk 
about  the  streets.  They  entered  several 
shops  and  publichouses.  Fuller  entered  a 
shop  at  No.  80,  High  Street,  kept  bj;  a 
tobacconist,  George  White,  whose  wife, 
Lily  White,  gave  the  following  evidence  : 
Q.  Do  you  remember  on  the  evening  of 
April  8th,  about  6  o'clock,  seeing  one  of 
these  prisoners  ?— A.  Yes,  one  of  them. 
O.  That  was  Fuller,  was  it  not  ?— A.  Yes. 
Q.  Did  he  come  into  your  shop  and  ask 
for  half-an-ounce  of  Nosegay?  — A.  Yes. 
Q.  What  did  he  give  jrou  to  pay  for  it 
with  1 — A.  Hal f-a- sovereign.  Q.  Did  you 
say  anything  when  he  gave  you  the  half 
sovereign  1— A.  I  asked  him  if  he  had  not 
anything  less?  Q.  What  did  he  say  to  that  ? 
—A.  He  said  "  No,"  he  bad  not.  Q.  Did 
you  give  him  change?— A.  Yes.  Q.  How 
much?— A.  9«.  lOd,  Q.  What  was  done 
with  the  half-sovereign  ?— A.  I  left  the  half- 
sovereign  near  the  till.  Q.  Was  there  any 
other  money  by  the  half-sovereign  at  that 
time?— A.  No.  Q.  Did  he  say  anything 
more  to  you?— A.  Two  other  customers 
came  in  just  then,  and  he  asked  me 
if  I  could  give  him  a  sovereign  for  ten 
shillings  and  half-a-sovereign.  Q.  What  did 
you  say  ?— A.  I  told  him  " No" ;  I  had  not 
got  a  sovereign,  and  then  I  missed  my  half- 
sovereign  which  I  had  laid  at  the  side. 
O.  Did  he  say  he  could  give  you  anything 
else  besides  ?— A.  He  said  he  would  give  me 
the  extra  2c?.  for  the  tobacco.  Q.  Now  when 
you  missed  the  half-sovereign  did  you  say 
anything  to  him  ?— A.  I  asked  him  where 
the  half-sovereign  was  that  I  had  given  him 
change  for,  and  he  said  "  I  have  it "  and  he 
handed  it  to  me.  Q.  Where  did  he  get  it 
from  ?— A.  I  do  not  know  ;  he  had  got  it 
in  his  hand  and  he  gave  it  back  to  me. 
Q.  Now  are  you  quite  sure  that  you  put 
the  half -sovereign  behind  on  the  counter  ? 
—A.  Yes.  Q.  And  if  the  half-sovereign 
had  disappeared  it  must  have  been  picked 
up  from  tnere  ?— A.  Yes.  The  Chairman  ; 
Was  there  anybody  else  in  the  shop  ?— A.  A 
lady  and  gentleman.  Q.  But  were  they 
near  so  that  they  could  touch  the  half- 
sovereign  ?— A.  I  do  not  think  so;  I  told 
him  I  had  missed  the  half-sovereign,  and 
he  said,  "  I  have  got  it." 

The  Chairman  :  Do  the  prisoners  want 
to  ask  this  witness  any  questions  ?  Fuller : 
Yes.  (To  the  witness)  When  I  came  into 
your  shop,  I  bought  half-an-ounce  of  Nose- 
gay, did  1  not  ?— A.  Yes.  Q.  And  gave  you 
.half-a-sovereign  ?— A.  Yes.      Q.  And   you 

fave  me  9«.  lOd,  change?— A.  Yes.    Q.  And 
said,  did  I  not,  that  I  was  not  aware  I 
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had  some  silver  in  my  pocket.  "  If  you  will 
give  me  the  half-sovereign  back,  I  will  give 
you  the  silver  ?  "—A.  No.  Q.  Were  you  any 
money  deficient  in  your  change?— A.  No. 
Q.  I  gave  you  10s.  for  the  half-sovereign,  so 
you  could  not  have  lost  anything? — ^A.  I 
did  not  lose  anything. 

Whilst  Fuller  was  in  the  shop,  Greenaway 
was  outside  the  shop  and  Ikeson  some  little 
distance  away.  Subsequently  Fuller  entered 
another  shop,  and  appeared,  according  to 
the  evidence  of  the  police,  to  enter  into 
**an  altercation"  with  the  manager.  An 
assistant  who  was  outside  entered  the  shop, 
and  then  Greenaway,  who  was  outside,  also 
entered  the  shop  and  made  a  purchase. 

In  the  course  of  bis  suramin^  up  the 
learned  Chairman  madethe  followmgobser- 
vations :  "Gentlemen  of  the  jury,  the  learned 
counsel  has  perfectly  correctly  laid  down  to 
you  what  the  law  is  in  these  cases,  and  the 
law  is  that  if  persons  are  found  to  be  out 
together  for  one  common  purpose,  they  are 
always  held  to  be  equally  guilty,  whichever 
may  be  the  hand  or  voice  which  is  the 
means  of  accomplishing  the  crime.  Other- 
wise, of  courae,  the  court  would  never  be 
able  to  convict  in  a  very  large  number  of 
cases.  The  common-sense  view  is  that  if 
people  are  out  for  one  common  purpose,  and 
that  common  purpose  is  an  unlawful  one, 
every  person  wno  is  eng^ed  in  committing 
the  crime  is  equally  guilty,  and  if  you,  the 
jury,  find  that  there  waa  any  offence  com- 
mitted at  all,  and  are  of  opinion  that  Ikeson 
was  acting  with  the  person  who  went  inside, 
either  by  passing  the  word  or  by  giving  him 
warning,  or,  indeed,  was  waiting  while  the 
other  man  committed  the  crime  knowing 
what  he  was  about  to  do,  and  if  his  conduct 
shows  that  he  was  so  acting,  then  he  is 
equally  guilty  with  the  others.  And  the 
same  remark  applies  to  Greenaway.  If  you 
are  satisfied  that  a  theft  was  committed  in 
the  tobacconist's  shop,  and  that  the  others 
were  outside  assisting  in  it,  for  the  common 
purpose  and,  as  I  nave  said,  knew  what 
Fuller  was  doing,  and  were  consenting 
parties  to  that  which  he  was  doing,  then 
they  are  equally  guilty  with  Fuller.  Now, 
gentlemen,  first  of  all  was  there  an  offence 
committed?  Well,  I  think  if  you  believe 
Mrs.  White  (and  there  is  no  reason  to  doubt 
her  evidence),  there  is  no  doubt  an  offence 
was  committed,  because  if  a  person  removes 
even  to  the  slightest  degree,  by  a  hair's 
breadth,  property  which  does  not  belong 
to  him,  intending  to  appropriate  it  to  his 
own  use,  or  to  deprive  the  owner  of  it,  that 
is  in  law  a  theft  Now  Mrs.  White  tells  you 
a  story  which  in  itself  is  a  suspicious  one  so 
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Rex  V,  Geebnaway. 

far  as  Fuller  is  concerned.  And  the  broad 
point  first  of  all  is  this,  that  he  goes  into 
this  tobacconist's  shop  and  asks  for  two- 

Sennyworth  of  tobacco,  and  he  gets  it,  and 
e  asks  for  change  for  nalf-a  sovereign,  and 
the  woman  puts  the  half-sovereign  aside, 
and  then  comes  a  discussion,  which  I  will 
deal  with  separately,  about  the  other 
money.  Then  when  she  wants  the  half- 
sovereign  it  is  gone,  and  she  says  :  '  Where 
is  my  half-sovereign  r  and  the  prisoner, 
finding  himself  detected,  says, '  Oh,  1  have 
got  it,'  and  hands  it  to  her  back  again. 
Now  what  does  a  man  like  Fuller  want 
change  for  half-a-sovereign  for  1  However, 
having  got  his  9s,  lOd,  change,  he  goes  on 
to  ask  her  if  she  will  give  him  change  for 
a  sovereign.  Now  everybody  knows  the 
method  by  which  these  tricks  are  carried 
out.  A  person  ^oes  into  a  shop  and  asks 
for  change  for  this,  that,  and  the  other,  and 
the  result  is  that  someone  not  very  much 
accustomed  to  figures  or  to  the  handling  of 
change  gets  confused,  and  they  do  what  the 
learned  counsel  calls  *  ringing  the  changes,' 
and  it  is  alleged  that  this  is  a  case  of  the 
kind.  .  .  .  This  is  a  transaction,  gentle- 
men, of  a  most  highly  suspicious  nature, 
and  really  that  may  help  to  guide  you  with 
regard  to  the  Question  of  the  half-a- 
sovereign.  But  if  you  believe  Mrs.  White 
you  must  come  to  the  conclusion  that  he 
stole  that  half-sovereign.  That  he  returned 
it  to  her  afterwards  has  nothing  to  do  with 
it,  because  the  account  she  gave  you  was 
that  he  took  it  away  without  her  consent, 
and  then  ^ave  it  back  to  her.  If  that  is  so, 
the  case  is  perfectly  plain,  so  far  as  he  is 
concerned.    .    .    ." 

The  jury  found  the  three  prisoners  guilty, 
and  Greenaway,  who  had  a  bad  record,  was 
sentenced  to  seven  years'  penal  servitude,  to 
be  followed  by  three  years'  police  super- 
vision. 

Greenaway  appealed. 

Horton  Smith,  for  the  apijellant— The 
case  for  the  Crown  at  the  trial  was  that 
these  three  men  had  set  out  on  this  after- 
noon with  the  object  of  ringing  the  changes. 
They  were  indicted  and  convicted  for  steal- 
ing a  half-sovereign.  To  constitute  larceny 
there  must  be  an  overt  act  and  an  intention 
to  permanently  deprive  the  owner  of  a 
thing.  "Larceny  (at  common  law)  may 
correctly  be  defined  thus :  the  wrongful  or 
fraudulent  taking  and  carrying  away  the 
personal  eoods  of  another,  from  any  place, 
with  a  felonious  intent  to  convert  them  to 
the  taker's  own  use,  and  make  them  perma- 
nently his  own  property  without  the  con- 
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sent  of  the  owner"  (2  East,  P.  C.  653, 
quoted  in  Archbold's  Criminal  Pleading, 
23rd  ed.,  at  p.  440).  It  is  clear  that  Fuller 
did  not  intend  to  steal  this  half-sovereign  or 
to  make  it  permanently  his  own  property, 
or  he  would  have  left  tne  shop  as  soon  as 
he  received  the  9«.  lOd,  change.  On  re- 
ceiving the  change  he  asked  for  fresh 
change,  and  it  is  clear  that  he  intended  to 
return  this  half-sovereign  with  silver  for  a 
sovereign.  There  was  therefore  no  theft. 
There  might  have  been  a  case  of  an  attempt 
to  obtain  money  by  false  pretences  on  tne 
ground  that  Fuller  falsely  pretended  that 
this  half-sovereign  was  his  own.  But  Fuller 
could  not  have  been  convicted  of  that 
offence  on  this  indictment.  As  to  the  posi- 
tion of  the  appellant  Greenaway,  the  worst 
that  was  proved  a^inst  him  was  that 
he  was  conniving  with  Fuller.  If  Fuller 
did  not  steal  the  naif-sovereign,  Greenaway 
did  not.  Even  if  Fuller  did  steal  the  half 
sovereign,  it  is  clear  that  Greenaway  had 
no  such  intention  and  did  not  connive  at  it. 
If  Greenaway  was  acting  with  Fuller,  it 
was  in  an  attempt  to  ring  the  changes. 
Alternatively,  there  was  only  an  attempt  to 
steal,  not  actual  stealing.  The  learned 
Chairman  ought  to  have  asked  the  jury  the 
question :  Did  Greenaway  intend  to  steal  this 
half-sovereign  ?  [Darling,  J.— If  a  con- 
stable had  entered  the  shop  at  the  moment 
Fuller  had  taken  the  half-sovereign  and 
saw  him  take  it,  would  not  his  evidence 
prove  theft  ?]  Such  evidence  might  be  held 
to  prove  theft,  but  in  this  case  there  are 
additional  facts  which  show  that  Fuller  did 
not  intend  to  make  the  half-sovereign  "per- 
manently" his  own  property.  Lastly,  I 
submit  that  the  sentence  was  unduly  severe, 
although,  I  admit,  the  appellant  had  a  bad 
record. 

J,  P.  Oliver,  for  the  Crown,  was  only 
called  upon  to  argue  on  the  appeal  against 
the  sentence. 

Alverstone,  L.C.J.— We  gave  leave  to 
appeal  in  this  case  because  we  understood 
from  Mr.  Wynne,  who  then  appeared  for 
the  Crovm,  that  it  might  be  there  was  not 
sufficient  evidence  of  actual  larceny,  but 
only  evidence  of  an  attempt.  Now  that  we 
have  heard  the  able  argument  of  Mr.  Horton 
Smith  we  have  no  doubt  that  Fuller  was 
guilty  of  larceny  of  stealing  this  half- 
sovereign,  although,  it  may  be,  that  if  the 
shopwoman  had  not  asked  for  this  half- 
sovereign  he  would  have  stolen  another 
half-soverei^.  We  think,  therefore,  that 
the  conviction  was  right  and  that  the 
learned  Chairman  properly  directed  the 
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jury  as  to  the  case  against  Fuller.  We  also 
think  that,  having  regard  to  the  evidence  as 
to  Greenaway's  actions  on  this  afternoon, 
there  is  no  doubt  that  he  was  a  ^rty  to 
what  was  done.  There  still  remains  the 
question  of  whether  we  ought  to  interfere 
with  the  sentence.  We  think  the  learned 
Ghaibman  in  sentencing  the  prisoner  pro- 
ceeded on  the  right  principle  acted  on  for 
many  years.  The  appellant  has  a  bad 
record,  for  he  has  been  convicted  of  very 
serious  offences  and  sentenced  to  long  terms 
of  imprisonment  and  to  penal  servitude, 
and  we  think  the  learned  Ghairman  was 
right  in  regarding  him  as  a  dangerous  thief. 
It  is  true  that  only  lOs.  was  stolen,  but 
when  it  was  stolen  the  three  men  were 
acting  together  on  a  system.  We  cannot, 
therefore,  interfere  with  this  sentence. 

Appeals  against  conviction 
and  sentence  dismissed. 

Solicitor  for  the  Grown :  Director  of 
Public  Prosecutions, 

Solicitor  for  the  appellant :  Registrar  of 
the  Gourt  of  Griminal  Appeal. 
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COURT  OF  CRIMINAL  APPEAL. 


June  19,  1908. 
(Before  Alvkrstone,  L.G.J.,  Darling  and 

Gh  ANN  ELL,  J  J.) 

Rex  v.  Sidlow. 

Griminal  law— Appeal  against  sentence- 
Grounds  on  which  allowed. 

The  Court  of  Criminal  Appeal  may  allow 
an  appeal  against  sentence^  where  it 
appears  that  the  judge  sentencing  has 
proceeded  upon  a  torong  principle^  or 
has  given  undue  weight  to  some  of  the 
facts  vroved  before  him  ;  but  they  unll 
not  allow  such  an  appeal  on  the  ground 
that  some  of  the  members  of  the  court 
are  of  opinion  that  they  would  have 
given  a  sentence  different  from  that 
imposed  by  the  judge  at  the  trial. 

This   was  an  application    for    leave    to 
appeal  against  a  conviction  and  sentence. 
It  appeared  that  the  appellant  was  sentenced 
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to  four  months'  imprisonment  for  stealing 
metal  from  an  engine-shop  where  he  was 
employed.  The  appellant  was  tried,  with 
two  others,  for  stealing  101  lbs.  of  metal,  of 
which  the  appellant  had  only  taken  some 
35  lbs.  Th&se  35  lbs.  were  odd  pieces  of 
metal,  s^id  to  be  destined  to  be  taken  to  a 
tip  and  thrown  away ;  but  amongst  them 
were  two  larger  pieces  of  metal.  It  was  con- 
tended for  the  appellant  that  he  had  had  no 
intention  to  steal.  The  jury  added  to  their 
verdict  a  strong  recommendation  for  mercy. 

//.  S.  O.  Henriques  appeared  for  the 
appellant. 

By  s.  3  of  the  Griminal  Appeal  Act,  1907 
(7  Edw.  7,  c.  23)  :  "  A  person  convicted  on 
indictment  may  appeal  under  this  Act  to 
the  Gourt  of  Griminal  Appeal  .  .  . 
(c)  with  the  leave  of  the  Gourt  of  Griminal 
Appeal  against  the  sentence  passed  on  his 
conviction,  unless  the  sentence  is  one  fixed 
by  law." 

By  s.  4  (3)  of  the  Act :  "  On  an  appeal 
against  sentence  the  Gourt  of  Griminal 
Appeal  shall,  if  they  think  that  a  different 
sentence  should  have  been  p^sed,  quash 
the  sentence  passed  at  the  trial,  and  pass 
such  other  sentence  warranted  in  law  by 
the  verdict  (whether  more  or  less  severe)  in 
substitution  therefor  as  they  think  ought  to 
have  been  passed,  and  in  any  other  case 
shall  dismiss  the  appeal." 

Alverstone,  L.G.J.,  in  giving  the  judg- 
ment of  the  court,  said  that  the  question  of 
appeal  from  sentence  was  not  free  from 
difficulty.  If  a  judge  in  passing  sentence 
proceeded  upon  a  wrong  principle,  or  had 
given  undue  weight  to  some  of  the  facts 
proved,  the  court  would  be  justified  in 
interfering.  But  they  could  not  allow  such 
an  appeal  on  the  ground  that  members  of 
the  Court  of  Griminal  Appeal  thought  that 
they  would  have  given  a  different  sentence. 
They  could  not  interfere  with  this  sentence, 
but  under  the  circumstances  they  would 
order  that  the  sentence  should  run  from  the 
date  of  the  conviction. 

Applications  dismissed. 

Solicitor  for  the  appellant :  The  Registrar 
of  the  Gourt  of  Griminal  Appeal. 
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COUBT  OF  GBIHINAL  APPEAL. 


July  3,  1908. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Dakling,  JJ.) 

Rex  v.  Tate. 

Criminal  law— Evidence  of  accomplice— 
Corroboration  —  No  denial  when 
charged. 

Although  there  is  no  rule  of  law  that  the 
evidence  of  an  a4;compltce  must  be  cor- 
roborated, it  is  the  universal  pra^itice  for 
the  judge  to  tell  the  jury  that  they  ought 
not  to  act  on  the  uncorroborated  evi- 
dence of  such  a  person. 

In  a  case  of  sodomy y  where  the  evidence  for 
the  prosecution  is  the  testimony  of  an 
accomplice^  the  fojct  that  the  prisoner 
made  no  ansu^er  when  formally  charged 
by  a  police  officer^  is  not  corroboration. 

Appeal  from    a   conviction  for  sodomy 
before  Phillimoke,  J.,  at  the  Hampshire 
Assizes.    The  boy,  aged  seventeen,  a  bugler, 
who  was  the  other  party  to  the  offence,  gave 
evidence  for  the  prosecution.     He  stated 
that  he  tried  to  get  out  from  the  closet 
where  he  said  the  offence  was  committed,  but 
could  not  as  the  door  was  bolted  ;  that  he 
did  not  shout  and  that  the  prisoner  unbolted 
the  door.      The  boy  put  the  date  of  the 
offence  as  the  third  Wednesday  in  Novem- 
ber, 1907.    He  was  admitted  to  hospital  on 
January  11th,  1908,  when  he  was  found  to 
be  suffering  from  the  result  of  gonorrhoea. 
Medical  evidence  was  given  to  the  effect 
that  he  must  have  had  the  disea.9e  before 
November,  1907.      The  boy  had  made  a 
statement  that  the  offence  was  committed 
at  a  certain  place  in  barracks,  not  at  the 
place  where,  at   the   trial,  he   alleged  it 
occurred.     The  prisoner,  a  soldier,  when 
formaUy  charged  with  tne  offence  by  the 
police,  made  no  reply.     The  prisoner  had 
Seen  found  to  be  suffering  from  gonorrhoea 
on  November  26th,  1907,  when  he  stated  he 
had  not  gone  with  a  woman  since  August, 
1907.  The  prisoner  gave  evidence  on  his  own 
behalf,  denying  the  charge.    He  stated  that 
he  had  gone  for  a  walk  with  the  boy  on  two 
occasions,  on  November  2nd  and  on  Novem- 
ber 15th,  although  it  was  against  the  regu- 
lations for  privates  to  walk  with  buglers. 
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Phillimore.  J.,  summed  up  the  case  to 
the  jury  as  follows :  I  think  you  will  agree 
that  this  is  a  case  which  should  oe  thoroughly 
sifted.  As  the  prisoner  says,  he  told  the 
justices  nothing,  and,  so  far  as  his  defence 
IS  concerned,  it  is  started  for  the  first  time 
to-day.  Therefore  it  is  a  case  which  was 
bound  to  be  investigated.  It  is  a  horrible 
case,  but,  as  in  all  cases  of  this  kind,  the 
Crown  must  prove  it  to  your  satisfaction. 
Are  you  going  to  believe  the  bugler  or  the 
prisoner?  Your  verdict  depends  upon 
which  you  believe.  The  story  Is  a  nasty 
one  for  anyone  to  have  to  tell,  and  the  pro- 
secutor might  have  wavered  as  to  how  far 
he  consented  and  how  far  not,  and  it  may  be 
that  the  real  truth  is  betwixt  and  between. 
Prosecutor  did  not  want  it  j  he  did  not  like 
it ;  he  says  he  offered  resistance  ;  but  he 
did  not  shout  or  kick  the  door.  That  may 
be  so,  and  it  may  be  vour  view.  If  so,  I 
am  sure  he  is  thoroughly  ashamed  of  it  all 
now— as  anyone  would  be  ashamed  if  it 
were  done  against  their  will.  There  is  no 
doubt  the  two  went  out  for  a  walk  together. 
You  have  heard  it  is  against  the  regula- 
tions ;  but  those  things  do  happen.  They 
have  both  got  this  disease,  and  tne  boy  has 
suffered  very  greatly  from  it.  If  he  suffered 
back  before  Christmas  or  not,  it  does  not 
come  out  until  he  is  admitted  into  the  hos- 

Eital  on  January  11th.      Evidently  what 
appened  then  was  that  he  began  to  be 
Questioned  as  to  how  he  got  it,  and  evi- 
dently the  authorities,  in  the  first  instance, 
thought  hegot  it  from  a  man  with  gonorrhoea. 
Then  the  boy  appears  to  have  tola  his  story. 
He  said,  what  was  distinctly  a  lie,  by  telling 
his  officer  that  it  happened  in  barracks. 
That  was  because  he  dia  not  want  to  admit 
that  he  broke  the  regulations  by  going  out 
with  a  private.    I  thought  at  first  that  the 
view   of  the   prosecution    was    that    the 
gonorrhoea  was  in  the  man  and  that  he 
^ave  it  to  the  boy.    But  the  doctor's  view 
is  that  the  boy  gave  it  to  the  prisoner, 
because  it  must  have  been  of  older  standing 
than  two  months,  and  the  boy  was  first 
examined  in  January.    There  is  corrobora- 
tion of  that,  if  you  analyse  the  evidence. 
The  prisoner  says  he  only  went  out  with 
the  bojr  twice,  but  never  on  a  Wednesday. 
The  prisoner  was  asked  where  he  got  the 
disease,  and  his  reply  was  that  he  went 
with  a  woman  in  what  he  called  the  Drift. 
Why  he  should  say  that  he  had  not  been 
with  a  woman  since  August,  whereas  he 
had  been  out  with  one  a  few  days  before,  I 
cannot  see.    It  would  not  be  less  likely 
that  the  presence  of  the  disease  would  be 
recorded  from  the  fact  that  it  \vas  an  old 
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offence.  But  there  it  is,  he  now  says  he 
told  a  lie  about  it  and  got  gonorrhcea  from 
a  woman  very  much  about  the  same  time 
that  the  boy  says  he  got  gonorrhoea  from 
the  prisoner.  There  it  is,  and  it  is  for  you 
to  say  which  you  believe,  and  whether  the 
charge  is  proved  to  your  satisfaction. 

The  juiy  returned  a  verdict  of  guilty  and 
the  prisoner  was  sentenced  to  five  years' 
penal  servitude. 

The  prisoner  appealed. 

W,  J,  //.  Brodrick^  for  the  appellant— 
The  learned  ludge  did  not  warn  the  jury 
that  they  ought  not  to  convict  the  prisoner 
on  the  uncorroborated  testimony  of  this 
boy,  who  was  an  accomplice.  The  fact 
that  the  prisoner  answered  nothing  when 
formally  charged  is  no  corroboration  of  the 
boy's  story. 

W.  H.  Nashy  for  the  Crown.— Cave,  J., 
said,  in  In  re  Meunier^  [1894]  2  Q.  B.  416  : 
"It  is  not  the  law  that  a  prisoner  must 
necessarily  be  ac(]uitted  in  tne  absence  of 
corroborative  evidence  ;  for  the  evidence 
must  be  laid  before  the  jury  in  each  case. 
No  doubt  it  is  the  practice  to  warn  the  jury 
that  they  ought  not  to  convict  unless  they 
think  that  the  evidence  of  the  accomplice 
is  corroborated  ;  but  I  know  of  no  power 
to  withdraw  the  case  from  the  lury  for 
want  of  corroborative  evidence,  and  I  know 
of  no  power  to  set  aside  a  verdict  of  *guilty' 
on  that  ground."  [He  also  mentioned  R.  v. 
Stuhhs  {1855),  19  J.  P.  760,  and  R.  v.  Boye$ 
{1861)  2b  J.  P.  789  ;  1  B.  &  S.  311.]  [Rid- 
ley, J.,  referred  to  the  summing  up  of 
Abbott,  C.J.,  in  R.  v.  Thutlexoood  {18W\ 
33  How.  St.  Tr.,  col.  921.1  Secondly,  the 
evidence  that  the  prisoner  did  not  deny  the 
formal  charge  was  corroboration.  See  /?.  v. 
Cramj)  {1880),44  J.  P.  41 1,  where  Denman,  J., 
said :  **  Taking  the  evidence  altogether, 
does  it  or  does  it  not  afford  corroboration 
of  her  evidence,  on  that  part  of  the  case  as 
well  as  on  the  rest  1  The  part  of  the  evi- 
dence on  which  the  counsel  tor  the  prosecu- 
tion rely  for  that  purpose  is  the  evidence  of 
the  father,  who  states  that  he  accused  the 
prisoner  of  giving  his  daughter  things  to 
procure  abortion,  and  that  he  did  not  deny 
it.  I  cannot  say  that  this  is  not  evidence 
in  corroboration,  especially  coupled  with 
the  other  evidence    ..." 

W.  J.  H.  Brodrick,  in  reply. 

Alverstone,  L.C.J.— This  case  has  given 

us  great  difficulty  ;  for  I  am  conscious  that 

the  result  cannot  be  considered  satisfactory 

if  we  override  the  verdict  of  the  jury  who 
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saw  the  witnesses  and  the  prisoner,  and  who 
heard  his  explanation  ;  and  it  is  a  serious 
matter  to  interfere  with  that  verdict.  This 
is  one  of  those  terrible  cases  in  which  people 
desire  to  say  as  little  as  possible;  on  the 
other  hand  it  is  one  of  those  offences  which 
require  very  clear  proof,  and  the  evidence 
of  which  must  be  carefully  watched.  We 
are  asked  to  ouash  this  conviction  on  the 
ground  that  tne  learned  judge  at  the  trial 
did  not,  in  summing  up  to  the  jurv,  tell  them 
that  they  ought  not  to  convict  the  prisoner 
on  the  uncorroborated  testimony  of  an 
accomplice.  I  agree  that  there  is  no  rule 
of  law  that  the  evidence  of  an  accomplice 
must  be  corroborated,  and  probably  Cave,  J., 
did  not  state  the  law  too  strongly  in  In  re 
Meunier,  supra,  when  he  said :  "  It  is  not 
the  law  that  a  prisoner  must  necessarily  be 
ac()uitted  in  the  absence  of  corroborative 
evidence;  for  the  evidence  must  be  laid 
before  the  jury  in  each  case.  No  doubt  it 
is  the  practice  to  warn  the  jury  that  they 
ought  not  to  convict  unless  they  think  that 
the  evidence  of  the  accomplice  is  corrobo- 
rated ;  but  I  know  of  no  power  to  withdraw 
the  case  from  the  jury  for  want  of  corrobo- 
rative evidence,  and  I  know  of  no  power  to 
set  aside  a  verdict  of  guilty  on  that  ground." 
Speaking  for  myself,  I  think  he  ought  to 
have  added,  "  if  the  jury  has  been  directed 
according  to  the  usual  practice."  I  am 
clearly  of  opinion  that  there  are  few  things 
of  such  great  importance  as  that  the  jury 
should  be  so  directed.  It  is  not  disputed 
that  the  boy  was  in  the  position  of  an 
accomplice.  A  boy  over  sixteen  years  of 
age,  who  consents  to  acts  of  this  kind,  is  an 
accomplice.  It  is  scarcely  necessary,  though 
it  is  perhaps  desirable  for  us  to  say,  that  we 
endorse  the  universal  practice  which  is 
stated  in  Taylor  on  Evidence  (10th  ed.). 
Vol.  I.,  at  p.  688  :  *'  But  no  positive  rule  ot 
law  exists  on  the  subject ;  and  the  jury 
may.  if  they  please,  act  upon  the  evidence 
of  tne  accomplice,  even  in  a  capital  case, 
without  any  confirmation  of  his  statement 
Judges,  however,  in  their  discretion,  gene- 
rally advise  a  jury  not  to  convict  a  prisoner 
upon  the  testimony  of  an  accomplice  alone." 
Tnat  seems  to  me  a  correct  statement  of 
the  law.  And  if  we  turn  to  Russell  on 
Crimes  (6th  ed.X  Vol.  III.,  at  p.  646,  it  is 
there  said,  on  the  authority  of  Lord 
Abinger  :  "  But  it  may  be  observed  that 
the  practice  in  question  has  obtained  so 
much  sanction  from  legal  authority  that  it 
"  deserves  all  the  reverence  of  law,"  *  and  a 

*  Per  Lord  Abinoer,  C.B.,   in  /?.  v.  Farter 
[1837),  8  C.  At  P.  106, 
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deviation  from  it  in  any  particular  case 
would  be  justly  considered  of  questionable 
propriety.  This  confirmation  need  not 
extend  to  every  part  of  the  accomplice's 
evidence,  for  there  would  be  no  occasion  to 
use  him  at  all  as  a  witness,  if  his  narrative 
could  be  completely  proved  by  other 
evidence  free  from  suspicion.  But  the 
question  is  whether  he  is  to  be  believed 
upon  points  which  the  confirmation  does 
not  reach."  It  is  very  easy  to  criticise  after 
the^  event,  and,  of  course,  this  was  a  case 
which  it  was  desired  to  put  before  the  jury 
as  shortly  as  possible  ;  but  I  do  not  think 
the  caution  given  to  the  jury  was  sufficient 
or  in  accordance  with  the  practice  to  which 
I  have^  referred.  The  learned  Judge  said 
to  the  jury  :  "Are  you  going  to  believe  the 
bugler  "—that  is  the  accomplice— "  or  the 
prisoner?  Your  verdict  depends  upon 
which  you  believe."  This  passage,  I  think, 
puts  the  accomplice  and  the  prisoner  on  the 
same  footing.  We  are,  therefore,  of  opinion 
that  there  has  been  a  miscarriage  of  justice, 
and  that  the  conviction  should  be  quashed. 
However,  we  should  not  have  acted  on  this 
view  if  we  had  thought  that  there  was  in 
fact  corroborating  evidence.  Under  ordi- 
nary circumstances  the  communication  of 
disease  following  such  an  act  may  well  be 
corroboration.  Speaking  for  myself  I  think 
it  would  be  unwise  to  treat  that  circum- 
stance in  this  case  as  corroboration  unless 
it  fitted  in  with  the  story  of  the  prosecution. 
The  boy  was  proved  to  have  told  a  lie, 
namely,  that  he  had  never  suffered  from 
this  disease  before,  and  was  not  suffering 
from  it  on  November  20th.  The  medical 
evidence  was  that  the  condition  of  the  boy's 
body  on  January  11th  was  only  consistent 
with  disease  of  long  standing.  Therefore 
the  court  would  hesitate  to  act  on  the 
testimony  of  such  a  boy  in  the  case  of  such 
an  offence  ;  and  therefore  I  think  that  there 
was  no  corroboration  from  the  fact  that  the 
boy  had  this  disease.  The  non-denial  of 
the  offence  by  the  prisoner,  when  formally 
charged  by  the  police,  is  not  corroboration. 
We  are  far  from  saying  that  evidence  of 
non-denial  cannot  be  corroboration,  for  in 
some  cases  the  absence  of  indignant  denial 
would  be  ;  but  non -denial  of  a  formal  charge 
made  by  the  police  is  not,  or  may  not  be,  on 
the  same  footing.  H,  v.  Cramps  supra^  was 
a  case  where  a  statement  of  fact  put  to  the 
prisoner  by  the  father  of  the  girl  to  whom 
the  prisoner  was  said  to  have  given  things 
to  procure  abortion  was  not  denied  by  the 
prisoner,  and  is  not  the  case  with  which  we 
are  now  dealing.  Moreover,  in  that  case 
there  was  other  corroborative  evidence.    If 
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this  charge  had  been  made  by  an  innocent 
boy  his  statement  might  have  been  acted 
upon,  but  in  this  case  it  was  made  by  one 
who  must  be  a  boy  of  bad  morals,  and 
who  had  lied.  I  repeat  that  if  there  had 
been  corroborative  evidence  our  decision 
would  have  been  different  notwithstanding 
the  absence  of  warning  to  the  jury,  but  as 
there  was  no  corroborating  evidence,  in  our 
opinion  this  conviction  must  be  quashed. 

Appeal   cdloioed    and    conviction 
qttashed. 

Solicitor  for  the  Crown :  Director  of 
Public  Prosecutions. 

Solicitor  for  the  apivellant :  Registrar  of 
Court  of  Criminal  Appeal. 
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May  8,  16 ;  July  24,  1908. 

(Before  the  Lord  Chancellor  (Lord 
Loreburn),  Lord  Ashbourne,  Lord 
Macnaghten  and  Lord  Atkinson.) 

Wood  Green  Urban  District  Council  v. 
Joseph. 

Public  health— Single  private  drain— Pipe 
draining  houses  of  more  than  one 
owner  —  Drainage  passing  through 
sewer  and  thence  into  pipe— Whether 
single  private  drain  —  Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  ss.  4,  41 
—Public  Health  Acts  Amendment  Act, 
1890  (53  &  54  Vict.  c.  59),  s.  19. 

A  row  of  houses^  of  which  six  belonged  to 
the  respondent  and  the  remainder  to 
other  otaners^  were  drained  by  a  system 
of  pipes  arranged  ew  follows:  The 
houses  were  drained  in  pairs;  each 
house  of  a  pair  vhis  drained  by  a  sepa- 
rate pipe  which  discharged  into  a  pipe 
common  to  both  houses^  and  each  com- 
mon pipe  discharged  into  a  line  of 
pipes  laid  in  wrivate  ground  behind 
the  houses^  which  conveyed  the  drainaae 
to  a  public  sewer.  It  was  admitted  by 
the  appellants  that  the  common  pipes 
through    which    the    drainage   of   the 
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respondefi^s  hatues  passed  were  setoers 
vnthin  the  meaning  of  the  Public 
Health  Act,  1876. 

Held,  that  the  respondents  houses  were 
not  connected  with  the  public  sewer 
by  a  single  private  drain  within  the 
meaning  of  s.\Q  of  the  Public  Health 
Acts  Amendment  Act,  1890,  and  that, 
therefore,  the  respondent  was  not  liable 
under  that  section  and  s.  41  of  the 
Public  Health  Act,  1875,  to  contribute 
to  the  exj)ense  of  repairing  the  line  of 
pipes  behind  the  houses. 

Per  curiam  :  On  the  facts  stated  in  the 
specicU  case,  it  was  not  shown  that  the 
line  of  pipes  in  question  was  a  "  single 
private  drain,** 

Per  Lord  Atkinson  (the  Lord  Chancellor 
and  Lord  Magnaohten  absenting): 
Section  19  of  the  Act  of  1890  deals  only 
with  a  pipe  (from  nouses  owned  iy 
different  persons)  to  which  s,  23  or  s,  25 
of  the  Act  of  1875  applies,  or  which 
would  have  come  within  the  purview  of 
s.  41  of  the  Act  of  1875,  but  for  the 
statutory  definition  of  ^* drain"  and 
^^  sewer. 

Per  Lord  Atkinson  (^Ae  Lord  Chancellor 
and  Lord  Magnaohten  apparently 
assenting,  but  Lord  Ashbourne  dis- 
senting) :  A  house  may  be  ^^  connected 
tvith"  a  public  sewer  by  a  single  jyri- 
vate  drain,  although  its  sewage  passes 
through  a  short  length  of  ^^  sewer  ^ 
before  entering  such  single  private 
drain. 

Decision  of  the  Court  of  Appeal  (reported 
llJ.P.  89),  a  firmed. 

Appeal  bv  the  arban  district  council 
from  the  judgment  of  the  Court  of  Appeal 
(Collins,  M.R.,  Cozens-Hardy  and  Far- 
well,  L.JJ.)  (reported  71  J.  P.  89).  affirm- 
ing the  decision  of  the  Divisional  Court 
(Alverstone,  L.C.J.,  Lawrange  and 
Ridley,  JJ.)  (reported  69  J.  P.  464),  upon 
a  case  stated  by  two  of  his  Majesty's  jus- 
tices of  the  peace  in  and  for  the  county  of 
Middlesex,  pursuant  to  the  Summary  Juris- 
diction Acts,  1857  and  1879. 

The  special  case  is  set  out  in  the  report 
of  the  decision  in  the  Court  of  Appeal ;  the 
facts  are  also  stated  in  the  judgment  of 
Lord  Atkinson,  infra, 
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The  Divisional  Court  held  that  the  pipe 
alleged  to  be  a  single  private  drain  (referred 
to  in  this  report  as  the  pipe  K  A)  was  not  a 
"  single  private  drain." 

The  (Jourt  of  Appeal  upheld  their  deci- 
sion upon  the  ground  that  whether  it  was  a 
"single  private  drain"  or  not,  it  did  not 
"  connect "  the  respondent's  houses  with  the 
public  sewer  within  the  meaning  of  s.  19  of 
the  Public  Health  Acts  Amendment  Act, 
1890. 

The  Court  of  Appeal  held,  therefore,  that 
the  respondent  was  not  liable  under  that 
section  and  s.  41  of  the  Public  Health  Act, 
1875,  to  contribute  to  the  expense  of  repair- 
ing the  line  of  pipes  K  A. 

Sir  Robert  Finlay,  K.C.,  Macmorran, 
K.C.,  and  Clement  Edwards,  for  the  appel- 
lants. 

Danckwerts,  K.C.,  and  Randolph  Glen, 
for  the  respondent. 

(The  cases  cited  were  the  same  as  those 
referred  to  in  the  Court  of  Appeal.  See 
71  J.  P.,  at  p.  90.) 

The  House  took  time  for  consideration, 

July^, 

The  Lord  CHANGELLOR(Lord  Loreburn). 
—My  lords :  I  have  had  the  advantage  of 
seeing  the  opinion  about  to  be  delivered  by 
my  noble  and  learned  friend.  Lord  Atkin- 
son, and  I  entirely  agree  in  it  and  have 
nothing  to  add. 

Lord  Ashbourne  read  the  following 
judgment— My  lords  :  The  facts  in  this 
case  are  not  in  dispute ;  they  are  not 
numerous  and  are  not  comi)licated.  The 
questions  are  as  to  the  rights  claimed 
by  the  appellants  under  s.  19  of  the 
Public  Health  Acts  Amendment  Act 
of  1890.  The  words  relied  on  are: 
"Where  two  or  more  houses  belonging 
to  different  owners  are  connected  with  a 
public  sewer  by  a  single  private  drain." 
This  involves  two  questions:  (I)  Are  the 
respondent's  houses  connected  witn  a  public 
sewer  by  a  single  private  drain  ?  (2)  Is  the 
conduit  A  to  K  a  single  private  drain  ?  The 
(Jourt  of  Appeal  found  for  the  respondent 
on  the  first  ground,  while  the  King's  Bench 
Division  found  for  the  respondent  on  the 
second.  If  either  ground  is  correct,  the 
appeal  must  be  dismissed.  The  authorities 
on  the  subject  appear  to  conflict  and  cannot 
be  reconciled.  It  is  to  be  assumed  that  the 
legii>lature  desired  in  this  section  to  give 
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some  clear  guidance  and  to  lay  down  some 
logical  and  intelligible  rule^  but  notwith- 
standing it  is  manifest  that  its  words  leave 
scope  for  differences  of  opinion  as  to  its 
meaning  and  possible  application.  Indeed, 
the  Lord  Chief  Justice  thought  the 
position  so  unsatisfactory  that  he  sug- 
gested that  further  legislation  was  desir- 
able, and  Lord  Russell  of  Killowen 
in  the  case  of  Bradford  v.  Eastbourne 
Corporation  (1896\  60  J.  P.  501  ;  [1896] 
2  Q.  B.  205,  said  that  *' steps  ougnt  to 
be  speedily  taken  to  reduce  the  existing 
chaos  into  system  and  order.'  On  the 
first  point  I  agree  with  the  Court  of 
Appeal.  I  cannot  hold  that  the  houses  are 
connected  with  the  public  sewer  by  a  single 
private  drain,  when  admittedly  the  connec- 
tion was  interrupted  on  the  way  by  a  public 
sewer,  I  am  aware  that  in  this  code  sewers 
and  drains  are  interwoven  in  their  defini- 
tions, and  that  generally  sewers  include 
drains,  while  sometimes  drains  are  excluded 
from  such  inclusion.  Occasionally  a  con- 
duit may  be,  it  is  contended,  a  sewer  for 
some  purposes  and  a  drain  for  others,  which 
is  calculated  to  lead  to  some  confusion. 
The  actual  facts  of  the  present  case  are  few 
and  clear,  but,  having  regard  to  the  autho- 
rities^ require  close  consideration.  The 
starting  point  from  the  houses  was  a  private 
drain,  then  came  an  admitted  sewer,  and 
then  came  the  conduit  A  to  K.  Even 
assuming  that  the  conduit  A  to  K  was  a 
single  private  drain,  still  the  connection 
was  broken  by  the  intervention  of  a  sewer, 
and  therefore,  I  think,  the  section  cannot 
apply.  In  my  opinion,  "connected "  means 
connected  the  whole  way  from  the  houses 
to  the  public  sewer  by  a  single  private 
drain.  We  are  dealing  with  an  artificial 
state  of  facts  and  language,  but,  in  my 
opinion,  the  meaning  I  suggest  is  the  most 
obvious  and  natural.  SupiK)sc  that  the 
greater  part  of  the  connection  was  by  a 
sewer,  and  only  a  small  part,  at  either  end 
or  at  both  ends,  or  in  the  middle,  was  bv  a 
single  private  drain,  could  it  be  urged  that 
the  large  connection  by  sewer  was  to  be 
ignored,  and  the  fact  that  a  small  part  of 
the  connection  was  by  a  single  private 
drain  should  shift  the  burden  from  the 
public  authority  to  the  householder  ?  The 
Court  of  Appeal  unanimously  decided 
against  the  appellants  on  the  subject,  and, 
in  my  opinion,  they  were  right.  It  is,  I 
venture  to  think,  a  more  reasonable  and 
sound  conclusion  than  any  other  that  can 
be  suggested.  The  King's  Bench  Division 
proceeded  on  the  other  ground  and  held 
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that  the  conduit  A  to  K  was  not  a  single 
private  drain,  and  I  think  that  they  were 
also  right.  We  know  no  details  of  the 
history  of  that  conduit,  or  to  what  extent 
sewers  like  that  in  the  present  case  were 
discharged  into  it,  and  I  can  find  nothing 
in  the  sections  of  the  Act  of  1875  or  the 
Act  of  1890  to  lead  me  to  the  conclusion 
that  your  lordships  should  hold  it  to  be  a 
single  private  drain.  I  respect  the  autho- 
rities which  appear  to  support  another  con- 
clusion, although  it  may  be  that  they  are 
explicable  on  their  own  facts.  The  case  of 
Bradford  v.  Eastbourne  Corporation^  supra^ 
has  been  much  discussed  before  your  lord- 
ships, and  I  am  prepared  to  leave  it  as  it 
was  dealt  with  by  the  Lord  Chief  Justice. 
I  cannot  find  in  any  of  the  cases  that  an 
admitted  sewer  discharged  the  sewa^  of 
the  b  vises  into  the  drain  that  was  claimed 
to  be  a  single  private  drain.  In  my  opinion, 
this  distinction  is  of  high  importance,  and, 
on  this  state  of  facts,  common  sense  sug- 
gests that  the  conduit  A  to  K  which 
receives  the  contents  of  sewers — it  may  be 
of  very  many  sewers— is  itself  a  sewer.  I 
can  find  no  statutable  bar  to  this  conclu- 
sion, and  I  cannot  see  why  I  should  seek  to 
give  an  artificial  construction  to  plain  facts. 
Why  the  section  only  applies  to  cases  where 
there  are  different  owners  it  is  hard  to 
understand.  It  leads  to  some  curious 
results  in  the  present  case.  A  conduit  is 
admitted  to  be  a  sewer  when  there  is  only  one 
owner,  and  it  is  sought  to  make  the  conduit 
into  which  its  sewage  dischar^d  (A  to  K) 
a  single  private  drain  because  it  is  used  by 
different  owners.  No  wonder  Lord  Russell 
saw  chaos  in  the  existing  legislation.  In 
my  opinion,  the  King's  Bench  Division  were 
right  as  well  as  the  Court  of  Appeal.  They 
reached  the  same  conclusion  on  different 
but  not  contradictory  grounds,  and,  in  my 
opinion,  the  order  appealed  from  should 
be  affirmed  and  the  appeal  dismissed  with 
costs. 

Lord  Atkinson  read  the  following  judg- 
ment.— My  lords,  the  facts  of  this  case  are 
simple,  and,  as  far  as  material,  are  as  fol- 
lows :  Within  the  appellants'  district  are 
two  roads  intersecting  at  right  angles.  The 
one,  Marquis  Road,  running  east  and  west, 
in  which  a  public  sewer  is  laid,  and  the 
other,  Parkhurst  Road,  running  north  and 
south,  on  the  east  side  of  which  is  situate 
a  row  of  sixteen  houses  numbered  consecu- 
tively from  2  to  32.  Six  of  these,  namely, 
18,  20,  22,  24,  26,  and  28,  belong  to  the 
respondent  and  the  remaining  ten  to  other 
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owners.  At  the  bctck  of  this  row  of  houses 
and  some  short  distance  from  them  is  a  line 
of  pipes  running  parallel  with  Parkhnrst 
Road,  which  is  connected  with  and  empties 
itself  into  the  public  sewer  in  Marquis 
Road.  It  is  styled  the  single  private  drain. 
It  would  be  convenient  to  refer  to  it  as 
drain  K  A.  It  is  laid  almost  entirely  in 
private  ground,  but  the  time  when,  the 
person  by  whom,  and  the  purpose  for 
which,  it  was  constructed  is  not  stated, 
and  for  all  that  appears  in  the  special  case 
it  may  have  been  made  before  any  of  the 
above-mentioned  houses  were  built.  The 
houses  in  Parkhurst  Road  are  all  drained  in 
pairs.  The  separate  drains  running  from 
each  house  of  the  pair  unite  at  a  short  dis- 
tance from  their  point  of  departure,  and 
their  contents  are  then  carried  by  a  single 
conduit  pipe  into  the  drain  K  A  and  through 
and  along  that  into  the  sewer  in  Marquis 
Road.  On  October  29th,  1902,  a  printed 
notice  was  sent  to  the  appellants  by  their 
own  inspector  of  nuisances  that  *'a  drain 
belonging  to  the  premises  2  to  32,  Parkhurst 
Road,"  or  some  one  or  more  of  said  premises 
was  *'  a  nuisance."  The  appellants  ordered 
their  insisector  to  inspect  the  several  drains 
so  described.  He  examined  them  and 
reported  they  were  all  in  a  bad  condition 
and  required  alteration  and  repair.  The 
appellants  on  February  Ilth,  1903,  acting 
on  that  report,  gave  notice  to  the  owners 
of  the  several  houses  comprised  in  the  said 
row,  including  the  respondents^  requiring 
them  to  execute  certain  specified  works 
alleged  to  be  necessary  to  put  the  said  drain 
K  A  in  proper  order  and  condition.  This 
the  owners  refused  to  do.  Whereupon  the 
appellants,  purporting  to  act  under  the 
powers  conferred  upon  them  by  s.  19  of  the 
Public  Health  Acts  Amendment  Act,  1890, 
executed  the  necessary  works  themselves  at 
a  cost  of  £132  168.  lOd.,  apportioned  this 
sum  amongst  the  several  owners  of  houses 
in  the  row,  and  sued  the  respondent  sum- 
marily before  the  justices  to  recover  the 
sum  of  £49  16<.,  his  apportioned  part  of  the 
outlay.  The  claim  was  resisted  on  three 
separate  grounds  :  1.  That  drain  K  A  was 
not  "a  smgle  private  drain"  within  the 
meaning  of  s.  19  of  the  said  Act  of  1890. 

2.  That  it  did  not  "  connect "  the  houses  of 
the   defendant    with    a    "public    sewer." 

3.  That  the  notice  served  on  the  appellants, 
having  been  served  by  their  own  officer, 
not  by  a  third  party,  was  insufficient.  The 
justices  decided  this  last  point  in  favour  of 
the  appellants.  The  point  was  not  dealt 
with  m  the  Court  of  Appeal,  and  was  not 
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pressed  in  argument  before  your  lordshipfl. 
It  may,  therefore,  for  the  purpose  of  this 
appeal,  be  put  aside.  The  justices  dismissed 
the  appellants'  complaint,  but  consented  to 
state  a  special  case.  From  this  case  it  does 
not  clearly  appear  whether  they  were  of 
opinion  that  the  drain  K  A  was  a  single 
private  drain  within  the  meaning  of  the 
section,  or  whether  they  merely  came  to 
the  conclusion  that  whether  it  was  such  a 
"drain"  or  not  it  did  not  "connect"  the 
respondent's  houses  with  the  public  sewer 
within  the  meaning  of  s.  19.  The  King's 
Bench  Division  affirmed  the  decision  of  the 
justices  on  the  ground,  apparently,  that 
drain  K  A  was  not  a  "  single  private  drain  " 
within  the  meaning  of  tne  section.  And 
the  Court  of  Appeal  upheld  that  decision 
upon  the  ground,  apparently,  that  whether 
it  was  a  "single  private  drain  or  not,"  it 
did  not  "  connect '  the  respondent's  houses 
with  the  public  sewer  as  required.  The 
decision  ot  the  case  turns  upJon  the  con- 
struction of  this  S.1 9.  That  is  a  question  upon 
which  there  has  been  considerable  conflict 
of  judicial  opinion.  Your  lordships  have 
been  referred  to  the  several  authorities  in 
which  these  conflicting  opinions  are  ex- 
pressed. In  order  to  determine  what  is  the 
particular  subject-matter  to  which  the 
section  was  intended  to  apply,  it  is,  I  think, 
necessary  to  examine  the  wording  of  s.  41 
of  the  Public  Health  Act,  1875,  and  to  con- 
sider what  is  the  general  nature  of  the 
drainage  system  it  was  designed  by  that 
statute  to  set  up,  as  well  as  the  relative 
rights  and  powers  it  conferred,  and  duties 
and  obligations  it  imposed  upon  public 
sanitary  authorities  on  one  side^  and  owners 
and  occupiers  of  houses  withm  their  dis- 
tricts upon  the  other.  Section  2  of  the  Act 
of  1890  provides  that  it  is  to  be  construe 
as  one  with  the  Public  Health  Acts,  and  by 
s.  11  (3),  if  not  inconsistent  with  the  context, 
the  word  "drain"  is  to  have  the  same 
meaning  as  in  the  Public  Health  Acts. 
That  drainage  system  is  dealt  with  in  the 
fasciculus  of  sections  of  the  statute  of  1875 
from  13  to  41  both  inclusive.  By  s.  13  all 
existing  and  future  sewers  within  the  dis- 
trict of  the  local  authority,  together  with 
all  the  buildings,  works,  and  materials  be- 
longing thereto,  are,  with  the  three  classes 
of  exceptions  therein  mentioned^  vested  in 
that  authority  and  placed  under  its  control. 
Under  s.  15  the  autnority  is  bound  to  make 
such  sewers  as  may  be  necessary  for  the 
purposes  of  the  Actj  and  to  keep  all  sewers 
belonging  to  them  in  repair,  and  by  s.  19 
it  is  made  imperative  upon  them  that  they 
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should  cause  the  sewers  belonging  to  them 
to  be  covered  in,  ventilated,  and  kept  so  as 
not  to  be  nuisances  or  injurious  to  health, 
and  to  be  properly  cleansed  and  emptied. 
By  s.  18  they  are  enabled  to  enlarge,  lessen, 
alter  the  course  of,  or  cover  in,  any  sewer 
belonging  to  them,  and  under  certain  cir- 
cumstances to  close  and  destroy  it ;  while 
by  s.  16  power  is  conferred  upon  them  to 
carry  any  sewer  belonging  to  them  across 
or  under  any  public  road  or  street,  or  under 
certain  conditions,  through  or  under  any 
lands  whatever  within  their  district.  They 
are  empowered  by  s.  14  to  purchase  or 
otherwise  acquire  any  sewer  or  any  right  of 
making,  or  of  user,  or  other  right  in  or 
respecting  any  sewer  within  their  district. 
Of  the  remainin|r  twenty-one  sections  in 
this  fasciculus  nme  deal  with  the  duties, 
powers,  and  obligations  of  owners  and 
occuoiers  of  houses  within  the  district  of 
the  local  authority.  By  s.  21  the  owner 
or  occupier  of  any  such  premises  is,  under 
certain  conditions,  entitled  to  cause  his 
drains  to  empty  into  the  sewers  of  the  local 
authority,  and  by  s.  23  that  body  may  re- 
quire the  owner  or  occupier  of  any  house 
within  its  district  which  is  without  a  drain 
'*  sufficient  for  effectual  drainage,''  to  make 
a  covered  drain  or  drains  emptying  into  a 
sewer  which  the  local  authority  are  entitled 
to  use,  not  being  more  than  100  feet  from 
the  site  of  such  house,  or  if  there  be  none 
such  within  that  distance,  then  emptying 
into  such  covered  cesspools  or  other  place 
as  the  local  authority  ma^  direct.  And  if 
the  owner  or  occupier  fail  to  execute  the 
works  required,  the  local  authority  may 
itself  execute  them  and  recover  the  cost 
from  the  owner  of  the  house.  Aj[ain,  s.  25 
renders  it  unlawful,  in  any  urban  district,  to 
erect  any  house,  or  rebuild  any  house  which 
has  been  pulled  down  to  the  ground  floor, 
or  to  occupy  any  house  so  newly  erected 
or  rebuilt,  unless  and  until  a  covered 
drain  or  drains  be  constructed  in  such 
manner  as  the  officer  of  the  urban  authority 
approves ;  which  shall  emptor  into  a  sewer 
which  that  authority  is  entitled  to  use,  if 
within  100  feet  of  some  part  of  the  site  of 
the  house  so  newly  erected  or  rebuilt,  or,  if 
there  be  none  such  within  that  distance, 
then  into  a  covered  cesspool  or  such  other 
place  as  the  authority  may  direct.  Sections 
26  to  34,  both  inclusive,  deal  with  the  dis- 
posal of  sewage.  Sections  35  to  39,  with 
sanitary^  works  of  accommodation,  public 
and  private.  Section  40  enacts  that  every 
local  authority  shall  provide  that  all  drains 
and  the  other  sanitary  works  therein  men- 


72  J.  P.  89S. 

tioned,  shall  be  constructed  and  kept  so  as 
not  to  be  nuisances  or  iniurious  to  health. 
And  s.  41  prescribes  the  machinery  by 
which  the  owners  of  houses  may,  as  regards 
drains  and  the  other  sanitary  works  there- 
in mentioned,  "on  or  belonging  to"  any 
premises  within  their  district,  be  compelled  to 
discharge  the  obligation  imposed  upon  them 
by  the  previous  section.  The  machinery  is 
this  :  the  local  authority  can,  after  serving 
notice  on  the  occupier,  examine  the  drains, 
etc.  If  they  find  these  defective  they  can 
reouire  the  owner  or  occupier  to  set  them 
right.  If  the  notice  be  not  complied  with, 
the  person  on  whom  it  is  serv^  incurs  a 
penalty  of  10«.  per  day  for  every  day  he  is 
in  default ;  and  the  local  authority  may 
itself  execute  the  necessary  work  and,  if  so 
minded,  recover  the  cost  from  the  owner. 
These  are  the  means  available  to  a  local 
authority  to  compel  the  owners  and  occu- 
piers of  premises  to  maintain  the  drains 
"  on  or  belonging  to  those  premises,"  so  as 
not  to  become  nuisances  or  injurious  to 
health.  If  the  legislation  stopped  there, 
the  rights  and  obligations  of  the  respective 
parties  would  be  fairly  clear.  Whether  the 
owner  of  two  or  more  houses,  in  discharge 
of  his  obligation  under  ss.  23  and  25  of  the 
statute,  caused  the  drainage  from  each  to 
be  carried  in  a  separate  and  independent 
drain  into  "the  sewer  which  the  local 
authority  was  entitled  to  use,"  or  to  the 
cesspool  they  designated  for  it,  or  laid  their 
drains  so  as  to  unite,  and  thereby  caused 
the  drainage  from  several  houses  to  be 
carried  by  one  conduit  from  the  point  of 
junction  to  the  same  sewer  or  cesspool,  was 
a  matter  of  indifference,  so  lon^  as  the 
drainage  was  efficient.  Tnis  conduit,  which 
may  be  referred  to  as  the  "common  con- 
duit," would,  according  to  the  ordinaiy 
meaning  of  language,  be  a  "drain"  ;  it 
would  be  "single";  would  be  "private"; 
would  probably  be  situate,  in  whole  or  in 
part,  "on  the  premises"  of  the  person  who 
constructed  ;  and,  even  if  not,  having  been 
made  by  him  to  carry  off  the  drainage  of 
his  own  houses,  "would  *  belong'  to  his 
premises,"  and  he  would  be  obliged  to  keep 
It  in  good  order.  Neither  would  there  seem 
to  be  anything  objectionable  in  the  owners 
of  two  or  more  houses  providing  for  the 
drainage  of  their  houses  on  a  similar  plan. 
The  "common  conduit"  in  their  case  also 
would  most  probably  be  situate  on  the 
premises  of  one  or  more  of  them,  or,  at  all 
events,  would  "belong  to  their  premises"  ;* 
would  be  "  single  "  and  "  private,  and  must 
be  properly  maintained  by  those  owners 
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whose  houses  it  served.  The  definition  of 
the  word  "drain,"  coupled  with  that  of 
"sewer,"  contained  in  s.  4  of  the  Act, 
causes  all  the  difficulty.  According  to  that 
definition  a  drain,  to  be  a  "  drain "  within 
the  meaning  of  the  Act,  must  have  as 
termini  at  one  end  one  "building,  or 
premises  within  the  same  curtilage,"  and  at 
the  other  end  "a  cesspool  or  other  recep- 
tacle for  drainc^e,  or  a  sewer  into  which 
the  drainage  of  two  or  more  buildings 
occupied  by  different  persons  is  conveyed." 
While  the  word  "sewer"  includes  sewers 
and  drains  of  every  description  except 
drains  to  which  the  word  "drain"  inter- 
preted as  aforesaid  applies,  and  also  except 
drains  "vested  in  or  under  the  control  of 
any  authority  having  the  management  of 
roads  and  not  being  a  loca]  authorit^r  under 
this  Act."  The  consc<iuence  is,  that  in  each 
of  the  cases  above  mentioned,  by  force  of 
this  definition,  the  drain  I  have  designated 
as  the  "  common  conduit,"  ceases  to  be  a 
drain,  is  raised  to  the  dignity  of  a  sewer, 
and  is  vested  in  the  local  authority,  who 
becomes  bound  to  maintain  it  at  the  public 
expense.    These  would  appear  to  me  to  be 

frotesque  results.  The  statute  of  1890  was. 
think,  passed  to  correct  the  secona 
of  them,  namely,  the  result  where  the 
"common  conduit"  carried  to  a  sewer  m* 
cesspool  J  or  the  like  receptacle^*  the  drainage 
of  two  or  more  houses  belonging  to  dif- 
ferent owners.  It  left  the  other  result 
untouched.  Its  object  was,  I  think,  to 
bring  within  the  reach  of  the  machinery  of 
s.  41  of  the  Act  of  1875  one  of  the  two 
classes  of  drainage  conduits  which,  by  force 
of  this  artificial  definition  of  "  drain  "  were 
placed  outside  its  operation,  and  to  transfer 
to  the  shoulders  of  the  owners  of  the 
houses  which  this  class  of  conduits  served 
the  burden  of  maintaining  them.  But  this 
class,  in  my  view,  only  comprised  conduits 
which  ss.  23  and  25  required  the  owners  to 
provide  or  see  were  provided.  As  the  drain 
K  A  does  not  on  the  facts  stated  in  the 
case  appear  to  be  one  to  which  s.  23  or  s.  25 
applies,  or  one  which,  irrespective  of  the 
definition,  would  have  come  within  the 
purview  of  s.  41,  it  is  not,  I  think,  a  "single 
private  drain"  within  the  meaning  of  s.  19 
of  the  Act  of  1890.  The  second  objection  is 
that,  even  if  the  drain  E  A  be  "a  single 
private  drain"  within  the  meaning  of  s.  19 

*  We  think  the  noble  lord  must  have  used 
these  words  inadvertently,  for  s.  19  expressly 
provides  that  the  connection  must  be  xoith  a 
public  eewer. — Eds.  J.  P. 
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of  the  Act  of  1890,  it  does  not  "connect" 
the  houses  of  the  different  owners  in  the 
row  with  the  public  sewer  in  Marquis  Road. 
If  this  objection  means  that,  in  order  that 
a  drain  should  "connect"  houses  with  a 
public  sewer,  the  drainage  of  the  houses 
must,  through  its  entire  course  from  the 
houses  to  the  public  sewer,  pass  through 
this  drain  and  none  other,  then  no  "  single 
private  drain  "  would  be  within  the  section 
which  was  not  laid  under  the  several  houses 
it  was  so  to  connect,  otherwise  there  must 
always  be  some  independent  conduit  which 
conveved  the  drainage  of  the  houses  into  it, 
and  the  whole  object  of  the  section  would 
be  defeated.  But  if  it  means  less  than  this, 
then  if  this  drain  would  be  held  to  have 
connected  these  houses  with  the  sewer  in 
Marquis  Road  where  it  carried  to  that 
sewer  the  drainage  emptied  into  it  by 
separate  and  independent  drains,  one  coming 
from  each  house,  it  is  difficult  to  see  why 
the  same  conclusion  is  not  to  be  arrived 
at  where  the  conduits  carrying  the  same 
drainage  have  been  united  into  trunks 
styled  "  sewers  "  and  emptied  that  drainage 
into  it.  But  for  the  drain  K  A  the  drainage 
of  the  houses  would  never  have  reached  the 
sewer  in  Marquis  Road  at  all.  I  think  this 
drain  connects  the  houses  in  this  row  with 
that  sewer  within  the  meaning  of  this 
section,  when  it  receives  the  drainage 
coming  from  them  through  sewers  made  by 
their  owners,  and  carries  that  drainage  to 
the  public  sewer  in  Marquis  Road.  On 
this  latter  point  I  think  the  conclusion  of 
the  Court  of  Appeal  was  erroneous,  but  on 
the  whole  case  I  am  of  opinion  that  the 
appeal  should  be  dismissed  with  costs. 

Lord  Macnaghten.— My  lords,  I  have 
read  the  judgment  which  has  just  been 
delivered  by  my  noble  and  learned  friend 
Lord  Atkinson,  and  I  agree  with  it. 

Appeal  dismissed. 

Solicitors  for  the  appellant:  Croft  and 
Mortimer. 

Solicitors  for  the  respondent :  Miles  and 
Hair. 
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(Before  the  Lord  Chancellor  (Lord  Lore- 
burn),  the  Earl  of  Halsbury,  Lord 
Ashbourne  and  Lord  Robertson.) 

Kydd  v.  City  of  Liverpool  Watch 
Committee. 

Police — Pension — Decision  of  quarter  ses- 
sions— "Order  shall  be  tinal" — Case 
stated  for  opinion  of  High  Court — 
Police  Act,  1890  (63  &  54  Vict.  c.  45), 
s.  11. 

By  the  Police  Act,  1890,  «.  11,  "  .  .  . 
Where  a  constable  .  .  .  claims  a 
pension  .  .  ,  as  of  right,  a'nd  the 
police  authority  do  not  admit  the  claim, 
the  constable  .  .  .  may  apply  to  the 
police  authority  for  a  reconsideration 
of  the  claim  to  the  pension  .  .  .  and 
if  aggrieved  by  the  decision  upon  such 
reconsideration  mxiy  apply  to  .  ,  , 
quarter  sessions  .  .  .  and  that  court, 
after  inquiry  into  the  case,  may  make 
such  order  in  the  matter  a«  appears 
to  the  court  ivst,  which  order  shall  be 


Held,  that  the  High  Court  has  no  juris- 
diction to  entertain  a  special  case  stated 
by  quarter  sessions  upon  a  point  decided 
l>y  them  under  the  section. 

Decision  of  the  Court  of  Appeal  (reported 
71  J.  P.  409)  reversed. 

Appeal  by  Kydd  from  the  judgment  of 
the  Court  of  Appeal  (Vaughan  Williams, 
Fletcher  Moulton  and  Buckley,  L.JJ.), 
reversing  the  decision  of  the  High  Court  of 
Justice,  King's  Bench  Division  (Alver- 
STONE,  L.C.J.,  Darling  and  Phillimore, 
JJ.),  upon  a  preliminary  objection  raised  by 
the  appellant  to  the  heanng  of  a  special 
case  stated  by  the  Recorder  of  Liverpool 
upon  a  question  of  law  arising  in  an  appeal 
to  quarter  sessions  under  s.  11  of  the  Police 
Act,  1890.  The  special  case  is  set  out  in 
the  report  of  the  decisions  of  the  Divisional 
Court  and  Court  of  Appeal  (reported 
together,  71  J.  P.  409). 
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By  the  Police  Act,  1890,  s.  11 : 
"  In  any  of  the  following  cases — 
"(a)  where  a  pension  after  being  granted 
to  a  constable  has  subsequently  in  pursuance 
of  this  Act  been  declared   to  have  been 
forfeited,  and 

"  (b)  where  a  constable  is  dismissed  with- 
out a  pension  to  which  he  would  be  other- 
wise entitled,  and  in  any  other  case  where 
a  constable,  or  the  widow  or  child  of  a 
constable,  claims  a  pension  or  allowance 
under  this  Act  as  of  right,  and  the  police 
authority  do  not  admit  tne  claim, 
"  the  constable,  widow,  or  child  may  apply 
to  the  police  authority  for  a  reconsideration 
of  the  claim  to  the  pension  or  allowance, 
and  if  aggrieved  by  the  decision  upon  such 
reconsideration  may  apply  to  tne  next 
practicable  court  ot  Quarter  sessions  for 
the  county  within  which  the  constable  last 
served ;  or  if  the  constable  last  served  in 
the  police  force  of  a  borough  having  a 
separate  police  force  and  a  separate  court 
of  Quarter  sessions,  then  to  the  next  prac- 
ticaole  court  of  quarter  sessions  for  that 
borough,  and  that  court,  after  inquiry  into 
the  case,  may  make  such  order  in  the  matter 
as  appears  to  the  court  just,  which  order 
shall  be  final ;  but  nothing  in  this  section 
shall  confer  a  rieht  to  appeal  against  the 
exercise  of  any  discretion,  or  against  any 
decision  which  is  declared  by  tnis  Act  to 
be  final." 

The  Divisional  Court  held  that  the  High 
Court  of  Justice  had  no  iurisdiction  to 
entertain  the  case  stated  by  the  recorder,  by 
reason  of  the  provision  in  s.  11  of  the  Police 
Act,  1890,  that  the  order  of  the  court  of 
quarter  sessions  shall  be  final. 

The  Court  of  Appeal  reversed  the  decision 
of  the  Divisional  Court  and  remitted  the 
special  case  to  the  King's  Bench  Division 
for  hearing. 

Banckwe^'ts,  K.C.,  and  Leslie  Scott  (E.  A. 
Wright  with  them),  for  the  appellant.— The 
language  of  s.  11  of  the  Police  Act,  1890, 
is  plain.  The  section  clearly  means  that 
appeals  shall  be  limited  to  an  appeal  to 
quarter  sessions  and  shall  ^o  no  further. 
The  word  ** final"  in  the  section  means  that 
there  shall  be  no  further  legal  proceedings. 
The  legislature  must  be  taken,  when  passing 
the  Act  of  1890,  to  have  had  in  view  the 
then  existing  practice  of  quarter  sessions  as 
to  stating  special  cases,  and  the  stating  of 
such  cases  was  the  onlv  proceeding  which 
could  have  been  intended  to  be  precluded 
by  the  word  "  final."  The  old  practice  was 
to  bring  the  special  case  up  by  writ  of 
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certiorari,  but  the  necessity  for  that  writ 
was  removed  by  the  Summary  Jurisdiction 
Act,  1879,  and  the  modern  practice  is  to  set 
down  the  special  case  for  argument.  Stating 
a  case,  which  is  in  the  discretion  of  the 
court  of  quarter  sessions,  is  therefore  really 
eouivalent  to  granting  leave  to  appeal.  In 
Upperton  v.  Bidley  (l903\  67  J.  P.  349 ; 
[1903]  A.  C.  281  ;  and  Garbutt  v.  Durham 
Joint  Committee  (1906),  70  J.  P.  265  ;  [19061 
A.  C.  291,  this  point  was  not  raised,  and 
therefore  it  cannot  be  said  that  this  House 
has  given  a  decision  upon  it.  [They  also 
referred  to  R.  v.  Ripj}on  JJ.  (1837),  1  J.  P. 
248 ;  7  A.  &  E.  417  ;  Walsall  Overseers  v. 
London  and  North  -  Western  Rail.  Co, 
(1878\  43  J.  P.  108  ;  4  App.  Cas.  30 ;  Rex  v. 
Marley  (1760),  Burr.  1041  :  Rex  v.  Jukes 
(1800),  8  T.  R.  542  ;  Colonial  Bank  of 
Australasia  v.  Wilson  (1874),  L.  R.  5  P.  C. 
417  ;  R.  V.  St.  Olaw^s  Union  (1884),  48  J.  P. 
647  ;  13  Q.  B.  D.  293  ;  Westminster  Cor- 
poration V.  Gordon  Hotels,  Limited  (1007), 
71  J.  P.  200  :  [1907]  1  K.  B.  910  ;  R.  v.  Hunt 
(1856),  6  El.  &  Bl.  408  ;  and  Goodwin  v. 
Sheffield  Corporation  (1902),  66  J.  P.  533 ; 
[1902]  1  K.  B.  629.] 

Horace  Avory,  K.G.,  and  Rigby  Swift, 
for  the  respondents.— There  is  a  distinc- 
tion between  a  case  stated  by  a  court  of 
summary  jurisdiction  and  a  case  stated  by 
quarter  sessions.  The  decision  in  West- 
minster Corporation  v.  Gordon  Hotels, 
Limited,  supra,  dealt  with  the  former,  and 
has  no  application  to  the  present  case. 
There  is  no  final  decision  by  quarter  sessions 
here ;  they  have  merely  exercised  their 
power  to  consult  the  High  Court  before 
giving  a  final  decision.  When  (juarter 
sessions  state  a  case  their  decision  is  con- 
ditional onlv,  and  does  not  become  final 
until  after  the  decision  of  the  High  Court 
has  been  given  on  the  special  case.  Section 
11  of  the  rolice  Act,  1890,  does  not  exclude 
the  inherent  jurisdiction  of  quarter  ses- 
sions to  ask  for  the  opinion  of  the  High 
Court  [They  also  referred  to  Walsall  Over- 
seers V.  London  and  North- Western  Rail. 
Co,,  supra,  and  (1878)  42  J.  P.  644; 
3  Q.  B.  D.  457,  at  p.  473 ;  R,  v.  Sutton 
Cddfield  Overseers  (1874),  38  J.  P.  166  ; 
L.  R.  9  Q.  B.  153  ;  R.  v.  Dickenson  (1857), 
22  J.  P.  243  :  7  El.  &  Bl.  831 ;  R.  v.  Chantrell 
(1875),  39  J.  P.  472 :  L.  R.  10  Q.  B.  587  : 
Burgess  v.  Morton,  [1896]  A.  C.  136 ;  and 
R,  V.  Rijypon,  supra!] 

Danckwerts^  E.C.,  in  reply. 
The  House  took  time  for  consideration. 
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The  Lord  Chancellor  (Lord  Loreburn) 
read  the  following  judgment— My  lords,  in 
this  case  the  question  is  whether  or  not  a 
court  of  law  has  jurisdiction  to  entertain  a 
special  case,  stated  by  Quarter  sessions,  in 
regard  to  a  point  decided  by  quarter  ses- 
sions under  the  Police  Act,  1890,  s.  1 1.  The 
Court  of  King's  Bench  held  that  they  had 
no  such  jurisdiction.  On  appeal,  two  mem- 
bers of  the  Court  of  Appeal  expressed  their 
personal  concurrence  in  that  view,  but  held 
that  thev  ought  to  follow  the  example  of 
your  lordships'  House  in  the  ca.ses  of  Upper- 
ton  V.  Ridley,  sujrra,  in  1903,  and  Garbutt  v. 
Durham  Joint  Committee^  supra,  in  1906. 
Accordingly,  the  Court  of  Appeal  reversed 
the  judgment  of  the  Kin^s  Bench,  and  held 
there  was  jurisdiction.  Now  it  is  beyond 
doubt  that  this  House  did  set  the  example 
which  was  followed  in  the  present  case. 
The  cases  to  which  I  have  referred  were 
special  cases  stated  in  regard  to  the  very 
section  in  question,  and  this  House,  as  well 
as  the  courts  below,  entertained  and  decided 
them  as  though  there  were  iuU  jurisdiction. 
The  explanation  is  that  no  question  of  the 
kind  was  raised  at  any  stage  by  either 
party,  and  it  does  not  seem  to  have  occurred 
to  any  of  the  judges  who  heard  these  cases 
either  in  this  House  or  in  the  courts  below, 
that  a  proceeding  so  familiar  as  that  of  a 
case  stated  b^  quarter  sessions  was  open  to 
such  an  objection.  Your  lordships,  no 
doubt,  are  bound  by  that  which  has  been 
determined  in  this  House.  No  such  point 
as  is  now  raised  has  ever  been  determined 
here.  It  was,  indeed,  argued  by  the  appel- 
lants that  on  the  contrary  the  decision  in 
Westminster  Corporation  v.  Gordon  Hotels, 
Limited,  sum-a,  was  a  precedent  in  their 
favour.  I  do  not  think  so.  That  decision 
related  to  a  different  court,  a  different  Act, 
and  a  different  subject-matter.  I  think  the 
point  before  us  is  an  open  point.  The 
learning  and  the  law  laid  down  as  to  other 
Acts  of  Parliament  do  not  conclude  the 
present  case.  We  must  look  at  the  Act 
itself,  subject-matter  and  language  together, 
in  order  to  find  whether  or  not  the  court  of 
quarter  se.ssions  can  pass  on  to  the  courts 
of  law,  by  asking  advice  or  by  inviting 
decision,  these  particular  duties.  In  my 
opinion  it  cannot  pass  on  these  duties.  ^ 
Tne  Act  relates  to  police  pensions  or  allow- 
ances, and  claims  made  in  respect  of  them 
by  constables  or  their  dependants.  Points 
of  law  may,  of  course,  arise,  for  the  rights 
are  regulated  by  statute.  Points  of  fact 
may  be  in  controversy,  as  to  good  conduct, 
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resignation,  dismissal,  and  so  forth.  And 
there  is  a  wide  field  for  the  exercise  of  dis- 
cretion in  giving  or  withholding  allowances 
or  in  estimating  conduct.  In  short,  there 
is  room  for  the  office  of  jurymen  and  of 
administrators,  no  less  than,  indeed  more 
than,  for  that  of  Judges  in  the  work  laid 
upon  quarter  sessions.  Probably  that  was 
a  reason  why  quarter  sessions  were  selected 
for  the  work.  It  i&  largely  concerned  with 
detail  and  with  matters  of  business  on  a 
small  scale,  as  to  which  litigation  would 
probably  be  deprecated  b^  the  legislature. 
The  preponderance  of  business  elements  in 
these  functions,  the  comparative  smallness 
of  the  matter  to  be  settled,  might  well 
incline  the  legislature  toprefer  a  summary 
method  of  treatment.  When  the  language 
of  the  section  is  closely  examined,  I  think 
it  shows  that  Quarter  sessions  were  meant 
to  dispose  of  this  business  for  themselves 
and  finally.  A  claim  is  made.  If  the  ^lice 
authority  refuse  to  admit  it,  the  agnieved 
party  may  "  applv  **  that  his  claim  shall  be 
reconsidered.  If  on  reconsideration  no 
redress  is  given,  then  he  may  "apply "to 
quarter  sessions,  and  the  duty  of  quarter 
sessions  is  thus  stated,  "  that  court,  after 
inquiry  into  the  case,  may  make  such  order 
in  the  matter  as  appears  to  the  court  just, 
which  order  shall  be  final."  I  do  not  wish 
to  express  any  opinion  as  to  other  Acts  con- 
taining different  words ;  and,  indeed,  the 
process  of  reasoning  that  because  one  set  of 
words  means  one  thing  in  one  context, 
other  words  or  the  same  words  in  a  dif- 
ferent context  must  necessarily  mean  the 
same  thing  is  often  vexatious  and  fruitless. 
I  confine  myself  to  this  particular  clause. 
Where  it  says,  speaking  of  such  an  order, 
that  it  is  to  be  final,  I  think  it  means  there 
is  to  be  an  end  of  the  business  at  quarter 
sessions,  and  I  am  fortified  in  the  view  I 
take  bv  knowing  that  the  same  view  com- 
mendea  itself  to  the  minority  of  the  Court 
of  Appeal  had  they  felt  themselves  free 
from  precedents. 

The  Eael  of  Ualsburt,  Lord  Ash- 
bourne and  Lord  Robertson  concurred. 

Appeal  cUlotoed. 

Solicitors  for  the  appellant :  Pritchard, 
Englefield  &  Co.,  for  Brighouse,  Ryland  & 
Co.,  Liverpool. 

Solicitors  for  the  respondents :  F.  Venn  db 
Co.,  for  E.  R.  Pickmere,  Liverpool. 
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May  29  ;  June  1,  2, 1908. 

(Before  The  President  of  the  Probate, 
Divorce  and  Admiralty  Division, 
Fletcher  Moulton  and  Farwell, 
L.JJ.) 

Liverpool  Corporation  v.  West  Derby 
Union  Assessment  Committee. 

Poor  rate— Public  park— Land  incapable  of 
occupation— Power  to  sell— Power  to 
close  on  certain  days— Right  to  charge 
for  admission— Liverpool  improvement 
Acts,  1865,  ss.  14,  16,  and  1871,  s.  52. 

The  corporation  bought  certain  lands  from 
several  vendors,  and  appropriated  them 
for  use  as  a  public  park  under  the 
powers  conferred  upon  them  by  the 
Liverpool  improvement  Act,  1865,  which^ 
by  s,  14,  empowered  them  to  purchase 
and  appropriate  lands  for  that  pur- 
pose, and  by  s,  16  authorised  them  from 
time  to  time  to  sell  or  lease  any  part  of 
the  lands  so  acquired,  which  were  not 
required  for  the  purposes  of  the  Act. 
The  conveyances  contained  no  trusts  or 
other  provisions  which  would  have  the 
effect  of  restrictitig  the  purchasers  as  to 
the  use  of  the  lands  conveyed.  By  the 
Liverpool  Improvement  and  Water- 
works  Act,  1871,  the  corporation  were 
empowered  to  make  bydaws  for  regu- 
lating the  days  and  hours  during  which 
the  park  was  to  be  open  or  shut,  and  the 
prices  of  admission  on  any  special  occa- 
sion^provided  that  the  days  on  which  the 
park  should  be  shut  should  not  exceed 
seven  in  any  one  year.  The  corporation 
had  on  sevmd  occasions  closed  the  park 
to  the  public  and  permitted  it  to  be  used 
for  a  f^te  or  fcuncy  fair  in  aid  of 
a  hospital,  but  had  made  no  charge 
for  admission,  though  the  persons  so 
permitted  to  use  the  park  had  made  cer- 
tain charges  for  admisnon.  With  this 
exception,  the  park  had  never  been 
closed  to  the  public.  The  average  cost 
of  maintaining  the  park  was  £3,525 
per  annum,  and  the  average  revenue 
VHM  £62  lOs,  per  annum. 

Held,  that  the  park  was  not  rateable. 

Decision  of  the  Divisional  Court  {reported 
12  J.  P.  228)  affirmed. 


Appeal    by   the   assessment   committee 
from  the  decision  of  the  High  Court  of 
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Justice,  King's  Bench  Division  (Alver- 
STONE,  L.C.J.,  Ridley  and  Darling,  J  J.), 
apon  a  special  case  stated  for  the  opinion  of 
the  court,  in  pursuance  of  an  order  dated 
April  9th,  1907. 

The  special  case  is  set  out  in  the  report  of 
the  decision  in  the  court  below  (72  J.  P. 


The  Divisional  Court  held  that  the  cor- 
poration were  not  occupiers  of  the  park, 
and  were  therefore  not  rateable  in  respect 
thereof. 

Horridge,  K.C.,  and  F.  A.  Greer ^  for  the 
assessment  committee,  referred  to  Lambeth 
Overseers  v.  London  County  Council  {Brock- 
well  Park  Case)  (1897),  61  J.  P.  580; 
[18971  A.  C.  626;  Manchester  Corporation  v. 
Charlton  Union  (1899\  15  T.  L.  R  327  ; 
North  Manchester  Overseers  v.  Winstanley 
(1908),  72  J.  P.  171  ;  [19081  1  K.  B.  843  : 
Jones  v.  Mersey  Docks  and  Barbour  Board 
(1865),  29  J.  P.  483  ;  11  H.  L.  Cas.  443 ; 
Governors  of  St.  Thomas'  Hospital  v. 
Stratton  {1875),  40  J.  P.  244  ;  L.  R.  7  H.  L. 
477 ;  Liverpool  Corporation  v.  West  Derby 
Union  Assessment  Cfommittee  {1905),  69  J.  J^. 
277  ;  and  West  Bromwich  School  Board  v. 
West  Bromwich  Overseers  {1884),  13  Q.  B.  D. 
929. 

(Farwell,  L.J.,  referred  to  Metropolitan 
£aiL  Co,  V.  Fowler  {1893),  67  J.  P.  756 ; 
[1893]  A.  C.  426.) 

Ma^morran,  K.C.,  and  A,  H,  Maxwell,  for 
the  corporation,  referred  to  London  County 
Council  V.  Wandsworth  Borough  Council 
{1903),  67  J.  P.  216  ;  [1903]  1  K.  B.  797. 

Horridge,  K.C,  in  reply. 

(The  arguments  were  the  same  as  those 
used  before  the  Divisional  Court,  which 
are  fullv  stated  at  72  J.  P.  229.  They  also 
appear  from  the  judgments  infra.) 

Sir  Gorell  Barnes,  P. —This  is  an 
appeal  against  an  order  of  the  Divisional 
Cx>urt  made  on  March  21st  last,  quashing  a 
poor  rate  made  by  the  overseers  of  the 
township  of  Walton  in  the  city  of  Liver- 
pool on  April  2nd,  1906.  I  think  in  order 
to  appreciate  the  points  which  have  to 
be  decided  it  is  necessary  to  state  the 
facts  shortly  from  the  special  case.  It 
appears  that  a  poor  rate  was  made  by 
the  overseers  on  April  2nd,  1906,  and  in 
that  poor  rate  the  appellants  were  rated  as 
occupiers  of  certain  lands  vested  in  them 
and  appropriated  to  the  use  of  the  public  as 
a  public  park  known  as  Stanley  Park,  and 
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oertain  bowling  greens,  and  the  ease  states 
that  the  rate  was  on  a  total  gross  rateable 
value  of  £293,  and  a  net  rateable  value  of 
£279.  This  rate,  as  I  understand  it,  was 
based  upon  treating  this  land  as  accommo- 
dation land,  but  the  question  raised  Ls  as  to 
its  rateabili^  at  all  in  the  circumstances  of 
the  case.  These  lands  cover  an  area  of 
89  acres,  which  had  been  acquired  by  the 
corporation  of  Liverpool  under  the  powers 
conferred  upon  them  by  the  Liverpool 
Lnprovement  Act,  1865,  and  the  question 
in  this  case  turns  a  great  deal  upon  the 
construction  of  that  Act.  One  of  the 
recitals  in  it  is  to  this  effect :  "  And  where- 
as the  establishment  and  maintenance  of 
public  parks,  playgrounds,  and  places  of 
recreation  by  the  corporation  would  be 
for  the  public  benefit  of  the  inhabitants 
and  improvement  of  the  borough,  and  it 
is  expedient  that  the  corporation  should  be 
empowered  to  provide  such  public  parks, 
ilaygrounds,  and  places  of  recreation." 
'hen  the  sections  I  think  it  is  worth  while 
to  refer  to  are,  first,  s.  6,  which  deals  with 
the  general  powers  to  take  Unds,  and  s.  14, 
whicn  gives  the  power  to  acquire  land  for 
public  parks  in  these  terms :  '*The  corpora- 
tion from  time  to  time,  as  they  think  fit, 
may  purchase  by  agreement,  the  fee  simpler 
whether  in  possession,  or  reversion,  of  ana 
in  any  lands  situate  either  witnin,  or 
beyond  the  limits  of  the  borouffh,  which 
they  may  think  suitable  for  public  parks, 
or  playgrounds,  and  places  of  recreation  for 
the  inhabitants  of  the  borough  and  may 
from  time  to  time,  as  they  think  fit,  lay  out 
and  appropriate  the  same,  or  any  part  or 
parts  tnereof  respectively,  or,  with  the 
approval  of  the  Lords  (3ommissioner8  of 
her  Majesty's  Treasury,  any  lands  now 
belonging  to  the  corporation,  for  any  of 
such  purposes,  and  may  from  time  to  time 
make  byelaws,  rules,  and  orders  for  the 
management  and  regulation  thereof,  and  of 
persons  resorting  thereto,  and  may  also  from 
time  to  time  repeal,  alter,  or  vary  all  or  any 
of  such  byelaws,  rules,  or  orders."  The 
same  term  "  appropriate,"  I  may  notice  is 
used  in  s.  16  in  relation  to  the  site  of  a 
church.  Then  s.  16  is  as  follows :  "  The 
corporation  may  from  time  to  time  sell  and 
absolutely  dispose  of,  or  otherwise  at  their 
option,  may  demise,  and  grant,  upon  build- 
ing or  other  lease,  for  such  term  of  years, 
and  to  such  person  or  corporation  and  on 
such  terms  and  conditions,  as  they  may 
think  fit,  all  or  any  part  of  the  lands  to  be 
acc^uired  by  them  under  the  authority  of 
this  Act  which  shall  not  be  required  for 
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the  purposes  of  this  Act,  and  the  corpora- 
tion shall  apply  to  the  purposes  of  this 
Act,  or  towards  the  repayment  of  any 
money  which  they  may  borrow  under  the 
authority  of  this  Act,  the  proceeds  of  any 
such  sale,  and  the  annusd  or  other  sums  or 
rents  to  arise  from  any  such  lease*"  Then 
8.  28  deals  with  the  power  for  the  applica- 
tion of  moneys  received  by  the  corporation 
under  the  provisions  of  the  Act,  "From 
the  proceeds  of  the  sale  of  any  lands  which 
may  have  been  purchased  by  them  by 
means  of  the  improvement  rate,  or  money 
obtained  on  the  credit  of  rate."  That  is  the 
Act  under  which  this  park  was  acquired. 
The  corporation  appear  to  have  taken  free 
conveyances  from  the  owners  of  land  of 
a  slightly  larger  area,  namely,  99  acres,  but 
10  acres  were  disposed  of  in  another  way, 
which  does  not  matter  in  this  case,  and 
89  acres  were  appropriated  as  a  public  park 
called  Stanley  Park.  The  park  was  com- 
pleted and  laid  out  and  appropriated  in  the 
year  1870,  and  b^elaws  appear  to  have  been 
passed  at  that  time.  I  do  not  think  it  is 
necessary  to  refer  at  any  length  to  those 
byelaws,  because  the^  are  repeated  in 
another  form  over  again  at  a  later  date, 
possibly  under  the  section  which  I  have 
already  read,  or  at  any  rate  under  a  section 
of  a  later  Act,  namely,  the  Act  of  1871. 
The  park  was  opened  in  1870,  and,  accord- 
ing to  the  case,  it  was  appropriated  and 
devoted  for  the  purpose  of  public  resort  and 
recreation,  and  for  the  use  and  eigoyment 
by  the  public,  sul^ect  to  the  byelaws,  rules, 
and  regulations  wnich  are  from  time  to  time 
made  by  the  corporation  for  the  regulation 
thereof.  The  Act  of  1871,  that  is  to  say, 
the  Liverpool  Improvement  and  Water- 
works Act,  1871,  contains  sections  which  I 
wish  to  refer  to.  Under  the  heading  of  that 
part  which  relates  to  parks  there  is  s.  52, 
which  provides  that  *'  the  corporation  may 
make  byelaws  for  all  or  any  of  the  follow- 
ing purposes  relating  to  any  park  or  place 
of  public  resort  or  recreation  under  their 
control,  whether  within  or  beyond  the  limits 
of  the  borough  (namely):  For  appointing 
or  reflating  keepers  or  servants  employed 
therein.  For  regulating  the  days  and  hours 
on  or  during  which  any  footpath  into,  or 
through  the  park,  or  place  is  to  be  open  or 
shut,  and  the  terms  of  and  prices  for  admis- 
sion to  the  park  or  place  on  any  special 
occasion.  Provided  that  the  days  on  which 
the  park  is  shut  shall  not  exceed  seven  in 
the  whole  in  any  one  year,  and  that  on  all 
other  days  no  footpath  shown  upon  the 
deposited  plans  as  sunstituted  footpaths  for 
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the  public  footpaths  respectively  authorised 
to  be  stopped  up  shall  be  closed  between 
five  o'clock,  in  the  morning,  and  seven 
o'clock  in  the  evening  from  the  thirtieth 
of  September,  to  the  first  of  April,  or 
between  five  o'clock  in  the  morning  and  ten 
o'clock  in  the  evening  on  any  other  day 
except  as  aforesaid."  Then  there  are  a  sood 
many  other  purposes  for  which  byelaws 
may  be  made,  all  of  which  seem  to  me 
to  relate  substantially  to  the  good  govern- 
ment and  proper  protection  of  the  parks,  so 
far  as  material  to  the  present  case.  There 
is  also  s.  107  (7),  which  provides  that  "  Any 
bvelaw  shall  not  take  effect,  until  it  is 
allowed  by  one  of  her  Migesty's  principal 
Secretaries  of  State  (who  may  allow  or  dis- 
allow the  same  as  he  thinks  proper)  .  .  ." 
The  byelaws  which  are  in  existence  at  the 
present  time,  as  I  understand,  are  those 
made  in  the  year  1897,  the  eighth  of  which  is 
as  follows  :  "  The  parks  or  any  part  thereof 
may  be  closed  on  such  days  (in  addition  to 
any  days  on  which  the  parks  may  be  closed 
for  military  purposes  in  pursuance  of 
8.  19  of  Liverpool  Improvement  Act,  1886), 
not  exceeding  in  the  whole  seven  days  in 
any  one  year,  consecutive  or  otherwise,  as 
the  corporation  may,  by  giving  three  days' 
notice  at  the  least,  by  advertisement  in  a 
paper  published  in  the  city  direct,  and  the 
corporation  may  charge  or  allow  any 
person  or  persons  to  whom  the  use  of  the 
parks  or  any  part  thereof  may  have  been 
ffiven,  to  charge  for  admission  on  any  such 
days,  such  sum  as  the  corporation  may 
think  fit,  not  exceeding  5«.  for  each  person.^' 
I  only  wish  to  say,  with  regard  to  the  Act 
of  1886,  that  it  contained  a  provision  in 
s.  19  that  **  notwithstanding  anything  con- 
tained in  section  fif^-two  of  the  Liverpool 
Improvement  and  Waterworks  Act,  1871, 
or  in  any  byelaws  made  thereunder  the 
corporation  may  at  any  time  and  from  time 
to  time  close  any  public  park  or  recreation 
ground  under  tneir  control  or  any  part 
thereof  for  such  periods  as  they  may  think 
tit  for  the  purpose  of  allowing  the  same  to 
be  used  for  military  purposes  by  any  of 
her  Majesty's  regular  reserve  or  auxiliary 
forces."  I  do  not  think  any  argument  was 
addressed  to  us  which  sought  to  utilise 
that.  Substantially,  although  there  is  an 
Act  of  1895, 1  think  I  have  referred  to  those 
Acts  and  those  byelaws  which  really  require 
reference  in  order  to  make  the  point  wnich 
I  have  to  consider  plain.  Paragraph  6  of 
the  case  states  what  has  oeen  done 
with  regard  to  this  park.  There  is  a  con- 
siderable account  ot  the  benefits  derived 
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by  the  public  from  what  has  been  done, 
and  one  may  state  it  generally.  There  are 
u  ffood  number  of  varieties  of  shrubs, 
shelters,  and  pavilions  and  so  forth,  bowling 
greens  and  an  aviary,  and  also  a  park  super- 
intendent's house  and  a  lodge  for  park 
keepers  :  it  is  the  usual  description  of  what 
one  understands  by  a  public  pAvk.  The 
next  statement  in  the  case  to  which  I  must 
refer  is  that  which  is  contained  in  para- 
graph 7 :  **  Pursuant  to  the  powers  conferred 
on  the  corporation  by  tne  statutes  and 
byelaws  hereinbefore  mentioned  the  cor- 
poration have  on  several  occasions  closed 
the  park  to  the  public,  and  have  permitted 
it  to  be  used  for  the  purposes  of  a  fete  or 
fancy  fair  in  aid  of  a  local  hospital.  The 
corporation  did  not  make  any  charges  for 
admission  to  the  park,  but  the  persons  who 
were  so  permitted  to  use  the  park  did  in  fact 
make  certain  charges  for  admission.  Save 
as  aforesaid  the  park  has  never  been  closed 
to  the  public,''^  so  that  apparently  the 
corporation  have  never,  for  thirty-eight 
years,  themselves  exercised  the  power  of 
closing  the  park  for  the  purpose  of  them- 
selves making  any  charge  on  any  special 
occasion.  The  actual  cost  of  working  the 
park,  taking  it  on  an  average  for  the  last 
nve  years,  appears  to  be  £3,525,  and  there 
is  a  small  income  to  divide  during  those 
years,  which  makes  £62  lOs,  per  annum. 
Some  of  it  seems  to  have  been  derived  from 
the  use  of  some  bowling  greens  which  are 
let  to  clubs,  and  a  charge  for  a  bar,  and 
other  small  sums  which  amount  to  the 
average  figure  which  I  have  already  stated. 
In  these  circumstances  the  contention 
on  the  part  of  the  corporation  was  that 
they  were  not  liable  in  law  to  be  rated  in 
respect  of  the  park  and  bowling  greens  on 
the  following  grounds  :  first,  that  they  were 
not  occupiers  thereof,  and,  secondly,  that  if 
they  were  such  occupiers  they  were,  by 
reason  of  the  matters  and  things  hereinbe- 
fore stated,  not  liable  to  be  rated  in  respect 
thereof.  The  assessment  committee  con- 
tended that  the  corporation  were  in  occupa- 
tion of  the  said  park  and  bowling  greens, 
and  were  liable  to  be  rated  in  respect  of  the 
same.  The  question  before  the  court  was 
which  of  the  contentions  were  correct,  and 
the  court  below  has  decided  in  favour  of 
the  corporation  and  quashed  the  rate.  From 
that  there  :  is  this  api)eal.  I  do  not  think 
after  the  discussion  this  case  has  undergone 
that  it  is  necessary  to  go  into  the  cases  or 
statutes  at  any  substantial  length.  It  is 
quite  clear  that  the  corporation  could  only 
be  rated  if  they  were  occupiers  under  the 
384 
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Statute  of  Elizabeth,  and  that  in  addition 
the  point  can  be  raised  that,  even  if  they 
were  occupiers  in  a  direct  sense,  there  was 
no  beneficial  occupation  within  the  meaning 
which  has  been  placed  upon  that  term  by 
case  after  case  that  has  been  decided  in  the 
courts.  So  far  as  this  case  is  concerned  it 
was  substantially  admitted  in  the  course  of 
the  argument  that  the  BrockweU  Park 
Ccucj  mproy  covers  this  case  unless  the 
points  wnich  were  suggested  in  argument 
can  be  made  out  as  destroying  the  effect  of 
that  decision  so  far  as  it  is  applicable  to 
this  particular  case.  One  of  these  points 
depends  upon  the  construction  of  ss.  14, 16, 
of  the  Act  of  1865.  The  contention  on  the 
part  of  the  corporation  is  that  by  virtue  of 
those  sections  they  have  bought  and  appro- 
I)riated  to  the  public  use  the  park  in  ques- 
tion, and  that  they  are  not  able  now  to 
depart  from  that  appropriation,  except,  as 
has  been  su^sted  in  the  course  of  the  case, 
that  in  laying  out  the  park  and  appro- 
priating it  if  it  were  found  that  certain 
small  portions,  trimmings  of  the  ground, 
were  not  necessary,  they  were  disposed  of. 
But  the  broad  point  is  that  the  park  having 
been  appropriated  by  virtue  of  s.  14  to  the 
public,  and  by  the  express  use  of  the  words, 
"appropriated  and  aevoted  to  the  public 
use,"  there  is  now  no  longer  anv  power  to 
sell  or  dispose,  or  in  any  way  deal  with  that 
park  except  by  using  it  for  the  public  inte- 
rest, and  for  tne  open  use  of  the  public  as 
that  park  is  required,  and  required  always 
so  long  as  things  endure  on  their  present 
footing,  for  the  purposes  of  the  Act  The 
contention  on  the  other  side,  as  I  under- 
stand it,  is  that  the  true  construction  of 
these  sections  amounts  to  this  :  that  the 
corporation  are  not  pledged  by  the  appro- 
priation which  has  been  made :  and  that  the 
corporation  may  dispose  of  this  ground  as 
ana  when  they  please,  and  either  substitute 
or  buy  some  otner  lands,  or  deal  with  the 
matter  as  in  their  judgment  thejr  think  most 
suitable.  Therefore  the  contention  between 
the  two  parties  is  as  to  the  construction 
which  ought  to  be  placed  upon  these  two 
sections.  My  view  is  that  when  this  Act  is 
considered  as  a  whole,  especially  when  one 
starts  with  the  recital  which  I  have  read, 
when  one  refers  to  s.  14  and  its  terms, 
especially  the  word  **  appropriate^''  and  the 
limitation  on  the  powers  of  disposition 
expressed  in  s.  16,  that  the  construction 
contended  for  by  the  corporation  is 
correct ;  that  is  to  say,  as  one  would  expect, 
when  matters  are  being  dealt  with  for  the 
purposes   of   the   benefit  of   the   city  or 
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boroQgh  and  its  improvement,  this  park  is 
a  park  which  is  intended  to  be  dedicated  to 
the  public  and  for  the  public  use  alone. 
That,  therefore,  if  the  view  which  I  take 
of  the  construction  of  the  Act  is  correct, 
makes  an  end  of  the  question  except  upon 
one  other  point,  and  that  other  point  may 
be  very  snortly  stated.  It  is  that  the 
powers  to  make  bjrelaws  conferred  by  the 
statute  itself,  that  is  to  say,  the  statute  of 
1865,  amplified  possibly  by  the  power  to 
make  byelaws  contained  in  s.  52  of  the  Act 
of  1871,  have  had  an  efifect  upon  the  posi- 
tion of  the  corporation  which  has  turned 
them  from  being  persons  who  were  not 
occupiers  into  persons  who  were  occupiers. 
In  considering  the  first  question  I  asked 
myself  what  is  the  logical  outcome  of  the 
different  contentions  on  the  two  sides  ?  It 
seems  to  me  it  is  this — I  mean  having 
regard  to  the  principles  which  have  been 
enunciated  in  the  Brockwdl  Park  Case^ 
mpra—\i  the  evidence  of  the  corporation 
is  correct  they  have  dedicated  ana  appro- 
priated this  park  to  the  public  use,  and 
they  cannot  withdraw  from  that  position. 
Therefore  if  that  is  the  true  position  they 
are  not  occupiers.  The  position,  it  seems 
to  me,  would  be  different  if  the  contention 
were  to  prevail  that  upon  the  terms  of  the 
Act  the  corporation  had  immediate  power 
of  disposal^  because  then  there  would  oe  no 
appropriation  to  the  public*  Thev  would 
be  in  a  position  in  which  they  could  themr 
selves  utilise  the  ground  in  some  other  way, 
and  probably  a  beneficial  way.  and,  there- 
fore, the  logical  outcome  of  settling  that  the 
contention  of  the  corporation  is  correct  is 
that  the  corporation  remain  simply  and 
solely  custodians  or  tniardians  for  the  public, 
and  the  public  are  the  true  occupiers  of  the 
park,  on  the  principle  of  the  Brockwdl 
JPark  Caaej  suproy  almost  exactly  in  the 
same  way  as  they  were  held  to  be  the  occu- 
mers  of  a  public  bridge  in  the  case  of 
Hare  v.  PiUn^  Overseen  (1881\  46  J.  P. 
100 ;  7  Q.  B.  D.  223.  But  there  is  a  second 
point  raised,  namely,  that  the  corporation 
nave  taken  themselves  out  of  that  position 
by  reserving  to  themselves  a  certain  rif^ht 
wnich  it  is  said  is  a  right  of  occupation 
during  seven  days  in  the  year.  It  is  ex- 
ceedingly difficult  to  see  how  that  reserva- 
tion would  work  out.  If  it  were  treated  as 
a  reservation  of  any  right  of  occupation 
for  a  particular  day,  or  any  seven  days, 
which  might  be  chosen,  or  which  might  not 
be  chosen,  or  one  or  more  of  which  mi^ht 
be  chosen  or  not  chosen,  I  feel  great  diffi- 
culty in  seeing  how  prim&  facie  non-occupa- 
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tion  would  be  converted  into  occupation 
simply  because  the  corporation  had  reserved 
to  themselves  the  right  of  closing  the  park  for 
seven  days  in  the  year.  But  the  matter  does 
not  rest  there,  because  my  view  is  that  the 
power  which  is  contained  in  the  byelaws 
made  under  s.  52  of  the  Act  of  1871  is 
really  part  and  parcel  of  that  which  is  to  be 
done  for  the  public  benefit  for  the  purpose 
of  regulating  the  park.  The  byelaws  are 
made  under  a  section  which  confers  power 
to  make  byelaws  for  keeping  the  park  under 
proper  control— one  of  tne  byelaws  provides 
for  the  exclusion  of  the  public  on  special  occa- 
sions, and  so  forth.  If  that  is  the  true  view  to 
take  of  this  power,  there  is  no  real  interfer- 
ence in  any  sense  with  the  occupation  by  the 
public  and  no  conversion  of  the  corporation 
into  the  position  of  occupiers  by  the  tact  that 
for  special  occasions,  which,  I  should  think, 
means  occasions  on  which  it  would  be  to 
the  public  interest,  there  should  be  a  reser- 
vation of  the  right  to  close  the  park  for 
some  special  purpose.  I  do  not  think  that 
by  such  reservation  the  corporation  have 
deprived  themselves  of  the  position,  which, 
I  think,  was  the  original  position  contem- 
plated, of  beiuR  merely  keepers  for  the 
benefit  of  the  public.  If  this  power  had,  in 
fact,  been  utilised  by  the  corporation,  I 
am  not  sure  that  it  would  nave  made 
any  difference ;  but,  assuming  it  would 
have  done  so.  they  have  not  in  fact  taken 
any  step  whicn  has  placed  them  in  a  posi- 
tion to  utilise  the  powers  that  they  have  of 
keeping  the  park  closed  for  special  occa- 
sions and  charging  for  admission.  As  a 
matter  of  fact,  they  appear  never  to  have 
put  in  force  these  powers,  and  they  have 
never,  in  fact,  done  anything  which  con- 
verted them  from  their  original  pojsition  of 
non-occupiers  into  that  of  occupiers.  If 
they  did  so,  it  might  £[ive  rise  to  the  ques- 
tion of  whether  their  occupation,  if  it 
became  an  occupation  at  all,  could  be  an 
occupation  which  was  capable  of  producuig 
a  beneficial  result.  We  have  no  figures 
before  us  to  guide  us,  so  I  think  it  would  be 
wise  to  say  nothing  about  that  But  I  con- 
fess, speaking  broadly,  that  I  see  very  great 
difficulty  in  saying  that  the  corporation 
may  obtain  any  special  advantage  by 
charging  admission  fees  to  recoup  them  the 
cost  of  keeping  up  the  park.  No  such  case 
was  su^^gested,  I  understand,  in  the  course 
of  the  inquiry  which  led  to  the  statement 
of  the  special  case,  and  I  can  onlv  say  that 
it  seems  extremely  doubtful  whether  such  a 
case  could  be  made  out  That  seems  to  me 
to  dispose  of  this  case.    When  one  starts 
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with  what  is  practically  an  admission  that 
this  case  is  governed  by  the  Brochwdl  Park 
Case^  supra^  unless  it  can  be  distinguished 
on  tne  two  grounds  which  I  hsive  referred 
to  and  which  I  think  I  have  disposed  of  j  it 
seems  to  me  that  the  case  is  one  as  to  which 
the  Divisional  Court  have  arrived  at  a  right 
decision  and  that  their  decision  should  be 
upheld. 

Fletcher  Moulton,  L.J.— I  am  of  the 
same  opinion.  I  think  that  this  case  is  best 
dealt  with  by  putting  out  of  sight  at  first 
the  question  of  the  seven  days  during  which 
the  park  majr  be  used  for  special  purposes 
and  then  considering  whether  the  existence 
of  the  power  to  so  use  it  makes  any  differ- 
ence whatever  to  the  liability  of  the  corpo- 
ration. Now,  if  we  put  out  of  sight  the 
question  of  the  seven  days,  we  have  the 
corporation  acquiring  the  fee  simple  of 
certain  land  under  the  powers  of  s.  14  of  the 
Liverpool  Improvement  Act,  1865,  and,  under 
the  provisions  of  that  statute,  laying  the 
lands  out  and  appropriating  them  for  a  public 
park.  Now,  in  the  Brockwell  Park  Case^ 
guproy  in  the  House  of  Lords,  it  was  clearly 
laid  down  that  where  lands  are  approj^riated 
for  a  public  park,  there  is  no  occupation  by 
the  corporation  or  other  persons  owning  the 
fee  simple  of  the  land.  As  Lord  Halsbury 
said  in  that  case :  "  I  do  not  think  that 
there  is  here  a  rateable  occupation  by  any- 
body ;  the  public  is  not  a  rateable  occu- 
pier" ;  and  Lord  Herschell  said,  in  sub- 
stance, the  same^  when  he  said,  '*  Moreover. 
I  am  not  satisfied  that  the  county  council 
are  occupiers  of  this  park  for  rating  pur- 
poses, thoueh  the  legal  possession  is  no 
doubt  vested  in  them.  They  seem  to  me  to 
be  merely  custodians  or  trustees  to  hold  it 
and  manage  it  for  the  public  use."  So  that 
we  start  with  this,  that  the  purpose  for 
which  it  is  appropriated  is  not  a  purpose 
which  makes  the  corporation  rateable  occu- 
piers at  all.  Then  it  is  suggested  that  the 
provisions  of  s.  16  of  the  Act  of  1865  alter 
the  position  of  the  corporation  witii  regard 
to  n  because,  it  is  said,  the  corporation 
might,  under  that  section,  sell  and  dispose 
of  the  land.  I  am  not  at  all  certain  that 
s.  16  does  enable  them  to  dispose  of  land 
which  has  once  been  appropriated  for  a 
public  park  ;  but  what  I  am  clear  about  is 
that  it  does  not  give  the  corporation  anv 
power  at  their  own  will  and  pleasure  to  sell 
this  park  or  anf  part  of  it,  because  all  that 
the/  may  sell  is  that  portion  of  the  land 
which  shall  not  be  required  for  the  purposes 
of  the  Act    Therefore  s.  16  has  no  applica- 
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tion  to  this  land,  and  I  am  inclined  to  think 
it  never  can  hava  But  I  am  only  thinking 
of  the  right  of  the  corporation  for  a  par- 
ticular year,  and,  without  the  faintest  hesi- 
tation, I  say  that  throughout  the  whole  of 
that  year  this  land  was  and  might  be 
foreseen  to  be  acquired  for  the  purposes  of 
the  Act  and  was  therefore  utterly  free  from 
the  provisions  of  s.  16  empowering  the  cor- 
poration to  sell,  as  if  that  power  were  not 
in  the  Act  at  all.  I  am  inclined  to  think, 
takine  ss.  14  and  16  together,  that  it  was 
intended  that  this  dedication  snould  be  for 
ever ;  but  certainly  it  is  a  dedication  of  so 
permanent  a  kind  that  no  question  can 
possibly  arise  as  to  the  occupation  during 
the  year  we  are  now  considering  being  an 
occupation  throughout  of  the  land  as  a 
public  park  under  statutory  provisions  and 
restrictions.  That  beinff  so,  we  have  the 
authority  of  the  Brockwell  Park  Casey  tupra^ 
for  saying  that  such  an  occupation  is  not  a 
rateable  occupation.  Now,  has  it  been 
altered  at  all  by  special  powers  given  to  use 
in  au  exclusive  manner  on  a  small  number 
of  days  in  the  year  this  park  for  special 
purposes  ?  The  first  thing  I  have  to  say  is 
this.  The  Act  of  1871  has  been  appealed 
to  on  both  sides  as  giving  the  power  to  use 
this  park  in  this  exclusive  way  for  not  more 
than  seven  davs  in  the  vear.  When  I  read 
s.  52  of  that  Act  I  find  no  increase  of  the 
powers  of  user.  I  find  power  to  make  bye- 
laws  to  regulate  certain  uses,  but  I  find  no 
increase  of  powers  of  user  given  by  the  Act 
at  all.  I  am,  therefore,  thrown  back  on  one 
of  two  alternatives.  Either  this  power  of 
user  is  granted  impliedly  in  the  dedication 
as  a  public  park  or  else  it  is  not  granted  at 
all  by  any  of  the  previous  statutes.  In  the 
latter  case,  s.  52  must  be  read  to  mean  that 
whenever  their  possession  of  the  land  is 
such  as  to  permit  them  to  use  it  for  the 
special  purposes,  then  they  may  make  bye- 
laws  to  regulate  that  user.  Now  the  corpo- 
ration have,  no  doubt,  land  which  th^  have 
acquired  in  a  great  variety  of  ways.  Some 
may  be  land  of  which  they  possess  the 
freehold  and  from  which  they  can,  if  they 
choose,  exclude  the  public  at  any  moment. 
The  use  by  the  public  is  purely  permissive. 
With  regard  to  those  lands,  the  corporation 
would  naturally  have  the  power  to  use  them 
for  this  special  purpose,  and  under  s.  52 
they  would  have  power  to  make  byelaws 
for  that  purpose.  But  s.  52  must,  in  such  a 
case,  be  read  to  mean  that  where  they  have 
power  to  use  lands  for  that  special  purpose 
they  shall  not  so  use  them  for  more  Uian 
seven  days  in  the  year,  and  then  they  shall 
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be  empowered  to  make  byelaws  with  regard 
to  them.  Bat  I  prefer  the  other  alterna- 
tive, namely,  that  a  moderate  restricted 
user  of  an  exclusive  kind  of  this  sort  is 
ancillary  and  not  excluded  by  the  dedica- 
tion of  the  land  as  a  public  park.  If  that 
be  so,  then  the  provisions  of  the  Act  of 
1805,  which  entitled  the  corporation  to 
dedicate  it  as  a  public  park,  impliedly  gave 
them  the  power  of  using  it  in  this  special 
way  because  it  is  a  better  user  for  the 
public  that  the  corporation  should  have 
these  moderate  powers  of  exclusion  than  if 
the^  had  not  such  powers,  and  not  because 
it  IS  a  beneficial  occu^tion  other  than  or 
different  to  the  dedication  as  a  public  park. 
That  appears  from  the  Brockwdt  Park  Case, 
supra.  I  am  inclined  to  think  that  the 
l^slature  took  the  view  that  these  powers 
were  ancillary,  and  that  they  therefore  gave 
power  to  maJLe  bvelaws  to  reg^ilate  them ; 
and  I  am  strongly  confirmed  in  that  view 
by  finding  that  in  the  year  1890  the  legisla- 
ture passed  a  general  Act  —  the  Public 
Health  Acts  Amendment  Act,  1890 — apply- 
ing to  all  places  outside  the  metropolis, 
giving  a  limited  power  of  this  kind  to  all 
local  authorities  possessing  public  parks.  I 
cannot  bring  myself  to  believe  for  one 
moment  that  hj  such  a  general  Act  as  that 
the  legislature  intended  to  alter  the  posses- 
sion of  public  parks  by  local  authorities  so 
as  to  make  that  rateable  which  was  not 
rateable  before.  I  think  it  only  recognised 
in  a  statutory  manner  that  a  limited  power 
of  this  kind  was  ancillary  to  the  user  of 
land  as  a  public  park;  that  it  considered 
^t  such  power  ought  to  be  recognised  by 
statute  and  the  power  of  regulating  it  ought 
to  be  given  bj;  statute.  Therefore,  I  come 
to  the  conclusion  that  this  power  of  user 
for  special  purposes  for  a  small  number  of 
days  does  not  alter  the  rateable  character 
of  the  occupation  at  all :  in  fact,  it  is  in 
the  same  category  as  the  grazing  rights 
which  were  admitted  to  exist  in  the  Brock- 
well  Park  Casey  supra.  Grazing  rights  in 
themselves  are  essentially  of  the  nature  of 
a  beneficial  occupation ;  but  the  House  of 
Lords  in  that  case  recognised  that  the 
grazing  rights,  the  power  to  erect  band- 
stands—which is  an  exclusion  of  the  public 
from  the  site  on  which  they  are  erected — 
and  the  other  powers  which  existed  in  that 
case,  were  Reasonable  powers  to  increase  the 
public  user  of  the  park  and  to  make  the 
public  enjoy  it  more,  and  that  they  were  in 
no  sense  antagonistic  to  complete  dedica- 
tion of  the  land  as  a  public  park.  For 
these  reasons  I  do  not  think  that  the  exist- 
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ence  of  this  power  alters  the  character  of 
the  occupation  and  the  land  remains  un- 
rateable,  just  as  it  did  in  the  Brockwdl 
Park  Case,  supra, 

Farwell,  L.  J. — I  am  of  the  same  opinion. 
By  paragraph  5  of  the  special  case  it  is 
found  that  on  May  14th,  1870,  the  city 
council  declared  the  park  oi>en  to  the 
public  and  appropriatea  to  their  use,  sub- 
ject to  the  reservations  in  the  byelaws.  In 
my  opinion,  from  that  day  these  lands  and 
every  part  thereof  must  be  held  in  per- 
petuity to  the  use  of  the  public,  and  are 
therefore  not  rateable.  Now  on  the  con- 
struction of  the  Act  of  1865  I  have  very  few 
words  to  add.  The  preamble  shows  that 
the  intention  was  to  establish  and  maintain 
public  parks,  playgrounds,  and  places  of 
recreation  by  the  corporation  for  the  benefit 
of  the  inhabitants  and  the  improvement  of 
the  borough.  Section  14  gives  a  power  to 
acquire  by  purchase  the  fee  simple  of  lands, 
and  to  appropriate  the  same  or  any  part 
thereof,  and  so  on,  for  public  purposes.  It 
is  to  be  noted  that  the  power  to  pur- 
chase and  the  power  to  appropriate  are 
co-extensive,  and  fitted  in  the  one  with 
the  other.  There  is  no  power  to  appro- 
priate the  same  or  any  interest  therein. 
It  is  the  whole  fee  simple  which  is  pur- 
chased which  is  so  appropriated,  and  that 
is  what  one  would  naturally  expect.  Then, 
when  one  comes  to  s.  16,  one  has  to  bear  in 
mind  that  s.  6  gives  the  power  of  acquiring 
land  for  other  purposes,  and  the  Lands 
Clauses  Acts  are  incorporated,  and  s.  16  is 
nothing  more  or  less  than  a  surplus  land 
section  ;  in  fact,  if-  my  memory  serves  me 
right,  the  very  words  used  are  the  ones  used 
in  the  fasciculus  of  sections  and  the  pre- 
amble to  the  Lands  Clauses  Consolidation 
Act,  1845,  which  deal  with  surplus  lands. 
The  words  "  from  time  to  time,"  of  course, 
do  not  apply  so  as  to  cut  down  the  appro- 
priation which  has  been  already  made,  out 
refer  to  the  lands  acquired  under  the  Act, 
which  may  be  acquired  from  time  to  time, 
and  not  necessarily  all  at  one  time,  either 
for  parks  or  roads  and  streets  which  are 
mentioned  in  s.  6.  Those  words  afford  no 
difficult3r.  The  provision  is  simply  that  the 
corporation  may  sell  all  or  any  part  of 
the  lands  to  be  acquired  by  them  under 
the  Act,  and  which  shall  not  be  required 
for  the  purposes  of  the  Act.  The  land  in 
question  having  been  already  appropriated 
irrevocably,  it  can  no  longer  fall  witnin  the 
words  of  s.  16.  The  corporation  can  no 
more  treat  as  surplus  lands,  under  that 
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section,  part  of  this  park,  than  a  railway 
company  can  so  treat  part  of  its  permanent 
way.  The  land  is  required  for  the  purposes 
of  the  undertaking.  The  appropriation  is 
an  act  done  and  made  once  for  all,  and  when 
made  is  conclusive.  That  being  so,  this  park 
falls  within  the  Broekwell  Park  Case,  supra. 
Then  does  the  right  to  close  the  park  for 
seven  days  in  the  year  make  any  dinerenoe? 
In  my  opinion  it  does  not.  The  byelaws, 
which  have  to  be  allowed  by  the  Secretary 
of  State,  are  for  the  good  management  of 
the  park  as  appropriated  to  the  public.  I 
can  nnd  nothing  which  would  suggest  any 
idea  of  allowing  the  corporation  to  use  the 
park  for  their  own  profit  The  object 
appears  to  me  to  be  to  enlarge  the  public 
benefits  intended  to  flow  from  its  use  as  a 

Sark  by  allowing  the  park  to  be  utilised 
uring  the  seven  days  for  some  charitable 
or  public  purpose,  for  which  a  small  charge 
may  be  made,  or  possibly  to  enable  the  cor- 
poration to  recoup  themselves  the  expense 
to  which  they  may  be  put  by  holding  some 
show  there  which  mav  be  of  £[enera]  public 
interest  I  very  much  doubt  if,  on  the  true 
construction  of  these  byelaws.  the  corpora- 
tion are  entitled  to  use  the  park  for  the  pur- 
rie  of  making  a  profit  for  themselves, 
have  considerable  doubt  whether  the 
Attorney-General  could  not  successfully 
interfere  to  prevent  their  doing  it ;  but,  at 
any  rate,  even  assuming  that  the  corpora- 
tion could  so  strain  the  construction  of  the 
byelaws  as  to  make  them  include  a  right  to 
charge  for  their  own  profit— and  after  all, 
this  power  to  charge  is  only  inserted  paren- 
thetically, as  it  were,  for  Uie  better  regula- 
tion of  the  park  as  a  public  park— they 
have  never  done  it,  and  1  cannot  see  how 
the  existence  of  such  a  power,  if  it  does 
exist,  can  turn  that  which,  according  to  the 
decision  in  the  Brochwdl  Park  Case,  supra, 
is  not  an  occupation  into  an  occupation  for 
their  own  benefit.  It  only  enlarges  to  a 
verv  small  extent  that  power  of  exclusion 
and  that  power  of  making  charges  which 
were  found  in  the  Brocktodt  Park  Case, 
supra,  by  excluding  during  the  night  and 
by  making  the  charges  which  were  referred 
to  in  that  case. 

Appeal  dismissed. 

Solicitors  for  the  assessment  committee  : 
Sharpe,  Pritchard  k  Co.,  for  Cleaver, 
Holden  k  Co.,  Liverpool. 

Solicitors  for  the  corporation  :  F.  Venn  k 
Co.,  for  E.  R.  Pickmere,  town  clerk,  Liver- 
pool. 
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June  19,  1908. 

(Before  Vaughan   Williams,   Fletcher 
MouLTON  and  Buckley,  L.JJ.) 

Blyth  v.  Hulton  and  Company, 
Limited. 

Gaming— Lottery— Limerick  competition- 
Adding  last  line — Qaming  Act,  1802 
(42  Geo.  3,  c.  119),  s.  1. 

The  owners  of  a  journal  announced  in  an 
issue  of  the  journal  a  competition  in 
which  they  offered  a  prize  of  £300  for 
the  best  last  line  of  a  limerick.  They 
also  offered  a  second  prize  of  £100,  tUK> 
more  of  £50  ea^h,  arid  stated  that  they 
would  *^send  sovereigns  to  a  hundrea 
other  readers  by  way  of  consolation.^ 
The  conditions,  so  far  as  material,  were 
as  follows : 

"  With  each  entry  a  postal  order  for  Qd. 
must  be  sent  .  .  .  Cut  out  the 
printed  lines  given  in  the  unfinished 
limerick  coupon  below.  Then  write 
clearly  in  ink  the  line  that  suggests 
itself  as  being  the  smartest  and  most 
appropriate  completion  of  the  limerick. 
.  .  .  Entries  must  reach  this  office 
not  later  than  the  morning,  Wednesday, 
the  2&th  of  December.  We  can  enter 
into  no  correspondence  whatever  apper- 
taining  to  the  contest,  and  the  editor^ s 
decision  must  in  all  cases  be  accepted  as 
final.  The  names  of  the  wini%ers  in  thu 
competition  vnll  be  announced  in  the 
issue  qf  Ideas  on  sale  the  3rd  of  January, 
1908  (dated  the  9th  of  January),  and  in 
the  Sunday  Chronicle  of  ine  bth  of 
January." 

Each  coujHm  had  printed  ufxm  it  the 
foUoufing  condition  to  be  signed  by  the 
competitor : 

"  /  agree  to  abide  by  the  decision  published 
in  Ideas  and  the  Sunday  Chronicle, 
and  to  accef>t  it  as  final;  and  I  enter 
only  on  this  understanding,  and  I 
agree  to  the  conditions  printed  on  this 
page." 

The  announcement  stated  further  : 

"  We  would  emphasise  the  fact  that  every 
coupon   is   carefully   examined   by   a 
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competent  staff,  and  that  every  effort  is 
judged  entirely  on  its  merits" 

The  plaintiff  claimed  to  have  sent  in  a  last 
line  identical  with  that  which  was 
announced  as  the  winning  line^  and  in 
respect  of  which  the  prize  of  £300  was 
awarded  to  another  competitor. 

In  an  action  brought  by  the  plaintiff  to 
recover  the  £300, 

Held,  that  the  competition  was  a  lottery^ 
and  that  the  action  was  not  maintain- 
able. 

Appeal  by  the  plaintiff  from  the  judg- 
ment of  PiCKFORD,  J.,  at  the  trial  of  the 
action,  with  a  special  jury  at  Manchester 


The  action  was  brought  by  the  appellant 
to  recover  from  the  respondents,  wno  were 
the  owners  of  a  weekly  journal  called  Ideas, 
£300,  the  amount  offered  as  a  first  prize 
in  a  limerick  competition. 

The  announcement  of  the  competition, 

Siblished  in  the  issue  of  Ideas,  dated 
ecember  26th,  1907,  was  in  the  following 
terms  :  "  £1,200  distributed  this  week.  An- 
other £300  offered  for  a  line.  Also  prizes 
of  £100,  two  £50*8,  and  100  sovereigns. 
Below  you  will  find  the  announcements  of 
two  weeks'  limerick  results— £1,200  in 
prize  money,  therefore,  being  given  here. 
Our  new  limerick  scheme  has  pleased 
everyone.  It  has  proved  very  popular,  and 
we  nave  received  many  letters  expressing 
appreciation  of  the  fact  that  competitors 
know  exactly  what  is  going  to  be  distri- 
buted. We  started  by  offering  a  first  prize 
of  £100,  but  we  have  increased  that  prize, 
and  this  week  again  offer  £300  for  the  best 
line.  This  is  unprecedented.  It  is  doubt- 
ful if  so  large  a  sum  ever  has  been  paid  for 
60  small  a  number  of  words.  In  addition 
we  shall  award  a  second  prize  of  £100, 
and  then  two  more  of  £50  each.  Besides 
these  we  shall  send  sovereigns  to  a  hundred 
other  readers  bv  way  of  consolation.  If 
you  have  already  won  any  of  our  prizes, 
that  does  not  mean  ^ou  cannot  win  again. 
If  you  have  not,  now  is  the  best  opportunity 
ever  offered.  We  would  emphasise  the  fact 
that  every  coupon  is  carefully  examined  by 
a  competent  staff,  and  that  every  effort  is 
judged  entirely  on  its  merits.  Head  the 
following  conditions,  and  send  in  your  last 
line  right  away.  With  each  entry  a  postal 
order  for  ^.  must  be  sent  One  cou]^n 
must  be  cut  from  each  issue,  but  by  writing 
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the  other  entries  on  notepaper  and  sending 
a  postal  order  for  6d,  for  each  additional 
eflfort,  competitors  are  allowed  to  submit  as 
many  as  they  choose.  Cut  out  the  printed 
lines  given  in  the  unfinished  limerick  coupon 
below.  Then  write  clearly  in  ink  the  line 
that  suggests  itself  as  being  the  smartest 
and  most  appropriate  completion  of  the 
limerick.  Enclose  with  this  a  postal  order 
(not  stamps)  for  6d,  made  payable  to  Ideas, 
and  crossed  *  and  Co.'  Address,  *  Limerick,' 
Ideas,  Withy  Grove,  Manchester.  Entries 
must  reach  this  office  not  later  than  the 
morning,  Wednesday,  December  25th.  We 
can  enter  into  no  correspondence  whatever 
appertaining  to  the  contest,  and  the  editor's 
decision  must  in  all  cases  be  accepted  as 
final.  The  names  of  the  winners  of  this 
competition  will  be  announced  in  the  issue 
of  Ideas  on  sale  on  January  3,  1908  (dated 
January  9),  and  in  the  Sunday  Chronicle  of 
January  5." 

The  coupon  was  as  follows  : 

"  Every  coupon  examined.   Ideas  limerick 
coupon. 

"  He  wished  her  a  happy  new  year, 
And  endeavoured  to  make  it  quite  clear. 
That  her  happiness  lay 
In  naming  the  day — 


"I  Ojgree  to  abide  by  the  decision  pub- 
lished in  Ideas  and  the  Sunday  Chronicle, 
and  to  accept  it  as  final,  and  I  enter  only 
on  this  understanding,  and  I  agree  to  the 
conditions  printed  on  this  page. 

"Name 

"Address " 

The  appellant  entered  into  the  competi- 
tion and  sent  in,  together  with  a  postal 
order  for  6d,  a  coupon  upon  which  was 
written  the  following  last  line  : 

"When  the  ring  and  the  book  should 
appear." 

In  the  issue  of  Ideas,  dated  January  9th, 
1908j  the  winning  line  was  announced  to  be 
the  identical  line  which  the  appellant  had 
sent  in,  but  the  prize  of  £300  was  awarded 
to  one  Edward  Masterton.  Upon  com- 
plaining at  the  respondents'  ofiice  the 
appellant  was  informed  that  60,000  last 
lines  had  been  sent  in,  and  the  editor  pro- 
mised that  there  should  be  a  scrutiny. 
Subsequently,  having  failed  to  obtain  satis- 
faction, the  appellant  commenced  this 
action. 

At  the  trial  the  jury  found  that  the  appel- 
lant had  sent  in  a  coupon  with  the  above 
last  line  written  upon  it,  together  with  a 


2  E 


L/iyiLiz-i^vj  kjy 


^asa. 


ogle 


THE  JUSTICE   OP  THE  PEACE. 


Blyth     v.    Hulton     and     Company, 
Limited. 

postal  order  for  6c?.  in  accordance  with  the 
conditions. 

PiCKFOED,  J.,  gave  judgment  for  the 
respondents  on  the  ground  that  the  appel- 
lant had  agreed  to  accept  the  decision  of 
the  editor  as  final. 

Pro/umo  and  Brocklehurst^  for  the  appel- 
lant, argued  that  the  decision  of  PiOK- 
FOBD,  J.,  as  to  the  construction  to  be  put 
upon  the  conditions  was  wrong. 

(The  court  suggested,  in  the  course  of  the 
argument  for  the  appellant,  that  the  com- 
petition miffht  be  a  lottery,  and  the  case  is 
reported  only  upon  that  pomt.) 

Lush.  K.C.,  and  Langdon^  K.C.,  for  the 
rcsponaents.— If  the  scheme  of  the  competi- 
tion is  considered  as  a  whole  it  is  clear  that 
it  ws^  not  a  lottery.  It  was  not  a  competi- 
tion in  which  the  prizes  were  to  be  awarded 
by  chance,  but  according  to  the  merits  of 
the  last  lines  sent  in.  A  lottery  must  be 
an  intentional  scheme  for  distributing  monev 
according  to  lot  or  chance.  The  court  will 
not  decide  that  this  was  a  lottery  without 
knowing  all  the  facts,  and,  as  the  point  was 
not  dealt  with  at  the  trial,  there  should, 
if  necessary,  be  a  new  trial  in  order  to 
ascertain  all  the  facts  bearing  upon  this 
question.  [They  referred  to  Taylor  v. 
Smetten  {1883),  48  J.  P.  36 ;  11  Q.  B.  D. 
207,  and  Barclay  v.  Pearson,  [1893]  2  Ch. 
154.] 

Pro/ujno  in  reply. 

Vauohan  Williams,  L.J.,  after  stating 
the  conditions  (supra),  and  referring  to 
PiCKFORD,  J.'s,  judgment  as  to  who  was  the 
person  entitled  to  the  prize,  said:  That 
seems  to  me  a  somewhat  difficult  question, 
and  I  do  not  think  that  I  am  under  any 
obligation  to  decide  it  because  I  think,  in 
the  view  which  I  take  of  this  case,  which- 
ever way  one  was  to  decide  this  difficult 
question  as  to  what  was  the  decision  the 
plaintiff  agreed  to  be  bound  by,  the  judg- 
ment which  I  am  going  to  give  would 
remain  unaltered.  I  am  of  opinion  myself 
that  this  advertisement  advertised  a  lottery, 
because,  it  seems  to  me,  that  although  the 
words  have  been  carefully  chosen  in  this 
case  in  order  to  make  it  look  like  a  question 
of  skill— to  make  it  look  like  a  decision 
based  upon  the  merits  of  the  work  of  the 
various  persons  entering  into  this  competi- 
tion— it  was  not  really  intended  to  advertise 
any  scheme  of  the  sort.  It  is,  to  my 
mind,  plain,  if  you  look  at  the  words 
of  this  advertisement,  that  although  in 
390 
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words  it  was  sought  to  be  said  that 
this  was  a  competition  which  was  to  be 
decided  according  to  the  merit  of  the 
lines  sent  in  by  the  various  competitors, 
everyone  must  have  known  perfectly  well 
that  it  was  impossible  that  any  such  scheme 
should  be  earned  out  We  have  got  here  a 
case  in  which  it  was  anticipated  there  would 
be  a  very  large  number  of  competitors. 
This  was  not  tne  first  limerick  competition 
which  had  been  advertised  and  worked 
through  by  these  people.  It  appears  from 
their  own  advertisement  and  also  from  the 
evidence  that  there  had  been  several  of 
these  competitions  before,  and  when  thev 
issued  this  advertisement  it  was  a  well 
known  fact  that  these  limericks  were  very 
popular  competitions,  whether  issued  by 
this  paper^  Ideas,  or  by  any  other  paper, 
and  that  it  was  likely  that  there  would  be 
a  very  large  number  of  competitors.  It  is 
said  that  in  this  case  there  were  60,000 
competitors.  There  was  a  time  given 
within  which  the  decision  would  appear, 
and  that  time  was  about  a  week.  Notwith- 
standing what  was  said  in  the  advertise- 
ment about  the  editor  being  assisted  by  a 
competent  staff— the  words  are  "We  would 
emphasise  the  fact  that  every  coupon  [is 
carefully  examined  b^  a  competent  staff, 
and  that  every  effort  is  judgea  entirely  on 
its  pierits"— it  was  still,  in  my  opinion, 
impossible  that  the  editor  should  realhr 
make  his  selection  of  the  best  lines  accord- 
ing to  any  real  comparison  of  the  lines,  one 
with  another.  It  seems  to  me  that  it  was 
an  operation  which,  if  it  was  to  be  really 
carried  out  would  occupy  probably  months 
and  not  weeks  to  determine.  I  do  not 
know  quite  which  way  it  is  sought  to  be 

)ut  by  those  who  deny  that  this  is  a  lottery. 

f  it  is  said  that  the  editor  alone— I  do  not 
mean  necessarily  without  assistance,  but 
the  editor  "  himself  "  is  perhaps  better  than 
"  alone  " — was  to  examine  each  one  of  these 
lines  sent  in  by  the  competitors,  all  I  can  say 
is.  it  seems  to  me,  looking  at  the  large  number 
ot  competitors  and  the  short  time  allowed  for 
looking  through  and  comparing  these  lines, 
it  would  be  impossible  that  any  man  should 
do  it  by  himself.  If  it  is  said,  on  the  other 
hand,  that  he  was  to  have  tne  assistance 
of  this  competent  staff,  it  seems  to  me,  if 
the  competent  staff  were  in  any  way  to 
shorten  tne  labours  of  the  editor,  necessarily 
to  follow,  that  the  staff  could  only  assist  him 
by  making  a  selection  themselves  from  the 
whole  body  of  competing  lines  and  sending 
forward  a  few  of  tnem  to  be  looked  at  by 
the  editor.    I  have  therefore  come  to  the 
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condasion  that  what  must  have  been  con- 
templated by  everyone  who  read  this  adver- 
tisement carefully,  and  also  by  those  persons 
who  issued  this  advertisement,  was  that 
there  would  be  really  an  arbitrary  unfettered 
choice  by  the  editor  as  to  who  should  be 
the  winner  in  this  particular  competition — 
a  selection  not  according  to  merit,  but 
according  to  fancy,  or  according  to  some 
temporary  rule  that  he  chose  for  himself, 
it  might  have  been  as  to  the  locality  the 
coupons  came  from,  or  the  nature  of  the 
paper  upon  which  they  were  written,  or 
the  excellence  of  the  writing,  or  any  other 
matter  which  had  no  relation  at  all  to  the 
literary  merit  which,  I  take  it,  is  the  mean- 
ing of  that  word  "merit"  as  used  in  the 
advertisement.  The  moment  you  come  to 
the  conclusion  that  it  was  impossible  that 
these  parties  should  have  contemplated 
that  there  should  be  a  real  decision  accord- 
ing to  literary  merit,  it  seems  to  me  to 
follow  that  they  must  have  contemplated 
that  the  winner  would  be  ascertained  by 
the  arbitrary  unfettered  choice  of  the  editor ; 
certainly  no  proof  is  given  as  to  the  mode 
in  which  the  merit  of  these  lines  was  to  be 
treated  if  there  was  no  sufficient  time 
allowed  for  applying  a  test  according  to 
literary  merit.  Kow  1  wish  to  say  that  the 
respondents  have  themselves,  at  a]l  events 
in  the  case  of  the  100  sovereigns— as  to 
which  it  is  said :  "  Besides  these  we  shall 
send  sovereigns  to  100  other  readers  by  way 
of  consolation  "—contemplated  a  distribu- 
tion of  these  sovereigns  according  to  mere 
chance,  according  to  a  mere  arbitrary 
choice,  upon  no  fixed  system,  by  the  editor. 
I  do  not  say  that  an  honest  advertisement 
of  a  scheme  which  could  be  carried  out  by 
a  determination  as  to  the  merits  of  lines, 
would  be  turned  into  a  lottery  because  one 
happened  to  find  that  in  a  particular  case — 
like  the  case  of  two  autnors  sending  in 
identical  lines— it  was  impossible  to  decide 
according  to  merit,  and  one  had  to  have 
recourse  to  either  arbitrary  choice  or  to 
anything  else.  But  when  you  have  got  a 
case  like  the  present,  which  suggests  upon 
the  face  of  it  that  the  reference  to  a  deci- 
sion by  merit  must  of  necessity  be  colour- 
able and  something  which  under  the  circum- 
stances could  not  be  applied,  it  is  worthy  of 
consideration  that  upon  the  face  of  the 
scheme  there  are  cases  which,  as  far  as  we 
can  see,  will  have  to  be  decided  either  by 
chance  or  by  arbitrary  choice.  Under  these 
circumstances  my  view  is  that  this  appeal 
must  fail,  because  the  appellant  here  is 
asking  us  to  say  that  the  court  will  assist 
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him  in  the  recovery  of  this  ^rize  which  he 
has  won  in  this  lottery.  As  it  is  a  lottery 
we  are  not  prepared  to  do  that.  Then, 
under  those  circumstances,  this  appeal  fails. 
But  what  ought  we  to  do  in  respect  of  the 
order  which  was  obtained  by  the  respon- 
dents? In  so  far  as  the  respondents  are 
not  ordered  to  do  anything  in  respect  of 
this  lottery,  there  is  no  affirmative  order 
against  them,  only  a  ne^tive  order  which 
relieves  them  from  liability.  There  is  no 
need  for  us  to  set  aside  or  discharge  the 
order  further  than  this :— in  my  judgment, 
under  the  circumstances  of  this  case, 
although  the  appellant  failed  to  put  before 
PiCEFORD,  J.,  any  case  which  entitled  him 
to  an  affirmative  order  against  the  respon- 
dents, yet  I  think  that  the  respondents 
themselves  are  not  entitled  to  any  affirma- 
tive order  in  their  favour  further  than  that 
we  do  make  the  order  that  the  appellant  is 
not  entitled  to  recover ;  but  we  ob  not  con- 
firm that  part  of  the  order  which  gave  costs 
to  the  respondents. 

Fletcher  Moulton,  L. J.  —  Excepting 
with  regard  to  the  actual  relief,  I  am  of  the 
same  opinion.  I  am  of  opinion  that  this 
appeal  fails,  and  that  upon  two  grounds. 
The  first  is  substantially  the  ^ound  upon 
which  PiCKPORD,  J.,  decided  in  the  court 
below.  The  second  ground  is  the  question 
of  this  being  a  lottery.  [His  lordship,  after 
dealing  with  the  first  point,  continued :] 
In  my  opinion,  looking  at  it  both  in  sub- 
stance and  in  form,  this  offer  is  really  an 
offer  of  a  chance  in  a  lottery.  I  do  not 
think  that  the  question  as  to  whether  it  is 
a  lottery  or  not  is  to  be  decided  merely  by 
saying,  "Oh,  but  it  was  a  question  of 
literary  taste  and  skill."  It  may  be  that 
the  nature  of  the  thing  involves  so  little 
possibility  of  taste  and  skill  and  that  the 
number  of  competitors  are  certain  to  be  so 
numerous,  that  substantially  the  decision 
according  to  literary  taste  and  skill  becomes 
impossible,  and  it  deteriorates  into  a  mere 
question  of  chance.  Nobody  doubts,  of 
course,  that  if  there  were  a  prize  for  essays, . 
and  that  £300  were  given  to  the  best,  and 
there  was  an  adequate  time  given  for  read- 
ing those  essays  and  a  person  chosen  to 
decide  which  was  the  best,  there  would  be 
nothing  of  the  nature  of  a  lottery  in  that. 
But  the  facts  of  this  case  are  so  absolutely 
at  the  opposite  pole  from  such  a  state  of 
things,  that  I  am  inclined  to  agree  with  the 
view  that  the  President  has  taken  that 
both  the  owners  of  the  paper  who  offered 
these    prizes    and    the    competitors   who 


THE   JUSTICE   OP  THE   PEACE. 


Blyth    v.     Hulton    and    Company, 
Limited. 

went  ioj  must  have  known  that  practi- 
cally this  was  going  to  be  decided  by 
chance,  and  that,  therefore,  it  was  nothing 
better  nor  worse  than  such  a  thing  as 
the  missing  word  competition.  But  I  do 
not  decide  this  point  as  to  its  being  a  lottery 
on  that  consideration  alone  ;  I  think  there 
are  two  other  things  which  stamp  it  with 
the  character  of  a  lottery.  Now  the  first 
arises  in  the  case  of  identical  lines.  It  is,  in 
my  opinion,  impossible  that  the  case  of 
identical  lines  should  not  have  been  fore- 
seen both  by  the  owners  of  the  paper  and 
also  by  the  competitors.  The  number  of 
ways  of  finishing  a  limerick  of  that  kind 
cannot  compare  with  the  enormous  number 
of  solutions  sent  in,  and  thev  must  have 
considered  that  it  was  possible  that  the 
best  line  might  be  sent  in  oy  more  than  one 
person,  as  apparently  it  was  in  the  present 
case.  Now  what  did  the  o£fer  mean  ?  I 
am  clear  that  it  did  not  mean  that  the  £300 
was  to  be  divided,  but  in  my  opinion  the 
owners  meant,  and  the  offer  meant,  that  in 
a  case  like  that  the  editor  should  name  the 
person  who  was  to  receive  the  prize  :  hold- 
ing, as  I  do,  that  he  was  the  person  to  name, 
without  any  controversy  and  without  the 
possibility  of  contradiction,  the  person  who 
was  to  win  the  prize.  I  think  they  must 
have  contemplated,  in  the  case  of  identical 
lines,  that  he  should  choose  one,  which 
incidentally  brings  in  the  Question  of 
chance,  and  the  question  of  tnis  being  a 
lottery.  But  there  is  a  much  more  important 
part  of  the  scheme,  because  it  is  a  part 
liberally  placed  on  the  face  of  the  offer, 
which  appears  to  me  yet  more  conclusively 
to  render  this  a  lottery — I  refer,  of  course, 
to  the  100  prizes  of  £1  each.  The  language 
which  is  used  with  regard  to  that  part  of 
the  scheme  is  very  significant.  They  have 
just  offered  £300  for  the  best  line.  Then 
they  say:  ''In  addition  we  shall  award  a 
second  prize  of  £100,  and  then  two  more  of 
£50  each  "  ;  and  then  they  say :  "  Besides 
these  we  shall  send  sovereigns  to  a  hundred 
other  readers  by  way  of  consolation."  Now, 
in  my  opinion,  that  is  not  a  promise  that 
those  sovereigns  will  be  sent  according  to 
any  scheme  of  decision  as  to  the  literary 
merits  of  the  lines  sent  in— it  is  a  statement 
that  if  you  go  in  for  the  competition  you 
have  a  chance  of  setting  one  of  the  100 
prizes  of  £l  each,  wnich  are  to  be  given  in 
no  specified  way  at  all— by  caprice  or  by 
chance— if  you  are  lucky  enough  to  get  one, 
you  get  one  ;  and  I  think  that  every  person 
who  took  a  coupon  and  entered  into  this 
competition,  among  other  things  entered 
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into  a  scheme  whereby  he  got  a  chance  of 
getting  one  of  these  100  sovereigns,  quite 
apart  from  any  question  of  merit  at  alL 
Now  that  could  be  nothing  more  nor  less 
than  a  pure  lottery,  just  in  the  same  way 
as  the  President  said  in  the  course  of  the 
argument,  it  is  a  lottery  if  a  grocer  who 
seUs  packets  of  tea  says :  *'  In  25  out  of 
1,000  packets  of  tea  I  am  selling  will  be 
found  a  half-crown."  It  seems  to  me  to  be 
neither  better  or  worse  than  that.  There* 
fore,  for  that  reason,  I  am  of  opinion  that 
this  is  a  lottery.  The  relief  that  I  think  we 
should  give  is  simply  to  dismiss  this  appeal 
without  costs.  The  point  with  regard  to  a 
lottery  did  not  go  to  the  jury,  was  not  argued 
in  the  court  below,  and  no  good  cause  was 
shown  to  the  learned  judge  for  depriving 
the  respondents  of  their  costs ;  and  under 
those  circumstances  I  do  not  think  that  we 
ought  to  interfere  with  the  order  made  by 
the  iudge  in  the  court  below,  but  that  there 
ought  to  be  no  costs  of  this  appeal. 

Buckley,  L. J.  —The  prevalence  of  these 
limerick  competitions  is  so  ^reat,  and  the 
question  of  tneir  public  social  mischief  is 
so  pronounced,  that,  notwithstanding  the 
lateness  of  the  hour,  and  I  fear  some  con- 
sequent inconvenience  to  the  bar,  I  must 
give  my  judgment  upon  this  case.  The 
plaintiff  was  a  person  who  sent  in  a  coupon 
under  what  is  called  "a  limerick  compe- 
tition," to  which  was  attached  this  as  a 
condition  :  "  The  editor's  decision  must  in 
all  cases  be  accepted  as  final."  Now,  of 
course,  it  is  quite  obvious  that  those  words 
do  not  mean  literally  what  they  sav. 
Almost  all  language,  I  think,  even  includ- 
ing that  of  the  most  prolix  of  conveyancers, 
is  elliptical.  There  is  understood  in  a 
sentence,  although  not  expressed,  something 
which  is  to  be  found  there  by  inference,  by 
construction,  but  not  in  woras.  I  will  give 
one  or  two  illustrations  of  what  I  mean.  If 
the  editor  had  decided  that  he  should  have 
the  £300  himself,  of  course  his  decision 
would  not  have  been  final :  if  he  had 
decided  that  the  £300  should  be  given  to 
somebody  who  bad  not  competed  at  aU,  of 
course  his  decision  would  not  have  been 
final.  In  other  words,  the  ellipsis  is  this  : 
"The  editor's  decision  as  between  com* 
petitors  in  this  competition  must  in  all 
cases  be  accepted  as  final."  That  is  a  pro- 
position with  which  I  think  everybody  will 
agree.  The  next  question  is :  What  is  the 
subject-matter  upon  which  the  editor  is  to 
come  to  a  decision  ?  I  find  it  in  this :  t^at 
what  is  offered  is  £300  for  the  best  line, 
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with  a  statement  that  every  coupon  is 
examined  and  every  effort  is  judged  entirely 
upon  its  merits.  From  that  I  find  that  what 
the  editor  has  to  decide  is :  What  is  the 
best  line?  and  he  has  to  determine  that 
upon  judging  every  coupon  entirely  on  its 
merits.  Now  here,  I  think,  again  a  Qualifi- 
cation is  wanted.  What  is  meant  by  "a 
line  "1  Would  it  be  a  line  for  the  purposes 
of  this  scheme  if  it  was  a  series  of  words 
which  would  neither  scan  nor  rh^me,  nor 
had  any  logical  sequence  in  meaning  with 
the  words  which  preceded  it?  Would  a 
mere  row  of  figures,  or  a  sentence  in  Arabic, 
or  a  quotation  from  the  psalms,  be  a  line  \ 
If  that  is  so,  then  certainly  this  would  be  a 
lottery,  because  if  the  editor  is  simply  going 
to  say  what  collection  of  letters,  or  figures, 
or  words  in  his  opinion  is  best,  and  is  going 
to  do  that,  not  upon  selecting  a  form  of 
words  with  reference  to  some  standard, 
but  upon  selecting  a  form  of  words  as 
to  which  there  is  no  standard  at  all,  of 
course  there  would  be  no  skill.  Under 
those  circumstances  it  would  be  exactly 
like  Barclay  v.  Pearson^  supra.  If  the 
editor  is  simply  to  say :  "  Well,  I  think 
those  words  are  the  best,"  when  there  is  no 
standard  at  all  which  those  words  are  to 
approach,  that  would  be  simply  a  lottery  on 
the  same  doctrine  as  Barclay  v.  Pearson^ 
supra.  But  fairlv  read,  I  do  not  think  this 
scneme  means  that.  One  hsus  to  get  the 
other  part  of  it  out  of  the  word  "  limerick.'' 
Well,  it  is  said,  and  I  should  think  pro- 
bably it  is  truly  said,  that  since  Lear's 
famous  Book  of  Nonsense,  a  stanza  of  this 
particular  cadence  in  this  particular  form 
nas,  at  any  rate  in  later  days,  acquired  the 
name  of  a  "limerick";  and  if  it  means 
that,  then  obviousljr  '*  the  best  line  "  must 
mean  something  which,  by  way  of  scansion, 
and  by  way  of  rhyming,  and  by  way  of 
carrying  some  intelligible  meaning  in  con- 
nection with  what  precedes  it,  can  properly 
be  called  the  "best" ;  and  I  am  willing  to 
deal  with  this  case  as  if  that  were  so.  If 
that  is  so,  then  so  far  the  matter  would  not 
be  a  lottery.  But  now,  what  was  it  that 
really  was  going  to  be  done  under  this 
scheme)  There  were,  in  point  of  fact, 
60,000  competitors.  It  does  not  at  all  follow 
that  the  editor  contemplated  that  there 
would  be  so  many  as  that,  but  there  must 
be  24,000  competitors  before  the  sixpences 
which  they  would  pay  would  amount  to  the 
£600  which  the  respondents  were  going  to 

five  away ;  and  presumably  they  were  not 
oing  this  for  amusement,  but  expecting 
there  would  be  some  surplus  for  them.    It 
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is  not  therefore,  I  think,  unfair  to  consider 
that  they  were  contemplating  that  the  com- 

Eetitors  would  be  numbered,  at  any  rate, 
y  thousands— by  a  ^)od  many  thousands. 
I  have  also  got  this— that  the  editor's 
decision  was  to  appear  in  the  issue  of  this 
paper  on  January  3rd,  the  offer  being  made 
on  December  2t5th ;  so  that  it  was  con- 
templated that  the  editor  would,  within 
less  than  a  week,  look  through  upwards  of 
24,000  competing  lines  for  the  purpose 
of  saying  which  was  the  best  Tnen,  no 
doubt,  I  must  take  this  qualification— that 
the  conditions  contemplated  that  he  was 
going  to  have  help,  that  the  coupons  were 
going  to  be  carefully  examined  by  a  com- 
petent staff.  Let  me  suppose  there  were 
60,000  competitors,  and  ne  was  going  to 
have  sixty  people  to  help  him,  so  that 
each  person  would  have  1,000  lines  to 
ffo  through.  [  do  not  know  that  that 
IS  an  unreasonable  number  to  take.  It 
might  very  well  happen— and  I  should  not 
at  all  wonder  if  it  happened  in  this  case — 
that  assistant  No.  1,  wno  had  Mr.  Master- 
ton's  line  before  him,  said,  "  This  is  a  good 
one,  I  shall  send  this  to  the  editor";  and 
that  assistant  No.  2,  who  had  the  plaintiff's 
line  before  him,  said,  "  Oh,  I  don't  think 
much  of  this,  I  shall  not  send  it  up  to  the 
editor."  Of  course,  the  same  thing  might 
happen  in  any  other  number  of  lines,  that 
is  to  say,  a  great  many  lines  would  not 
reach  the  editor  at  all,  and  would  not  be 
subjected  to  his  judgment.  But  as  regards 
these  particular  two  it  might  very  well 
happen  that  the  editor  having  from 
assistant  No.  1  Mr.  Masterton's  line,  and 
not  having  from  assistant  No.  2  the  plain- 
tiff's line,  would  say :  "  Well,  this  is  the 
best  line ;  nobody  else  has  given  me  this ; 
it  is  better  than  any  other  which  anybody 
has  sent  in  and  I  shall  give  this  the  prize. 
But  there  was  another  man  who  had  sent  it 
in.  It  was  not  the  best  line — there  were 
two  competing  lines,  and,  of  course^  as 
between  two  lines  where  they  are  identical, 
neither  is  better  than  the  other.  Now  that 
only  shows  that  either  the  editor  must  have 
been  going  through  an  impossible  number 
for  the  purpose  of  selecting— really  select- 
ing—which was  the  best  line,  a  thing  which 
he  possibly  could  not  do,  or  that  he  was 
going  to  proceed  by  a  process  of  selection 
which  would  result  in  his  not  doine  that  which 
he  set  out  to  do,  namely,  to  find  out  which 
was  the  best  line.  It  seems  to  me  that 
that  was  the  scheme,  and  that  scheme  was 
one  which  contained  in  itself  this :  that  it 
did  not  provide  that  a  person  should,  using 
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his  best  skill  and  discretion,  determine 
amongst  all  the  lines  sent  in  which  was 
the  best,  because  the  circumstances  were 
such  as  that  it  was  impossible.  The  scheme 
involved  that  he  was  not  going  to  find  out 
which  was  the  best— that  is  to  say  as  regards 
literary  composition,  scansion,  rhyming  and 
so  on,  which  was  the  best— but  that  he  was 
going  simply  to  say :  There  are  too  many 
lines  to  go  through  them  all,  and  I  will  say 
that  that  one  is  the  best.  If  that  was  so, 
then,  in  my  opinion,  it  was  a  lottery,  be- 
cause then  he  was  not  really  determining 
by  exercising  his  discretion  who  had  shown 
the  best  skill  in  this  literary  composition — 
he  W8LS  simply  saying  arbitrarily :  *'  I  will 
just  say  this  is  the  best,  and  for  this  pur- 
pose this  shall  be  the  best."  In  my  opinion 
that  was  a  lottery.  Now,  one  other  word 
upon  this.  The  appellant  here  necessarily 
says  there  were  before  the  editor  two  lines 
— Masterton's  and  his  own — and  that  both 
those  lines  came  before  the  editor  either  in 
person  or  by  his  subordinates,  and  he  must 
say  :  The  editor  having  those  two  lines 
before  him  selected  one  of  them  and  that 
one  was  not  mine.  That  is  to  say  he  must 
say :  In  this  competition  such  circumstances 
have  arisen  as  that  there  was  no  ground  for 
decision  upon  any  question  of  skill,  but 
merely  a  selection  upon  arbitrary  principle?, 
and  that  the  selection  was  made  upon  such 
arbitrary  principles ;  and  he  must  affirm 
that  the  respondents  contemplated  that  if 
there  were  several  lines,  all  of  which  were 
"  best  "—(although  I  do  not  agree  with  him 
that  he  can  say  so)— but  he  must  say  they 
were  "best";  then  it  was  competent  to 
the  editor  to  decide  that  each  of  tnose  lines 
ought  to  take  the  prize.  Upon  all  these 
grounds  it  seems  to  me  that  this  was  a 
lottery.  The  last  ground  is  one  upon  which 
I  need  not  enlarge — it  is  as  regards  the 
100  sovereigns  which  were  to  be  sent  to 
100  other  readers.  The  point  upon  that 
is  in  the  variance  of  the  language  between 
the  verb  "award"  and  the  verb  "sent," 
and  the  fact  that  the  advertisement  in  no 
way  stated  that  those  prizes  would  be  given 
byway  of  competition  on  the  question  of 
skill,  but  simply  that  they  would  be  sent  to 
other  readers,  and  they  would  be  given  by 
way  of  consolation,  which  I  understand  to 
mean  that  they  were  to  be  divided  arbi- 
trarily amongst  the  persons  who  competed 
by  way  of  consolation  to  them  for  the  fact 
that  they  had  not  been  successful  in  the 
competition.  It  was  argued  that  I  ought 
to  read  from  the  conditions  that  the  exami- 
nation would  be  made  for  the  purpose, 
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amongst  others,  of  awarding  those  prizes, 
but  the  conditions  do  not  say  so.  I  cannot 
find  that  there  is  anything  upon  which,  if 
one  of  these  sovereigns  had  been  given  to 
a  person  who  had  sent  in  a  shockingly  bad 
line,  anybody  could  have  said  :  "It  ought 
not  to  have  been  given  to  him,  and  ought 
to  have  been  given  to  me."  I  think  the 
distribution  of  these  sovereigns  was  purely 
arbitrary.  Upon  all  these  grounds  I  arrive 
at  the  conclusion  that  this  was  a  lottery. 
Now  what  results  from  that  is  a  matter  of 
right  1  We  have  not  here,  as  in  Barclay  v. 
Pearson,  supra,  an  action  to  administer  the 
fund.  The  fund  has  gone— the  £300  has 
been  paid.  If  a  plaintiff  had  come  here 
and  said  :  "  This  paper  Ideas  has  still  got 
the  money,  and  amongst  other  things  my 
sixpence,  give  me  my  sixpence  back,  and 
give  everyone  else's  sixpence  back" — that 
would  have  been  another  matter.  That  is 
not  the  case  with  which  we  have  to  deal. 
The  case  is  one  in  which  the  appellant  says : 
"These  conditions  are  valid."  Barclay  v. 
Pearson y  supra,  was  not  that.  He  says: 
"  These  conditions  are  valid ;  under  these 
conditions  I  am  entitled  to  receive,  not  my 
6(2.,  but  £300."  In  my  opinion  he  is  wrong 
in  that.  Now  the  purpose,  the  function,  and 
the  duty  of  the  Court  of  Appeal  I  think  is 
this :  The  Court  of  Appeal  ought  to  make  the 
order  which  the  judge  ought,  in  the  opinion 
of  the  Court  of  Appeal,  to  have  made. 
Now,  what  order  ou^ht  the  judge  to  have 
made  under  these  circumstances?  In  my 
opinion  he  ought  to  have  said  that  the 
plaintiff  fails,  that  the  defendants  are  abso- 
lutely without  merit,  the  action  fails,  but  in 
dismissing  the  action  I  sliall  give  the  defen- 
dants no  costs.  That  is  the  order  which  I 
think  we  ought  to  make  now.  In  dealing 
with  this  appeal  I  should  deal  with  it 
exactly  on  the  same  principles  and  give 
neither  party  any  costs. 

Vauohan  Williams,  L.J.— The  order 
will  be  in  that  form,  as  Buckley,  L.J.,  and 
I  agree  upon  that  point. 

Appeal  dismissed. 

Solicitor  for  the  appellant:  J.  Scott 
Duckers,  for  Foulds  and  Laycock,  Man- 
chester. 

Solicitors  for  the  respondents  :  Wheatley, 
Son  and  Daniel,  for  Cobbett,  Wheeler  and 
Cobbett,  Manchester. 
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KING'S  BENCH   DIVISION. 


July  29,  1908. 

(Before  Lawrance,  Jelp  and  Sutton,  JJ.) 

Welton  V,  Taneborne. 

Motor  car— Driving  in  a  manner  dangerous 
to  the  public— Speed  over  twenty  miles 
per  hour— Conviction  for  former  oflfence 
— Bar  to  conviction  for  latter — Motor 
Car  Act,  1903  (3  Edw.  7,  c.  36),  ss.  1  (1) 
and  9  (1). 

The  respondent  was  summarily  convicted 
under  s,  1  (1)  of  the  Motor  Car  Act, 
1903,  o/  driving  a  motor  car  in  a 
manner  dangerous  to  the  public.  In 
deciding  to  convict,  the  mjogistrate  took 
into  consideration,  besides  other  circum- 
stances, the  question  of  speed,  which  he 
considered  to  be  an  dement  of  danger 
and  which,  according  to  the  evidence  of 
the  police,  was  shown  by  their  stop- 
watches to  have  been  thirty-three  and 
a-half  miles  per  hour. 

Held,  Jelf,  J.,  dissenting,  that  the  convic- 
tion was  a  bar  to  the  respondent  being 
subsequently  conmcted  on  the  same  facts 
of  driving  ,at  over  twenty  miles  per 
hour  contrary  to  s,  9  (1)  of  the  same 
Act. 

Case  stated  by  a  metropolitan  magistrate. 

(1)  At  the  South-western  Police  Court, 
on  the  4th  day  of  February.  1908,  two 
informations  were  laid  by  Walter  Welton, 
police  constable,  hereinafter  called  the 
appellant,  against  John  Bernard  Taneborne, 
motor  car  driver,  hereinafter  called  the 
respondent,  which  charged  the  respondent : 
(1)  with  having  on  January  28,  1908,  on  a 
certain  public  highway  called  the  Ports- 
mouth Road,  unlawfully  driven  a  motor  car 
in  a  manner  which  was  dangerous  to  the 
public,  contrary  to  s.  1  (1)  of  the  Motor 
Car  Act,  1903 ;  (2)  with  having  on  Janu- 
ary 28,  1908,  on  a  certain  public  highway 
called  the  Portsmouth  Road  unlawfully 
driven  a  motor  car  at  a  speed  exceeding 
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twenty  miles  per  hour,  contrary  to  s.  9  (1) 
of  the  same  Act. 

(2)  The  information  for  driving  in  a 
manner  which  was  dangerous  to  the  public 
was  partly  heard  by  me  on  March  10, 1908, 
and  was  adjourned  to  March  24,  1908,  on 
which  day  I  convicted  the  respondent  of 
the  o£fence  charged  in  the  information  and 
imposed  a  fine  of  405.  and  ordered  the 
respondent  to  pajr  23a.  for  costs. 

(3)  The  following  was  the  evidence  on 
which  I  so  convicted  the  respondent : 
Edward  Sayers,  police  constable,  73  V.R, 
proved  that  at  11.35  a.m.  on  January  28, 
1908,  he  was  at  Putney  Heath  keeping 
observation  on  motor  cars  travelling  along 
the  Portsmouth  Road  in  conjunction  with 
Police  Constable  Walter  Welton,  the 
appellant.  That  a  furlong  had  been  mea- 
sured out  on  the  Portsmouth  Road,  and 
that  he  was  at  the  end  of  the  said  furlong 
nearest  to  Kingston,  while  the  appellant 
was  at  the  London  end  of  the  said  furlong. 
That  he  saw  a  motor  car  driven  by  the 
respondent  coming  at  a  very  rapid  pace 
from  the  direction  of  Kingston.  That  before 
the  motor  car  reached  the  measured  fur- 
long a  man,  whom  he  afterwards  knew  as 
E.  J.  J.  Ellis,  who  was  crossing  the  Ports- 
mouth Road,  bad  to  jump  back  on  to  the 
pathway  to  prevent  his  being  knocked 
down.  That  as  the  motor  car  driven  by 
the  respondent  entered  the  measured  fur- 
long he  (Sayers)  started  his  stop-watch  and 
gave  a  signal  to  the  appellant  to  do  the 
same.  That  as  the  motor  car  passed  the 
appellant  the  appellant  signalled  to  him 
(Sayers),  who  immediately  stopped  his  stop- 
watch. That  his  stop-watch  showed  that 
the  said  motor  car  had  taken  13  2*5  seconds 
to  travel  over  the  measured  furlong,  which 
enualled  just  over  33^  miles  per  hour.  That 
wnile  the  motor  car  was  on  the  measured 
furlong  a  greengrocer's  cart  was  just  begin- 
ning to  cross  the  Portsmouth  Road  from  a 
side  road.  That  the  driver  of  the  green- 
grocer's cart  was  obliged  to  pull  his  horse 
very  sharply  round  to  the  right  facing  in 
the  direction  of  London  in  order  to  prevent 
a  collision.  That  the  motor  car  swerved  in 
order  to  avoid  colliding  with  the  green- 

Srocer's  cart.  That  about  ten  yards  further 
own  the  Portsmouth  Road  beyond  the 
greengrocer's  cart  there  was  a  coal  van 
drawn  by  two  horses  standing  at  a  water- 
trough.  That  the  horses  were  drinking  and 
that  the  coal  cart  was  so  drawn  across  the 
road  as  to  leave  about  eight  or  nine  feet 
between  the  end  of  the  cart  and  the  foot- 
path on  the  other  side  of  the  road.  That 
the  motor  car  had  to  swerve  across  the  road 
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to  avoid  a  collision  with  the  said  coal  cart, 
and  so  came  within  eighteen  inches  of  the 
footpath.  That,  in  the  opinion  of  the 
witness,  snch  swerving  of  the  motor  car 
was  dan^eroos.  That  there  were  two 
women  with  perambulators  on  the  footpath 
opposite  the  coal  cart,  and  that  the  motor 
car.  when  passing  the  coal  cart,  was  within 
eighteen  inches  of  the  footpath.  That 
there  was  other  traffic  both  on  and  outside 
the  measured  furlong. 

(4)  The  appellant  was  called  as  a  witness 
and  corroborated  the  evidence  of  Edward 
Sayers,  and  further  proved  that  when  the 
respondent  was  stopped  he  (the  respondent) 
said  that  he  had  seen  nothing  of  toe  green- 
grocer's cart  or  the  man  who,  it  was  alleged, 
had  been  obliged  to  jump  back  out  of  the 
road  in  order  to  avoid  being  run  over. 

(5)  Earle  John  James  Ellis  proved  that  he 
was  a  common  keeper.  That  he  was  cross- 
ing the  Portsmouth  Road  when  he  saw  the 
motor  car,  driven  by  the  respondent,  come 
along  at  a  terrific  speed.  That  he  had  to 
jump  back  out  of  the  road  or  he  would 
have  been  knocked  down. 

(6)  For  the  defence  the  respondent  was 
called,  and  said  that  he  estimated  his  speed 
at  not  more  than  fourteen  or  fifteen  miles 
per  hour.  That  no  man  had  to  jump  out  of 
the  road  to  get  out  of  the  way.  That  he 
did  not  see  the  witness  Ellis  at  ail.  That 
he  did  not  see  the  greengrocer's  cart  re- 
ferred to. 

(7)  At  the  conclusion  of  the  hearing  of 
the  said  information  under  s.  1  (1),  I  con- 
victed the  respondent  of  driving  in  a  manner 
dangerous  to  the  public. 

(8)  The  prosecution  then  desired  to  pro- 
ceed against  the  defendant  on  the  second 
information  for  driving  at  a  speed  exceed- 
ing twenty  miles  per  hour  contrary  to  s.  9  (1) 
of  the  Act. 

(9)  In  deciding  the  first  information  I 
took  into  consideration,  besides  other  cir- 
cumstance?, the  question  of  speed,  which  I 
considered  to  be  an  element  of  danger.  I, 
therefore,  refused  to  hear  the  pecond  infor- 
mation, on  the  ground  that  the  defendant 
could  plead  autrefois  convict,  but  agreed, 
upon  tne  application  of  the  solicitor  appear- 
ing for  the  appellant,  to  state  a  case  for 
the  opinion  of  this  honourable  court.  The 
question  for  the  opinion  of  the  court  is 
whether  I  decided  correctly  in  point  of  law 
in  refusing  to  hear  the  information  against 
the  respondent  for  driving  at  an  excessive 
speed. 

(Signed)       John  de  Grey. 
May  29th  1908. 
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The  Motor  Car  Act,  1903,  s.  1  (1),  pro- 
vides : 

"  If  any  person  drives  a  motor  car  on  a 
public  highway  recklessly  or  negli^ntly,  or 
at  a  speed  or  in  a  manner  which  is  danger- 
ous to  the  public,  having  re^rd  to  all  the 
circumstances  of  the  case,  including  the 
nature,  condition,  and  use  of  the  highwav, 
and  to  the  amount  of  traffic  which  actually 
is  at  the  time,  or  which  might  reasonably 
be  expected  to  be,  on  the  nigh  way,  that 
person  shall  be  guilty  of  an  offence  under 
this  Act." 

Section  9(1) provides :  "Section  four  of  the 
principal  Act  (which  relates  to  the  rate  of 
speed  of  motor  cars)  is  hereby  repealed,  but 
a  person  shall  not,  under  any  circumstances, 
drive  a  motor  car  on  a  public  highway 
at  a  speed  exceeding  twenty  miles  per 
hour    .    .    ." 

Travers  Humphreys,  for  the  appellant — 
Sections  1  (1)  and  9  (1)  create  different 
offences.  The  respondent  was  driving  to 
the  public  danger,  not  merely  by  reason  of 
speed,  but  of  other  circumstances.  If  he 
had  been  first  summoned  for  driving  at 
over  twenty  miles  an  hour  and  convicted, 
and  had  been  afterwards  summoned  for 
driving  in  a  manner  which  was  dangerous 
to  the  public  not  merely  on  grounds  con- 
nected with  speed,  but  on  other  grounds, 
there  could  be  no  Question  that  he  could 
have  been  convicted  on  the  second  sum- 
mons. 

Avory,  K.C.  (J,  W.  W.  Weigall  and 
//.  E,  Jenkins  with  hini),  for  the  respon- 
dent.— The  plea  of  autrefois  convict  is  not 
really  an  answer  to  this  case.  That  plea  is 
not  strictly  applicable  to  summary  pro- 
ceedings. My  answer  is  the  maxim,  l/emo 
bis  vexari  debet  pro  eadem  cavM,  The 
respondent  had  already  been  convicted  on 
the  first  summons  of  going  at  an  excessive 
speed.  It  was  a  mere  accident  that  that 
excessive  speed  was  over  twenty  miles  an 
hour.  The  case  is  governed  by  Wemyss  v. 
Hopkins  {187S),  39  J.  P.  549  ;  L.  R  10  Q.  B. 
378,  where  a  conviction  for  causing  hurt 
and  damage  to  the  respondent  by  striking 
a  horse  ridden  by  the  respondent  was  held 
to  be  a  bar  to  a  second  conviction,  on  the 
same  facts,  for  assaulting  the  respondent. 

Travers  Humphreys,  in  reply.  —  The 
argument  for  the  respondent  comes  to  this, 
that  because  the  magistrate  has  taken  into 
consideration  certain  evidence  as  proving 
one  offence  he  cannot  take  it  into  considera- 
tion in  respect  of  another  offence. 
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Jelf,  J. — I  have  a  different  opinion  in 
this  case  from  my  learned  brethren,  and  as 
I  think  it  is  a  question  of  principle  which 
may  possibly  be  important  on  a  future 
occasion,  I  think  it  best  to  state  the  reasons 
why  I  think  the  magistrate  was  wrong  on  this 
question  of  law.  The  principle  is  that  no 
one  must  be  twice  punished  for  the  same 
cause,  and  if  it  is  established  that  it  was 
for  the  same  cause  that  punishment  was 
asked  for  in  these  two  cases,  I  should  say 
the  conviction  for  the  one  offence  was  a  bar 
against  a  conviction  for  the  other.  But  I 
do  not  so  read  the  case.  I  take  it  that 
there  were  two  offences  so  separate  that 
the  case  mi^ht  be  put  either  way.  One 
offence  was  that  the  pace  and  the  other  cir- 
cumstances were  such  that  the  car  was 
bein^  driven  in  a  manner  dangerous  to  the 
public.  That  was  one  offence.  The  other 
offence  was  a  mere  malum  prohibitum,  and 
consisted  in  driving  at  more  than  twenty 
miles  an  hour.  It  may  be  with  regard  to 
the  first  offence  that  even  if  the  pace  was 
fifty  miles  an  hour  it  was  not,  owing  to  the 
absence  of  traffic  from  the  road,  a  case  in 
which  there  was  danger  to  the  public,  so 
that  there  might  be  an  acquittal.  Take  the 
other  case  in  which  the  speed  limit  of 
twenty  miles  an  hour  was  exceeded.  It 
does  not  matter  that  there  was  no  danger 
to  the  public.  The  one  case  is  looked  at 
from  the  point  of  view  of  danger  to  the 
public,  and  the  other  from  the  point  of 
view  of  pace,  there  being  a  fixed  pace  which 
must  not  be  exceeded.  Do  those  two  cases 
involve  the  same  question  ?  I  do  not  think 
thev  do.  The  magistrate  has  not  said  that 
he  found  as  a  fact  that  the  pace  being  so 
and  so,  that  was  the  reason  why  there  was 
an  offence  a^inst  s.  1  ^1)  of  the  statute, 
but  he  has  said  that,  taking  all  the  circum- 
stances together,  he  was  of  opinion  that 
this  was  a  case  of  travelling  at  a  dangerous 
speed.  The  question  of  law  is  whether  the 
conviction  on  the  first  summons  is  a  bar  to 
a  conviction  on  the  other.  It  might  be  that 
in  the  first  instance  the  magistrate  might 
be  satisfied  that  there  was  a  combination  of 
circumstances  which  led  to  his  thinking 
that  it  was  a  case  in  which  danger  to  the 
public  existed,  and  he  might  even  have 
said  for  that  purpose  that  he  did  not  neces- 
sarily attach  importance  to  the  fact  that 
the  speed  was  33^  miles  an  hour,  but  that 
the  car  was  being  driven  at  a  speed  which 
was  dangerous  to  the  public  in  view  of  all 
the  circumstances.  There  is  nothing  to 
prevent  different  evidence  in  the  second 
case  from  that  in  the  first  case.  It  seems 
to  me  that  these  two  offences  are  quite 
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separate,  and  although  I  agree  when  it 
comes  to  a  question  of  punishment  it  would 
be  wrong  to  add  to  the  punishment  of  the 
man  who  has  been  convicted  of  the  first 
offence,  yet  when  it  is  put  to  us  as  a  ques- 
tion of  law,  it  is  as  well  if  one  has  a 
strong  view  to  put  it  clearly.  As  to 
Wemyss  v.  Uopkins,  tupra,  it  is  conceded 
by  Mr.  Avory  that  to  strike  a  man's  horse 
when  he  is  on  it  is  to  assault  the  man, 
therefore  the  assault  on  the  man  is  in- 
volved in  the  first  offence  set  forth  in  the 
two  convictions  in  that  case.  For  these 
reasons  I  think  the  magistrate  was  wrong 
in  the  legal  view  that  the  conviction  on 
the  first  summons  was  a  bar  to  a  conviction 
on  the  second  summons. 

Lawrakce,  J.— I  have  come  to  the 
contrary  conclusion.  I  agree  with  nearly 
every  word  my  brother  Jelf  has  said  as  to 
the  law,  but  the  whole  question  turns  on 
what  the  magistrate  means  when  he  says  : 
"In  deciding  the  first  information  I  took 
into  consideration,  besides  other  circum- 
stances, the  question  of  speed,  which  I  con- 
sidered to  be  an  element  of  danger."  It  is 
true  that  he  does  not  say  that  the  question 
of  speed  was  the  only  thing  that  ne  took 
into  consideration,  but  he  does  not  say  that 
if  it  had  not  been  for  the  speed  he  would 
still  have  convicted  the  respondent  of 
driving  to  the  danger  of  the  public.  It  is 
impossible  to  tell  how  far  the  question  of 
speed  affected  his  mind,  but  he  appears  to 
mean  that  it  had  an  influence  on  his  mind. 
If  it  formed  anjr  part  of  what  influenced 
his  mind  in  coming  to  the  conclusion  that 
there  was  danger  to  the  public,  then  no  one 
can  doubt  that  if  the  respondent  were 
afterwards  summoned  for  driving  at  more 
than  twenty  miles  an  hour  the  respondent 
would  have  been  convicted  of  that  already. 
It  would  be  extremely  wrong  of  us  to  have 
the  respondent  tried  again  and  convicted  of 
another  offence.  You  might  have  a  case 
under  s.  1  (1}  in  which  you  might  have  a 
man  convictea  of  driving  to  the  danger  of 
the  public  without  there  being  any  evidence 
of  excessive  speed.  Then  a  policeman 
might  come  and  say  he  was  driving  at  over 
twenty  miles  an  hour,  and  then  the  magis- 
trate could  convict  under  s.  9  (1).  But 
here  the  magistrate  has  taken  the  speed 
into  consideration,  and  in  those  circum- 
stances it  would  be  extremely  dangerous 
to  expose  the  respondent  to  a  second 
charge. 

Sutton,  J.— It  must  be  taken  that  the 
magistrate  found  that  this  car  was  in  fact 
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driven  at  over  twenty  miles  an  hour.  If 
that  is  so,  he  was  right  in  refusing  to  hear 
the  second  information  on  the  authority  of 
WemysB  v.  Hopkins^  supra. 

Appeal  dismiised. 

Solicitors  for  the  appellant :  Wontner  k 
Sons. 
Solicitors  for  the  respondent :  Firth  k  Co. 
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COURT   OF   CRIMINAL   APPEAL. 


July  10,  1908. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Channell,  JJ.) 


Rex 


Coleman. 


Criminal    law — Appeal  —  Misdirection    as 
to  facts. 

Wilkinson  and  Coleman  were  indicted  for 
stealing  certain  property  and  receiving 
it  well  knowing  it  to  nave  been  stolen, 
Wilkinson  pleaded  guilty  and  Coleman 
not  guilty.  It  appeared  tJiat  Cole- 
man^ when  arrestedy  was  with  a  barrow 
on  which  was  the  stolen  property, 
Coleman  told  the  detectives  that  he  had 
obtained  the  property  from  Keeble^  of 
65,  East  Street,  He  had^  in  fact, 
obtained  it  from  Wilkinson^  ofbby  East 
Street,  and  t/ie  defence  was  that  he  was 
innocently  employed  in  carting  the 
property  at  the  instance  of  Wilkinson, 
Wilkinson  was  called  for  the  prosecu- 
tion and  supjxyrted  Coleman^s  defence. 
The  judge,  in  summing  up  to  the  jury, 
said:  ''Where  is  Mr,  Keeblel  Why 
does  not  Mr.  Keeble  come  here  and  tell 
you  all  about  it  ?"  Coleman  was  con- 
victed, but  obtained  leave  to  appeorl. 
On  the  appeal  he  obtained  leave  to  call 
Wilkinson,  who  said  that  he  had 
married  a  widow  named  Keeble,  and 
was  knoum  to  Coleman  as  '^  Sculler 
Keeble." 

The  court  said  that  they  believed  this  evi- 
dence, and  as  they  could  not  say  the 
verdict  would  have  stood  if  the  mistake 
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had  not  been  made,  they  allowed  the 
anpeal,  and  the  prisoner  was  dis- 
charged. 

Two  men,  Wilkinson  and  Coleman,  were 
indicted  at  the  South  London  Sessions, 
before  the  learned  Deputy-Chairman,  Mr. 
LovELAND  LovELAND,  K.C.,  for  Stealing 
seven  coils  of  copper  wire,  the  property  of 
Johnson  and  Phillips,  Limited,  and  m  a 
second  count  with  receiving  the  same  well 
knowing  it  to  have  been  stolen.  Wilkinson 
pleaded  guilty ;  Coleman  pleaded  not  guilty. 
Coleman  was  not  defended  by  counsel. 

It  appeared  from  the  evidence  that  the 
wire  wnich  Wilkinson  had  pleaded  guilty  to 
stealing  was  found  in  a  donkey-cart  in  the 
street  in  charge  of  Coleman  and  a  boy  named 
Saunders.  Tnere  were  seven  coils  of  wire 
contained  in  five  sacks.  When  the  police 
approached  Coleman  the  latter  said  to  the 
boy  :  "  Take  it  round  the  corner  and  wait 
a  bit."  The  detective  said  to  Coleman  : 
"  What  have  you  got  in  the  cart  ] "  Cole- 
roan  said  :  *'  I  don't  know  ;  it  doesn't 
belong  to  me."  The  detective  then  took 
Coleman  to  the  boy,  and  in  his  presence 
said:  "Who  does  this  belong  to?"  The 
boy  said  :  "  The  donkey  and  cart  belongs  to 
my  father."  The  detective  said  to  the  boy  : 
**  What  about  the  other  1 "  The  boy  said : 
"  The  other  belongs  to  Mr.  Keeble,  of  65, 
East  Street,  Charlton."  The  detective  said 
to  Coleman  :  "  Do  you  hear  what  this  boy 
says  1 "  Coleman  said  :  "  Yes,  it  does  not 
belong  to  me,  I  have  only  been  emploved 
to  do  the  carting.  It  belongs  to  Mr.  feeble, 
of  55,  East  Street,  Charlton."  The  detec- 
tive then  said  :  "  Where  were  you  going  to 
take  it?"  Coleman  said:  "He  was  going 
to  meet  me.    I  do  not  know  where  he  was 

f>ing  to  take  it ;  he  was  going  to  meet  me." 
hev  then  went  to  55,  East  Street,  where 
Wilkinson  was  arrested.  The  wire  was 
identified  as  belon^ng  to  Messrs.  Johnson 
and  Phillips,  Limited,  in  whose  employ 
Wilkinson  had  been  eighteen  months  pre- 
viously. The  prosecution  called  the  ooy 
Saunders,  who  said  that  on  the  dav  in  ques- 
tion Coleman  came  down  his  father's  yard 
and  said  to  him  :  "  Your  father  says  you  are 
to  let  me  have  a  donkey  and  cart  to  do  a 
little  job."  Coleman  then  told  him  to  pull 
round  to  a  publichouse,  and  he  went  there 
with  his  father's  donkey  and  cart.  At  the 
publichouse  Wilkinson  and  Coleman  were 
together,  and  Coleman  told  the  boy  to  go  to 
55,  East  Street,  Charlton.  When  he  got 
there  he  found  Mr.  and  Mrs.  Wilkinson  and 
Coleman.    Coleman  carried  the  wire  out 
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from  the  house.  The  wire  was  put  into  the 
cart,  and  Coleman  told  the  boy  to  follow 
him.  He  then  took  the  cart  across  a  field 
and  was  subsequently  joined  by  Coleman. 
At  the  bottom  of  a  certain  street  Coleman 
told  him  to  pull  round  the  corner  and  wait 
there.  When  asked  by  the  learned  Deputy- 
Chairman  whether  he  had  any  questions  to 
ask  Saunders,  Coleman  answered:  "No, 
sir,  it  is  quite  right  what  the  boy  says.** 
The  prosecution  also  called  Wilkinson,  who 
stated  that  Coleman  had  nothing  to  do  with 
the  wire  except  the  carting  of  it. 

The  prisoner  Coleman  did  not  give 
evidence  or  call  any  witnesses,  but  speaking 
from  the  dock  said  :  "  All  I  have  to  say  is 
that  this  man  come  to  me,  being  in  the 
habit  of  doing  cartage,  as  I  have  oeen  for 
a  great  many  years.  I  had  a  bit  of  bad 
luck.  I  take  a  good  bit  of  work  at  di£ferent 
times,  and  I  generally  hire  to  do  what  work 
I  get.  This  man  come  and  asked  if  I  could 
do  a  job.  I  said  *  Yes,  provided  I  can  get 
a  barrow.'  He  said  there  isn't  much,  only 
about  8  cwt.  1  said  :  *  Very  well,  if  I  can 
get  a  pony  I  will.'  I  went  to  Mr.  Saunders 
and  asked  if  he  had  a  pony  and  van  to 
lend  me.  He  said  :  *  No,  I  haven't  one 
in.  My  son  is  there  with  a  donkey  and 
barrow,  and  you  can  have  him  instead.'  I 
wanted  to  do  the  job,  and  did  not  suppose 
the  man  would  object.  I  went  and  done  it. 
I  have  had  very  many  large  jobs  in  cartage. 
I  have  worked  for  tne  council  for  a  good 
manv  years.  I  have  had  building  contracts, 
and  have  never  had  anything  in  my  posses- 
sion— never  had  any  fault  found  m  any 
shape  or  form,  or  been  in  any  trouble  in  my 
life.  Had  I  known  anything  at  all  about 
it,  I  should  not  have  done  that." 

The  learned  Deputy-Chairman  summed 
up  the  case  to  the  jury  as  follows  : 

Gentlemen  of  the  jury :  These  two  men 
are  charged  with  being  concerned  in  stealing 
and  receiving  property,  knowing  it  to  have 
been  stolen,  and  where  a  man  is  found  in 
possession  of  recently  stolen  property  it  is 
lor  him  to  satisfy  you  that  he  came  by  it 
honestly.  Here  we  have,  fortunately  for 
you,  the  man  who  stole  it,  a  man  who,  some 
years  back,  was  in  the  employ  of  the  com- 
pany. He  knew  all  about  the  premises, 
and  therefore  knew  where  to  lay  his  hands 
on  this  copper  wire.  Fortunately,  I  say,  for 
you,  you  are  not  concerned  to  find  out  who 
IS  the  thief,  because  he  has  acknowledged  it. 
Now  Sergeants  Free  and  Crutchett  were 
both  in  the  Hieh  Street,  Woolwich,  on 
Wednesday,  April  22nd,  about  five  o'clock 
in  the  afternoon,  and  they  saw  this  man, 
Coleman,  standing  at  the  corner  of  Powis 
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Street,  and  close  to  him  was  that  sharp 
little  boy  Saunders,  you  know,  with  the 
donkey  and  cart,  ana  as  they  went  up  Cole- 
man went  to  the  boy  and  said  '*  go  round 
the  corner  and  wait  a  bit."  Why  was  that 
said?  The  officers  were  then  coming  up, 
known  probably  to  this  man  Coleman.  He 
said  to  the  boy,  "  Wait  round  the  corner." 
It  is  for  you  to  say  what  that  was  done  for. 
When  he  had  gone,  the  officer  Free  went  up 
to  Coleman  and  said  :  *'  What  have  you  ^ot 
there  ]  "  No  answer.  He  did  not  tell  him 
it  was  copper  wire.  "  It  don't  belong  to  me. 
I  know  nothing  about  it."  Then  he  was 
taken  to  the  boy,  who  had  gone  some  little 
distance,  and  in  his  presence  the  officer 
said  to  the  boy :  "  Wno  does  this  belong 
to?"  The  boy  said:  "The  donkey  and 
cart  belongs  to  my  father."  Then  there 
were  some  sacks  on  the  barrow,  and  he 
said  :  "  To  whom  do  the  sacks  belong  1 " 
**  Mr.  Coleman.  He  hired  the  donkey  and 
cart,  and  told  me  to  drive  to  55,  East  Street, 
Charlton.  The  other  man  carried  the  sacks 
out  and  put  them  into  the  cart."  So  here 
were  the  sacks  deposited,  to  his  knowled^, 
at  55,  East  Street  He  goes  with  Wilkm- 
son— the  man  who  has  confessed  himself  a 
thief— to  this  house,  and  they  both  carry 
out  these  five  sacks  of  copper  wire,  and 
then  "Mr.  Coleman"  says  the  boy,  "told 
me  to  follow  him,  wnich  1  did."  So  Cole- 
man is  taking  the  whole  of  the  arrange- 
ments of  this  carting  from  55,  East  Street, 
he  is  not  telling  the  boy  where  it  comes 
from,  but  simply  says,  "You  follow  me." 
Then  Coleman  said  :  "  I  was  only  employed 
to  do  the  carting.  It  belongs  to  Mr.  Keeble, 
of  65,  East  Street."  "Where  are  you  going 
to  take  it?"  naturally  the  officer  said  to 
Coleman,  because  Coleman  had  not  told 
the  boy,  you  know,  what  the  destination  of 
the  wire  was.  "Oh,  Keeble  is  going  to 
meet  me."  He  did  not  say  where,  but  the 
most  important  thing  for  you  is.  Where  is 
Mr.  Keeble  ?  Why  does  not  Mr.  Keeble  come 
here  and  tell  you  all  about  it  ?  If  it  is  only 
carting,  and  it  belongs  to  Mr.  Keeble,  who 
is  Mr.  Keeble  ?  because  it  belonged,  so  to 
speak,  to  Wilkinson.  Wilkinson  was  the 
man  who  had  stolen  it.  Wilkinson  was  the 
man  in  whose  possession  it  was,  it  was  his 
property ;  he  had  possession  of  it  for  the 
time  being.  WeU,  Mr.  Keeble  is  not  here. 
Then  the  sacks  were  turned  over  and  the 
copper  wire  was  found.  Then  I  do  not 
think  I  need  trouble  you  with  any  of 
Crutchett's  evidence,  because  that  relates  to 
Wilkinson.  Crutchett  was  the  man  who 
took  Wilkinson,  and  as  he  has  pleaded 
guilty,  it  is  not  necessary  to  detain  you  by 
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refreshing  your  memory  as  to  what  Crut- 
chett  said.  The  man  in  the  dock  whom  you 
are  now  tryin^j  did  say  to  Crutchett,  on 
cross-examination,  "  Who  did  I  say  it  be- 
longed to  ? "  and  the  officer  said  :  "  Yon 
said  it  belonged  to  Mr.  Keeble,  55,  East 
Street."  Now  Mr.  Rose  and  Mr.  Little,  both 
storekeepers  in  the  employ  of  the  prose- 
cutor in  this  case,  an  electrician,  both  tell 
you  how  they  identified  that  wire  both  by 
their  shortage  and  by  the  marks  and 
numbers  upon  it,  and  by  the  ticket  corre- 
sponding to  the  consignees'  note  that  you 
had  produced  before  you  to  day  in  court, 
and  it  is  for  you  to  say  whether  you  are 
satisfied  with  tneir  explanation.  They  have 
no  doubt  in  their  own  minds,  and  they  tell 
you  why  they  have  no  doubt,  that  that  is 
the  property  of  their  employer.  Now  there 
is  only  one  other  matter  for  you  to  deal 
with,  and  that  is  the  boy  Saunders. 
Saunders'  evidence,  you  know,  shows  that 
Coleman  was  the  one  who  came  for  the 
donkey  and  cart.  He  was  told  to  go  round 
to  the  Lord  Howick.  He  went  there. 
Coleman  told  him  to  go  to  East  Street,  and 
he  went  there  and  waited  with  the  donkey. 
Coleman  and  Wilkinson  fetched  out  the 
bags  and  put  them  into  the  cart,  and  Cole- 
man told  the  boy  to  follow  him.  "  I  did 
follow  him,"  said  the  boy  j  then  when  they 
got  to  the  bottom  of  Powis  Street,  he  said 
"  Pull  round  the  corner."  The  next  thing 
he  saw  was  Coleman  in  the  hands  of  the 
detectives.  Now  Wilkinson  says  that  Cole- 
man had  nothing  to  do  with  the  wire 
excepting  the  cartage.  He  offered  to  do 
the  cartage  on  the  22nd.  "  I  asked  Cole- 
man to  take  the  stuff  to  Woolwich  for  me. 
That  is  the  evidence,  you  know,  of  Wilkin- 
son, who  screens  this  man.  He  says  he  had 
nothing  to  do  with  it,  but  simply  did  the 
carting.  Then  you  know  one  has  always 
got  to  be  careful  although  you  are  entitled 
to  take  the  evidence  of  a  self-convicted 
man,  a  man  who  has  pleaded  guilty,  or  a 
man  who  gives  evidence  either  for  or  against 
another  man  who  is  charged  with  him. 
You  have  to  look  very  carefully  at  it  and 
say  to  yourselves  :  "  Well,  here  is  a  man 
who  is  convicted  of  the  very  thing  himself, 
namely,  stealing.  He  has  acknowledged 
that  he  has  stolen.  Can  we  accept  and 
believe  implicitly  his  evidence  when  he  says 
that  the  other  man  charged  with  him  was 
simply  an  innocent  man,  not  knowing  any- 
thing at  all  about  it,  and  was  simply  paid 
to  do  the  carting — hired  to  do  the  carting  ? 
That  is,  you  know,  the  whole  case.  The 
prisoner  has  addressed  you  from  the  dock, 
but  he  has  called  no  evidence.  He  does 
400 
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not  bring  before  you  this  gentleman  from 
55,  East  Street,  but  here  he  is  hiring  the 

Eony  and  trap,  going  down  to  Wilkinson's 
ouse,  Wilkinson  and  he  bringing  out  the 
stolen  property,  putting  it  on  to  a  barrow, 
taking  the  barrow  round  to  the  corner  ot 
Powis  Street,  telling  the  boy  to  go  round 
the  corner,  while  they  stand  a  little  way  off 
when  the  officers  come  to  look  at  it  That 
is  the  whole  case.  If  you  are  of  opinion 
that  this  man  was  assisting,  aiding  and 
abetting  Wilkinson,  who  has  pleaded  guilty, 
in  receiving  this  property  and  in  disposing 
of  it,  whether  in  East  Street  or  wherever  it 
was — if  you  are  of  opinion  that  he  knew 
from  the  ordinary  circumstances  of  this 
case,  from  his  demeanour  and  the  way  in 
which  he  was  giving  orders  to  the  boy  all 
the  time— if,  as  men  of  business,  you  think 
he  was  assisting  the  man  who  has  pleaded 
guilty,  in  receiving  the  property,  then,  of 
course,  you  wdll  rightly  convict  him  ae 
aiding,  abetting  and  assisting  to  receive 
property  which  he  knew  to  have  been 
stolen.  That  is  the  way  in  which  the  law 
treats  collusion,  and  you  will  say  by  your 
verdict  what  you  think. 

The  prisoner  was  convicted  and  sentenced 
to  be  imprisoned  in  the  second  division  for 
six  months. 

On  July  3rd  the  prisoner  obtained  leave 
to  appeal  and  legal  aid,  and  it  was  ordered 
that  nis  application  for  further  evidence 
be  adjourned  for  the  consideration  of  the 
counsel  assigned  to  him. 

F.  0,  Robinson^  for  the  appellant*  now 
said  that  Wilkinson  was  known  to  Coleman 
as  Keeble.  The  prisoner  Coleman  had 
endeavoured  to  inform  the  learned  Deputy- 
Chairman  of  this  fact  during  the  course  of 
the  summing  up,  but  was  prevented  by  the 
warder  in  the  dock.  He  also  claimed  that 
Wilkinson,  who  was  called  for  the  prosecu- 
tion, had  been  cross-examined  by  counsel 
for  the  Crown.  He  now  asked  leave  to  call 
Wilkinson. 

The  court  granted  the  application. 

Wilkinson,  having  been  sworn,  said  :  Mj 
name  is  Wilkinson,  and  my  nickname  is 
Sculler  Wilkinson.  I  married  a  widow  by 
name  Mrs.  Keeble.  I  do  not  know  of  any 
other  person  in  the  neighbourhood  where  I 
live  of  the  name  of  Keeble.  I  do  not 
remember  what  the  police  officers  called  me 
when  they  came  round  to  my  place.  Cole- 
man used  to  call  me  by  the  name  of  Sculler 
Keeble. 

Cross-examined  by  Lamh^  for  the  Crown. 
— Coleman  knew  me  before  I  married  Mre. 
Keeble,  but  not  to  speak  to  me.    I 
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known  as  Sculler  Wilkinson  by  all.  [In 
answer  to  Darling,  J. :  I  have  Jived  at  55, 
East  Street,  for  about  twelve  months.  I 
believe  that  Coleman  knew  Mrs.  Keeble 
before  I  married  her.] 

F.  0.  RobinfOTiy  for  the  appellant. — If 
the  fact  that  Wilkinson  was  known  to  Cole- 
man as  Keeble  had  been  known  to  the 
learned  Deputy-Chairman  it  would  have 
altered  the  whole  character  of  the  summing- 
up.  The  point  dwelt  on  as  against  the 
prisoner  in  the  summing-up  was  :  "  Where 
IS  Mr.  Keeble  1  Why  does  not  Mr.  Keeble 
come  here  and  tell  you  all  about  it?" 
Coleman  gave  a  satisfactory  explanation 
of  his  possession  of  the  recently  stolen 
wire.  Me  gave  the  names  and  addresses  of 
the  person  from  whom  he  got  the  wire,  and 
of  the  person  from  whom  he  hired  the 
donkey  and  cart. 

Lamhy  for  the  Crown.— When  the  police 
approacned  Coleman  he  told  the  boy 
Saunders  to  take  the  cart  round  the  corner 
and  to  wait  for  him.  He  was  in  the  pos- 
session of  recently  stolen  property.  He 
must  have  known  that  the  sacks  contained 
wire  when  he  carried  them  out  of  the  house, 
yet  he  told  the  detective  he  did  not  know 
what  it  was.  As  to  the  point  that  Wilkin- 
son was  cross-examined  it  was  difficult  to 
get  any  answer  at  all  from  him.  This  is  a 
case  where  the  court  can  act  under  the 
proviso  to  s.  4  (1)  of  the  Criminal  Appeal 
Act,  1907. 

Alverstone,  L.C.J.— There  was  in  this 
case  a  clear  misdirection  as  to  the  facts,  which 
was  not  due  to  any  fault  on  the  part  of  the 
learned  Deputy-Chairman,  who  was  obvi- 
ously under  the  impression  that  Keeble  was 
a  person  other  than  Wilkinson.  He  said: 
'*  But  the  most  important  thing  for  you  is  : 
Where  is  Mr.  Keeble  ?  Why  does  not  Mr. 
Keeble  come  here  and  tell  you  all  about  it  1 " 
and  later  on  he  said :  *'  He "  (Coleman) 
"does  not  bring  before  you  this  gentleman 
from  55,  East  Street."  I  think  the  jury 
must  have  taken  the  view  that  Keeble  was 
a  person  other  than  Wilkinson.  It  is  an 
important  fact  that  Coleman  got  the  stuff 
from  the  house  where  he  said  he  did. 
Certainly  if  the  learned  judge  had  not 
considered  there  were  two  i)ersons,  Wilkin- 
son and  Keeble,  he  would  not  have  summed 
up  to  the  jury  in  the  way  he  did.  We 
therefore  think  that  under  this  direction 
the  verdict  cannot  stand.  Then  we  have 
been  asked  to  say  that  this  is  a  case  in 
which  we  can  act  under  the  proviso  to 
8.  4  (1)  of  the  Criminal  Appeal  Act,  1907. 
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If  the  facts  of  the  case  were  onlv  consistent 
with  guilt  we  should  not  intertere,  that  is 
if  the  evidence  of  guilty  knowledge  that  is 
left — on  the  assumption  that  Keeble  and 
Wilkinson  were  one  and  the  same  person 
— is  such  that  we  think  the  jury  must  still 
have  convicted  Coleman.  Mr.  Lamh  sajrs 
that  Coleman  must  have  known  that  this 
was  wire  by  the  feel  of  it,  and  he  said  to 
the  detective  that  he  did  not  know  what 
it  was,  and  also  that  on  the  approach  of  the 
detectives  Coleman  told  the  Doy  Saunders 
to  take  the  cart  round  the  corner  and  to 
wait  there.  Even  if  Coleman  knew  the 
stuff  was  wire,  it  does  not  follow  that  he 
knew  it  was  stolen  wire.  And  we  think 
that  under  the  circumstances  this  evidence 
comes  to  very  little.  We  are  satisfied  that 
Wilkinson  was  known  to  Coleman  as 
Keeble,  and  that  he  called  him  "Sculler 
Keeble."  Under  these  circumstances  the 
summing-up  was  not  a  proper  direction  to 
the  jury.  As  wo  think  we  cannot  say  the 
verdict  would  have  stood  if  no  mistake  had 
been  made,  the  appeal  will  be  allowed  and 
the  appellant  discharged. 

Ajjpeal  allowed. 

Solicitor  for  theappellant :  The  Registrar 
of  the  Court  of  Criminal  Appeal. 

Solicitor  for  the  Crown  :  The  Director 
of  Public  Prosecutions. 
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July  24,  1908. 

(Before  Alverstone,  L.C.J.,  Lawrancb 
and  Walton,  JJ.) 

Rex  v.  Brown. 

Criminal  law— Appeal — Conviction  at  petty 
sessions  as  rogue  and  va^gabond— Com- 
mitted to  quarter  sessions  as  an  in- 
corrigible rogue— Sentence  at  quarter 
sessions— Vagrancy  Act,  1824  (5  Geo.  4, 
c.  83),  ss.  6,  14— Vagrancy  Act.  1838 
(1  &  2  Vict.  c.  38),  8.  1— Criminal 
Appeal  Act,  1907  (7  Edw.  7,  c,  23), 
s.  20  (2). 

No  appeal  lies  to  the  Court  of  Criminal 
Appeal  under  «.  20  (2)  of  the  Criminal 
Appeal  Act^  1907,  frofn  a  conviction  of 
a  person  as  a  rogue  and  vagabond  at 
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petty  sesnonsj  where  he  is  committed 
with  hard  labour  until  the  next  general 
or  quarter  sessions  of  the  peace  as  an 
incorrigible  rogue  under  s,  5  of  the 
Vagrancy  Act,  1824,  and  is  there 
sentenced  to  imprisonment  with  hard 
labour;  although  an  appeal  does  lie 
under  that  section  (with  leave)  against 
the  sentence  imposed  by  quarter  ses- 
sions. 

Application  for  leave  to  appeal  against 
a  conviction  and  against  a  sentence. 

It  appeared  that  the  applicant  was  con- 
victed as  a  rogue  and  vagabond  at  petty 
sessions,  and  committed  with  hard  labour 
until  the  next  general  or  quarter  sessions 
of  the  peace,  as  an  incorrigible  rogue,  under 
s.  5  of  the  Vagrancy  Act,  1824,  where  he 
was  sentenced  to  imprisonment  with  hard 
labour  for  ten  months. 

By  8.  20  (2)  of  the  Criminal  Appeal  Act, 
1907:  "This  Act  shall  apply  in  .  .  .  cases 
where  a  person  is  dealt  with  bv  a  court  of 
quarter  sessions  as  an  incorrigible  rogue 
under  the  Vagrancy  Act,  1824,  as  it  applies 
in  the  case  of  convictions  on  indictments 

Alvbbstone,  L.C.J.--In  our  opinion  no 
.  appeal  lies  to  this  court  from  the  conviction 
at  petty  sessions.  The  prisoner's  right  of 
appeal  from  such  a  conviction  lies  to  quarter 
sessions  under  s.  14  of  the  Vagrancy  Act, 
1824,  as  amended  by  s.  1  of  the  Vagrancy 
Act,  1838.  But  an  appeal  does  lie  against 
the  sentence  imposed  at  quarter  sessions  by 
virtue  of  s.  20  (2)  of  the  Criminal  Appeal 
Act,  1907.  We  see  no  reason  to  grant 
leave  to  appeal  against  the  sentence  in  this 
case. 

Application  refused. 

Solicitor  for  the  appellant :  The  Registrar 
of  the  Court  of  Criminal  Appeal. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 
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COURT  OF  CRIMINAL  APPEAL* 


JtUy  31,  1908. 

(Before   Alverstone,   L.C.J.,    Lawrance 
and  Darling,  JJ.) 

Rex  V,  SocKETT. 

Criminal  law — Appeal — Woman  consenting 
to  use  of  instrument  by  another  to 
procure  her  own  miscarriage  -—  No 
allegation  of  ijregnancy  in  indictment 
—Offences  against  the  Person  Act  1861 
(24  &  26  Vict.  c.  100),  s.  58. 

A  person  who  consents  to  another  using  an 
instrument  upon  her  with  the  intent  to 
procure  her  miscarriage  can  be  convicted 
of  being  ^^  present  aiding  and  abetting 
and  assisting*^  the  other  to  use  an 
instrument  upon  her  unth  the  intent  to 
procure  her  miscarriage  under  s,  58  of 
the  Offences  against  the  Person  Act^ 
1861,  although  there  is  no  allegation  in 
the  indictment  that  the  accitsed  toas 
"  with  child  "  at  the  time  of  the  offence, 

Sockett  was  indicted  with  one  Rowland 
before  Darung.  J.,  at  Warwick  Assizes,  on 
an  indictment  charging  that  '*  Rowland  on 
the  27th  of  March,  1908^  feloniously  and 
unlawfully  did  use  a  certain  instrument  the 
name  of  which  instrument  is  to  the  jurors 
unknown  by  then  inserting  the  said  instru- 
ment into  the  private  parts  of  one  Mary 
Sockett  with  intent  thereby  then  to  procure 
the  miscarriage  of  the  said  Mary  Sockett 
and  the  jurors  aforesaid  do  further  present 
that  the  said  Mary  Sockett  on  the  date  and 
in  the  manner  aforesaid  feloniously  was 
present  aiding  abetting  and  assisting  the 
said  Harriett  Rowland  the  felony  aforesaid 
to  do  and  commit  against  the  form  "  etc. 

There  was  no  allegation  in  the  indictment 
that  Sockett  was  "with  child ['  at  the 
time  when  the  offence  was  committed.  It 
appeared  from  the  evidence  that  Sockett 
went  to  the  house  of  Rowland  and  there 
allowed  Rowland  to  use  an  instrument 
upon  her.  The  jury  convicted  both  the 
prisoners  and  found  as  a  fact  that  Sockett 
was  pregnant  at  the  time  of  the  commission 
of  the  offence.  Rowland  was  sentenced  to 
eighteen  months'  hard  labour  and  Sockett 
to  three  months'  hard  labour.  Sockett 
appealed  against  her  conviction  on  a  ques- 
tion of  law. 
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By  8.  58  of  the  Offences  against  the 
Person  Act,  1861  : 

"Every  woman,  being  with  child,  who,, 
with  intent  to  procure  her  own  miscarriage, 
shall  unlawfully  administer  to  herself  any 
poison  or  other  noxious  thing,  or  shall 
unlawfully  use  any  instrument  or  other 
means  wlmtsoever  with  the  like  intent,  and 
whosoever,  with  intent  to  procure  the  mis- 
carriage of  any  woman,  whether  she  be  or 
be  not  with  child,  shall  unlawfully  administer 
to  her  or  cause  to  be  taken  by  her  anv 
poison  or  other  noxious  thing,  or  shall 
unlawfully  use  any  instrument  or  other 
means  whatsoever  with  the  like  intent,  shall 
be  guilty  of  felony.    .    .    .' 

E,  T,  G.  Tangye^  for  the  appellant. — If 
the  appellant  was  indicted  tor  the  first 
offence  set  out  in  s.  58,  the  indictment  was 
bad  upon  the  face  of  it,  for  the  indictment 
did  not  allege  that  the  accused  was  "  with 
child."  The  apjjellant  was  a  principal  in 
the  first  and  not  in  the  second  degree.  She 
ought,  therefore,  to  have  been  indicted  on 
the  first  offence  set  out  in  the  section  on  a 
proper  indictment  setting  out  that  she  was 
"with  child,"  or  she  should  have  been 
indicted  for  conspiring  to  commit  the 
offence  under  the  authority  of  the  decision 
in  R  V.  Whitchurch  (1890%  54  J.  P.  472  ; 
24  Q.  B.  D.  420.  She  cannot  be  indicted  as 
a  principal  in  the  second  degree  as  assisting 
in  the  second  offence  set  out  in  the  section.  It 
cannot  be  said  that  she  is  liable  for  consenting 
to  the  perpetration  of  an  offence  by  another 
for  which  she  would  not  be  liable  if  she 
committed  it  herself.  There  is  no  precedent 
of  a  woman  being  indicted  under  the 
present  section  for  procuring  her  own 
miscarriage  where  it  is  not  alleged  that 
she  is  "with  child."  See  R  v.  Tyrrell, 
[1894]  1  Q.  B.  710.  Before  this  statute 
was  passed  it  is  clear  that  an  indictment 
would  have  had  to  allege  that  a  woman  who 
procured  her  own  miscarriage  was  "with 
child."  See  Hale's  Pleas  of  the  Crown,  at 
p.  433,  and  Eex  v.  James  Scudder  (1829\ 
1  Moo.  C.  C.  216.  [Darling,  J.— I  have 
been  somewhat  puzzled  to  see  why  the 
section  has  been  framed  in  this  way.  Is 
not  the  second  offence  set  out  in  the  section 
so  constituted  as  to  cover  the  case  of  a  man 
who  suspects  that  a  girl  is  pregnant,  but  is 
not  sure  of  it,  and  vmo  gives  her  drugs  in 
case  it  should  be  so  1  ]  My  submission  is 
that  the  reason  the  section  is  framed  in  this 
way  is  that  at  common  law  persons  could 
not  be  convicted  of  an  offence  against  them- 
selves except  in  the  cases  of  mayhem  and 
of  attempted  suicide.     If  the  woman  was 
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pregnant  she  commits  the  offence,  otherwise 
she  does  not. 

Z.  G.  Siurgcy  for  the  Crown,  was  not 
called  upon  to  argue. 

Alveestone,  L.C.  J.— This  woman  Sockett 
was  indicted  under  s.  58  of  the  Offences 
against  the  Person  Act,  1861  (24  &  25  Vict, 
c.  100),  for  that  she  "feloniousljr  was  present 
aiding  and  abetting  and  assisting  the  said 
Harnett  Rowland"  who  actually  used  the 
instrument  "  the  felony  aforesaid  to  do  and 
commit,"  which  was  the  use  of  an  instru- 
ment to  procure  the  miscarriage  of  Sockett. 
As  my  brother  Dablino,  J.,  has  pointed 
out,  it  is  not  easy  to  see  why  the  two 
offences  set  out  in  the  section  differ  in  one 
essential  particular,  and  I  think  he  has 
given  one  of  the  reasons  for  this  difference. 
To  constitute  the  offence  in  the  first  part  of 
the  section,  the  woman  must  be  "with 
child  " ;  the  offence  in  the  second  part  of 
the  section  is  "whether  she  be  or  oe  not 
with  child."  In  this  indictment  there  was 
no  allegation  that  the  appellant  was  "  with 
child,"  but  the  jury  found  as  a  fact  that  she 
was  "with  child."  .It  is  clear  that  where 
the  offence  charged  is  that  under  the  second 
part  of  the  section,  a  person  may  do  the 
unlawful  act  to  a  woman  although  she  is 
not  pregnant.  To  our  minds  this  case  raises 
a  very  simple  question.  There  was  abundant 
evidence  of  an  offence  under  the  second 
part  of  the  section  on  the  part  of  the  woman 
Eowland.  The  jury  found  that  Sockett 
being  present  aided  and  abetted  and  assisted 
Rowland  in  the  commission  of  that  offence, 
and  they  convicted  her  of  that  offence.  It 
is  said  that  because  this  woman.  Sockett, 
could  not  have  been  convicted  of  tne  offence 
in  the  first  part  of  the  section  without  an 
allej^tion  in  the  indictment  that  she  was 
"  with  child,"  she  cannot  be  convicted  of 
aiding  and  abetting  the  felony  in  the  second 
part  of  the  section.  We  see  no  ground  for 
that  contention  or  legal  objection  to  the 
conviction.  If  there  was  any  doubt  as  to 
which  of  the  two  offences  set  out  in  s.  58 
the  appellant  was  convicted  of,  the  court 
could  set  the  matter  right  under  s.  5  (2)  of 
the  Criminal  Appeal  Act,  1907.  But  it  is 
clear  that  the  appellant  was  convicted  of 
aiding  and  abetting  the  felony  under  the 
second  part  of  the  section.  The  distinction 
between  principals  of  the  first  and  of  the 
second  degree  is  not  of  much  assistance  to 
us.  My  brother  Darling,  J.,  drew  a  very 
marked  distinction  between  these  two  cases 
in  sentencing  the  women,  and  the  appellant 
was    only   sentenced    to    three    months' 
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iiDpriflonment  with  hard  labour.  We  see 
DO  legal  objection  to  this  conviction  and  the 
appeal  must  be  dismissed. 

Ajypeal  dismissed. 

Solicitor  for  the  appellant :  The  Registrar 
of  the  Court  of  Crimmal  Appeal. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 


72  J.  P.  436. 

COURT  OF  CRIMINAL  APPEAL. 


July  30,  1908. 

(Before    Law&ance,    Ridley    and 
Darling,  J  J.) 

Rex  v.  Sovoski. 

Criminal  law— Appeal— Mistakes  as  to  evi- 
dence in  summing  up  —  Conviction 
quashed — Order  for  successful  appel- 
lant to  be  kept  in  custody  to  meet 
other  indictments. 

A  mon^  woman  and  child  entered  a  shop  of 
one  Lewis  on  March  27^A,  and  having 
been  shown  some  boots  went  away. 
Very  shortly  afterwards^  on  the  same 
day,  Lewis  found  a  pair  of  ladies*  shoes 
were  missing.  Three  months  later  Leuns 
picked  out  S.  from  amongst  eight  other 
men  of  similar  appearance  at  a  police 
station^  as  the  man  who  had  entered  his 
shop  on  March  27th^  but  said  that  on 
March  21th  S.  had  a  slight  moustache 
and  now  he  loas  clean  shaven.  On  the 
trial  of  S.  for  stealing  the  ladie^  shoes 
these  facts  wereproved^  and  a  detective 
stated,  in  answer  to  the  judge  who  tried 
the  case,  that  the  wife  of  S.  had  been 
convicted  of  stealing  these  shoes.  The 
defence  was  that  S.  had  quarrelled  with 
his  wife,  and  that  on  March  27th  she 
wcLs  going  ahout  with  another  man,  and 
severed  witnesses  toere  called  to  prove 
that  S.  had  a  good  character,  and  that 
he  never  toore  a  moustache.  The  prose- 
cution then  proved  that  in  August,  1906, 
S.  tffos  in  prison  on  a  conviction  for 
unlawful    wounding,   and   that  when 
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there  a  photograph  was  taJcen  of  him. 
This  photograph  was  produced  and  it 
showed  that  at  that  time  IS,  was  wearing 
a  slight  moustache. 

In  the  course  of  summing  up  the  case  to  the 
jury  the  judge  repeated  the  statement  of 
the  detective,  that  the  wife  of  S.  had  been 
convicted  of  stealing  these  shoes.  He 
also  stated  that  S.  was  ^''identified  at 
once  by  the  prosecutors,  who  said: 
^Oh  yes,  that  is  the  man.*"  He  also 
said :  "  Then  Mrs.  Young  identified 
him  also.**  The  only  person  who  in 
fact  identified  S.  was  Lewis,  and  there 
v>as  no  Mrs.  Young  at  all  in  the  case. 
S.  was  convicted,  but  appealed. 

Counsel  for  the  appellant  stated  that 
the  conviction  of  the  wife  was  not  for 
this  offence  at  all,  but  for  another 
offence  some  six  weeks  later,  and  this 
statement  was  uncontradicted  by  counsel 
for  the  Crown. 

The  court  allowed  the  appeal  and  quashed 
the  conviction  on  the  ground  that  the 
judge  had,  in  his  summing  uv,  stated 
that  matters  were  proved,  which  in  fact 
were  not  proved,  and  they  could  not  say 
that  the  inaccutute  statements  mcuie 
were  not  pr^udicial  to  the  appellant. 

It  appeared  that  there  were  two  other  in- 
dictments found  by  the  grand  jury 
against  the  appellant  at  the  Aorth 
London  Sessions  for  stealing  boots. 

The  court  refused  an  application  for  the 
appellants  release  and  made  the  fol- 
lowing order :  "  That  the  appellant  be 
remanded  in  custody  to  Brixton  Prison 
till  he  be  taken  in  due  course  to  the 
North  London  Sessions  to  take  his  tried 
upon  any  other  indictment  or  indict- 
ments  that  have  been  found  against 
him  by  the  grand  jury,  or  until  he  be 
otherwise  lawfully  discharged  from  the 
same.** 

Appeal  agp-inst  a  conviction  before  the 
Deputy-Chairman  of  the  North  London 
Sessions. 

Sovoski  was  indicted  for  stealing  a  nair 
of  ladies'  shoes,  and  for  receiving  tnem 
well-knowing  that  they  were  stolen.  The 
evidence  of  the  prosecutor  Lewis  was  that 
on  March  27th  a  man,  a  woman  and  a  child 
came  into  his  shop  and  asked  to  see  some 
boots.    They  were  shown  several  pairs,  bat 
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apparently  dissatisfied  they  left  the  shop. 
Almost  immediately  a  pair  of  ladies'  shoes 
were  fotuid  to  be  missing.  Three  months 
later  Sovoski  was  given  into  custody  on  the 
information  of  his  wife,  who  alleged  that 
he  had  stolen  certain  pairs  of  boots.  Lewis 
picked  opt  Sovoski  when  in  custody  from 
among  eif^bt  men  of  similar  appearance  at 
Commercial  Street  Police  Court,  but  he 
stated  that  the  man  who  visited  his  shop 
had  a  slight  moustache,  and  Sovoski  was 
then  clean  shaven.  Sovoski's  wife  was  not 
called  as  a  witness  at  the  trial.  The  learned 
Deputy-Chairman  said  to  a  detective- 
sergeant  called  for  the  prosecution  :  "  la  it 
true  that  his  wife  got  twenty-one  days  for 
this  1 "  The  witness  answered  :  "  Yes,  my 
lord:  she  was  sentenced  to  twenty-one 
days^  hard  labour.'^ 

The  defence  was  that  Sovoski  had,  before 
March  27th,  quarrelled  with  his  wife,  and 
that  she  was  at  that  time  going  about  with 
another  man.  Sovoski,  who  was  not  repre- 
sented by  counsel,  called  numerous  wit- 
nesses, relatives  of  his  for  the  most  part, 
who  testified  to  his  good  character,  ana 
stated  that  he  never  wore  a  moustache  ;  but 
one  of  them  said  that  he  might  have  worn 
one  in  America.  The  prosecution  then 
called  a  warder  who  said  that  Sovoski  had 
been  convicted  on  August  9th,  1906,  of  un- 
lawful wounding,  and  that  on  August  10th 
a  photo^ph  was  taken  of  him  at  Chelms- 
ford Prison.  He  produced  the  photograph 
which  showed  a  man  with  a  slight  moustacne 
but  with  no  beard.  The  photograph  had 
been  previously  put  to  a  witness  for  the 
defence,  Sovoski's  brother,  who  said  it  was 
a  likeness  of  his  brother.  The  warder  said 
that  when  in  prison  Sovoski  had  a  slight 
moustache. 

The  learned  Deputy-Chairman  summed 
up  the  case  to  the  jury  as  follows  : 

Gentlemen  of  the  jur}*,  this  question  now 
resolves  itself  into  a  question  of  identity. 
This  man  was  charged  with  being  concerned 
with  his  wife  in  stealing  these  boots,  and  it 
seems  that  they  went  into  a  shop  and  got 
a  i)air  of  boots  for  the  child.  They  com- 
plained :  they  were  not  pleased  with  the 
Doots  snown  to  them,  sending  the  boot- 
maker to  various  parts  of  the  shop  to  get 
other  boots  ;  and  in  order  to  get  other  boots, 
of  course  he  turned  his  back  upon  them. 
Tlie  woman  was  sitting  down  and  the  man 
was  standing  close  by  where  there  were  a 
pab  of  women's  boots  lying  on  the  floor. 
Then  after  repeated  trials,  and  not  being 
satisfied  with  any  of  the  boots  that  were 
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shown  to  them,  they  left  the  shop  without 
buyinganything.  Well,  wedo hear  sometimes 
how  many  people  give  a  great  deal  of 
trouble,  having  pretty  well  the  whole  shop 
out  and  not  buying  anything  after  all.  But 
that  would  not  have  been  complained  of  if 
it  had  not  been  that  directly  after  it  this 
pair  of  boots  was  missed.  The  woman  was 
found  and  underwent  twenty-one  days'  im- 
prisonment with  hard  labour  for  stealing 
two  oairs  of  boots  from  this  shop  in  Gray's 
Inn  Road,  along  way  away  from  where  they 
were  living  down  in  the  east  end  of  London. 
And  when  he  was  taken  by  Stephens  he 
said :  "  They  must  prove  it  is  me."  And 
then  he  took  him  to  Hunter  Street  Police 
Station.  He  was  placed  with  eight  other 
men,  and  identifiea  at  once  by  the  prose- 
cutors. They  said:  "Oh  yes,  that  is  the 
man.  He  was  with  a  woman  and  a  child." 
Then  he  was  charged  and  was  asked,  being 
a  foreigner,  whether  he  understood  the 
charge,  and  he  said :  "  Yes,  I  understand 
the  charge."  Then  Mrs.  Young  identified 
him  also.  Mr.  Lewis  charged  the  woman 
first,  and  then  charged  the  man  subse- 
quently when  he  was  caught  "  Prisoner  is 
the  man,  I  have  not  the  slightest  doubt 
about  it.  He  had  a  slight  moustache.  I 
picked  him  out  of  a  number  of  men.  I 
recognised  him  by  his  face,  and  after  I  had 
recognised  him  by  his  face,  I  heard  his 
voice,  and  I  recognised  him  then  by  his 
voice  also."  That  is  the  case,  and  you  have 
to  ask  yourselves  Uic),    He  has  called  a 

rt  number  of  relatives,  as  they  always 
■you  know,  three  brothers-in-law  and 
other  people— and  they  came  to  give  him  a 
good  character.  Then  the  law  says  when- 
ever a  man  does  do  such  a  foolish  thing  as 
to  be  previously  convicted,  if  any  witness 
is  brought  on  his  behalf  to  say  that  he  is 
of  good  character,  the  Crown  has  the  right 
to  test  it,  and  is  entitled  to  show  what  his 
real  character  has  been ;  and  Mr.  Metcalfe 
has  rightly  shown  you,  taking  advantage  of 
his  brinemg  these  witnesses  up  to  prove 
that  he  has  had  a  good  character— as  he 
was  quite  entitled  to — Mr.  Metcalfe  pro- 
duces oefore  you  the  warder  from  renton- 
villc,  who  says  he  knows  the  prisoner  very 
well,  for  he  had  him  nine  months  under 
his  custody.  He  was  charged  at  Chelms- 
ford, or  rather  at  Southend,  and  then  taken 
to  Chelmsford  Quarter  Sessions  in  Essex, 
and  then,  as  they  had  no  Jewish  synagogue 
down  there,  he  was  sent  up  to  Pentonville, 
and  he  had  him  under  his  custody  for  nine 
months.  Well,  that,  you  know,  is  rebutting 
evidence  to  his  good  character,  which  he 
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has  shown  by  his  brothers-in-law  and  by  his 
friends.  Now  you  know  the  whole  history 
of  the  man  so  far  as  I  know  it.  Then  he 
calls  them  for  another  object,  and  that  is  to 
prove  to  you  that  he  has  never  worn  a 
moustache  in  his  life,  and  had  never  been 
seen  with  a  moustache,  and  all  these 
brothers-in-law  swear  that  most  positively. 
One  went  so  far  as  to  say  he  might  have 
worn  one  in  America.  Singularly  enough, 
when  he  was  at  Chelmsford,  he  was  convicted 
on  August  9th  and  photographed  on  the 
10th.  Here  is  his  photograph.  (I  thought 
at  first,  perhaps,  it  might  be  an  American 
hat,  it  looks  very  much  like  one.)  There 
is  the  photograph  taken  after  he  was 
charged  with  assaulting  a  person,  in  the 
name  of  Barney  Seccessette,  and  with 
causing  grievous  bodily  harm.  And  the 
day  after  he  was  convicted  that  photograph 
was  taken.  Now  you  have  to  ask  your- 
selves :  Was  he  the  man  who  was  with  this 
woman  when  the  boots  were  stolen  ?  and^  if 
so,  was  he  aiding  and  abetting  and  assist- 
ing her  in  stealing  the  boots  f  If  you  can 
answer  these  Questions  in  the  affirmative, 
convict  him  ;  if  not,  acquit  him. 

The  jury  convicted  the  prisoner,  and  he 
was  sentenced  to  twelve  months'  imprison- 
ment and  to  be  deported  at  the  expiration 
of  his  sentence. 

The  prisoner  appealed  against  his  convic- 
tion. 

/.  A.  Symnumsy  for  the  appellant,  said 
he  would  call  a  witness  to  prove  that  at  the 
time  the  appellant  was  said  to  have  entered 
Lewis's  shop  he  wore  no  moustache.  Leave 
having  been  granted,  the  witness— a  barber 
—was  called,  but  he  only  proved  that  five 
or  six  months  ago  the  appellant  had  no 
moustache.  /.  A,  Symmons  said  that  the 
moustache  in  the  photograph  was  only  the 
growth  since  the  man  had  been  in  prison. 
[Darling,  J. :  Why  did  not  the  beard  also 
grow]]  An  officer  cut  the  beard  and 
moustache  with  scissors,  but  he  did  not  cut 
the  moustache  so  closely.  The  learned 
Deputy-Chairman  made  three  mistakes  in 
dealing  with  the  evidence  in  his  summing 
up.  First  he  said  that  Sovoski  was 
''identified  at  once  by  the  prosecutors." 
They  said  :  "  Oh  yes,  that  is  the  man."  In 
fact  the  appellant  was  only  identified  by 
Lewis  three  months  after  the  time  when 
he  alleged  he  saw  him  in  his  shop.  Then 
the  learned  Deputy-Chairman  said  :  "  Then 
Mrs.  Young  identified  him  also."  But  there 
was  no  Mrs.  Young  in  this  case  at  all.  Lastly, 
he  said  that  Sovoski's  wife  had  been  con- 
victed   of    stealing    these   shoes.      That, 
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indeed,  was  the  evidence.  For  the  learned 
Deputy-Chairman  had  said  to  a  detective  : 
"Is  it  true  that  his  wife  got  twenty-one 
days  for  thisl"  and  the  witness  answered  : 
"  Yes,  my  lord,  she  was  sentenced  to  twenty- 
one  days  hard  labour."  If  the  constable 
meant  that  Sovoski's  wife  was  convicted  of 
stealing  these  shoes  he  was  mistaken.  She 
was  convicted  of  stealing  boots  on  a  date 
about  six  weeks  later,  and  she  was  not  con- 
victed of  stealing  these  ladies'  shoes  at  all. 
His  submission  was  that  the  jury  might  have 
been  influenced  b^  the  error  of  the  detective  . 
and  the  inaccuracies  in  the  summing  up. 

W,  A,  Metcalfe^  for  the  Crown.— I  cannot 
contend  that  there  were  not  these  in- 
accuracies in  the  summing  up. 

Darling,  J.— In  this  case  I  think  the 
conviction  ought  to  be  set  aside  on  the 
ground  that  the  learned  Deputy-Chairman 
said  in  his  summing  up  to  the  jury  that 
matters  were  proved  which,  in  fact,  had  not 
been  proved,  bo  far  as  these  statemente  were 
true,  they  were  true  of  other  places  and 
times.  This  court  cannot  say  that  these 
statemente  may  not  have  been  prejudicial 
to  the  appellant.  We  think,  therefore,  the 
verdict  is  unsatisfactorjr ;  the  appeal  must 
be  allowed  and  the  conviction  quashed. 

iSywmorw.— There  were  two  other  indict- 
ments found  by  the  grand  jury  at  the  North 
London  Sessions  against  my  client  for 
stealing  boots,  but  I  submit  that  he  is  now 
entitled  to  his  release. 

Dabuno,  J.— The  appellant  must  remain 
in  custody  on  the  other  two  charges. 

The  court  made  the  following  order: 
"  The  court  doth  allow  the  appeal  and  doth 
quash  the  conviction,  and  direct  a  judgment 
and  verdict  of  acquittal  to  be  entered,  and 
doth  order  that  the  appellant  be  remanded 
in  custody  to  Brixton  Prison  till  he  be 
taken  in  due  course  to  the  North  London 
Sessions  to  take  his  trial  upon  any  other 
indictment  or  indictmente  tnat  have  been 
found  against  him  by  the  grand  jury,  or 
until  he  be  otherwise  lawfully  discharged 
from  the  same." 

Appeal  allowed^  conviction  quathed. 
Order  made  that  appellant  remain 

in    custody    to    meet     other 

charges. 

Solicitor  for  the  appellant :  The  Registrar 
of  the  Court  of  Criminal  Appeal. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 
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COURT  OF  CRIMINAL  APPEAL. 


Jtdy  23,  1908. 

(Before  Alverstone,  L.C.J.,  Lawrance 
and  Walton,  J  J.) 

Rex  V,  Pearson  (No.  1). 

Criminal  law— Appeal— Brass  locomotive 
tubes  stolen— Brass  locomotive  tubes 
seen  in  prisoner's  cart  in  charge  of  his 
servant— Evidence  of  identity  of  tubes 
— Evidence  of  prisoner's  possession  of 
tubes. 

Of  104  bmss  locomotive  ttibes,  lying  in 
certain  vforksy  50  were  found  to  be 
missinq.  On  the  trial  of  P.,  a  marine 
store  dealer^  with  others,  for  stealing 
and  receiving  these  tubes,  a  toitnessfor 
the  prosecution  produced  a  tube  which 
he  said  was  ^''similar  to  some  of  those 
that  were  taken"  Another  witness  saw 
from  16  to  20  broAS  locomotive  tubes  put 
by  certain  men  into  a  cart  toilh  P.'s 
name  on  it,  and  in  charge  of  B.,  F,*s 
servant,  at  a  spot  some  400  yards  from 
the  works,  on  the  morning  after  the 
50  tubes  were  missed.  He  said  the  tubes 
he  saw  were  ^^ similar"  to  the  tube 
that  had  been  produced.  A  third  witness 
saw  P.'s  cart,  in  charge  of  B.,  drive 
towards  and  away  from  the  spot.  P. 
had  told  the  police  he  had  never  seen 
any  tubes.  No  tubes  were  found  <m  PJs 
premises.  P.  gave  evidence  at  tlie  trial 
that  091  this  morning  a  man  came  to  his 
premises  and  asked  if  he  would  fetch 
some  wrap  ;  that  he  told  B.  to  go  and 
fetch  it;  that  when  B.  and  certain  men 
returned  unth  brass  locomotive  tubes,  he 
said  he  toovld  have  nothing  to  do  vnth 
thefin  and  that  thev  must  back  the  cart 
out  of  his  yard;  that  he  then  went  into 
the  house;  that  he  thought  there  were 
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eight  or  nine  tubes  in  the  cart,  and  that 
he  never  saw  them  again.  P.  was  con- 
victed. 

Held,  on  appeal,  that  the  conviction  must 
be  quashed,  as  there  was  no  sufficient 
evidence  that  the  tubes  in  the  cart  were 
the  stolen  tubes,  or  that  they  were  ever 
in  the  possession  of  P. 

The  question  was  raised  as  to  whether,  w/iere 
a  man  is  indicted  for  stealing,  and 
in  another  count  for  receiving  certain 
property,  and  there  being  no  evidence 
of  larceny,  the  jury  return  a  general 
verdict  of  guilty,  the  conviction  ought 
not  to  be  quashed  on  the  ground  that 
in  such  a  case  there  must  be  evidence 
to  go  to  the  jury  on  each  count. 

Semble,  where  B.  and  P.  are  in  custody 
charged  unth  stealing  and  receiving 
certain  property,  and  B.  writes  out  a 
statement,  which  is  said  to  inculpate 
P.,  and  the  jxylice  pla^e  B.  and  P. 
together  and  read  over  to  them  the 
toritten  statement  of  B.,  that  statement 
does  not  become  evidence  cujainst  P. 

Appeal  from  a  conviction. 

George  Bridgwood,  Thomas  Reynolds, 
George  Bennett  and  Benjamin  Pearson  were 
indicted  on  July  1st,  before  Lord  Hather- 
TON  and  other  justices  at  the  Staffordshire 
quarter  sessions,  for  stealing  fifty  brass 
tubes,  the  property  of  William  Roberts 
(Tipton)  Limited.  In  a  second  count  they 
were  chared  with  receiving  the  property, 
well  knowing  it  to  have  been  stolen. 

Before  the  trial  began  Graham  Milward, 
who  defended  Bennett  and  Pearson,  asked 
the  court  to  take  the  case  of  Bennett 
separately.    The  application  was  refused. 

It  appeared  from  the  evidence  for  the 
nrosecution,  that  at  8  p.m.  on  Saturday, 
May  2nd,  there  were  104  brass  tubes, 
recently  taken  from  a  locomotive,  lying  in 
a  yard  at  Roberts'  furnaces.  About  fifty  of 
these  tubes,  of  the  value  of  £15,  were  missed 
at  11  p.m.  on  Sunday,  May  3rd.  A  brass 
tube  "similar  to  some  of  those  that  were 
taken"  was  produced  by  a  watchman 
employed  at  Roberts'f  urnaces.  At  1 2.46  a.m. 
on  Sunday,  May  3rd,  Bridgwood  was  seen 
with  another  man  on  Roberts'  premises, 
near  where  the  tubes  were.  He  was  saia 
to  be  "  peeping  round  a  pillar "  and  to  be 
"  taking  something  up,"  out  the  witness 
could  not  say  what    There  was  a  roadway 
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into  Roberts'  premises  on  one  side,  but  on 
the  other  the  works  were  approached  by 
a  path  which  at  a  distance  of  less  than 
400  yards  from  the  works  became  a  road- 
way. At  about  7.30  a.m.  on  Monday, 
May  4th,  one  Bayliss,  who  was  feeding  a 
horse  in  a  shed,  saw  a  four-wheeled  waggon 
which  he  knew  to  belong  to  Pearson  drive 
along  this  last-mentioned  roadway.  The 
driver  was  Bennett,  who  was  employed  by 
Pearson,  Shortly  afterwards  Bayliss  saw 
Bennett  drive  the  waggon  back  in  the  direc- 
tion of  Pearson's  premises.  Pearson  was  a 
marine  store  dealer.  Bayliss  could  not  see 
if  there  was  anything  in  the  cart. 

Walter  Foster  said  he  passed  Roberts' 
furnaces  on  the  morning  of  Monday, 
May  4th,  and  at  about  8  a.m.  he  saw  four 
men  on  the  last-mentioned  roadway,  at  a 
spot  about  400  yards  from  the  furnaces, 
near  a  row  of  houses  named  Tibbington 
Terrace.  One  of  the  men  was  Bennett,  a 
second  was  one  Rowley,  and  a  third  he 
believed  was  Bridgwood.  He  knew  the 
name  of  the  fourth  man,  but  was  not 
asked  to  give  it.  He  saw  a  waggon  there 
with  Pearson's  name  on  it.  Bennett  was 
standing  at  the  back  of  the  waggon. 
Foster  saw  sixteen  to  twenty  tubes  carried 
by  the  men — other  than  Bennett — from  a 
spot  thirty  yards  away  from  the  waggon 
and  placed  inside  the  waggon.  The  witness 
was  shown  the  tube  produced  by  the  watch- 
man, and  asked  "  Were  they  similar  ? "  He 
answered  "  They  were." 

On  Mav  6th,  Bridgwood  was  arrested, 
and  was  identified  from  amongst  other  men 
by  the  witness  who  saw  him  at  Roberts' 
furnaces  early  on  the  Sunday  morning. 
He  said  to  an  inspector  of  police,  "  Are  you 
going  to  call  the  men  who  saw  me  at 
the  furnaces  on  Saturday  night?  Then  I 
might  as  well  plead  guilty."  On  May  7th, 
Reynolds  was  arrested.  He  said  he  was 
with  Bridgwood  on  the  Saturday  night,  and 
went  to  the  theatre  with  his  wife  and 
Bridgwood.  On  May  9th,  Bennett  was 
arrested.  When  charged  with  receiving  the 
tubes  he  said, "  Where  did  I  receive  them  1 " 
The  inspector  of  police  said,  "At  the  bottom 
of  Tibbington  Terrace,  Princes  End,  from 
Bridgwood  and  others."  He  said,  "  I  never 
was  down  Tibbington  Terrace  on  Monday 
morning,  and  never  was  out  with  the 
waggon  this  morning."  [At  the  instance  of 
counsel  for  the  prosecution  and  for  the 
defence,  the  chairman  directed  the  jury 
that  what  Bennett  said  when  Pearson  was 
not  present  was  not  evidence  against  Pear- 
son.) On  Sunday  morning.  May  10th, 
Bennett  asked  to  see  Inspector  Burgess. 
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Burgess  said,  "  Bennett,  do  you  want  to  see 
me  or  speak  to  me  ?"  Bennett  said,  "  How 
can  you  charge  me  with  receiving  the  tubes 
when  I  was  sent  to  fetch  them  for  my 
master.  Two  men  I  did  not  know  went  to 
the  yard.  My  master  told  me  to  put  the 
horse  in  the  waggon  to  go  with  them  and 
fetch  what  they  had  got.  I  asked  him 
where  I  was  to  go.  He  said,  *Qo  with 
them.'  I  went  with  the  men.  We  went  up 
Regent  Street,  where  we  were  joined  by 
two  other  men.  We  went  along  there  along 
down  to  the  field.  There  was  a  lot  of  brass 
tubes.  I  looked  at  them,  and  said  '  I  don't 
like  taking  these.'  I  knew  they  was  wrong 
ones.  I  knew  they  had  been  stolen.  They 
loaded  them  up  into  the  waggon.  The  same 
men  went  with  me.  I  drove  them  back 
into  the  yard.  My  master  was  there.  I 
left  him  and  the  men  and  the  tubes,  and 
went  away.  I  don't  know  what  became  of 
them."  After  this  interview,  Inspector 
Burgess  left  the  police  station  to  keep  an 
appointment,  P.  0.  John  Davies,  in  wnose 
cnarge  Bennett  then  was,  at  Bennett's 
request  took  him  to  the  office,  where  in  the 
presence  of  Davies,  P.  C.  Marshall  took 
down  the  following  statement  from  Bennett, 
which  Bennett  read  over  and  signed  ;-j- 

"  Qeorge  Bennett  saith  :  I  am  a  carier  in 
the  employ  of  Benjamin  Pearson,  a  marine 
store  dealer,  of  High  Street,  Princes  End. 
On  Monday  the  4th  May,  1908, 1  left  our 
yard  at  Princes  End  with  the  waggon,  it 
would  be  about  8  o'clock.  My  master 
Benjamin  Pearson  said  to  me,  *  Go  and  see 
what  he's  got,'  and  at  the  same  time  pointed 
to  a  man  who  was  then  in  the  yard.  I  did 
as  ordered  and  followed  the  man  towards 
Regent  Street  which  is  close  by,  and  drove 
some  distance  down.  I  stopped  and  the 
man  who  had  come  v(rith  me  was  joined  by 
two  other  men  who  had  a  quantity  of  brass 
tubes.  I  told  them  that  1  should  not  take 
them  but  they  insisted  upon  me  taking 
them  away  in  the  waggon  and  put  them  in 
the  waggon  themselves.  I  took  them  to  the 
yard  in  nigh  Street  and  the  man  who  came 
with  me  in  the  first  place  returned  to  the 
yard.  I  saw  Mr.  Pearson  talking  to  him. 
I  went  away  and  could  not  say  what  took 
place  afterwards.  I  make  this  statement 
voluntary. 

"(Signed)    Georob  Bknnktt. 
"(Witness)     John  Davibs,  P.  C." 

P.  0.  Marshall  was  cross-examined  at 
length  as  to  the  form  of  the  statement,  and 
especially  as  to  the  words  "I  make  this 
statement  voluntary."  The  constable  said 
that  the  words  used  were   the  words  of 
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Bennett.  He  said  that  he  helped  Bennett 
to  express  what  he  had  to  say  in  his  own 
words.  P.  C.  Davies  did  not  remember 
Bennett  saying  ^'I  make  this  statement 
voluntary." 

On  May  6th,  P.  C.  John  Davies  saw 
Pearson  at  his  premises  and  said,  '*Have 
you  bought  an v  tubes,  brass  tubes  or  copper 
tubes,  in  the  last  few  daysl  If  you  have 
any  offered  you,  will  you  let  us  know?" 
Pearson  said  "Yes,  I  will."  On  May  8th 
the  same  constable  said  to  Pearson,  "  I  sup- 
pose you  have  not  heard  anything  more 
about  tubes  ?  "  Pearson  said  "  No."  Davies 
said,  "  They  have  got  Bridgwood  locked  up, 
charged  with  stealing  them."  Pearson  said, 
"  Bv  God  they  have.  He  looks  like  copping 
it  then."  Davies  then  again  asked  him  to 
let  the  police  know  if  he  heard  anything 
further,  and  Pearson  said  that  he  would  do 
so.  On  May  9th,  Inspector  Burgess  searched 
Pearson's  premises  under  a  search-warrant, 
but  he  found  no  tubes  there.  When  told 
his  premises  were  to  be  searched,  Pearson 
said  "I  have  never  seen  any  tubes  and 

fou  will  find  none  here."  On  May  10th, 
nspec tor  Burgess  arrested  Pearson  on  his 
.own  premises,  and  charged  him  with  receiv- 
ing the  tubes.    Pearson  made  no  reply. 

On  May  19th,  Inspector  Burgess  read 
over  Bennett's  signed  statement  to  the  three 
prisoners  Bridgwood,  Bennett  and  Pearson, 
and  told  them  it  was  made  by  Bennett. 
No  one  of  the  three  made  any  reply.  It 
appeared  that  two  other  men,  by  name 
Rowley  and  Thomas,  were  subsequently 
arrested  and  charged  with  this  same  offence, 
being  sent  for  trial  to  the  same  quarter 
sessions. 

At  the  conclusion  of  the  case  for  the 
prosecution,  Grakam  Milward^  who  de- 
fended Bennett  and  Pearson,  submitted 
that  there  was  no  case  to  go  to  the  jury. 
The  court  held  that  there  was  a  case  to  go 
to  the  jury. 

Bridgwood  and  Reynolds  protested  their 
innocence  from  the  dock.  Pearson  gave 
evidence.  His  evidence-in-chief  was  as  fol- 
lows :  Q.  Now,  Benjamin  Pearson,  do  you 
recollect  the  morning  of  Monday,  May  4th  % 
— A.  I  do,  sir.  Q.  Bennett  was  then  in  your 
employ.  Tell  me  :  Have  you  three  or  four 
horses  and  waggons? — A.  Yes,  sir.  We 
have  got  three  horses  and  seven  or  eight 
wagffons.  I  cannot  exactly  say.  p.  On 
the  Monday  morning,  pretty  early  in  the 
morning,  did  a  man  come  to  your  premises  > 
— A.  Yes,  sir.  Q.  What  did  he  say  to  you, 
or  ask  you  ? — A.  He  said  he  had  some  scrap, 
and  he  wanted  to  know  if  I  could  fetch  it. 
I  said  I  could  send  a  man  for  it.    Q.  You 
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deal  in  scrap? — A.  Yes,  sir.  Q.  Did  you 
tell  Bennett  to  put  the  horse  in  and  see  the 
man?— A.  Yes.  Q.  Did  Bennett  go  with 
this  man?— A,  He  did,  sir.  Q.  How  soon 
did  Bennett  come  back  ? — A,  1  should  say 
he  would  be  away  about  an  hour.  Q.  Did 
he  come  into  the  house  to  you  ? — A.  Yes, 
sir.  Q,  What  did  he  say? — ^A.  "I  have 
brought  some  tubes  back,  but  they  are  not 
scrap  ;  they  are  brass."  I  went  out  to  them 
and  looked  at  them.  I  said  :  "  I  will  have 
nothing  to  do  with  these.  Back  them  back 
into  the  street."  Q.  How  many  men  were 
there  with  him?— A.  There  were  three. 
Q.  About  how  many  tubes  were  there?— 
A.  I  should  say  there  would  be  ei^ht  or 
nine.  Q.  They  were  backed  out  again  into 
the  road  ?— A.  Yes,  sir.  We  generally  keep 
a  waggon  in  the  street.  Q.  Is  it  common 
to  keep  a  waggon  out  in  the  street  ? — A.  Yes, 
sir.  Q.  Did  you  take  the  tubes  off,  or  deal 
with  them  in  any  way  ?— A.  No,  sir.  I  said  : 
"Take  them  out.  I  will  have  nothing  at 
all  to  do  with  them."  Q.  And  so  far  as  you 
know,  they  did  take  them  away  ?— A.  Yes, 
sir.  I  went  into  the  house.  Q.  Now,  then, 
it  is  suggested  that  some  time  afterwards 
Burgess,  or  one  of  the  men.  came  to  you 
and  asked  you  to  tell  them  aoout  the  tubes 
and  you  refused  ?  Why  didn't  you  tell  the 
police  about  the  tubes  ? — A.  Because  there 
had  been  some  unpleasantness  between  us. 
Inspector  Burgess  stopped  me  one  night 
and  got  a  crowd  round.  Q.  Rightly  or 
wrongly  you  thought  you  would  not  tell 
him  anything  about  the  tubes  ?— A.  I  have 
assisted  the  police  in  recovering  stuff  on 
three  different  occasions.  Q.  Never  mind 
that.  Burgess  then  afterwards  came  and 
searched  your  premises? — A.  Yes,  sir. 
Q.  And  as  we  know  you  had  got  no  tubes  ? 
— A.  No,  sir.  Q.  From  first  to  last  did  you 
ever  have  in  your  possession  those  tubes, 
or  exercise  any  power  over  them  ? — A.  No, 
sir.  Q.  Bennett  went  and  fetched  them, 
and  you  say  that  you  said  you  would  have 
nothing  to  do  with  them  ? — A.  No,  sir. 

In  the  course  of  his  cross-examination 
Pearson  was  asked:  When  this  distinct 
charge  was  made  against  you,  and  the  state- 
ment of  Bennett  read  over  to  you,  didn't 
you  think  it  was  in  your  own  interest  that 
you  should  give  an  explanation  ? — A.  I  had 
no  suspicion  that  they  were  stolen.  He 
also  said  the  men  took  away  the  tubes  on 
their  shoulders. 

The  Chairman,  in  summing  up  the  case 
to  the  jury,  said— I  have  to  remind  you 
that  the  pnsoners  are  charged  with  stealing 
and  receiving — all  four  of  them.    The  case 
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has  occupied  a  considerable  amount  of  time, 
and  I  therefore  propose  to  leave  the  matter 
to  you,  men  of  business  and  intelligence, 
and  I  think  ^ou  will  sift  in  your  minds  the 
evidence  which  has  been  offered  against  the 
prisoners.  I  would  only  remind  you  in 
coming  to  your  conclusions  that  a  verdict 
will  have  to  be  given  in  respect  of  each 
prisoner,  and  not  against  the  prisoners 
collectively,  but  a  verdict  in  respect  of  the 
prisoners  respectively.  Consider  your 
verdict,  gentlemen. 

The  jury  found  Reynolds  and  Bennett 
not  guilty,  and  Bridgwood  and  Pearson 
guilty.  Bridgwood  was  sentenced  to  nine 
months'  imprisonment  with  hard  labour, 
and  Pearson,  who  was  said  to  have  been 
convicted  several  times  for  stealing  pig  iron, 
to  eighteen  months. 

Pearson  appealed. 

Graham  Milward^  for  the  appellant. — 
There  was  nothing  in  the  evidence  to  show 
that  the  tubes  put  into  Pearson's  cart  were 
the  tubes  missing  from  Roberts'  furnace, 
which  he  was  charged  with  stealing  ana 
receiving.  Foster  said  the  tubes  put  into 
the  cart  were  similar  to  one  produced  by  a 
man  employed  at  the  furnaces,  who  had 
said  it  was  "  similar  to  some  of  those  that 
were  taken.''  About  fifty  were  stolen. 
Foster  said  he  only  saw  from  sixteen  to 
twenty  tubes  put  into  the  cart.  There  was 
no  cart  road  into  the  furnaces  on  that  side, 
and  the  cart  stopped  at  a  place  about  400 
yards  from  the  turnaces.  This  was  in  the 
Black  Country  where  locomotive  tubes  are 
very  common,  and  all  locomotive  tubes  are 
very  similar  in  appearance.  Secondly,  there 
was  nothing  to  snow  that  any  tubes  were 
in  the  possession — the  exclusive  possession 
— of  Pearson.  Certain  tubes  were  in  the 
possession  of  Bennett,  Pearson's  servant, 
but  the  only  evidence  is  that  Pearson  sent 
Bennett  to  fetch  some  scrap,  and  when 
Bennett  arrived  with  the  brass  tubes,  he  at 
once  refused  to  have  anything  to  do  with 
them.  He  did  not  send  Bennett  to  fetch 
tubes.  The  evidence  is  that  Pearson  never 
dealt  with  the  tubes  at  all.  As  to  the 
statement  of  Bennett,  written  in  the  pre- 
sence of  the  two  constables  and  read  over 
to  Pearson  in  the  presence  of  Bennett, 
that  cannot  be  evidence  against  Pearson. 
[Alverstone,  L.C.J. :  We  certainly  should 
not  entertain  that  as  evidence.] 

E,  J.  Latorence^  for  the  Crown,  dealt  with 
the  facts  of  the  case.  [Alverstone,  L.C.  J. : 
What  evidence  was  there  that  the  tubes  in 
the  cart  were  the  tubes  missing  from 
Roberts'  furnaces  ?]  There  were  104  tubes  at 
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Roberts'  furnaces  from  the  same  locomotive. 
The  tube  produced  must  have  been  one  of 
the  fifty-four  left.  [Walton,  J. :  The  ver- 
dict was  a  general  verdict.  Was  there  any 
evidence  that  Pearson  stole  these  tubes? 
Must  you  not  support  a  general  verdict  on 
both  counts  1]  It  is  plain  that  the  jury 
meant  to  convict  Pearson  of  receiving  the 
tubes  well  knowing  them  to  have  been 
stolen. 

MUiffard,  in  reply. 

Alverstone,  L.C.J. — We  are  of  opinion 
that  this  verdict  cannot  stand.    In  the  first 

Elace  \ye  do  not  think  the  case  ought  to 
ave  been  left  to  the  jury  at  all,  for  there 
was  no  sufficient  evidence  that  the  tubes  in 
the  cart  were  stolen  tubes,  or  that  they  were 
ever  in  the  possession  of  the  defendant 
But  of  course  if  admissions  by  the  defendant 
had  supplied  the  evidence  that  was  wanting 
we  should  not  have  interfered  with  the 
jury's  verdict.  But  if  the  prosecution  rely 
on  the  statement  of  Pearson,  all  that 
Pearson  said  was  that  he  sent  Bennett  to 
fetch  some  scrap,  and  that  when  he  came 
back  with  tubes  he  said  he  would  have 
nothing  to  do  with  them.  If  that  evidence 
is  relied  on,  it  does  not  seem  to  show  that 
Pearson  ever  had  physical  possession  of  the 
tubes.  I  have  very  great  doubts  also 
whether  the  verdict  can  stand  having  regard 
to  the  fact  that  it  was  ^neral.  There  were 
two  counts  in  the  indictment,  and  on  one 
of  them,  as  to  stealing  the  tubes,  there  was 
no  evidence  against  Pearson.  But  we  tliink 
the  conviction  must  be  quashed  on  the  first 
point. 

Appeal  allowed  and  conviction 
quashed. 

Solicitors  for  the  appellant :  Willcock 
and  Taylor,  Wolverhampton. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 
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COURT  OF  CRIMINAL  APPEAL. 


Jvly  23,  1908. 

(Before  Alvkestone,   L.O.J.,   Lawbance 
aad  Walton,  JJ.) 

Rex  V,  Pearson  (No.  2), 

Criminal  law— Appeal  —  Stolen  goods  — 
Receipt  of,  by  servant — No  evidence  of 
authority  by  master  to  servant  to  receive 
goods. 

A  master  cannot  be  convicted  of  receiving 
stolen  in'oj)erty  well  knowing  it  to  have 
been  stolen  where  t/ie  only  evidence  is 
t/uit  his  servant  received  the  goodsy  and 
there  is  no  evidence  Uiat  the  servant 
received  t/iem  with  the  authority  or 
knowledge  of  the  master. 

Appeal  from  a  conviction. 

George  Bennett,  Benjamin  Pearson  and 
Job  James  were  indicted  on  July  2nd, 
before  Lord  Hatherton  and  other  justices 
at  the  Staffordshire  Quarter  Sessions  with 
feloniously  stealing  on  May  5th,  1908,  at 
Tipton,  3  tons  3  cwt.  and  I  qr.  of  pig  iron, 
the  property  of  James  Bobbins  and  another  ; 
and  in  a  second  count,  with  receiving  the 
same  well  knowing  it  to  have  been  stolen. 

It  appeared  from  the  evidence  for  the 
prosecution  that  at  5  p.m.  on  May  4th  three 
stacks  of  pig  iron  stood  safe  on  the  premises 
of  the  prosecutors.  At  6  a.m.  on  May  5th 
3  tons,  3  cwt.  and  1  qr.  of  this  pig  iron  was 
missed  from  the  stacks.  At  James'  pre- 
mises, or  on  an  open  field  in  close  proximity 
to  them,  was  found  the  missing  pig  iron  on 
the  early  morning  of  May  5th.  It  was 
regularly  stacked  and  covered  with  bags. 
After  the  pig  iron  had  been  identified  a  man 
was  placed  at  some  distance  to  watch  the 
stack  of  pig  iron  that  had  been  removed. 
At  about  8  a.m.  this  man  saw  a  cart  come 
down  a  road,  turn  on  to  James'  premises, 
and  back  on  to  the  stack  of  pig  iron.  The 
name  of  Pearson,  who  was  a  marine  store 
dealer,  was  on  tne  cart,  and  Bennett  was 
driving  it  The  man  on  the  watch  then  shouted, 
and  Inspector  Burgess,  Sergeant  Cook,  one 
of  the  prosecutors,  and  Astle^,  his  employee, 
ran  up.    Astley  said  at  the  trial :  "  The  cart 
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was  backed  up  to  the  pig  iron,  when  they 
(James  and  Bennett)  saw  us  tney  were  in 
the  act  of  removing  the  pigs,  or  something 
from  the  pigs,  I  cannot  say.  I  was  behind 
the  others.  When  they  saw  us  Bennett 
laid  hold  of  the  horse's  head  and  turned  the 
trap  round  to  two  or  three  small  riddlefuls 
of  scrap."  Inspector  Burgess  and  Sergeant 
Cook  said  that  Bennett's  cart  was  backed 
up  to  the  pig  iron.  James  and  Bennett 
were  each  in  the  act  of  putting  a  pig  in  the 
cart.  The  back  of  the  cart  was  down. 
"  When  thev  saw  us  they  dropped  the  pig 
iron,  moved  the  trap  up  to  a  small  heap  of 
scrap  iron  which  was  a  short  distance  away 
and  commenced  to  put  that  into  the  cart. 
The  scrap  was  only  a  yard  or  two  from  the 
pig  iron.  Bennett  used  a  rake  and  a  shovel 
to  put  the  scrap  into  the  cart."  Burgess 
said  that  the  scrap  put  into  the  cart  was 
only  "two  bucketsfull."  James  was  then 
arrested.  On  May  9th  Bennett  was 
arrested.  When  charged  he  said  :  "  I  am 
only  a  servant,  and  have  to  do  what  my 
master  tells  me.  He  told  me  to  put  the 
horse  in  the  cart  and  go  and  fetch  the 
stuff."  There  was  no  evidence  that  Pearson 
was  present  when  this  was  said.  On  May 
11th  Pearson  was  in  custody,  and  the  three 
prisoners  were  charged  together.  They 
made  no  reply.  [There  was  other  evi4ence 
concerning  James  as  to  how  the  pi^  iron 
was  brought  to  his  premises,  which  is'not 
dealt  with  in  this  report.] 

For  the  defence  Bennett  gave  the  follow- 
ing evidence  in  chief  :  Q.  You  know  James, 
the  defendant  1— A.  Very  well.  Q.  You 
fetch  scrap  iron  from  his  place? — A.  Yes, 
many  a  time.  Q.  Do  you  remember  the 
morning  of   the   5th   of  May?— A.  I  do. 

S.  Did  James'  son  come  up  to  Pearson's 
^  ace?— A.  Yes,  sir.  Q.  You  were  in  the 
yard,  I  think?— A.  Yes.  Q.  Did  he  see 
Mrs.  Pearson?— A.  Yes.  Q.  Did  he  say 
something  to  her  ?— A.  He  asked  her  if  she 
would  send  the  cart  down  as  he  had  some 
scrap  iron,  as  he  wanted  the  money  to  go 
ragging.  I  put  the  horse  in  the  cart  and 
young  James  went  with  me.  Q.  Was  Pear- 
son there  at  all  ? — A.  No,  sir,  he  was  not  up. 
Q.  You  turned  your  horse  round  when  you 
got  to  the  place?— A.  Yes.  Q.  Had  you 
the  back  out  of  the  cart  ?— A.  No.  Q.  What 
sort  of  back  is  there?— A.  There  are  two 
backs,  a  top  board  and  a  deep  back.  There 
are  four  boards  on  my  cart.  Q.  Had  yoU 
any  out  I— A.  I  think  the  one  across  the 
front,  which  we  use  for  a  seat  board  when 
going  out  empty  .  .  .  O.  But  the  back 
was  still  in?— A.  Yes.    Did  you  ask  for  a 
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rake  and  pan  to  get  the  scrap  1 — A,  Yes. 
Q.  Did  you  see  the  police  come  down  ? — 
A.  Yes.  Q.  It  is  suggested  that  you  had  a 
pig  in  your  arms,  as  though  putting  it  in 
the  back  of  the  cart  1 — A.  I  never  touched 
a  pi^.  Q.  Would  it  be  impossible  to  get  a 
pig  m  at  the  back  of  the  cart  ?— A.  There  is 
no  man  in  England  who  could  throw  it  up. 
It  is  higher  than  throwing  it  up  here  (indi- 
cating the  jury  box).  Q.  When  the  con- 
stable came  up,  what  did  you  say  about 
coming  for  scrap  ?— A.  The  inspector  gave 
James  in  charge  of  Cooke,  and  told  him  to 
put  the  handcuffs  on  me.  He  said :  "  I 
know  what  you  have  come  for."  I  said : 
"  I  have  come  for  this  scrap,  and  if  I  don't 
take  it  I  will  not  take  anything."  He 
walked  awav.  Q.  It  is  suggested  it  was 
two  bucket!  uls  ?— A.  I  should  not  have 
waited  for  a  quarter  of  an  hour  for  two 
bucketfuls.  I  was  there  a  quarter  of  an 
hour.  Q.  Did  young  James  come  back 
with  you  to  Pearson's? — A.  Yes.  Q.  He 
was  selling  the  stuff  ?— A.  Yes.  Q.  Was  it 
weighed  in  Pearson's  yard  %  Who  weighed 
it? — A.  Mrs.  Pearson,  and  Mrs.  Pearson 
paid  for  it.  Q.  How  much  ? — A.  Thirteen 
shillings.  Q.  It  was  scrap  you  bought? — 
A.  Yes,  it  was  scrap  I  was  sent  for.  We 
had  no  idea  there  was  anything  else  on  the 
ground.  Q.  Had  Pearson  anything  to  do 
with  the  journey  on  this  morning  ?-— A.  He 
was  in  bed  when  I  went  out,  and  in  bed 
when  I  came  back.  Missus  done  the  trans- 
action. 

In  the  course  of  his  cross-examination 
Bennett  said  that  the  load  of  scrap  was 
about  13  cwt.,  and  he  did  not  ask  for  the 
rake  and  pan  until  after  the  police  had 
arrived.  He  was  asked :  Is  this  what  you 
said  to  Burgess  :  ''I  am  only  a  servant  and 
have  to  do  what  my  master  tells  me.  He 
told  me  to  put  the  horse  in  the  cart  and 
fetch  the  stuff."— A.  No.  Q.  Any  of  it?— 
A.  Yes.  9.  What  did  you  say  ?— A.  I  told 
him  as  missus  sent  me.  Q.  Did  you  say 
you  were  only  a  servant? — A.  Yes,  I  said 
1  was  only  a  servant  in  Pearson's  employ, 
and  the  missus  sent  me  for  a  load  of  small 
cast.  Q.  Did  you  say  you  had  to  do  what 
your  master  told  you  ? — A.  Yes,  and  missus. 
Q.  Did  you  also  say :  Master  told  me  to 
put  the  horse  in  the  cart  and  fetch  the 
stuff  ?— A.  No,  I  did  not 

Pearson  gave  evidence  and  said  that  on 
the  morninff  of  May  5th  he  was  ill  and  in 
bed.  He  did  not  know  anything  about 
Bennett's  journey  until  he  arrived  back  at 
about  9  a.m. 

In  cross-examination  he  said  he  did  not 
give   this    explanation  to  the  magistrates 
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because  his  solicitor  was  then  going  away. 
When  charged  he  had  made  a  reply.  lie 
said  :  *'  I  know  nothing  about  it" 

Mrs.  Pearson  and  James'  son  gave  evi- 
dence corroborating  Bennett's  evidence. 
James  also  gave  evidence. 

The  Chairman  summed  up  the  case  to 
the  lury  as  follows  : 

With  re^rd  to  George  Bennett  and 
Benjamin  Pearson  you  may  dismiss  from 
your  minds  the  question  of  stealing.  With 
regard  to  them  it  will  be  a  question  of 
receiving.  With  James,  of  course,  it  is 
different.  I  think  it  is  quite  possible  there 
will  be  some  sympathy  m  your  minds  with 
regard  to  Qeorge  Bennett,  and  it  may  be 
possible  that  you  will  think  he  was  acting, 
so  to  s[)eak,  under  comjmlsion  of  his  master, 
but  still,  if  you  think  by  the  evidence  that 
he  did  know  these  goods  were  not  his 
master's,  and  were,  in  fact,  stolen  goods,  of 
course  he  ought  to  be  convicted.  The  law 
with  regard  to  receiving  has  already  been 
laid  down  by  learned  counsel.  The  only 
thing  I  ought  to  warn  you  against  once 
more  is  that  you  must  try  and  dismiss  from 
your  minds  entirely  the  fact  that  any  of 
the  prisoners  were  before  you  yesterday, 
and,  as  far  as  you  are  concerned,  they  ought 
to  appear  to  you  three  innocent  men  until 
you  are  satisfied  whether  they  are  guilty  or 
not. 

The  jury  found  all  the  prisoners  guilty 
of  receiving  the  pig  iron  well  knowing  it  to 
have  been  stolen.  Bennett  was  bound  over 
for  twelve  months.  Pearson  was  sentenced 
to  twenty-one  months'  imprisonment  with 
hard  labour,  the  sentence  to  run  concur- 
rently with  a  sentence  imposed  on  the 
preceding  day.  James  was  sentenced  to 
three  months'  imprisonment  with  hard 
labour. 

Pearson  appealed. 

Graham  Miltvardy  for  the  appellant — 
There  was  no  evidence  against  Pearson. 
The  statement  Bennett  is  alleged  to  have 
made  to  Burgess  cannot  be  evidence  against 
Pearson.  If  Bennett  took  hold  of  a  piece 
of  the  pig  iron  and  dropped  it,  that  Ls  not 
evidence  against  Pearson.  Nor  is  the 
evidence  that  he  made  no  reply  when 
charged. 

R,  J,  Lawrence,  for  the  Crown.— The 
possession  of  a  servant,  with  the  authority 
of  his  master,  is  the  possession  of  Uie 
master.  The  fact  that  Bennett  handled  the 
pig  iron  and  then  put  it  down,  having 
backed  the  cart  to  the  stack,  was  evidence 
of  the  possession  of  the  servant  See  R.  v. 
Smith   {1855),    19   J.    P.    358.      Pearson's 
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omitting  to  reply  wben  charged,  and  the 
fact  that  he  did  not  set  up  this  defence 
before  the  magistrates  is  some  evidence 
that  he  knew  about  Bennett's  journey 
before  he  went,  and  indeed  sent  him. 

Walton,  J.— We  think  that  this  convic- 
tion must  be  quashed.  There  is  no  doubt 
that  the  possession  of  a  servant  may  be  the 
possession  of  his  master ;  but  in  that  case 
there  must  be  some  evidence  that  the  master 
knows  of  the  possession  of  the  servant. 
In  this  case  there  was  none.  The  appeal 
must  be  allowed  and  the  conviction 
quashed. 

Appeal   alloioed    and    conviction 
qtiashed. 

Solicitors  for  the  appellant :  Willcock  and 
Taylor,  Wolverhampton. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 
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July  10,  1908. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Channell,  JJ.) 

Rex  v.  Butcher. 

Criminal  law— Sale  of  goods  to  which  false 
trade  description  applied- Exemption 
in  case  of  trade  description  applied  in 
1887  to  goods  of  a  particular  class  to 
indicate  the  particular  class— Merchan- 
dise Marks  Act,  1887  (50  &  51  Vict, 
c.  28),  ss.  2  (2),  3  (1),  18. 

Where  cigars  made  in  this  country,  but 
partly  composed  of  Havana  tobacco,  are 
sold  in  boxes  with  Spanish  nam^s  and 
pictures  upon  them  similar  to  those 
containing  Havana  cigars  made  and 
grown  in  Cuba,  they  are  not  sold  under 
a  trade  description  lawfully  and  gene- 
rally applied  in  1887  to  goods  of  a 
particular  class  to  indicate  the  par- 
tictdar  class  within  the  meaning  of  s,  18 
of  the  Merchandise  Marks  Act,  1887, 
although  such  British  cigars  were  sold 
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in  1887  in  boxes  with  similar,  but  not 
the  same,  names  and  pictures  upon 
them. 

On.  these  fwcts^  therefore,  a  conviction  under 
s.  2  (2)  of  the  Merchandise  Marks  Act, 
1887,  for  selling  two  boxes  of  cigars  to 
which  a  false  trade  description  loas 
applied,  was  upheld,  the  court  holding 
that  the  exemption  under  «.  18  of  ilie 
Act  had  no  application  to  the  case,  and 
supporting  the  direction  of  the  learned 
judge  who  tried  the  case,  to  the  effect 
that  s.  18  was  intended  to  protect  one 
jyarticular  trade  description,  which  2oas 
like  a  trade  mark,  attached  to  a  par- 
ticular class  of  goods. 

Appeal  from  a  conviction  at  the  Central 
Criminal  Court,  before  the  Common 
Serjeant,  for  selling  two  boxes  of  cigars 
to  which  a  false  trade  description  was 
applied  contrary  to  s.  2  (2)  of  the  Merchan- 
dise Marks  Act.  1887.  The  defendant,  who 
had  elected  under  s.  2  (6)  of  the  Act  to  be 
tried  on  indictment,  was  fined  £50,  with 
the  alternative  of  a  month's  imprisonment. 
The  appeal  was  based  on  law  on  the  ground 
that  tne  Common  Serjeant  had  mis- 
directed the  jury. 

It  appeared  from  the  evidence  that  the 
appellant  had  sold  two  boxes  of  cigars  to  a 
man  who  had  asked  for  M,  cigars.  The 
cigars  were  made  in  Britain,  and  were  only 
in  part — though  in  one  box  to  the  extent  of 
over  eighty  per  cent— composed  of  Havana 
tobacco.  The  cigars  in  one  of  the  boxes 
were  known  as  Alegato  ci^rs,  and  outside 
the  box  were  the  words  "  Flor  de  Alegato," 
"  Flor  Fina,"  and  "  Fabrica  de  cigarros  para 
personas  de  gnsto,  Exquisitas  Cicarros. 
superiores."  There  were  also  medals  and 
pictures  of  people  with  hats,  and  the  initials 
'*A.  E.  &  Co.^  Inside  the  box  were  the 
words  "Gran  fabrica  de  tabacos  finos. 
superiores,"  and  "  Cuba "  on  a  picture  ot 
the  island  of  Cuba,  and  "  Marca  Especiale." 
The  other  ci^rs  were  known  as  Creanzo 
cigars.  On  tnis  box  were  the  words  "  Flor 
de  Creanzo,  Tabacos  Primeros,  Creanzo," 
and  a  picture  of  a  lady,  said  to  be  a  Spanish 
lady,  and  also  of  a  plantation.  On  this 
box  also  there  were  pictures  of  medals  and 
the  words  "Flor  de  la  Creanzo"  and 
"  Fabricas  de  Tabacos."  In  this  box  there 
was  also  an  inset  printed  in  three  languages 
—Spanish,  German  and  English—**  In  view 
of  tne  many  imitations  of  our  brand  that 
are  being  put  on  the  market  by  unscrupu- 
lous persons  who  hope  to  be  enabled  to  sell 
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their  goods  on  the  strength  of  the  universal 
reputation  that  ours  have  acquired,  we  beg 
to  call  the  attention  of  our  patrons  and  the 

Eublic  in  general  to  the  fact  that  our  brand 
as  stamped  on  the  lid  of  every  box  the 
name  *  Creanzo  y  Cia.' " 

The  defence  called  evidence  to  prove  that 
a  similar  sort  of  "  get-up "  had  oeen  used 
with  British  made  cigars  for  thirty  or  forty 
years.  The  "get-ups"  were  not  identical, 
because  each  maker  had  his  own.  The 
labels  were  made  in  Germany  and  supplied 
simultaneously  to  Havana  and  London. 
Witnesses  on  both  sides  agreed  that  Havana 
cigars  were  cigars  made  in  Cuba  of  tobacco 
grown  there. 

By  8.  2  (2)  of  the  Merchandise  Marks  Act, 
1887  (50  &  51  Vict.  c.  28)  : 

"  Every  person  who  sells,  or  exposes  for, 
or  has  in  his  possession  for,  sale,  or  any  pur- 
pose of  trade  or  manufacture,  any  goods  or 
things  to  which  any  for^  trade  mark  or 
false  trade  description  is  applied,  or  to 
which  any  trade  mark  or  mark  so  nearly 
resembling  a  trade  mark  as  to  be  calculated 
to  deceive  is  falsely  applied,  as  the  case  may 
be,  shall,  unless  he  proves— 

"(a)  That  having  taken  all  reasonable 
precautions  against  committing  an  offence 
against  this  Act,  he  had  at  the  time  of  the 
commission  of  the  alleged  offisnce  no  reason 
to  suspect  the  genuineness  of  the  trade 
mark,  mark,  or  trade  description  ;  and 

"(b)  That  on  demand  made  by  or  on 
behalt  of  the  prosecutor,  he  gave  all  the 
information  in  his  power  with  respect  to 
the  persons  from  wnom  he  obtained  such 
goods  or  things ;  or 

"(c)  That  otherwise  he  had  acted  inno- 
cently ;  be  guilty  of  an  offience  against  this 
Act." 

By  s.  3  (1) :  "For  the  purposes  of  this 
Act  ...  the  expression  *  trade  descrip- 
tion'means  any  description,  statement,  or 
other  indication,  direct  or  indirect,  ... 
(b)  as  to  the  place  or  country  in  which  any 
goods  were  made  or  produced,  or  .  .  . 
(d)  as  to  the  material  of  which  any  ^oods 
are  composed,  or  (e)  as  to  any  goods  being 
the  subject  of  an  existing  patent,  privilege, 
or  copyright, 

"  and  the  use  of  any  figure,  word,  or  mark 
which,  according  to  the  custom  of  the  trade, 
IS  commonly  taken  to  be  an  indication  of 
any  of  the  above  matters,  shall  be  deemed 
to  be  a  trade  description  >vithin  the  meaning 
of  this  Act : 

"  The   expression    *  false   trade  descrip- 
tion'  means  a  trade  description  which  is 
false  in  a  material  respect  as  r^ards  the 
goods  to  which  it  is  applied,  and  includes 
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every  alteration  of  a  trade  description, 
whether  by  way  of  addition,  effacement,  or 
otherwise,  where  that  alteration  makes  the 
description  false  in  a  material  respect,  and 
the  fact  that  a  trade  description  is  a  trade 
mark,  or  part  of  a  trade  mark,  shall  not 
prevent  such  trade  description  being  a  false 
trade  description  within  tne  meaning  of  this 
Act." 

By  s.  18  :  "  Where,  at  the  passing  of  this 
Act,  a  trade  description  is  lawfully  and 
generally  applied  to  goods  of  a  particular 
class,  or  manufactured  by  a  particular 
method,  to  indicate  the  particular  class  or 
method  of  manufacture  of  such  goods,  the 
provisions  of  this  Act  with  respect  to  false 
trade  descriptions  shall  not  apply  to  such 
trade  description  when  so  applied :  Pro- 
vided that  where  such  trade  description 
includes  the  name  of  a  place  or  country, 
and  is  calculated  to  mislead  as  to  the  place 
or  country  where  the  goods  to  which  it  is 
applied  were  actually  made  or  produced, 
and  the  g^oods  are  not  actually  made  or 
produced  in  that  place  or  country,  this 
section  shall  not  apply  unless  there  is  added 
to  the  trade  description,  immediately  before 
or  after  the  name  of  that  place  or  country, 
in  an  equally  conspicuous  manner,  with  that 
name,  tne  name  ol  the  place  or  country  in 
which  the  goods  were  actually  made  or  pro- 
duced, with  a  statement  that  they  were  made 
or  produced  there." 

In  the  course  of  the  summing-up  to  the 
jury  the  Common  Serjeant  said:  "There 
IS  another  exemption  which  was  alluded  to, 
and  it  is  only  necessary  to  refer  to  it  in 
order  to  get  rid  of  it  Under  this  Act, 
which  in  1887  made  unlawful  and  punish- 
able certain  things  for  which  there  was  no 
})rovision  till  the  Act  of  1887  changed  the 
aw,  it  is  provided  that  if  at  that  time  a 
particular  trade  description— we  know  what 
that  is— was  used  to  indicate  the  particular 
class  of  goods  or  special  manufacture  of 
goods— you  see  that  these  words  are  applied 
to  particular  goods — they  are  not  to  be  used 
generally  so  as  to  apply  to  all  sorts  of  goods, 
but  are  applied  to  one  class — that  that 
trade  descnption  soused  to  designate  a  par- 
ticular sort  of  goods  might  still  be  used. 
There  is  no  evidence  here  that  those  are  the 
indications  which  are  said  by  the  prosecu- 
tion to  be  a  false  trade  description — ^that 
either  in  the  case  of  the  Crc^nzo,  or  in  the 
case  of  the  Alegato,  these  things  which  have 
been  called  the  ^get-up'  on  the  cif^ars,  and 
which  are  put  on  the  boxes,  were  m  use  in 
1887,  and  were  used  to  denote  the  particular 
class  or  method  of  manufacture.  What  we 
have  got  is  this.    We  have  got  evidence 
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which  is  called  for  the  defence  that  before 
1887  the  Spanish  words  *  Colorado/  *  Colo- 
rado Claro,  *Claro,'  *Mediiro.'  and  so  on, 
were  used  in  connection  with  all  cigars^  both 
Havana  cigars  and  cigars  from  the  continent. 
That  general  use  is  not  what  is  provided  for 
by  that  section.  That  section  is  to  protect  one 
particular  trade  description  whicn  is  like  a 
trade  mark  attached  to  a  particular  class  of 
goods."  He  also  said  :  "  Of  course  I  have 
explained  to  you  that  it  is  material  that 
they  should  be  indicated  as  Havana  cigars. 
There  is  no  charge  of  fraud  here  ;  if  there 
was  fraud  I  suppose  it  was  committed  by 
somebody  else ;  the  only  question  is  whether 
there  was  on  the  boxes,  or  either  of  them, 
such  an  indication  that  the;^  were  Havana 
cigars.  If  there  was  such  an  indication,  was 
it  material  ?  '  Material '  does  not  mean  that 
any  one  particular  person  would  be  deceived 
about  the  cigars,  it  does  not  mean  that  the 
indication  took  effect  on  the  purchaser,  or 
that  the  purchaser  knew  what  the  indica- 
tions were.  .  .  .  The  main  question  is 
whether  the  get-up,  as  it  is  called,  or  these 
things  which  were  put  into  boxes  indicated 
that  they  were  what  is  called  *  Havana 
cigars.'  If  they  were,  that  part  of  the  case 
is  made  out.  it  has  nothing  to  do  with  a 
case  of  deceiving  this  purchaser— that  does 
not  arise  here.  It  may  arise  where  a  man 
knows  perfectly— I  supf)Ose  you,  gentlemen, 
would — when  a  man  goes,  in  order  to  get  a 
sample,  to  see  whether  it  is  right  or  wrong. 
That  question  does  not  arise  here.  It  is  not 
a  question  of  fraud." 

Iluvie-  Williams,  K.C.  (St.  John  Morrow 
with  him),  for  the  appellant.— It  was  a 
question  for  the  jury,  having  regard  to  s.  18 
of  the  Act,  whether  or  not  the  trade  descrip- 
tion relied  on  by  the  prosecution  was 
identical  with  the  trade  description  obtain- 
ing before  1887,  for  all  kinds  of  cigars,  and 
if  they  had  found  that  it  was  the  defendant 
should  have  been  acquitted.  Secondly,  the 
learned  Common  Serjeant  omitted  to  tell 
the  jury  that  in  considering  the  alleged 
"falsity*'  of  the  "trade  description"  they 
might  take  into  consideration  the  fact,  as 
proved  by  the  defence,  that  a  similar  descrip- 
tion with  reference  to  British  made  cigars 
had  been  in  general  use  since  the  manufac- 
ture began.  The  evidence  was  that  this 
Spanish  get-up  was  before  1887  lawfully 
and  generally  applied  to  cigars  of  all  kinds 
to  indicate  cigars.  The  defendant,  theie- 
fore,  brought  nimself  within  the  terms  of 
s.  18,  and  the  jury  were  misdirected  in  being 
told  that  there  was  no  evidence  which  would 
entitle  them  to  acquit  the  defendant  under 
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8.  18.  Further,  the  learned  Common 
Serjeant  should  have  told  the  jury  that 
they  must  be  satisfied  that  this  ^t-up 
would  have  some  influence  on  the  mind  of 
a  purchs^er  tending  to  lead  him  to  the  con- 
clusion that  he  was  buying  a  Havana  cigar. 
See  Starey  v.  Chilworth  Gunpowder  Co, 
{1889\  54  J.  P.  436 ;  24  Q.  B.  D.  90,  and 
Gridley  v.  Swinborne  (1888),  52  J.  P.  791  ; 
5  T.  L.  R.  71.  [Avori/,  K.C,  for  the  Crown, 
mentioned  Cojipen  v.  Moore  (1898),  62  J.  P. 
453 ;  [1898]  2  Q.  B.  300.] 

Avory,  K.C.  (Bodkin  with  him),  for  the 
Crown,  were  not  called  upon  to  argue. 

Alverstone,  L.C.J.—  In  this  case  the 
defendant  was  indicted  in  six  counts  for 
selling  goods  to  which  a  certain  false  trade 
de.scription  had  been  applied,  namely,  false 
indications  as  to  the  place  and  country  in 
which  the  goods  were  made  and  produced, 
some  suggesting  that  they  were  tnade  in 
Havana  m  the  island  of  Cuba,  others 
that  they  ^ere  made  of  Havana  tobacco, 
others  that  they  were  produced  in  Havana. 
It  is  not  necessary  to  distinguish  between 
the  diflferent  counts.  It  is  not  seriously 
suggested  that  there  is  not  evidence  that 
the  trade  description  was  false.  The  words 
of  the  Act  are :  "  Every  person  who  sells 
.  .  .  any  goods  ...  to  which  .  .  . 
any  false  trade  description  is  applied,"  and 
a  "  trade  description  means  "  any  descrip- 
tion, or  other  indication,  direct  or  indirect 
.  .  .  as  to  the  place,  or  country,  in  which 
any  goods  were  made  or  produced,  or  as  to 
the  material  of  which  any  goods  are  com- 
posed." Now  it  is  not  contended  by  Mr. 
Hume-  Williams  that  there  was  no  evidence 
that  that  trade  description  was  false,  and 
in  my  judgment  it  is  material  to  observe, 
with  reference  to  a  great  part  of  his  argu- 
ment, as  the  learned  Common  Serjeant 
observed,  that,  if  there  was  a  defence,  it 
could  have  been  made  by  the  defendant 
proving  that  he  had  taken  all  reasonable 
precautions,  and  had  no  reason  to  suspect 
the  genuineness  of  the  trade  description, 
or  that  he  otherwise  acted  innocently ;  but 
it  was  not  made  for  a  reason  given,  which 
is  to  our  minds  wholly  inadequate,  namely, 
that  the  defendant  had  made  a  slip  before, 
and  had  been  fined  £20  for  selling  cigars 
under  the  name  of  "  Murias,"  or  which  nad 
the  name  of  "Muria"  on  them,  and  which 
were  not  Murias.  That  seems  to  me  an 
inadequate  reason  for  the  gentleman  not 
proving  that  he  did  not  commit  this  offence. 
Therefore  with  regard  to  that  defence  there 
is  no  doubt    Now  Mr.  Hume-  Williams  has 
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suggested  that  a  part  of  the  case  was  not 
properly  dealt  with  because  the  learned 
judge  did  not  tell  the  jury  that  before  they 
could  convict  they  must  be  satisfied  that 
the  purchaser,  or  someone,  was  misled  by  the 
false  trade  description.  I  cannot  take  that 
view.  I  think  if  ne  did  not  do  it,  he  rightly 
did  not  do  it.  Ever  since  Coppen  v.  Moore, 
supra,  and  ever  since  those  cases  which 
dealt  with  the  application  of  marks,  and 
the  selling  with  a  false  trade  description,  I 
have  always  understood  that  it  is  tne  put- 
ting of  the  goods  on  the  market,  and  the 
selling  of  the  goods  with  the  false  trade 
description,  that  is  prima  facte  the  offence. 
Therefore  on  the  first  point  I  cannot  see  the 
slightest  suggestion  for  saying  that  the 
learned  Common  Serjeant  went  wrong. 
Then  came  what  I  think  was  the  main  point 
of  Mr.  Hume-  William^^  argument.  He  said 
that  he  had  a  good  defence  under  s.  18,  and 
that  the  learned  Common  Serjeant  mis- 
directed the  jury  as  to  the  true  construction 
of  s.  18,  and  the  particular  passage  on 
which  Mr.  Williams  relies  is  the  passage 
in  the  summing-up  which  begins  at  p.  35, 
and  goes  to  p.  36  (quoted,  smyra),  in  which, 
in  effect,  he  tells  the  jury — I  am  only  para- 
phrasing the  words— that  that  section  is 
to  protect  one  particular  trade  description, 
which  is  like  a  trade  mark  attached  to  a 
particular  class  of  goods.  That  is  the  one 
sentence  which  is  attacked.  I  should  have 
thought  it  was  exactly  right.  There  are 
other  sentences  which  are  in  accordance 
with  that,  which  make  it  quite  clear.  Now, 
Mr.  Hume-  Williams  says  this,  and  he  is 
obliged  to  say  it  on  behalf  of  his  client : 
All  the  way  along,  for  twenty-five  or  thirty 
years,  there  have  been  Spanish  cigars, 
Cuban  and  Havana  cigars,  and  British 
cigars,  and  there  has  been  no  one  definite 
mark  applied  to  the  one  or  the  other,  but 
the  marks  have  been  approximating  to  one 
another  as  nearly  as  possible,  and  they  have 
shifted  from  time  to  time:  sometimes  the 
British  has  gone  first,  and  sometimes  the 
others  have  gone  first,  but  they  all  along 
have  had  marks  upon  them  which  might 
indicate  in  the  British  ci^r  that  it  was 
sold  under  the  Spanish  description,  and 
under  a  description  which  you  must  take 
it  for  this  purpose  is  a  false  description, 
because  that  is  what  it  is  intended  to  pro- 
tect. Now  the  curious  thing  here  is  that  in 
this  case  it  is  not  a  description  of  the 
particular  goods,  or  a  particular  class  of 
manufacture,  but  it  is  that  all  British- 
made  cigars  are  to  bo  protected,  or  are 
to  be  allowed  to  be  sold  under  what  is 
ex  hypothesi  a  false  trade  description, 
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because  they  always  have  been.  Now  I  am 
()uite  clear  that  tnat  is  not  what  the  Act 
intended,  and  I  think  that  the  ruling  of  my 
brother,  the  learned  Common  Serjeant, 
was  perfectly  accurate.  But  there  is  really 
one  conclusive  answer  which  Mr.  Jlume- 
Williams—a,nd  he  would  have  answered  if 
anybody  could  —  has  not  been  able  to 
answer.  What  is  intended  to  be  protected 
under  this  section  is  a  trade  description, 
lawfully  and  generally  applied  to  goods  of 
a  particular  class,  or  manufactured  by  a 
particular  method,  to  indicate  the  particu- 
lar class  or  method  of  manufacture  of  such 
goods.  Now  Mr.  Hume-  Williams  is  obliged 
to  admit  that  what  was  previously  being 
done,  in  relation  to  Britisn  goods,  was  an 
attempt  to  describe  them  as  Spanish,  or 
Cuban,  or  Havana  goods.  People  did  not 
want  to  mark  them  as  British  goods.  They 
wanted  to  get  them  as  near  as  they  could  to 
the  Spani^  goods,  and  accordingly  they 
adopted  for  years  the  Spanish  ladies,  and 
the  crown,  and  the  Cuban  map,  and  the 
Spanish  words  "Fabrica  de  TaDacos,"and 
all  sorts  of  things— everything  except  marks 
indicating  that  they  were  of  British  manu- 
facture. It  was  that  evil  that,  in  part,  at 
any  rate,  the  Act  meant  to  stop.  What  it 
did  was  to  say  that  those  well-known  con- 
ventional descriptions  which  had  been 
applied  to  various  classes  of  goods  should 
be  protected.  M^  brother  Channell,  J., 
put  a  very  apposite  case,  that  of  the  "  Brus- 
sels carpet,"  and  I  think  one  could  remem- 
ber some  scores  of  others.  The  case  before 
Lord  Coleridge  was  concerned  with  **Swin- 
borne's  patentrefined  isinglass,"  or  something 
of  that  sort ;  but  there  will  be  found  in  the 
books,  in  connection  with  a  variety  of 
manufactures,  secondary  meanings  applied 
to  names,  wLich  would  be  misleading  if 
they  were  now  to  be  construed  for  the  first 
time,  or  were  to  be  construed  for  the  first 
time  after  the  passing  of  the  Act.  That  is 
what  the  statute  meant  to  protect.  In  my 
opinion  there  was  no  misdirection ;  and  the 
statute  was  properly  explained  to  the  jury. 
We  have  not  heard  the  evidence,  but  1  say. 
from  the  few  samples  of  it  which  were  read 
to  us,  I  doubt  whether  there  is  anything 
approaching  a  suggestion  that  the  make-up 
or  get-up  had  been  used  for  the  purpose  of 
indicating  British  'manufactures,  and  of 
negativing  Havana  manufacture,  or  Havana 
tobacco.  In  our  judgment  the  summing-up 
of  the  learned  Common  Serjeant  was  per- 
fectly correct.  The  evidence  which  he  nad 
before  him  was  obviously  evidence  on  which 
the  jury  could  come  to  the  conclusion  that 
the  trade  description  was  false.    There  was 
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no  defence  set  up  under  the  provisions  of 
s.  2  (2),  and  therefore  we  are  clearly  of 
opinion  that  the  appeal  must  be  dismissed. 

Appeal  diimiBsed. 

Solicitor  for  the  appellant :  C.  Urquhart 
Fisher. 

Solicitors  for  the  Crown  :  McKenna  <fc 
Co, 
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COURT  OF  CRIMINAL  APPEAL. 


July  30,  1908. 

(Before  Lawrance,  Ridley  and 
Darling,  JJ.) 

Rex  v.  Jefferson. 

Criminal  law — Appeal — Issue  whether  fit 
to  plead —Defence  of  insanity — Crimi- 
nal Appeal  Act,  1907  (7  Edw.  7,  c.  23), 
s.  5  (4). 

There  is  no  appeal  under  the  Criminal 
Ajypeal  Act,  1907,  against  the  verdict  of 
a  jury  on  an  issue  (is  to  whether  a  pri- 
soner is  of  sound  mind  and  understand- 
ing so  as  to  be  capable  of  pleading  and 
taking  his  trial, 

J.  was  found  on  a  road  cutting  off  the  head 
of  a  woman  with  a  table  knife.  When 
spoken  to,  he  continued  to  cut  off  the 
head.  On  helj>  being  obtained,  J,  was 
found  to  have  taken  the  body  into  a 
field,  where  he  was  cutting  off  the  arm 
of  the  woman.  On  being  spoken  to 
again,  lie  continued  to  cut  at  the  arm. 
On  being  threatened  with  a  crowbar,  he 
threw  down  the  knife  and  was  secured, 
but  he  insisted  on  taking  with  him  the 
umbrella,  hat  and  corsets  of  the  woman, 
and  sj>oke  to  those  arresting  him,  of  the 
prices  he  would  get  for  these  articles. 
There  were  twenty-eight  wounds  on  the 
woman,  who  had  been  stripped  of  her 
clothes.  The  tooman's  purse  with  money 
in  it  was  found  in  the  possession  of  X 
Five  days  before  the  murder  J,  was  dis- 
charged from  prison,  where  he  hadpro- 


72  J.  P.  467. 

perly  conducted  himself,  and  in  the 
opinion  of  the  prison  officials  J,  was 
sane  on  leaving  the  prison, 

J,  was  tried  for  murder,  and  the  jury 
having  found  that  the  prisoner  was 
then  of  sound  mind  and  understanding 
so  as  to  be  capable  of  pleading  and 
taking  his  trial,  the  prosecution  j^oved 
the  facts  which  have  been  mentioned. 
For  the  defence  three  doctors  were 
called.  The  first,  a  doctor  in  an 
asylum,  was  of  opinion  that  the  pri- 
soner wa,s,at  the  time  of  committing  the 
offence,  insane  ;  he  knew  he  was  killing 
a  woman,  but^  in  his  opinion,  the  pri- 
soner did  not  know  he  ivas  doing  wrona. 
The  other  two  doctors  were  from  the 
prison,  where  they  liad  had  the  prisoner 
under  observation  from  May  6th  to 
July  20th,  In  their  opinion  the  pri- 
soner knew  that  he  was  doing  wrong, 
but  he  did  not  know  hoto  lorong,  nor 
did  he  know  the  quality  of  the  a^ct  or 
appreciate  it.  All  three  doctors  were  of 
opinion  that  the  prisoner  suffered  from 
hallucinations  and  delusions.  When 
in  prison  t/ie  prisoner  had  a^ked  a 
toarder,  **  Do  you  think  I  will  get  hung 
for  it?"  7%e  prisoner  was  found 
guilty  and  sentenced  to  death.  On 
appeal,  after  some  argument,  counsel 
for  the  Crown  admitted  he  could  not 
contend  tliat  the  verdict  was  satisfac- 
tory. 

Held,  that  the  verdict  was  unsatisfactaiy 
and  that  the  sentence  must  be  quashed. 
Order  made  under  s.  6  (4)  of  the  CHmi- 
nal  Appeal  Act,  1907,  that  the  appellant 
he  kept  in  custody  as  a  criminal  Lunatic 
under  the  Trial  of  Lunatics  Act,  1883, 
as  if  a  special  verdict  had  been  found 
by  the  jury  under  that  Act, 

Appeal  against  a  conviction  for  murder 
and  sentence  of  death  passed  by  Bigham,  J., 
at  Leeds  Assizes  on  July  20th. 

The  jury,  having  heard  medical  evidence, 
found  tnat  the  prisoner  was  of  sound  mind 
and  understanding  so  as  to  be  capable  of 
pleading  and  taking  his  trial. 

The  defence  set  up  was  that  of  insanity. 
The  evidence  as  to  the  murder,  which  was 
not  disputed,  and  the  evidence  of  the  three 
doctors,  appears  from  the  summing  up  of 
Bigham,  J.,  which  was  as  follows : 

Gentlemen  of  the  jury,  this  man  un- 
doubtedly committed  a  murder  of  the  most 
ferocious  and  dreadful  character.    The  only 
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question  which  you  have  to  determine  is 
whether  when  he  was  committing  that  act 
he  knew  that  he  was  doing  wrong.  I  shall 
have  to  say  something  more  upon  that 
point  before  I  finish  my  observations,  but  I 
want  to  direct  your  attention  at  once  to  the 
(luestion  which  you  have  to  determine  so 
that  you  may  follow  my  observations  with 
reference  to  the  evidence,  and  follow  them 
in  connection  with  the  question  which  you 
have  to  answer  and  let  me  know  when  he 
was  murdering  that  woman  whether  he  knew 
he  was  doing  a  wrong  act.  The  facts  of  the 
crime  itself  are  extremely  simple.  It  was  on 
May  5th,  a  few  days  apparently  after  this 
unfortunate  man  had  come  out  of  prison, 
that  he  came  from  North  Shields  to  Leeds, 
and,  being  in  Leeds,  he  set  out  to  walk  to 
Otley.  At  4.30  in  the  afternoon,  and  there- 
fore in  broad  daylight,  he  was  discovered 
by  the  witness,  Helliwell,  the  grocer,  in  the 
road,  bending  over  a  dead  body  of  a 
woman.  Helliwell,  at  first,  apparently 
supposed  it  was  the  body  of  a  man,  but  it 
was  in  fact  the  body  of  this  woman,  Todd. 
When  he  came  up  the  prisoner  was  in  the 
very  act  of  cutting  the  head  off  the  body, 
and  Halliwell  said  to  him,  "  What  are  you 
doing  ?"  The  prisoner  looked  up  and  went 
on  carving  with  the  knife.  You  have  seen 
the  knife.  It  was  a  table  knife  which  he 
had  in  his  pocket,  and  which,  although  we 
have  no  direct  evidence  of  it — because  the 
information  comes  from  hearsay;  from 
something  which  some  of  his  relations  have 
said,  or  one  of  his  relations  had  .said— had 
apparently  been  taken  from  his  brother-in- 
law's  house,  either  that  morning  or  the 
night  before  when  he  left  his  brother-in- 
law's  house  to  go  to  Leeds.  Mr.  Helliwell 
tells  you  he  went  in  his  trap,  which  he  was 
driving,  from  this  place  to  a  place  where 
there  was  a  telephone,  to  call  for  the  police, 
and  when  he  was  there  he  came  across  two 
men  who  were  working  together,  one  of 
whom  has  been  called  before  you,  a  man 
named  Bowman^  and  with  these  two  men 
he  returned  in  his  trap  to  the  point  in  the 
road  at  which  he  left  the  prisoner.  When 
he  got  there  the  prisoner  was  not  to  be 
seen  in  the  road.  He  stood  up  in  his  trap 
and  the  other  two  men  got  down  and 
looked  over  the  wall  that  separated  the 
field  from  the  road,  and  there  they  saw  the 
prisoner  in  the  field  hacking  the  body  of 
the  dead  woman  and  cutting,  or  attempting 
to  cut,  an  arm  off.  He  was  in  a  position  in 
the  field  at  the  time  (and  so  was  the  dead 
body  so  far  as  I  understand)  which  would 
prevent  him  from  being  seen  by  anybody  in 
the  road ;  but  they  were  in  this  trap  and 
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they  could  see  from  the  trap,  and  they 
looked  over  the  wall,  and  in  that  way  they 
saw  it.  One  of  them  called  to  him  to  stop. 
This  is  the  first  witness's,  Mr.  Helliwell  s, 
evidence.  He  says  he  looked  up  but  did 
not  ceeise  cutting.  Then  one  of  the  two 
men  who  were  with  Helliwell  took  up  the 
crowbar  which  they  had  brought  with  them 
apparently  for  the  purpose  of  coercing  the 
man  if  it  were  necessary  to  do  so,  and 
threatened  him  with  the  crowbar.  Then 
when  they  called  to  him  to  throw  away  the 
knife  and  showed  him  the  crowbar,  he  did 
throw  away  the  knife  and  they  got  hold  of 
the  prisoner.  The  prisoner  was  then  assisted 
to  climb  over  the  wall,  and  he  took  over 
the  wall  with  him  apparently  the  woman's 
umbrella,  the  hat  and  the  corsets.  He  had 
stripped  her  and  she  was  practically  naked. 
She  had  nothing  left  on  her  body  but  one 
stocking.  These  three  things,  which  he 
apparently  considered  of  some  value,  be- 
cause he  said  to  the  men  who  were  there 
that  he  could  get  so  much  for  one  and  so 
much  for  the  other,  the  prisoner  brought 
away  with  him  across  the  wall.  He  had,  in 
fact,  also  in  his  pocket  the  woman's  purse, 
with  some  money  in  it,  and  it  is  said  that 
he  had  a  handkerchief  which  had  belonged 
to  the  woman.  He  had  a  white  handker- 
chief in  his  pocket  undoubtedly ;  but  the 
husband  of  the  w^oman  is  not  able  to 
identify  it  as  having  been  the  woman's 
handkerchief.  There  then  took  place  a 
conversation.  One  of  the  two  men  who 
were  with  Helliwell  said  to  him,  "What 
are  you  going  to  do  with  those  things?" 
and  he  answered  that  he  could  make  so 
much  for  the  one  and  so  much  for  the  other. 
The  statement  made  by  him  as  to  what 
he  had  been  doing  previously  is  probably 
more  correctly  given  by  George  Bowman, 
one  of  the  two  men,  than  by  Helliwell,  who 
does  not  appear  to  have  any  distinct  recol- 
lection as  to  where  he  said  he  had  come 
from.  Bowman  says  the  prisoner  says  he 
had  come  that  day  from  North  Shields  to 
Leeds  by  train.  That  appears  to  have  been 
true,  and  that  he  had  walked  from  Leeds 
towards  Otley.  He  said  he  was  going  to 
Otley  to  do  some  burglary.  You  heard  the 
prisoner  interrupt  Helliwell  when  Helliwell 
made  a  statement  of  the  same  kind,  saying 
that  it  was  not  true  that  he  said  he  was 
going  to  Otley  to  commit  any  offence  ;  but 
what  he  said  was  he  was  going  to  Otley  to 
seek  work.  Then  Bowman  said  the  prisoner 
appeared  to  be  cool  in  his  manner.  Then 
he  was  taken  possession  of  by  Sergeant  Cook, 
and  taken  away.  To  Sergeant  Cook,  on  his 
way  to  the  police  station,  as  he  was  being 
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driven  in  Helliwell's  trap,  the  prisoner  said, 
"I  gave  my  own  brother  away  ;  we  broke 
into  a  house  and  robbed  the  gas  meter.  I  told 
the  police  of  him  and  he  was  locked  up.  I 
have  written  a  letter  to  him  asking  for^ve- 
ness ;  but  I  do  not  think  he  has  forgiven 
me."  When  he  was  at  the  station  he  was 
searched,  and  a  stocking  corresponding  with 
the  stocking  that  was  left  upon  one  of  the 
woman's  legs  was  found  in  his  possession, 
and  the  purse  and  the  handkerchief  were 
found.  When  the  purse  was  taken  out  of 
his  pocket — it  had  two  shillings  and  a  half- 
penny in  it,  I  think— the  prisoner  said, 
"That  is  not  my  money.  I  took  it  from 
the  woman.  I  do  not  know  her.  I  met 
her  in  the  road.  She  turned  back  once  and 
then  came  on  again.  I  robbed  her  and  cut 
her  head  off  and  threw  her  over  the  wall." 
That  is  the  statement   he   made   to    the 

S^licemen  as  to  what  had  in  fact  happened, 
e  said  that  he  came  from  North  Shields 
and  was  a  colliery  labourer.  He  was  ulti- 
mately charged  with  the  murder  of  the 
woman.  His  answer  was,  "I  did  it,  and 
that  is  all  I  can  say."  Those  statements, 
so  far  as  they  were  statements  of  fact, 
were  found  to  be  accurate.  I  do  not  think 
there  is  anything  more,  except  a  conversa- 
tion which  he  had  in  the  early  morning 
of  the  day  after  the  murder  with  Police  Con- 
stable Green,  who  had  charge  of  him  when 
he  was  in  his  cell.  He  said  to  Green,  "  Do 
you  think  I  will  get  hung  for  it  1 "  Green 
said  to  him,  "  What  for  1 "  He  said,  "  Well, 
I  have  mauled  a  lass."  Then  he  was  asked 
what  he  meant  by  mauling  a  lass,  and  he  said, 
"  I  have  killed  her,"  and  Green  said  to  him, 
"  Do  you  know  who  it  was  ? "  and  he  said, 
"No."  Green  said,  ".Who  caught  you?"  He 
said,  "A  man  collared  me,  and  then  the 
sergeant  came  up "  ;  and  then,  according  to 
Police  (Nonstable  Green,  while  the  prisoner 
was  telling  him  this  he  was  quite  calm 
and  collected.  Those  were  all  the  circum- 
stances connected  with  the  crime  itself. 
Gentlemen,  these  facts  are  not  disputed, 
and  as  by  the  law  of  this  land  the  killing  of 
a  human  being  by  another  human  being  is 
primfi.  facie  murder,  and  must  be  accepted 
as  murder,  this  man  undoubtedly  is  guilty 
of  murder.  But  it  is  said  that  at  the  time 
he  committed  that  murder  he  was  in  such  a 
mental  condition  that  he  was  incapable  of 
realising,  and  did  not  realise  that  the  act  he 
was  committing  was  wrong.  That  is  the 
ouestion  which  you  have  to  determine. 
When  a  man  guilty  of  murder  wishes  to 
escape  from  the  consequences  of  his  unlaw- 
ful act  by  setting  up  that  at  the  time  he 
committed  the  murder  he  was  in  such  a 
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mental  condition  that  he  could  not  dis- 
tinguish right  from  wrong,  he  has  to  satisfy 
the  jury  affirmatively  of  that  fact.  The 
murder  is  proved  against  him.  If  he  wishes 
to  say  that  there  are  any  circumstances 
which  put  him  out  of  the  pale  of  punish- 
ment, and  that  the  circumstances  consist  of 
a  state  of  mind  existing  at  the  time  that 
the  act  was  committed  which  prevented 
him  from  knowing  that  his  act  was  wrong 
—if  he  wishes  to  make  that  out,  he  has  to 
make  it  out  to  the  satisfaction  of  the  jury. 
He  must  not  leave  the  jury's  mind  in  doubt 
about  it.  but  he  must  make  it  out  clearly 
so  that  tne  jury  are  able  to  say  without  any 
reasonable  doubt  that  the  man,  when  he 
committed  the  act,  was  in  fact  incapable  of 
distinguishing  right  from  wrong.  In  this 
connection  it  is  perhaps  desirable  to  refer 
to  what  is  supposed  to  be— for  there  is  no 
direct  evidence  of  it — the  career  of  this  man. 
We  have  not  had  his  career  proved  in  the 
ordinary  way.  His  career  only  comes  before 
us  in  the  reports  and  documents  which  Dr. 
Exley  had  before  him  when  he  was  forming 
an  opinion  for  the  purpo.se  of  putting  it 
before  you  in  connection  with  this  case.  You 
must  remember  that  the  facts  which  I  am 
about  to  refer  to  at  present  have  not  been 
proved  in  the  ordinary  way,  and  they  only 
constitute  a  part  of  the  circumstances  on 
which  Dr.  Exley  bases  his  opinion.  What 
are  they]  They  are  to  be  found  in  the 
report  of  Superintendent  Strain,  a  police 
superintendent,  and  this  is  what  he  tells 
you  about  this  man  :  So  long  ago  as  1897 
he  was  charged  with  two  cases  of  larceny 
from  a  shop  till,  and  he  was  then  sent  to  an 
industrial  school  at  York.  On  July  31st, 
1901,  that  is,  about  four  years  afterwards, 
he  absconded,  and  on  November  19th,  1901, 
that  is,  when  he  had  been  out  of  prison 
three  or  four  months,  he  was  arrested  on 
four  charges  of  larceny  from  the  person, 
that  is,  stealing  something  from  i^eople's 
persons.  He  was  committed  to  a  reformatory 
for  four  years,  and  he  came  out  of  that 
reformatory  in  January,  1905.  During  the 
year  1905  he  was  for  some  offence  or 
another  in  prison  for  about  six  months. 
In  1906  he  was  seven  times  before  the 
justices  for  different  offences,  and  in  1907 
he  was  committed  for  twelve  months  at  the 
Newcastle  Assizes  for  arson.  Therefore  you 
get  him  just  shortly  before  the  murder  in 
prison  at  Newcastle  for  arson.  No  one 
reading  that  account  of  this  man's  career 
can  doubt  at  all  that  he  was  a  bad  man. 
But  it  is  quite  a  different  thing  to  say  that 
he  was  a  madman.  It  would  never  do 
if,  because  people  ar6  bad  and   are   bad 
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enough,  that  they  should  thereby  escape 
the  punishment  of  any  Berious  crime  that 
thev  commit.  It  would  be  a  bad  precedent 
to  Ja^r  down  that  if  a  roan  will  only  make 
his  crime  bad  enou|;h  he  shall  then  escape 
the  conseq  uences  of  it.  He  was  u  ndoubted^, 
if  this  account  of  hiij  career  is  right,  a  bad 
man.  Now.  he  came  out  of  prison  at  New- 
castle on  May  Ist  in  this  year.  You  have 
an  account  from  officials  in  the  Newcastle 
prison,  who  had  this  man  under  their  obser- 
vation for  the  time  when  he  was  there,  of 
his  conduct  and  demeanour  during  his 
imprisonment  there.  You  have  the  opinion 
of  the  medical  officer  there  that  the  man 
was  j^uite  sane.  You  have  the  certificate  of, 
I  think,  two  of  the  warders  that  he  did  his 
work  well  and  conducted  himself  well,  and 
conducted  himself  in  a  reasonable  manner. 
There  is  not,  so  far  as  I  know,  any;  evidence 
to  show  or  any  suggestion  that  while  he  was 
in  this  prison  for  many  months  immediately 
before  the  murder  for  which  you  are  trying 
him,  he  was  suffering  from  any  of  these 
delusions  or  hallucinations  that  we  have 
heard  tell  of.  He  came  out  on  May  Ist  at 
North  Shields,  and  went  to  stay  with  a  man 
named  Gray,  who  has  not  been  called,  and 
whom  you  have  not  seen  before  you,  but 
whose  statement  has  been  read,  and  who 
has  made  a  statement  to  the  effect  you  have 
heard.  That  is  a  statement  which  I  tell 
you  is  not  evidence,  and  is  only  produced 
and  read  before  you  because  it  is  part  of 
the  material  upon  which  Dr.  Exley  forms 
his  opinion.  He  went  apparently  to  stay 
with  his  brother-in-law  Gray.  Apparently, 
on  May  4th,  that  is,  three  days  after  he 
came  out  of  prison— if  this  statement  of 
Mr.  Strain  is  to  be  regarded  as  a  matter 
which  you  are  to  look  at,  and  I  think  it  is, 
for  it  is  part  of  the  material  which  was  put 
before  Dr.  Exley— he  went  to  the  office  of 
the  chief  constable,  Mr.  Hinch,  and  arranged 
to  receive  his  money  weekly.  He  had 
apparently  earned  some  small  sum  of  money 
by  labour  in  the  prison,  coming  to  £2  or 
£3,  and  he  wanted  to  receive  it.  He  did 
receive  part  of  it.  He  got  then  10«.  lid,, 
and  he  was  told  that  he  might  call  each 
Monday  until  he  got  the  full  amount  due 
to  him.  He  was  asked  what  he  intended 
doing,  and  he  stated  that  his  intention  was 
to  look  for  work.  Then  it  was  said  that 
inquiries  have  been  made  since  as  to 
whether  there  was  any  trace  of  insanity  in 
his  family,  and  no  evidence  of  that  kind 
had  been  discovered.  Then  he  was  under 
observation,  in  the  prison,  of  three  doctors. 
One  of  them— I  thmk  it  was  the  first  one 
who  was  called — only  saw  him  yesterday 
420 
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and  this  morning,  but  the  other  two,  Dr. 
Exley  and  Dr.  Exle/s  second  in  command, 
Dr.  Ellison,  have  had  the  opportunity  of 
observing  him  ever  since  he  was  arrested 
and  put  into  prison  at  Leeds.  Now  I  will 
tell  you  what  Dr.  Exley  said  :  "  I  think  he 
knew  he  was  doing  wrong  at  the  time" — 
that  is,  at  the  time  of  the  murder—"  but  I 
do  not  think  he  appreciated  the  gravity  of 
the  crime  owing  to  his  mental  condition." 
I  tell  you  this,  gentlemen :  If  he  knew  he 
was  doing  wrong,  the  fact  that  he  did  not 
know  how  wrong  it  was  is  of  no  importance. 
The  question  is  :  Did  he  know  that  he  was 
doin^  wrong?  The  fact  that  he  had  hallu- 
cinations or  delusions  is  of  no  importance  if 
he  knew  that  he  was  doing  wrong.  A  man 
who  is  commonly  described  as  a  lunatic  may 
be  as  guilty  of  murder  as  any  one  of  you  in 
that  jury-box.  It  is  not  because  a  man  is  a 
lunatic  that  he  does  not  know  that  he  is 
doing  wrong  when  he  commits  a  certain 
act,  whatever  it  may  be.  It  may  indeed  be 
that  his  lunacy  is  of  such  a  kind  that  it 
does  prevent  him  from  knowing  that  he  is 
doing  wrong,  but  it  does  not  follow  that 
because  a  man  is  a  lunatic  suffering  from 
hallucinations  or  suffering  from  delusions 
that  therefore  he  does  not  know  he  is  doing 
wrong.  He  may  very  well  know  it,  and  if 
he  does  know  it,  then  he  is  answerable  to 
the  law  for  the  crime  that  he  commits,  and 
he  cannot  get  off  by  saying  "  I  am  suffering 
from  delusions,"  or  "I  am  suffering  from 
hallucinations."  One  of  the  doctors  says 
this — it  is  the  first  doctor,  who  saw  him 
only  yesterday  and  this  morning— "I  do 
not  think  he  knew  that  he  was  doing  what 
was  wrong."  There  he  differs  from  Dr. 
Exley.  He  says  this :  "  I  think  that  at  the 
time  he  had  the  conversation  with  Green  " 
—that  is,  in  the  cell  at  4.30  in  the  morning 
after  the  murder — "he  thought  that  in 
murdering  the  woman  he  had  done  some- 
thing that  might  have  been  advantageous 
to  him  by  stopping  persecution  whico  he 
had  undergone."  Again,  I  want  to  tell 
you  this  :  That  if  a  man  murders  some- 
body because  he  thinks  that  by  murder- 
ing that  person  he  can  rid  himself  from 
some  mental  disease  or  other  disease,  it 
does  not  excuse  him  if  he  knows  when 
he  is  doing  the  act  that  he  is  doing  a  wrong 
act.  This  doctor  goes  on  to  say  :  "  I  cannot 
say  whether  he  knew  he  was  doing 
wrong  when  he  stole  the  purse.  I  cannot 
say  whether,  when  he  was  murdering  the 
woman,  he  knew  that  he  was  violating  the 
law.  He  may  have  known  it.  When  con- 
versing with  Green  he  knew  that  he  had 
done  something  contrary  to  the  law."    I 
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have  read  you  the  principal  points  of  the 
evidence.  It  appears  to  me  to  be  in  many 
"ways  contradictory,  but  you  must  make  up 
your  minds  about  it.  It  is  said  that  you 
are  to  be  guided  by  the  evidence  of  expert 
witnesses.  So  you  are.  But  you  are  to  use 
your  own  judgment.  You  will  allow  your 
mdgment  to  oe  assisted  by  the  evidence, 
but  it  is  you  who  are  to  determine  whether 
this  man,  when  he  cruelly  did  that  woman 
to  death,  knew  that  he  was  doing  some- 
thing that  he  ought  not  to  do.  If  he  knew 
that,  he  is  guilty.  If  you  are  satisfied  by 
the  evidence  that  has  been  produced  before 
you  that  he  did  not  know  that,  then  you 
must  find  that  at  the  time  that  he  com- 
mitted the  act  he  was  not  responsible  for 
his  actions.  That  is  all  I  have  to  say  to 
you.    Will  you  consider  your  verdict  ? 

The  jury  retired  at  3.20  p.m.,  but  returned 
into  court  at  4.35  p.m.,  on  being  sent  for  by 
his  lordship,  when  he  said  to  them  : 

Gentlemen,  I  want  to  tell  you  once  more, 
so  that  you  may  clearly  know  what  it  is 
you  have  to  do.  the  question  you  have  to 
consider.  You  nave  to  determine  whether 
this  man  knew  that  he  was  doing  wrong  at 
the  time  that  he  killed  the  woman.  You 
must  remember  that  it  is  for  the  prisoner, 
by  his  evidence,  to  satisfy  you  beyond  all 
reasonable  doubt  that  he  did  not  know  that 
he  was  doing  wrong.  It  is  for  him  to  satisfy 
you  that  he  did  not  know  that  he  was  doing 
wronff.  The  question  is  :  Has  he  satisfied 
you  that  ho  did  not  know  that  he  was  doing 
wrong  ?  Will  you  go  back  and  consider  your 
verdict  1 

A  juror. — If  there  is  a  doubt,  I  suppose  the 
prisoner  will  have  the  benefit  of  it  T 

BiQHAM,  J.— No,  no,  that  is  what  I  want 
to  explain  to  you.  He  has  to  make  it  out 
to  your  satisfaction  without  any  reasonable 
doubt.  If  you  have  reasonable  doubt  as  to 
whether  he  knew  that  he  wm  doing  wrong 
or  not,  you  must  find  him  guilty.  It  is  the 
other  way  on,  when  he  has  to  make  out  the 
defence.  Ho  has  to  make  out  a  defence 
beyond  all  reasonable  doubt. 

The  juror.— May  I  say  this  ?  If  we  think 
that  he  may  have  had  actual  knowledge 
that  he  was  doing  something  wrong,  but 
still  that  he  was  insane 

BiGHAM,  J.— That  does  not  matter.  If 
he  knew  that  ho  was  doing  wrong,  however 
insane  he  was,  you  ought  to  find  him 
guilty. 

The  jury  found  the  prisoner  guilty,  and  he 
was  sentenced  to  death. 

He  appealed. 
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By  8.  5  (4)  of  the  Criminal  Appeal  Act, 
1907: 

"  If  on  any  appeal  it  appears  to  the  Court 
of  Criminal  A]:)peal  that,  although  the 
appellant  was  guilty  of  the  act  or  omission 
charged  against  him,  he  was  insane  at  the 
time  the  act  was  done  or  omission  made  so 
as  not  to  be  responsible  according  to  law 
for  his  actions,  tne  court  may  quash  the 
sentence  passed  at  the  trial  and  order  the 
appellant  to  be  kept  in  custody  as  a  criminal 
lunatic  under  the  Trial  of  Lunatics  Act. 
1883,  in  the  same  manner  as  if  a  special 
verdict  had  been  found  by  the  jury  under 
that  Act." 

A.  J,  Lam'iey  for  the  appellant. — On  the 
medical  evidence  [to  which  he  referred]  the 
appellant  ought  not  to  have  been  found  fit 
to  plead  and  take  his  trial.  [Darling,  J. : 
Does  an  appeal  lie  against  that  verdict? 
Surely  an  appeal  only  lies  against  convictions 
and  sentences.]  I  submit  an  appeal  lies 
under  s.  4  of  the  Criminal  Appeal  Act,  1907. 
In  any  case  I  must  refer  to  this  issue,  as  this 
decision  may  have  prejudiced  the  jury  in 
arriving  at  their  ultimate  decision. 
[Darling,  J. :  To  appeal  against  the  ver- 
dict on  the  issue  you  must  bring  yourself 
within  the  terms  of  the  Criminal  Appeal 
Act,  1907.]  I  will  not  press  the  point. 
[Darling,  J. :  Do  not  withdraw  your  con- 
tention. We  wish  to  make  it  a  ruling  of 
the  court  that  no  appeal  lies  under  the 
Criminal  Appeal  Act,  1907,  against  the 
verdict  of  a  jury  that  a  prisoner  is  fit  to 
plead  and  take  his  trial.]  The  conduct  of 
this  man  just  before  his  arrest,  the  facts 
that  he  continued  to  cut  at  the  body  of  the 
dead  woman  in  the  presence  of  witnesses, 
and  that  he  took  her  clothes  and  belongings 
away  with  him  on  his  arrest,  render  this 
verdict  unsatisfactory.  Of  the  doctors,  one 
thought  that  the  appellant  did  not  know  he 
was  doing  wrong,  and  the  other  two — the 
doctors  of  the  prison  also  called  for  the 
defence— although  they  thought  the  appel- 
lant knew  he  was  doing  wrong,  considered 
that  he  did  not  know  now  wrong  and  that 
he  did  not  know  the  quality  of  the  act  or 
appreciate  it. 

Lawrance,  J.— Mr.  B7'iice  Williamson, 
do  you  contend  that  this  man  was  sane  1 

Bruce  Williamson  (C.  F,  LowentJuil  with 
him),  for  the  Crown,— The  officials  at  the 
prison  in  Newcastle  considered  this  man 
was  sane  five  days  before  he  committed  this 
murder.  The  woman's  purse,  with  money 
in  it,  was  found  upon  the  prisoner,  and  it 
is   clear  that  he  robbed   her.    The  three 
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doctors  agreed  in  saying  that  the  prisoner 
knew  he  was  doing  wrong,  and  the  doctors 
from  the  prison  were  of  opinion  that  he 
knew  he  was  doin^  wrong,  although  they 
Qualified  that  opinion  by  saying  that  they 
aid  not  think  he  knew  how  wrong.  But 
having  regard  to  all  the  facts  of  the  case, 
I  do  not  think  I  can  contend  that  the 
verdict  was  satisfactory. 

In  the  course  of  the  argument  Darling, 
J.,  referred  to  s.  9  (b),  (e)  of  the  Criminal 
Appeal  Act,  1907,  and  tne  court  considered 
whether  they  should,  acting  under  the  pro- 
visions of  either  of  those  sub- sections, 
api)oint  persons  with  special  knowledge  as 
to  insanity  to  examine  the  appellant. 

Lawrance,  J. — In  our  opinion  this  ver- 
dict is  unsatisfactory  and  ought  not  to 
stand.  We  have  read  the  evidence  of  the 
doctors.  There  was  very  strong  evidence 
before  the  jury  that  this  man,  at  the  time 
he  committed  the  offence,  was  not  in  a  state 
of  mind  to  make  him  responsible  for  his 
actions.  No  question  has  arisen  here  as  to 
the  direction  in  the  summing-up  of  the 
learned  judge.  In  our  opinion  the  verdict 
of  the  jury  ought  to  have  been  that  the 
appellant  was  insane  at  the  time  he  com- 
mitted this  act.  I  do  hope  that  this  verdict 
was  not  given  because  there  was  in  existence 
a  court  of  criminal  appeal  to  which  recourse 
might  be  had.  The  order  must  be  that  the 
sentence  be  quashed  and  the  appellant  kept 
in  custody  as  a  criminal  lunatic  under  the 
Trial  of  Lunatics  Act,  1883,  as  if  a  special 
verdict  had  been  found  by  the  jury  to  that 
effect. 

Ajij^eal  allowed^  and  order  made 
accordingly. 

Solicitor  for  the  appellant :  The  Director 
of  Public  Prosecutions. 

Solicitor  for  the  Crown  :  The  Registrar  of 
the  Court  of  Criminal  Appeal. 
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DERBYSHIRE  QUARTER  SESSIONS. 


August  6,  1908. 

(Before   S.    Lebke,   Esq.,   Chairman,  and 
other  Justices.) 

BowDEN  V.  New  Mills  Urban  District 
Council. 

Poor  law  — Overseer— Appointment— Ap- 
peal against — Appointment  bjr  urban 
council— Person  appointed  entitled  to 
exemption  —  Appomtment  quashed 
on  appeal  to  sessions— Poor  Relief  Act 
1601  (43  Eliz.  c.  2),  ss.  1,  6)— Local 
Government  Act,  1894  (56  &  57  Vict, 
c.  73),  ss.  5,  33,  52  (5). 

The  right  of  a2>peal  against  the  ajyjyoini- 
ment  of  an  overseer  of  the  poor  given  by 
the  Poor  Relief  Act,  1601,  is  not  taken 
away  by  the  fact  that  an  Order  of  the 
Local  Government  Board  has  trans- 
ferred the  duty  of  aj>])ointing  oiferseers 
for  ajKLrticular  jyarish  frmn  th^  justices 
to  the  urban  district  council. 

If  a  person  who  is  exempt  fr&ni  liability  to 
serve  as  overseer  (e.g.,  a  practising  soli- 
citor)^ be  apjmnted,  and  desires  to  claim 
such  exemption,  his  remedy  is  by  appeal 
to  quarter  sessions. 

This  case  raised  two  interesting  points,  viz., 
whether  the  right  of  appeal  to  quarter  ses- 
sions against  the  appointment  of  an  overseer 
exists  where  the  appointment  is  made  by  an 
urban  district  council  under  an  Order  of 
the  Local  Government  Board,  and  further, 
whether,  if  a  person  appointed  is  qualified 
to  serve,  but  entitled  to  claim  exemption, 
an  appeal  is  the  proper  way  of  claiming  such 
exemption. 

By  an  Order  of  the  Local  Government 
Board,  dated  March  23rd,  1895  (relating  to 
several  urban  districts,  including  the  New 
Mills  Urban  District),  there  was  transferred 
to  the  councils  of  the  districts  concerned 
the  power  of  appointing  overseers  for  each 
of  the  parishes  in  their  respective  districts. 
By  art.  2  of  such  Order  "section  5  of  the 
Local  Government  Act,  1894,  shall  .  .  . 
apply  to  each  parish  wholly  comprised  in  any 
of  the  said  districts  subject  to  the  following 
modifications.  References  in  the  said  section 
to  such  parish  and  to  the  urban  district 
council  shall  be  deemed  to  be  substituted  for 
references  to  a  rural  parish  and  to  a  parish 
council  respectively." 
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The  respondent  council,  in  March,  1908, 
appointed  two  overseers  for  a  certain 
parish.  One  of  them,  the  appellant,  was  a 
practising  solicitor  who  claimed  on  that 
ground  to  be  exempt  from  serving  in  the 
office,  and  consequently  brought  this 
appeal. 

By  8.  1  of  43  Eliz.  c.  2,  overseers  of  the 
poor  rate  are  to  be  "  nominated  yearly  .  .  . 
under  the  hand  and  seal  of  two  or  more 
justices  of  the  peace    .    .    ." 

By  s.  6 :  "  If  any  person  or  persons  shall 
find  themselves  grieved  with  any  cess  or 
tax,  or  other  act  done  by  the  said  church- 
wardens and  other  persons  or  by  the  said 
justices  of  peace  .  .  ."  he  or  they  may 
appeal  to  general  quarter  sessions. 

By  s.  5  (I)  of  the  Local  Government  Act, 
1894: 

"  The  power  and  duty  of  appointing  over- 
seers of  the  poor,  and  the  power  of  appoint- 
ing and  revoking  the  appointment  of  an 
assistant  overseer  for  every  rural  parish 
having  a  parish  council,  shall  be  transferred 
to  ana  vested  in  the  parish  council,  and 
that  council  shall  in  each  year,  at  their 
annual  meeting,  appoint  the  overseers  of 
the  parish,  and  shall  as  soon  as  may  be  fill 
any  casual  vacancy  occurring  in  the  office 
of  overseer  of  the  parish,  and  shall  in  either 
case  forthwith  give  written  notice  thereof 
in  the  prescribed  form  to  the  board  of 
guardians." 

"Bys.  33  (1):  "The  Local  Government 
Board  may,  on  the  application  of  the 
council  of  any  municipal  borough,  including 
a  county  borough,  or  {of  any  other  urban 
district,  make  an  order  conferring  on  that 
council  or  some  other  representative  body 
within  the  borough  or  district  all  or  any  of 
the  following  matters,  namely,  the  appoint- 
ment of  overseers  and  assistant  overseers, 
the  revocation  of  appointment  of  assistant 
overseers,  any  powers,  duties,  or  liabilities 
of  overseers,  and  any  powers,  duties,  or 
liabilities  of  a  parish  council,  and  applying 
with  the  necessary  modifications  the  provi- 
sions of  this  Act  with  reference  thereto." 

By  8.  52  (5):  "All  enactments  in  any 
Act,  whether  general  or  local  and  personal, 
relating  to  any  powers,  duties  or  liabilities 
transferred  by  this  Act  to  a  parish  council 
or  parish  meeting  from  justices  or  the  vestry 
or  overseers,  or  churchwardens  and  over- 
seers shall,  subject  to  the  provisions  of  this 
Act  and  so  far  as  circumstances  admit,  be 
construed  aa  if  any  reference  therein  to 
justices  or  to  the  vestry,  or  to  the  overseers, 
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or  to  the  churchwardens  and  overseers, 
referred  to  the  parish  council  or  parish 
meeting  as  the  case  requires,  and  the  said 
enactments  shall  be  construed  with  such 
modifications  as  may  be  necessary  for 
carrying  this  Act  into  effect." 
The  respondent  council  did  not  appear. 

E,  Sutton  (A.  M.  White  with  him),  for 
the  appellant.— A  practising  solicitor  is 
entitled  at  common  law  to  certain  exemp- 
tion from  serving  in  such  a  parochial  office 
as  that  of  overseer  of  the  poor  {R.  v.  Abdy 
(1641),  Cro.  Car.  585  :  B.  v.  Proiise,  ibid., 
389) ;  but,  if  he  is  otherwise  qualified,  his 
appointment  is  not  void,  only  voidable,  and 
he  is  in  office  (and  may  be  indicted  for  not 
fulfilling  his  duties),  until  he  takes  steps  to 
have  himself  relieved  of  the  office  (n.  v. 
Chester  JJ,  {18Jfi\  4  Jur.  484).  The  ques- 
tion is,  how  can  he  obtain  such  relief,  and 
we  submit  that  this  court  can  give  it.  The 
persons  who  appointed  him  cannot,  for  they 
are  fundi  officio  as  soon  as  they  have  once 
made  the  appointment,  and  cannot  after- 
wards make  a  substituted  appointment,  on 
learning  that  he  claims  to  be  exempt  {R,  v. 
Great  Marlow  {1802\  2  East.  2441  In  the 
distant  past  there  was  a  remedy  by  writ  of 
privilege  (see  Gerard! s  Case  {1776\  Sir 
William  Blackstone,  Vol.  2,  1123) ;  but  that 
writ  is  now  obsolete— such,  at  any  rate,  is  the 
opinion  of  the  editors  of  Short  and  Mellor's 
Crown  Office  Practice,  whom  I  have  con- 
sulted. It  may  be  suggested  that  certiorari 
is  available ;  but  the  actual  instrument  of 
appointment  is  in  our  custody,  not  in  that 
of  the  council ;  again,  the  court  would  have 
to  quash  the  whole  instrument,  although 
the  other  overseer  has  been  properly 
appointed,  and  in  Re  Pvdding  Norton 
Overseers  (1864),  28  J.  P.  454 ;  33  L.  J.  M.  C. 
136,  an  appeal  to  sessions  and  not  certio- 
rari was  held  to  be  the  remedy  where  one 
appointee  was  alleged  to  be  disqualified. 
Therefore  an  appeal  is  our  only  possible 
remedy,  and  it  exists,  unless  it  has  been  taken 
away  by  the  enactments  which  have  trans- 
ferred these  appointments  from  the  justices, 
who  formerly  made  them,  to  local  authorities. 
A  privilege  can  only  be  taken  away  by 
express  words  or  manifest  implication.  See 
Gerard^s  Case,  supra,  per  Blackburn,  J. ; 
c/l  also  Walsall  Overseers  v.  London  and 
North  Westei-n  Rail.  Co,  {1879),  4  App.  Cas. 
467,  476,  per  Lord  Hathebley,  L.C.  The 
appeal  was  given  by  the  Act  of  Elizabeth, 
the  grievance  being  the  selection  of  the 
particular  person  as  overseer,  and  the  fact 
that  it  was  justices  who  happened  to  bo 
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responsible  for  that  particular  ^^act  done" 
being  immaterial,  llien  ss.  5,  52  (5)  of 
the  Local  Government  Act,  1894,  had  the 
effect  of  simply  substituting  the  parish 
council  for  the  justices  in  s.  1  of  the  statute 
of  Elizabeth  ;  and  where  a  parish  council 
appoint  under  those  sections  an  appeal 
clearly  lies  ;  at  any  rate  a  court  of  quarter 
sessions  (Sir  W.  Anson  presiding)  have  so 
held  {GUlott  v.  Bodicote  Parish  Council 
(1896),  60  J.  P.  442).  In  our  case  the  Order 
of  the  Local  Government  Board  has  merely 
made  a  similar  substitution,  i.e.,  the  urban 
district  council  for  the  parish  council.  It 
is  just  as  if  in  the  apix>inting  section  of  the 
statute  of  Elizabeth  the  words  urban  dis- 
trict council  were  substituted  for  justices, 
and  the  right  of  appeal  still  exists. 

The  Chairman. — We  need  not  trouble 
you  further.  We  are  satisfied  that  the  right 
of  appeal  exists,  and  the  appeal  will  be 
allowed  with  costs. 

A'pp^al  allowed  tvith  costs. 

[There  being  no  one  present  to  consent  on 
behalf  of  the  respondents  to  a  taxation  out 
of  court,  and  it  being  impossible  to  tax 
instantevj  the  court  adjourned  until  fifteen 
minutes  before  the  hour  fixed  for  the  following 
quarter  sessions.] 
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October  16, 1908. 

(Before  Alverstone,  L.C.J.,  Walton  and 
PiCKPORD  JJ.) 

Rex   V,  Osborne. 

Criminal  law— Appeal— Insufficient 
evidence. 

0.  iffos  convicted  with  two  others  for  stealing 
jyroperty  frofn  a  chest  of  drataers  situate 
in  the  downstairs  room  of  a  small  house. 
Stairs  led  directly  from  this  room  to 
the  upstairs  room.  The  only  evidence 
against  0.  uhiSj  that  the  prosecutrix 
said  (hat  when  standing  at  the  top  of 
the  stairs  she  saw  him  at  the  chest 
of  drawers.  The  prosecutrix  knew  0. 
by  sight,  and  subsequently  pointed  him 
out  amongst  a  number  of  other  men. 
The  downstairs  room  was  lighted.  The 
2)6lice  evidence,  however,  showed  that  a 
person  at  the  top  of  the  stairs  could  not 
see  the  whole  of  the  chest  of  drawers 
unless  he  stooped  right  down.  There 
was  no  evidence  that  the  prosecutrix  had 
stoojyed  right  down.  The  prosecutrix 
said  that  she  had  not  given  the  name  of 
the  man  to  the  police,  but  the  police 
arrested  0.  on  a  description  giving  his 
name,  and  merely  his  height  and  age. 
0.  appealed. 

The  court  allowed  the  ajyjnaL 

Appeal  from  a  conviction  for  stealing  in 
a  dwelling-house  £3  2s.  Qd.  in  money,  one 
pair  of  earrings  and  a  fur  coat,  and  for 
receiving  the  same  well  knowing  them  to 
have  been  stolen. 

Three  prisoners,  Macguire,  a  woman 
named  Devine,  and  the  appellant,  were 
indicted  for  this  offence  at  the  North 
London  Sessions,  before  Mr.  Hedderwick, 
K.C.,  deputy-chairman,  and  other  justices. 
It  appeared  from  the  evidence  for  the  pro- 
secution that  Macguire  and  Devine,  between 
1  and  2  a.m.  on  July  20th,  came  to  the 
house  of  the  prosecutrix ;  Devine  knocked 
at  the  door.  The  prosecutrix  looked  down 
out  of  the  window  on  the  first  floor,  and 
then  came  down  and  opened  the  door. 
Devine  entered,  and  Macguire  followed  her. 
The  house  of  the  prosecutrix  consisted  of 
three  rooms  *  on  the  ground  floor  a  room 
with  a  small  scullery  leading  out  of   it. 
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The  door  from  the  street  opened  into  this 
room.  On  the  opposite  side  of  the  room  to 
this  door  stairs  led  upstairs  to  the  third 
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but  she  refused.  Macguire  then  said :  "  Do 
you  know  who  I  am  ;  I  am  a  detective,  and 
have  got  two  other  sergeants  round  the 
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room.  A  chest  of  drawers  was  situate  in 
the  position  shown  on  the  plan,  which  was 
prepared  by  Police  Sergeant  Vans  tone 
after  the  trial  and  used  on  appeal. 

Macguire  asked  the  prosecutrix  for  leave 
to  stop  the  night,  and  offered  her  a  two 
guinea  piece  hanging  on  his  watch-chain, 


comer."  He  then  told  the  prosecutrix,  who 
was  only  partly  dressed,  to  go  upstairs  and 
dress  herself.  She  refused,  ana  Macguire 
pushed  her  up  the  stairs,  and  Macguire 
followed  her.  In  examination-in-chief  the 
prosecutrix  said :  "  Q.  What  took  place 
after  that]— A.  When  he  ordered   me  to 
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dress  myself  I  went  upstairs  and  saw  the 
chest  of  drawers  open,  and  I  started 
screaming.  Q.  Where  was  your  chest  of 
draw  ersi— A.  There  was  my  chest  of  drawers, 
and  there  my  stairs  upstairs,  so  (pointing). 
O.  Who  was  opening  the  draAvers  ?— A.  That 
cnap  there— the  second  chap  (indicating 
Osborne).  Q.  Have  you  any  doubt  that  he 
is  the  man?  Are  you  quite  clear  that  is 
the  man?— A.  Yes.  Q.  You  begjin  to 
scream  ;  and  what  do  you  say  Macguire  did 
when  you  began  to  scream  I—A.  He  ran  down 
the  stairs,  and  I  ran  after  him.  Q.  When 
you  got  down  was  the  man  Osborne  in  your 
room? — A.  He  was  gone,  sir."  The  street 
door  was  open,  and  Macguire  ran  away. 
The  articles  the  prisoners  were  charged 
with  stealing  were  missing  from  the  drawers 
in  the  downstairs  room.  Osborne  cross- 
examined  the  prosecutrix  as  follows: 
"  Q.  Do  you  know  me  personally  ? — 
A.  Never  had  any  conversation  with  you, 
only  know  you  by  sight.  Q.  Do  you  know 
my  name  ?— A.  1  heard  your  name  on  the 
night  Macguire  was  arrested.  Q.  On  the 
night  Macguire  was  arrested,  and  you  went 
to  the  station.  Did  you  go  to  the  station 
and  make  a  statement  ?— A.  Yes,  I  did. 
Q.  Did  you  mention  my  name  in  that 
etateraent  ?— A.  No,  I  never  mentioned 
your  name.  Q.  Did  you  mention  that  you 
knew  one  man  concerned  personally? — 
A,  I  do  not  know  about  that,  I  was  too 
excited.  Q.  Did  you  say  you  knew  one 
or  other  of  the  men  ?— A.  Yes,  I  knew  the 
two.  Q.  Did  you  eay  you  knew  his  name  ? 
—No.  I  did  not.  Q.  It  was  rather  funnv 
you  should  know  my  name  and  yet  not  tell 
It  at  the  police  station?— A.  All  I  knew 
you  («c)  was  at  the  chest  of  drawers.  I  see 
your  face  there  or  I  should  not  have  identi- 
fied you."  Osborne  then  cross-examined  the 
prosecutrix  at  length  as  to  the  situation  of 
the  street  door,  the  chest  of  drawers  and 
the  stairs,  showing  a  knowledge  of  the 
interior  of  the  house,  and  continued  : 
"  Q.  You  say  the  man  ordered  you  up  into 
your  room  to  dress  yourself.  Did  you  go 
into  the  room  upstairs?— A.  Certainly,  I 
went  into  the  room  upstairs.  Q.  When  you 
got  into  the  room  did  you  hear  a  noise  from 
the  chest  of  drawers?— A.  Yes,  I  started 
screaming.  Q.  You  was  upstairs  then?— 
A.  Yes,  upstairs.  9.  In  the  room.  Did 
that  man  keep  you  in  the  room  ?— A.  Cer- 
tainly. ^  ^ 
outT 

for :  _  

you  were  upstairs?— A.  I  said  my  chest  of 
drawers  was  being  overhauled.     He  would 
not  let  me  go  down.    He  said  :  *  You  stop 
426 


tiat  man  fceep  you  m  the  room  ?— A.  Cer- 
linly.  Q.  And  would  not  let  you  come 
ut  ?— A.  Tes.  O.  How  could  you  account 
[)r  me  being  at  the  chest  of  drawers  when 
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where  you  are.'"  The  prosecutrix  stated 
that  there  was  no  light  m  the  downstairs 
room  when  Macguire  and  Devine  came  in, 
so  she  lit  it.  There  was  a  light  in  the 
upstairs  room.  Osborne  concluded  his 
cross-examination  as  follows:  "Q.  Now, 
which  way  do  the  handles  of  these  drawers 
face— towards  the  stairs?— A.  Yes.  Q.  They 
do.  Then,  if  you  were  looking  downstairs 
which  part  of  the  man  would  you  see — the 
back  or  the  front?— A.  I  would  see  your 
face.  Did  not  your  brother  come  up  the 
stairs  ?  The  Deputy  Chairman  :  No,  no, 
no;  the  ouestion  is,  suppose  the  man  was 
opening  tnose  drawers,  and  you  were  stand- 
ing at  the  top  of  the  stairs,  would  you  see 
his  face  or  his  back  ?— A,— I  would  see  his 
back,  but  I  would  see  his  face  afterwards, 
just  as  he  was  going  out  of  the  door.  They 
gave  a  whistle.  Q.  Who  gave  a  whistle?— 
A.  Macffuire  gave  a  whistle,  and  they  ran. 
(By  Osborne.)  Q.  When  you  heard  the 
whistle  where  was  you?— A.  I  was  in  the 
room.  Q.  How  could  you  see  anybody  at 
the  drawers  if  you  were  in  the  room?— 
A.  The  top  of  the  stairs,  you  see  (sic)" 

In  re-examination,  the  prosecutrix  said 
she  gave  a  description  of  the  man  at  the 
chest  of  drawers  to  the  police  constable 
and  to  the  police. 

A  man  and  a  woman  who  were  in  the  room 
upstairs  when  Macguire  and  the  prosecutrix 
entered  it  gave  evidence  for  the  prosecution. 
In  the  course  of  his  examination- in-chief  the 
man  said  he  heard  a  scuffle  downstairs.  Q.  Did 
you  hear  the  prosecutrix  say  something  ? — 
A.  YeSj  I  heard  her  say  :  '*  My  drawers  are 
being  rifled,"  sir.  Q.  Where  was  Macguire 
at  that  time  ?— A.  At  the  top  of  the  stairs. 
O.  Where  was  the  prosecutrix  ? — A.  Just  at 
the  side  of  him.  Q.  Did  she  try  to  go 
downstairs  ? — A.  Yes,  sir.  (J.  Did  she  suc- 
ceed in  doing  so  ? — A.  No,  sir.  Q.  Why  ?— 
A.  Macguire  stopped  her."  The  woman 
said,  in  the  course  of  her  examination-in- 
chief,  that  the  prosecutrix  said  to  Macguire: 
"  My  drawers  are  being  overhauled." 
Q.  Where  was  she  standing  when  she  said 
that?— A.  Just  at  the  top  of  the  stairs. 
Q.  On  the  top  of  the  stairs  what  can  you 
see  in  the  kitchen?— A.  You  can  see  the 
chest  of  drawers,  sir— right  facing  the 
bottom  of  the  stairs."  Neither  the  man 
nor  the  woman  saw  Osborne,  who  cross- 
examined  both  as  to  the  situation  of  the 
stairs  and  the  chest  of  drawers. 

Osborne  was  arrested  in  a  publichouse. 
The  constable  who  arrested  him  told  him 
that  he  did  so  for  being  concerned  with 
others  in  custody  for  larceny  somewhere  in 
the  K.  division.    Osborne  said:   "What's 
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that  ?  I  know  nothing  about  it."  He  was 
taken  to  Arbour  Square  police  station, 
where  he  was  placed  with  eight  other  men, 
and  identified  by  the  prosecutrix  as  the  man 
she  had  seen  at  the  cnest  of  drawers.  The 
eight  other  men  were  "  very  much  the  same 
stamp— the  nearest  we  could  get  them." 
When  Osborne  was  charged,  "he  said 
nothing  about  it."  In  cross-examination  by 
Osborne,  the  constable  said  that  Osborne's 
name  had  been  given  at  the  police  station 
by  someone  and  that  Osborne  was  put  up 
for  identification  at  his  own  request.  In  re- 
examination, he  said  that  he  knew  Osborne 
personally,  and  said  that  he  answered  the 
description  given  of  him.  which  was : 
"  Leonard  Ossborne,  a  man  about  5  ft.  10  in. 
or  5  ft.  11  in.  in  height ;  24  years  of  age.** 

Detective  Sergeant  Free  said  in  examina- 
tion-in-chief :  **  The  stairs  run  straight  up, 
and  they  run  into  the  room.  There  is*  no 
door  at  all  to  this  room,  and  there  are 
twelve  or  thirteen  stairs.  There  is  just  the 
width  of  board  there  at  the  top.  Anyone 
standing  at  the  top  of  the  stairs  might  see 
down  by  stooping;.  The  ceiling  runs  down 
that  way  (describing),  so  a  person  standing 
there  would  have  to  stoop,  and  then  he 
could  see  straight  into  the  room."  In  cross- 
examination,  he  said,  "  When  all  the  doors 
are  open,  a  person  standing  at  the  top  could 
see  tne  whole  of  the  drawers."  Q.  "By 
stooping  right  down?"— A.  "By  stooping 
right  down."  This  was  all  the  evidence  for 
the  prosecution  as  against  Osborne. 

All  three  defendants  gave  evidence  for 
the  defence.  Macguire  said  that  Osborne 
was  not  in  his  company  on  the  night  in 
question,  but  that  he  had  been  a  month 
before.  Devine  said  that  she  took  a  man 
to  this  house,  but  that  he  was  not  either 
Macguire  or  Osborne.  In  answer  to 
Osborne,  she  said  that  she  knew  this  house 
was  used  as  a  brothel,  and  that  it  was  not 
possible  to  see  the  chest  of  drawers  from 
the  top  of  the  stairs.  Q.  "  How  far  would 
you  have  to  come  down  the  stairs  to  see 
them?"— A.  "You  would  have  to  come 
right  down  the  stairs."  Osborne  said  that 
he  was  never  in  this  house  at  all  on  that 
night,  but  that  he  stopped  at  home  at  his 
own  house.  He  was  arrested  because  he 
knew  Macguire  and  had  been  a  friend  of 
his.  This  the  police  knew.  He  had  been 
in  that  house  in  the  company  of  a  prostitute 
for  immoral  purposes.  That  was  how  he 
knew  the  house  and  the  position  of  the 
furniture.  It  was  impossible  from  the  top 
of  the  stairs  to  see  the  chest  of  drawers 
without  stooping  right  down.  In  cross- 
examination,  he  said  that  he  had  not  told 
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the  magistrate  that  he  was  at  his  own  house 
on  this  night  as  he  did  not  think  it  neces- 
sary.   He  had  reserved  his  defence. 

in  the  course  of  summing  up  the  case  to  the 
jury,  the  Deputy  Chairman  said:  "With 
regard  to  Osborne,  the  case  stands  on  a 
different  footing.  There  has  been  a  good 
deal  of  evidence,  you  know,  with  regard  to 
the  chest  of  drawers  and  the  situation  of 
the  house.  What  the  prosecutrix  says  is 
this :  that  when  she  was  at  the  top  of  the 
stairs  and  heard  this  noise  and  looked  down, 
she  saw  two  men  in  the  act  of  rifling  her 
chest  of  drawers,  and  that  one  of  them 
turned  round,  and  she  saw  that  the  man 
who  turned  round  was  Osborne.  That  is 
her  evidence.  You  must  remember  that 
she  had  got  to  the  top  of  the  stairs— some 
twelve  or  thirteen  stairs ;  she  was  standing 
at  the  top,  and  it  is  the  case,  according  to 
the  evidence,  that  these  drawers  can  only  be 
seen  by  stooping.  The  constable,  the  detec- 
tive sergeant,  says  this  morning  that  the 
chest  of  drawers  can  be  seen  by  anyone 
standing  at  the  top  of  the  stairs  if  they 
stoop.  It  appears  trom  the  evidence  of  the 
prosecutrix  that  she  did  light  the  gas  before 
she  went  up ;  at  all  events,  she  went  upstairs 
and  she  looked  down.  That  is  the  only 
opportunity  she  had  of  seeing  the  men  who 
were  rifling  her  chest  of  drawers;  one  of 
them  turned  when  his  attention  was  taken 
before  he  went  away,  and  having  turned, 
she  said  she  saw  it  was  Osborne,  and  she 
had  no  doubt  it  was.  Then  that  is  the 
whole  of  the  evidence  given  against  Osborne, 
because  you  cannot  place  any  great  wxnght 
on  the  recognition  of  the  constable  who 
arrested  him.  You  are  told  that  he  was 
arrested  from  the  description  given.  In 
point  of  fact,  that  description  was  only  a 
description  of  a  man  5  ft.  10  in.  or  5  ft.  11  in. 
in  height  and  24  years  of  age.  Well,  I  do 
not  think  you  could  arrest  anybody  on  a 
vague  description  of  that  kind,  had  it  not 
been  coupled  with  the  name  of  Leonard 
Osborne.  Of  course  he  was  known  as 
Leonard  Osborne,  He  was  arrested.  Those 
are  the  only  pieces  of  evidence  against 
Osborne.  He  was  recognised  by  the  prose- 
cutrix in  the  act  of  rifling  the  drawers  when 
he  turned  round,  on  his  attention  being 
attracted  by  the  noise  upstairs.  It  is 
submitted  that  from  the  pa^^ition  of  the 
drawers  anybody  opening  the  drawers  would 
have  his  back  to  tne  top  of  the  stairs,  and 
that  only  on  turning  round  could  his  face  be 
seen.  The  prosecutrix  identified  him,  so 
that  she  has  no  doubt  whatever.  You  must 
take  her  evidence  for  what  it  is  worth.  You 
have  her  stooping  in  that  position,  and  the 
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prisoner  turning  round  can  be  seen  so 
clearly  that  he  can  be  positively  identified. 
Well,  that  evidence  must  be  weighed.  But 
there  is  no  other  evidence  that  I  remember 
against  Osborne." 

The  jury  found  all  the  prisoners  guilty, 
and  Osborne's  record  having  been  proved, 
he  was  sentenced  to  twelve  months'  imprison- 
ment with  hard  labour. 

Osborne  appealed. 

C.  L.  Attenborougky  for  the  appellant. — 
The  only  evidence  against  my  client  is  that 
the  prosecutrix  said  when  she  was  at  the 
top  of  the  stairs  she  saw  him  opening  the 
drawers.  When  she  got  downstairs  the  man 
or  men  rifling  the  chest  of  drawers  were  not 
in  the  room.  Now  the  police  evidence  is 
that  a  person  standing  at  the  top  of  the 
stairs  could  only  see  the  chest  of  drawers  by 
stooping  right  down.  The  ceiling  of  the 
lower  room  obstructed  anyone  standing  up 
from  seeing  the  chest  of  drawers.  There 
was  no  evidence  that  the  prosecutrix  was 
stooping.  On  the  contrary,  the  evidence 
was  that  Macguire  was  trying  to  keep  her 
in  the  upstairs  room.  I  produce  a  plan  of 
the  downstairs  room  drawn  after  the  trial 
showing  the  position  of  the  staircase  and 
the  chest  of  drawers.  [Alverstone,  L.C.J. : 
Who  drew  the  plan?]  The  plan  comes 
from  the  Treasury.  An  official  is  here,  who 
can  prove  it.  [Alverstone,  L.C.J. :  Let 
him  be  called.] 

A.  Vanstone,  P.S.,  C.I.D.,  was  called  and 
said  that  he  had  prepared  the  plan.  In 
reply  to  the  Lord  Chief  Justice  he  said 
that  a  person  at  the  top  of  the  stairs  could 
see  the  whole  of  the  chest  of  drawers  by 
stooping  down.  The  furniture  in  the  down- 
stairs room  had  been  moved,  but  he  had 
been  told  where  it  had  been  situated. 

The  plan  showed  the  ground  floor,  first 
floor,  and  section  front  of  the  house  drawn 
to  scale.  The  plan  of  the  ground  floor  is 
shown  in  this  report. 

I\  1\  Blacktoell,  for  the  Crown.— The 
aopellant  had  been  to  this  house  before. 
Tjie  prosecutrix,  therefore,  when  she  saw 
him  at  the  chest  of  drawers,  recognised 
him.  The  appellant  admitted  that  he  had 
been  to  the  nouse,  and  his  cross-examina- 
tion showed  a  knowledge  of  its  interior. 
[AiiVBRSTONB,  L.C.J. :  We  do  not  see  any 
evidence  that  she  was  stooping  down  when 
at  the  top  of  the  stairs.  Pickpord,  J. :  The 
Deputy  Chairman  at  the  end  of  his  sum- 
ming-up said :  "  You  have  her  stooping  in 
that  position  and  the  prisoner  turning  round 
can  be  seen  so  clearly  that  he  can  be 
positively  identified.  Well,  that  evidence 
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must  be  weighed."]  When  charged  at  the 
police  station  the  appellant  made  no  reply^ 
and  he  called  no  one  to  prove  his  allbi^ 
although  at  the  trial  he  suggested  a  prepaid 
telegram  should  be  sent  to  the  landlord  at 
his  nouse.  The  appellant  gave  evidence, 
and  the  jury  had  the  opportunity  of 
watching  his  demeanour. 

(7.  L,  Attenborough,  in  repljr.— The  jury 
had  not  the  opportunity  of  seeing  the  plan 
which  is  now  oefore  the  court.  The  prose- 
cutrix said  she  did  not  give  the  appellant's 
name  to  the  police,  and  the  only  description 
the  police  had  was  a  man  5  ft.  10  in.  or 

5  ft.  11  in.,  24  years  of  age.  Yet  the  name 
of  Osborne  was  coupled  with  the  descrip- 
tion and  appears  to  have  been  sent  from 
police  station  to  police  station.  It  is  clear 
that  the  police  knew  that  Osborne  was  a 
friend  of  Macguire*s. 

Walton,  J.,  delivered  the  judgment  of 
the  court. — In  this  case  it  appears  that  a 
theft  was  committed  in  a  brothel.  The 
appellant  had  been  to  some  extent  in  the 
habit  of  frequenting  this  brothel.  He  was 
convicted,  together  with  Macguire  and 
Devinc,  of  stealing  a  fur  coat,  some  money 
and  other  articles  from  the  lower  room. 
One  can  well  understand  how  the  police 
came  to  suspect  that  the  appellant  was  the 
other  man  at  the  chest  of  drawers  for  whom 
they  were  searching.  It  is  very  likely  that 
the  prosecutrix  thought  she  saw  the  appel- 
lant at  the  chest  of  drawers.  But  a 
conviction  cannot  stand  unless  there  was 
evidence  before  the  jury  which  would 
justify  it.  We  think  that  in  this  case 
there  was  no  such  evidence  against  Osborne. 
It  is  impossible  to  say  that  there  is  not  a 
serious  doubt  as  to  who  was  the  guilty 
person  rifling  the  drawers.  It  is  very 
doubtful  if  the  prosecutrix  could  see  the 
person  at  the  chest  of  drawers  at  the  tiro's 
she  said  she  saw  him.  The  more  probable 
inference  is  that  she  could  not  see  him 
when  she  was  at  the  top  of  the  stairs.  The 
appeal  will  be  allowed. 

On  the  application  of  counsel  it  was 
ordered  that  17a.  6d.  found  on  the  appellant, 
which  had  been  ordered  to  be  handed  over 
to  the  prosecutrix,  should  be  returned  to 
him. 

Appeal  allowed. 

Solicitors  for  the  appellant :  J.  Westcott 

6  Sons. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 
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KING'S    BENCH    DIVISION. 


October  13,  1908. 

(Before  Alverstone,  L.C.J.,  Bigham  and 
Walton,  JJ.) 

Rex  V,  Kinghorn  and  Boucher. 

Jastices  —  Evidence  —  Bankers'  books- 
Inspection— Power  of  magistrate  to 
make  order- Bankers'  Books  Evidence 
Act,  1879  (42  &  43  Vict.  c.  11),  ss.  7,  10. 

A  tuoAjistrate  fias  power  to  niake  an  order 
for  the  inspection  of  a  banker's  book 
under  «.  7  of  the  Bankers'  Books 
Evidetice  Act^  1879. 

A  rule  nisi  to  the  depaty  stipendiary 
magistrate  for  Liverpool  and  one  John 
Boacher  to  show  cause  why  the  said  magis- 
trate should  not  hear  and  determine  an 
application  by  Leonard  Dunning,  the  head 
constable  of  Liverpool,  the  prosecutor  of  a 
certain  information  or  complaint  laid 
against  the  said  John  Boucher,  for  an  order 
under  the  Bankers'  Books  Evidence  Act. 
1879,  that  the  said  Leonard  Dunning  shoula 
be  at  libertjr  to  inspect  and  take  copies  of 
any  entries  in  the  books  of  the  North  and 
South  Wales  Bank,  Limited,  relating  to  tho 
account  of  the  said  John  Boucher  with  the 
said  bank  for  the  puri>oses  of  the  said 
information  or  complaint. 

The  following  facts  appeared  upon 
affidavit : 

On  May  29th.  1908,  Leonard  Dunning, 
the  head  constable  of  Liverpool,  caused  a 
summons  to  be  issued  a^inst  one  John 
Boucher  for  keeping  a  bettmg-house  within 
the  said  city. 

A  solicitor  applied,  on  behalf  of  Dunning, 
to  the  deputy  stipendiary  magistrate  for 
Liverpool  for  an  order  for  inspection  of 
entries  in  the  books  of  the  North  and 
South  Wales  Bank.  Limited,  relating  to  the 
banking  account  ot  the  saia  John  Boucher. 
It  was  admitted  that  the  said  John  Boucher 
had  an  account  at  the  said  bank. 

The  bank  appeared  by  counsel  and 
opposed  the  application,  and  the  magistrate 
refused  to  make  the  order  on  the  ground 
that  he  was  not  a  court  or  person  within 
the  meaning  of  ss.  7,  10  of  the  Bankers' 
Books  Evidence  Act,  1879,  and  that  in  con- 
sequence he  had  no  jurisdiction  to  make 
any  such  order. 
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The  Bankers'  Books  Evidence  Act,  1879, 
s.  7,  Drovides : 

"  On  the  application  of  any  party  to  a 
legal  proceeding  a  court  or  judge  may  order 
that  such  party  be  at  liberty  to  inspect  and 
take  copies  of  any  entries  in  a  oanker's 
book  for  any  of  the  purposes  of  such  pro- 
ceedings. An  order  under  this  section  may 
be  made  either  with  or  without  summoning 
the  bank  or  any  other  party,  and  shidl  be 
served  on  the  bank  three  clear  days  before 
the  same  is  to  be  obeyed,  unless  the  court 
or  jud^  otherwise  directs." 

Section  10  provides  :  "  In  this  Act— 

*^  The  expression  '  legal  proceeding '  means 
any  civil  or  criminal  proceeding  or  inquiry 
in  which  evidence  is  or  may  be  given,  and 
includes  an  arbitration  ; 

"The  expression  *the  court'  means  the 
court,  judge,  arbitrator,  persons  or  person 
before  whom  a  legal  proceeding  is  held  or 
taken  ; 

"The  expression  *  a  judge'  means  with 
respect  to  England  a  judge  of  the  High 
Oourt,  and  with  respect  to  Scotland  a  lord 
ordinary  of  the  Outer  House  of  the  Court 
of  Session,  and  with  respect  to  Ireland  a 
judge  of  the  High  Court  in  Ireland  ; 

"The  judge  of  a  county  court  may  with 
respect  to  any  action  in  such  court  exercise 
the  powers  of  a  judge  under  this  Act." 

Leslie  Scott  showed  cause. — The  magis- 
trate hsul  no  power  to  make  the  order  asked 
for.  Prima  facie  the  definition  of  "the 
court "  in  s.  10  might  seem  to  include  a 
magistrate,  but  a  doubt  is  raised  by  the  last 
clause  of  the  section.  The  last  clause  was 
unnecessary  if  "  the  court "  includes  every 
person  before  whom  a  legal  proceeding  is 
held  or  taken  {per  Coleridge,  L.(J.J., 
E.  V.  Bradlaugh  (18S3),  15  CJox,  222  n.). 
Stone's  Justices'  Manual,  1908  ed., 
p.  297,  says :  "  This  statute  renders  copies 
of  entries  prima  facie  evidence  only  in  cases 
where  by  the  general  law  of  evidence  the 
entries  themselves  would  be  prima  facie 
evidence  .  .  .  Lord  Coleridge  held 
in  B,  V.  Bradlaugh^  supra,  that  a  magis- 
trate had  no  power  to  make  an  order  for 
inspection  under  s.  7."  The  Annual  Prac- 
tice, 1908,  Vol.  I.,  p.  528,  says  that  in 
criminal  proceedings  the  order  is  made  by 
the  judge  in  chambers,  and  drawn  up  at  the 
Crown  Office.  Hart  on  Banking,  p.  217  n., 
says  that  apparently  the  word  "court" 
means  the  High  Court  or  a  judge  thereof. 
The  practice  has  always  been  to  apply  to 
the  High  Court. 

Rigby  Swift^  in  support.— There  are  two 
kinds  of  orders  under  the  Act.    There  is  the 
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order  on  a  banker  to  produce  his  books 
under  s.  6,  and  there  is  the  order  for  inspec- 
tion under  s.  7.  An  order  to  produce  can 
only  be  made  by  a  judge,  and  it  there  was 
no  reference  to  a  county  court  judge  in  s.  10, 
he  would  have  no  power  to  make  such  an 
order.  That  reference  to  a  county  court 
j  udg;e  is  inserted  for  the  purpose  of  s.  6.  The 
magistrate  comes  within  the  express  words 
of  s.  7.  Coleridge,  L.C.J.,  was  not  really 
considering  the  point  in  B,  v.  Bradlaugh, 
8U2)ra.  What  he  said  was  not  even  a 
dictum  ;  it  was  only  an  interiection.  The 
established  practice  m  criminal  proceedings 
is  not  as  has  been  alleged.  Orders  have,  m 
fsuct,  been  made  by  the  magistrates  in 
Liverpool. 

Alverstone,  L.C.J.— This  rule  must  be 
made  absolute.  We  have  been  told  by  Mr. 
Scott  that  the  practice  has  been  to  apply  to 
a  judge  in  chambers,  but  I  have  consider- 
able doubt  as  to  how  far  that  practice  has 
been  universal,  and  I  think  that  if  the 
matter  were  inquired  into  it  would  be  found 
that  courts,  both  of  civil  and  criminal  juris- 
diction, have  made  these  orders.  But  I  do 
not  base  my  judgment  on  the  practice.  In 
my  opinion,  in  order  to  come  to  a  right 
conclusion  as  to  the  protection  intended  to 
be  given  and  the  iurisdiction  intended  to  be 
exercised  under  tnis  Act,  we  must  remember 
the  previous  state  of  things.  A  banker 
could  be  made  to  produce  his  books  on 
subpuena,  and  there  was  no  means  of  getting 
the  evidence  except  in  the  ordinary  way. 
The  statute  protects  the  banker  by  s.  6, 
which  says  :  '•  A  banker  or  officer  of  a  bank 
shall  not,  in  any  legal  proceeding  to  which 
the  bank  is  not  a  party,  be  compellable  to 
produce  any  banker's  book  the  contents  of 
which  can  be  proved  under  this  Act,  or  to 
appear  as  a  witness  to  prove  the  matters, 
transactions,  and  accounts  therein  recorded, 
unless  by  order  of  a  judge  made  for  special 
cause."  I  believe  it  will  be  found  that  in 
one  of  the  decided  cases  it  has  been  pointed 
out  that  that  protection  was  given  in  order 
that  the  business  of  bankers  might  not  be 
interfered  with.  The  first  object  of  the  Act 
was  to  protect  the  banker  from  being  com- 
pelled to  produce  his  books,  and  it  is  clear 
that  that  order  can  only  be  made  by  the 
judge  as  defined  by  s.  10,  namely,  a  judge 
of  the  High  Court  or  of  a  county  court. 
Now  we  come  to  the  alternative  method  of 
proof.  That  is  provided  by  s.  7,  of  which 
the  words  are  of  necessity  general.  [His 
lordship  read  the  section.]  With  reference 
to  that  we  have  to  apply  s.  10,  which  says 
that  "'legal  proceeding'  means  any  civil 
430 
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or  criminal  proceeding  or  inquiry  in  which 
evidence  is  or  may  be  given,  and  includes 
an  arbitration."  Let  as  take  the  case  of  an 
arbitrator.  It  is  impossible  to  argue  that 
an  arbitrator  has  not  the  power  to  make  an 
order  that  a  party  may  mspect  and  take 
copies  of  entries  in  a  banker's  book.  If  we 
apply  the  interpretation  clause  we  find  that 
for  the  purpose  of  taking  copies  "the 
court "  may  make  that  order,  and  there  is 
the  further  power  for  a  judge  to  order  the 
production  of  the  banker's  books,  and  the 
power  of  the  county  court  judge  was  given 
to  enable  him  to  have  the  same  power  as  a 
judge  of  the  High  Court.  It  is  said  that 
the  bank  think  that  they  have  got  some 
protection  if  the  application  must  be  made 
to  a  judge  in  chambers.  I  fail  to  see  it.  I 
do  not  deny  that  the  application  must  be 
bona  fide  and  material,  but  I  do  not  see  why 
those  matters  may  not  be  considered  by  the 
court  or  judge  before  whom  the  proceeding 
is  pending,  as  ^ell  as  by  the  judge  in 
chambers.  Therefore  I  think  that  the  pro- 
tection that  the  bank  gets  is  quite  suffi- 
ciently given  by  the  order  of  the  tribunal 
being  necessary  instead  of  some  other  step 
being  taken  by  subpoena  or  otherwise.  1 
have  no  doubt  that  the  magistrate  is  able 
to  deal  with  the  questions  of  bona  fides 
and  materiality,  and  he  may  require  notice 
to  be^iven  to  the  person  whose  account  it 
is  desired  to  inspect.  Looking  to  the  main 
provision  of  the  Act,  I  can  see  no  reason 
why  the  magistrate  should  not  make  this 
order  on  the  bank. 

BiGHAM,  J.— I  agree.  I  base  my  judg- 
ment on  the  wording  of  s.  7,  which,  1  think, 
is  Quite  plain.  Here  there  has  been  an 
application  by  a  party  to  a  legal  proceeding 
for  an  order  that  that  party  should  be  at 
liberty  to  inspect  and  take  copies  of  the 
entries  in  a  banker's  book.  It  is  said  that 
the  application  having  been  made  to  a 
police  magistrate  sitting  in  court,  there  is  no 
power  under  this  section  for  him  to  make 
the  order.  I  think  the  section  gives  him 
power  in  the  plainest  possible  terms.  The 
section  goes  on  to  say :  "  An  order  under 
this  section  ma^  be  made  either  with  or 
without  summoning  the  bank  or  any  other 
party,  and  shall  be  served  on  the  bank  three 
clear  days  before  the  same  is  to  be  obeyed, 
unless  the  court  or  judge  otherwise  directs." 
The  expression  "the  court"  is  only  to  be 
found  in  s.  7,  and  it  is  the  expression  "  the 
court"  which  is  the  subject  of  definition 
in  s.  10.  The  interpretation  section  says 
that  "  the  court "  means  the  court,  judge, 
arbitrator,  persons  or  person  before  whom  a 
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legal  proceeding  is  held  or  taken.  There- 
fore it  is  perfectly  obvious  that  the  person 
before  whom  a  lesal  proceeding^  is  held  or 
taken  mast  be  the  jad^.  sitting  in  the 
court  in  question  —in  this  case  the  deputy 
stipendiary  magistrate. 

Walton,  J.— I  agree. 

Rule  absolute. 

Solicitors  against  the  rule  :  Hill,  Dickin- 
son &  Co.,  Liverpool. 

Solicitors  in  support :  F.  Venn  k  Co.,  for 
E.  R.  Pickmere,  Liverpool. 
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KING'S   BENCH  DIVISION. 


October  13,  1908. 

(Before  Alverstone,  L.C.J.,  Bigham 
and  Walton,  55.) 

Lawson  v.  Edminson. 

Licensing— Entertaining  guests  after  closing 
hours — Permitting  drunkenness— Onus 
of  proof— Licensing  Act,  1872  (35  k 
36  Vict.  c.  94),  s.  13— Licensing  Act, 
1902  (2  Edw.  7,  c.  28),  s.  4. 

A  person  licensed  to  sell  intoxicating  liquors 
by  retail  may  be  convicted  of  the  offence 
of  permitting  drunkenness  on  Ms  pre- 
mises contrary  to  «.  13  of  the  Licensing 
Act,  1872,  if  his  ufife  supplies  drinks 
gratuitously  tojyrivate  guests  on  the  pre- 
mises after  closing  hours  so  that  they 
become  drunk  and  allows  them  to  remain 
on  the  premises  in  a  state  of  drunken- 
ness, unless  he  proves  that  he  took  all 
reasonable  steps  for  preventing  drunken- 
ness on  his  premises. 

Case  stated  by  justices. 

1.  The  appellant  is  an  inspector  in  the 
Durham  County  Constabulary  stationed  at 
Southwick  in  the  county  of  Durham. 

2.  The  respondent  is  an  alehouse  keeper 
carrying  on  business  at  the  "  Queen's  Head 
Hotel,"  Adelaide  Street,  Southwick,  afore- 
said. 

3.  On  the  21st  day  of  March,  1908,  the 
respondent  appeared  before  us,  sitting  as  a 
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court  of  summary  jurisdiction  at  Sunderland 
for  the  Sunderland  Petty  Sessional  Division 
of  Easington  Ward,  on  a  summons  issued 
upon  the  information  of  the  appellant 
charging  him,  the  respondent,  under  s.  13 
of  the  Licensing  Act,  1872,  that  he  on  the 
1st  day  of  March,  1908,  at  the  township  of 
Southwick,  in  the  said  county,  then  being 
duly  licensed  to  sell  by  retail  intoxicating 
liquors  in  his  house  and  premises  there 
situate,  unlawfuUv  did  permit  drunkenness 
to  take  place  on  the  said  licensed  premises, 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

4.  The  following  facts  were  then  admitted 
or  proved  before  us  : 

(1)  That  Sergeant  Rispin  and  Police  Con- 
stable Wilson,  on  approaching  the  "  Queen's 
Head  Hotel,"  Adelaide  Street,  Southwick, 
about  one  o'clock  in  the  morning  of  the 
1st  March,  1908,  observed  lights  and  heard 
voices  in  the  hotel,  and  having  obtained 
admission,  found  therein  the  wife  of  the 
respondent,  her  father  and  mother,  and  ten 
other  persons,  namely,  Charles  Massing- 
ham,  Bertram  Wilson,  Susannah  Wilson, 
Frederick  Sinclair,  Thomas  Barkes,  Nora 
Barkcs,  Margaret  Massingham,  Qeorgc 
Oliver,  Arthur  Oliver,  and  James  Charlton. 

(2)  That  the  following  explanation  as  to 
their  presence  was  given  to  the  police  by 
Mrs.  Edminson,  the  wife  of  the  respondent : 
"My  father  and  mother  are  here  from 
Wardley  Colliery,  and  we  are  having  a  bit 
of  jollification.  There  has  been  no  drink 
supplied  since  closing  time ;  besides,  this 
room  is  not  licensed  for  drink.  I  have 
stood  drinks  round." 

(3)  That  in  so  far  as  this  explanation  was 
tested,  it  was  found  to  be  correct,  and  we 
accepted  it  as  correct. 

(4)  That  the  meu  Bertram  Wilson  and 
Charles  Massingham  were  both  drunk. 

(5)  That  Massingham,  before  becoming 
the  private  guest  of  the  respondent,  had 
been  on  the  premises  as  an  ordinarv  cus- 
tomer, but  there  was  no  suggestion  that  he 
had  been  drunk  while  there  as  a  customer. 

(6)  That  Wilson  came  to  the  premises  as 
a  private  guest  shortly  after  closing  time, 
and  was  drunk  when  he  came  there. 

(7)  That  the  respondent,  Joseph  Edmin- 
son, was  not  himself  present. 

6.  We  therefore  found  as  a  fact  that  the 
whole  of  the  persons  found  on  the  premises 
were  there  as  private  guests,  being  enter- 
tained b;^  the  respondent's  wife,  and  that 
the  premises  were  in  fact  being  used  for  the 
purpose  of  private  premises,  and  not  for  the 
purpose  of  licensed  premises. 
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6.  It  was  contended  on  behalf  of  the 
appellant  that  inasmuch  as  men  were  found 
drunk  on  licensed  premises,  although  during 
the  time  when  such  premises  were  closed 
according  to  law,  ana  although  they  may 
have  been  there  as  private  guests  of  the 
respondent  and  his  wife,  their  mere  presence 
on  the  premises  in  a  state  of  drunkenness 
was  evidence  upon  which  the  respondent 
should  be  convicted  of  permitting  drunken- 
ness contrary  to  the  statute. 

7.  It  was  contended  on  behalf  of  the 
respondent,  that  the  mere  fact  that  private 
guests  of  his  own  on  his  premises,  during 
the  time  such  premises  were  closed  according 
to  law,  were  drunk,  did  not  render  him 
liable  to  conviction  for  permitting  drunken- 
ness. 

8.  In  the  absence  of  express  authority  to 
show  that  we  were  entitled  upon  such  facts 
as  were  admitted  or  found  by  us  as  herein- 
before set  forth  to  convict  the  defendant  of 
the  offence  charged,  we  dismissed  the  infor- 
mation and  at  the  request  of  the  appellant 
agreed  to  state  this  case. 

The  question  upon  which  the  opinion  of 
the  court  is  desired,  is  whether  we  the  said 
justices  upon  the  above  statement  of  facts 
came  to  correct  determinations  and  decisions 
in  point  of  law,  and  if  not,  what  should  be 
done  in  the  premises. 
Signed  this  10th  day  of  June,  1908. 
(Signed)       E.  A.  Haling. 
J.  D.  Fairlkss. 

H.  J.  TURNBULL. 

J.  Short. 
J.  Marr. 

The  Licensing  Act,  1872,  s.  13,  provides  : 
"If  any  licensed  person  permits  drunken- 
ness or  any  violent,  quarrelsome,  or  riotous 
conduct  to  take  place  on  his  premises,  or 
sells  any  intoxicating  liouor  to  any  drunken 
person,  he  shall  be  liable  to  a  penalty  not 
exceeding  for  the  first  offence  ten  pounds, 
and  not  exceeding  for  the  second  and  any 
subsequent  offence  twenty  pounds.    .    .    ." 

The  Licensing  Act,  1902,  s.  4,  provides : 
"  Where  a  licensed  person  is  charged  with 
permitting  drunkenness  on  his  premises, 
and  it  is  proved  that  anv  person  was 
drunk  on  his  premises,  it  shall  lie  on  the 
licensed  person  to  prove  that  he  and  the 
persons  employed  by  him  took  all  reasonable 
steps  for  preventing  drunkenness  on  the 
premises." 

B,  I.  Simey.  for  the  appellant,  having 

cited  R,  V.  Petty  (1897),  61  J.  P.  373  ;  [1897] 

2  Q.  B.  33 ;  Kessack  v.  Smith  (1900),  7  F. 

Just.  Cas.  75 ;  and  Thompaon  v.  McKenzu 
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(1908\  72  J.  P.  150  ;  [1908]  1  K.  B.  905,  was 
stopped  by  the  court. 

E,  Shortly  for  the  respondent—These 
were  guests  being  bona  fide  entertained  by 
the  landlord  and  his  wife.  Section  30  of 
the  Licensing  Act,  1874,  says  that  the  land- 
lord may  supply  private  friends  at  his  own 
expense  after  closing  hours.  In  Thompson  v. 
McKenzie,  supra,  there  was  a  public  and  not 
a  private  user  of  the  premises.  [He  cited 
Lester  v.  Torrens  (1877),  41  J.  P.  821  ; 
2  Q.  B.  D.  403.] 

Stnuy  was  not  called  on  to  reply. 

Alverstonb,  L.C.J.— As  it  is  not  sug- 
gested that  there  is  any  question  which  the 
respondent  desires  to  raise  under  s.  4  of  the 
Licensing  Act,  1902,  this  appeal  must  be 
allowed  and  directions  given  to  convict.  I 
cannot  help  feeling  that  the  magistrates 
rather  indicated  that  they  were  not  on  very 
sure  ground,  for  they  say  in  paragraph  8  of 
the  case  that  "In  the  absence  of  express 
authority  to  show  that  we  were  entitled 
upon  such  facts  as  were  admitted  or  found 
by  us  as  hereinbefore  set  forth  to  convict 
the  defendant  of  the  offence  charged,  we 
dismissed  the  information."  If  we  were  all 
to  wait  to  find  express  authority,  we  should 
be  shirking  our  responsibilities.  The  magis- 
trates were  bound  to  deal  with  the  case  on 
the  facts  they  found.  The  admitted  facts 
are  that  after  closing  hours  the  wife  of  the 
respondent  stood  drinks  to  a  number  of 
persons,  but  did  not  supply  them  for  money  ; 
that  two  of  the  people  who  were  so  eiven 
drink  were  found  drunk  8ub.sequently  at 
1  a.m.  I  attach  no  importance  to  the  fact 
that  one  had  been  previously  on  the  pre- 
mises not  as  a  guest,  because  I  think  the 
magistrates  found  that  all  these  people  were 
after  11  p.m.  the  guests  of  the  respondent's 
wife.  This  case  raises  again  the  question 
whether  with  regard  to  the  offences  in 
ss.  12—18  of  the  Licensing  Act,  1872,  the 
hours  of  closing  have  anything  to  do  with 
the  matter.  With  regard  to  s.  12,  we  are 
concluded  by  authority.  There  is  more  than 
one  authority  to  show  that  a  person  may  be 
convicted  under  s.  12  if  found  drunk  on  the 
premises  after  licensed  hours.  As  to  s.  13, 
there  is  the  decision  in  Thompson  v. 
McKemie,  sujnu,  that  permitting  drunken- 
ness may  be  proved  though  everything  is 
done  afterlicensed  hours.  We  there  held  that 
the  licensee  was  properly  convicted  where  a 
guest  arrived  at  a  notel  after  the  closing 
hour  and  engaged  a  bedroom,  and  was  then 
drunk  to  the  knowledge  of  the  manager, 
and  was  shortly  afterwards  found  drunk 
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upon  the  premises  by  a  constable.  Then  in 
88.  14 — 18  I  can  see  no  reason  why  a  dis- 
tinction should  be  drawn  between  the  case 
when  the  sale  of  drink  is  lawful  and  the 
case  when  it  is  prohibited.  We  are  dealing 
with  the  locus  tn  quo  where  certain  things 
are  not  permitted  in  the  interests  of  public 
order,  I  come  to  the  conclusion  that  the 
magistrates  ought  to  have  convicted  upon 
this  evidence  of  the  respondent's  wife  per- 
mitting this  drunkenness  on  the  premises, 
unless  the  respondent  had  satisfied  them 
thajb  he  took  all  reasonable  steps  to  prevent 
drunkenness.  It  is  not  disputed  tnat  the 
Scotch  case  of  Kessack  v.  Smith,  supra,  is 
exactly  in  point,  and  whether  the  Scotch 
case  goes  further  in  regard  to  the  landlord 
himself,  we  need  not  consider.  We  could 
not  come  to  any  other  conclusion  without 
overruling  Thompson  v.  McKenzie,  supra, 
because  if  it  was  an  offence  to  permit  a 
drunken  person  to  come  in  after  closing 
hours,  it  must  be  an  offence  to  give  persons 
drink  after  closing  hours  so  that  they 
become  drunk  and  to  allow  them  to  remain 
on  the  premises.  Drunken  people  ought  to 
have  b«en  turned  out  as  soon  as  they 
showed  any  signs  of  drunkennes.s. 

Big  HAM,  J.— I  agree.  It  is  immtiterial 
whether  the  men  were  guests  or  not.  They 
were  in  fact  drunk  on  licensed  premises. 
Nor  do  I  think  that  it  matters  that  they 
were  there  after  closing  hours.  The  pub- 
lican was  prima  facie  guilty  of  the  offence, 
and  no  attempt  was  made  under  s.  4  of  the 
Licensing  Act,  1902,  to  show  that  he  took 
any  means  to  ])revent  the  drunkenness, 

Walton,  J.— I  agree,  I  wish  to  add  that 
I  see  no  distinction  for  the  purpose  of  the 
present  case  between  s.  17  and  s,  13.  Sec- 
tion 17  refers  to  permitting  gaming,  and  it 
was  decided  in  Osborne  v.  Hare  {1876), 
40  J.  P.  759,  that  a  licensed  person  was 
properly  convicted  where  he  entertained 
others  at  his  own  expense  after  closing 
hours  and  allowed  them  to  game.  I  think 
that  that  case  is  directly  in  point. 

Appeal  allowed  and  case  remitted. 

Solicitors  for  the  appellant:  Meredith, 
Roberts  and  Mills,  for  W.  W.  Moses, 
Sunderland. 

Solicitor  for  the  respondent :  A.  B.  San- 
ders, for  Bell  and  Sons,  Sunderland. 
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October  13,  1908. 

(Before  Alverstone,  L.QJ,,  Bigham  and 
Walton,  JJ,) 

Marshall  v.  Ford. 

Motor  cars  —  Exceeding  speed  limit  — 
Evidence  -—  Identity  of  driver—  Con- 
tents of  licence — Notice  to  produce — 
Secondary  evidence — Motor  Car  Act, 
1903  (3  Edw.  7,  c.  36),  ss.  3  (4),  9  (1). 

On  the  prosecution  of  the  driver  of  a  motor 
car  for  exceeding  the  speed  limit  fixed 
bys,  9  (1)  of  th€  Motfyi'  Car  Act,  1903, 
it  is  not  necessary  to  give  the  defendant 
notice  to  produce  his  licence,  in  order  to 
let  in  evidence  as  to  its  contents  by  the 
]H)lice  constable  who  stojtped  the  car,  and 
to  whom  the  licence  was  jrrodu^red  by  the 
driver  at  the  time. 

Case  stated  by  the  undersigned,  three  of 
his  Majesty ^s  justices  of  the  peace  in  and 
for  the  county  of  Kent,  being  a  court  of 
summarv  jurisdiction  (sitting  in  a  petty 
sessional  court  house)  under  the  Summary 
Jurisdiction  Acts,  1857  and  1879. 

1.  At  the  court  of  summarv  jurisdiction 
sitting  at  the  court  house,  West  Mailing 
(being  a  petty  sessional  court  house)  an 
information  was  preferred  by  Edwin  Ford 
of  West  Mailing  in  the  said  county,  super- 
intendent of  police,  (hereinafter  called  the 
respondent)  under  the  Motor  Car  Act,  1903. 
s.  9  (I)  against  Edgar  Marshall  of  Brastea 
Chart,  Sevenoaks,  in  the  said  county, 
motor  car  driver,  (hereinafter  called  the 
appellant)  for  that  he  being  the  driver  of  a 
certain  motor  car  on  the  21st  day  of  March 
1908  on  a  certain  highway  between  Ightham 
and  West  Mailing  in  the  said  county,  un- 
lawfully did  drive  the  said  motor  car  at  a 
greater  speed  than  20  miles  an  hour,  to 
wit,  28  miles  an  hour,  contrary  to  the 
statute,  (and  that  notice  of  the  intended 
prosecution  was  sent  to  the  owner  of  the 
said  motor  car  within  21  da}[s  after  the  said 
offence  was  committed)  which  information 
was  heard  by  us  on  the  13th  day  of  April 
1908,  when  we,  in  the  said  court  of  summary 
jurisdiction  convicted  the  appellant  and 
adjudged  him  to  pay  the  sum  of  three 
pounds  as  a  penalty  and  fourteen  shillings 
tor  costs  forthwith. 
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2.  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  proved 
before  us : 

3.  The  appellant  appeared  before  us  in 
person  and  also  by  counsel  and  on  being 
called  upon  to  plead  answered  to  his  name  as 
set  forth  in  the  said  summons  and  pleaded 
not  guilty. 

4.  Joseph  Kennett,  a  sergeant  in  the  Kent 
County  Constabulary,  having  been  sworn, 

E roved  that  on  the  2 1st  day  of  March  1908 
e  was  on  duty  at  a  point  on  the  8evenoaks 
Road  in  the  parish  of  Ightham  Kent,  when 
motor  car  S  753  passed  him  at  12.48  p.m., 
that  he  had  measured  the  road  from  the 
said  point  to  another  point  known  as  Fish 
Ponds  in  the  parish  of  West  Mailing,  Kent, 
with  a  tape  and  that  the  distance  was 
7  miles  from  point  to  point,  that  he  timed 
the  said  car  with  a  watch  handed  to  him  by 
his  superintendent  on  the  same  morning. 

5.  George  Thomas  Erapta^e,  a  sergeant 
in  the  Kent  County  Constabulary,  having 
been  sworn,  proved  that  he  was  on  duty 
at  a  point  known  as  Fish  Ponds,  West 
Mailing,  aforesaid,  on  the  21st  March  1908, 
and  that  he  there  stopped  car  S  753  and 
asked  the  driver  for  and  examined  his 
licence.  That  he  stopped  more  than  20 
drivers  of  motor  cars  on  the  said  21st  day 
of  March  1908  and  could  not  swear  the 
appellant  was  the  driver  of  the  said  car. 

6.  John  Hollands,  a  constable  of  the  Kent 
Countv  Constabulary,  having  been  sworn, 
proved  that  he  was  on  duty  with  the  last 
witness  on  the  21st  March  1908  at  a  point 
known  as  Fish  Ponds,  West  Mailing,  that 
when  the  driver  of  the  said  car  produced 
his  licence  he  took  a  note  therefrom  of  his 
name  and  address  with  the  number  and  date 
of  his  licence,  and  [the  appellant's  counsel 
objected  to  the  evidence  wnich  follows  next] 
that  his  name  was  Edgar  Marshall  of 
Bungalow  Phillipines,  Brasted  Chart, 
Sevenoaks. 

7.  Frederick  Waterman,  a  constable  of 
the  Kent  County  Constabulary,  having  been 
sworn,  proved  that  he  was  on  duty  at  a 
point  known  as  Fish  Ponds,  West  Mailing, 
with  the  last  two  witnesses  on  the  21st  day 
of  March  1908,  that  car  S  753  passed  the 
said  point  at  1.3  p.m.  That  he  timed  the 
said  car  by  a  watch  handed  to  him  by  his 
superintendent  on  the  same  morning. 

8.  Edwin  Ford,  sui)erintendent  of  police, 
Kent  County  Constabulary,  Mailing  Divi- 
sion, having  been  sworn,  proved  that  on 
the  morning  of  the  2 1st  day  of  March  1908 
he  handed  to  the  witnesses  Joseph  Kennett 
and  Frederick  Waterman  a  watch  each, 
with  certain    instructions ;    that  he  com- 
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pared  the  said  watches  together  with  the 
railway  station  clock  at  Mailing  Station  on 
the  same  morning;  that  the  said  watches 
then  agreed,  that  at  about  6  p.m.  on  the 
evening  of  the  same  day  he  compared  the 
said  watches  again  with  the  said  clock  and 
that  they  all  agreed  then. 

9.  On  the  part  of  the  appellant  it  was 
contended  that  the  witness  Holland  should 
not  have  been  allowed  by  us  to  give  evidence 
of  anything  in  the  appellant's  licence  on 
the  ground  that  the  licence  was  a  written 
instrument  and  that  no  notice  to  produce  it 
had  been  given  to  him. 

10.  We  were  advised  and  held  that  the 
evidence  was  admissible  and  the  grounds  of 
our  determination  were  that, — (a)  the  con- 
tents of  a  written  document  were  not  being 
given  in  evidence,  within  the  meaning  of  the 
rule  relied  upon  by  the  appellant,  but  that 
the  witness  was  stating  a  fact  ascertained 
by  him  in  the  course  of  his  duty  in  order 
that  he  might  report  the  appellant  if  it 
should  prove  that  he  had  committed  an 
offence  and  that  a  summons  against  him 
might  issue,  and  that  the  contents  of  the 
licence  as  such  were  not  otherwise  relevant 
to  the  issue  before  us,  and  (b)  the  licence 
was  a  document  peculiarly  within  the  pos- 
se.ssion  of  the  appellant  and  that  he  was 
not  therefore  entitled  to  notice  to  produce 
it,  assuming  that  our  decision  on  the  first 
ground  (a)  was  erroneous. 

11.  The  question  upon  which  the  opinion 
of  the  court  is  desired  is,  whether  we,  the 
said  justices,  being  such  court  of  summary 
jurisdiction,  upon  the  above  statement  of 
facts,  came  to  a  correct  determination  and 
decision  in  point  of  law  as  to  the  said 
evidence  of  tne  witness  Hollands,  and  if  not, 
what  should  be  done  in  the  premises. 

Dated  the  30th  day  of  May  1908  at  the 
court  of  summary  jurisdiction  sitting  at  the 
court  house.  West  Mailing  aforesaid. 
(Signed)     W.  N.  Wigan, 

Henry  Hannen, 
Percy  Nevill. 

The  Motor  Car  Act,  1903,  s.  3  (4),  pro- 
vides : 
"A  licence  must   be   produced  by  any 

Ee'rson  driving  a  motor  car  when  demanded 
y  a  police  constable.  If  any  person  fails 
so  to  produce  his  licence,  he  shall  be  liable, 
on  summary  conviction,  in  respect  of  each 
offence  to  a  fine  not  exceeding  five  pounds." 
Section  9  (1)  provides :  "  .  ,  .  A 
person  shall  not,  under  any  circumstances, 
drive  a  motor  car  on  a  public  highway  at 
a  speed  exceeding  twenty  miles  per  hour 
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A,  M,  White^  for  the  appellant.— There 
is  no  evidence  that  the  appellant  was  the 
driver  of  the  car  in  question.  No  notice 
wa.s  given  to  him  to  produce  his  licence, 
and,  therefore,  secondary  evidence  of  its 
contents  was  inadmissible.  There  is  no 
evidence  that  the  appellant  had  his  licence 
in  court,  and,  therefore,  notice  to  produce 
could  not  be  dispensed  with.  [He  cited 
£.  V.  Gibson  {1887),  51  J.  P.  742  ;  18  Q.  B.  D. 
637.] 

G.  S.  C  Rentoul  {Douglas  Knocker  with 
him),  for  the  respondent,  was  not  called 
upon. 

Alverstone,  L.C.J.— It  was  proved  in 
this  case  that  the  car  S  753  went  seven 
miles  in  fifteen  minutes,  that  is,  at  twenty- 
eight  miles  an  hour.  If  a  car  has  gone 
seven  miles  in  fifteen  minutes  its  driver 
must  have  broken  the  law  to  a  much  greater 
extent  than  is  implied  in  a  speed  of  twenty- 
ei^ht  miles  an  hour.  Unaer  the  Act  the 
driver  must  produce  his  licence  when  de- 
manded by  a  constable.  On  the  occasion 
of  the  car  being  stopped  a  licence  was 
demanded  and  produced,  and  it  disclosed 
the  name  of  Edgar  Marshall,  of  Bungalow 
Phillipines,  Brasted  Chart,  Sevenoaks,  who, 
subsequently,  on  the  day  fixed  for  the 
hearing  of  the  summons  was  in  court.  It 
is  said  that  because,  though  no  notice  to 
produce  had  been  given,  the  ma^strates 
allowed  the  fact  that  the  constable  had 
ascertained  the  name  of  Edgar  Marshall  to 
be  proved  in  the  way  I  have  described,  they 
had  no  right  to  go  any  further  with  the 
case.  It  would  be  an  abuse  of  the  techni- 
calities of  procedure  to  give  effect  to  such 
an  objection.  I  have  grave  doubt  whether 
notice  to  produce  the  licence  was  necessary. 
It  was  not  necessary  if  the  appellant  had  it 
in  his  pocket.  When  in  the  course  of  his 
duty  a  constable  acting  under  the  Act  gets 
the  name  of  a  person  who  afterwards 
appears  in  court,  that  is  evidence  on  which 
the  magistrates  may  act.  The  representa- 
tives of  owners  of  motor  cars  bring  many 
appeals,  and  in  many  arc  successful,  but 
more  discretion  ought  to  be  exercised  as  to 
what  appeals  should  be  brought.  Even  if 
I  had  thought  that  there  was  a  technical 
slip  which  could  have  been  cured  by  asking 
the  appellant  to  produce  his  licence  there 
and  then,  I  should  not  have  interfered. 

BiGHAM,  J.— I  agree. 

Walton,  J.— I  agree.  There  is  some 
little  technical  difficulty,  but  in  this  case  I 
do  not  think  notice  to  produce  was  neces- 
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sary.  Article  72  of  Stephen's  Di^st  of  the 
Law  of  Evidence  says,  that  notice  to  pro- 
duce is  not  required  in  order  to  render 
secondary  evidence  admissible  when  the 
action  is  founded  upon  the  assumption  that 
the  document  is  in  the  possession  or  power 
of  the  adverse  party,  and  requires  its  [jro- 
duction.  I  need  not  say  more.  I  think 
the  present  case  comes  within  that  rule. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Kenyon  & 
Co. 

Solicitor  for  the  respondent :  F.  J.  Berry- 
man. 
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October  14,  1908. 

(Before  Alverstone,  L.C.J.,  Bigham  and 
Walton,  JJ.) 

Evans  v.  Jones. 

Bread  —  Sale  by  weight  —  Weighing  in 
reference  to  sale  — Bread  Act,  1836 
(6  &  7  Will.  4,  c.  37),  s.  4. 

The  appellant  wa^  summoned  for  selling 
bread  otherwise  than  by  weight,  contrary 
to  s.  4  of  the  Bread  Act,  1836,  and  it 
wa^  proved  that  the  respondent,  who 
taas  an  inspector  of  weights  and 
measures,  having  a^ked  the  man  in 
charge  of  the  appellant's  bread  van  for 
a  2  lb.  loaf,  the  vanman  took  a  loaf  and, 
on  the  resjxmdenVs  asking  wnat  it 
weighed,  tried  to  weigh  %t,  but  the 
weights  available  only  enabled  him  to 
ascertain  that  it  loeighed  less  than  2  lbs,, 
and  the  weight  of  the  bread  was  not 
ascertained.  It  was  proved  that  the 
vanman  had  been  instructed  to  tell 
purchasers  other  than  regular  customers 
that  the  loaves  usually  sold  as  2  lb. 
loaves  were  not  guaranteed  to  be  more 
than  1 1  lb,,  that  a  man  named  Lewis, 
wlio  was  alno  employed  by  the  aifpellant^ 
weighed  each  loaj  separately  every 
morning  before  it  was  sent  out  in  the 
van,  and  if  any  loaf  was  found  not  to 
turn  the  scale  at  li  lb.,  it  was  not  sent 
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out.  It  was  given  in  evidence  that 
Lexois  weighed  all  the  loaves  on  the  day 
in  question  be/ore  they  were  delivered  to 
the  vanman. 

Held,  thnt  as  the  loaf  had  netfer  been 
weighed  in  reference  to  a  sale  of  a  2  lb, 
loafj  the  appellant  ivas  properly  con- 
victed. 


Case  stated  by  nine  justices  of  Denbigh. 

1.  At  a  court  of  summary  jurisdiction, 
situate  at  Colwyn  Bay,  on  April  11  th,  1908, 
an  information  was  preferred  by  the  respon- 
dent, under  s.  4  of  the  Bread  Act,  183(», 
against  the  appellant  for  that  he,  on  March 
27th,  1908,  at  Colwyn  Bay,  unlawfully  did 
sell  to  the  respondent  a  certain  loaf  of 
bread  otherwise  than  by  weight,  to  wit,  for 
the  sum  of  three  pence  and  one  halfpenny 
for  the  said  loaf,  the  same  not  being  such 
bread  as  is  usually  sold  under  the  denomina- 
tion of  French  or  fancy  bread  or  rolls, 
contrary  to  the  form  of  the  statute. 

2.  At  the  hearing  of  the  information  the 
following  facts  were  proved  or  admitted  : 

3.  On  March  27th,  1908,  the  respondent, 
who  is  the  inspector  of  weights  and 
measures  for  the  county  of  Denbigh,  found 
the  appellant's  bread  van  in  a  certain  road 

•in  Colwyn  Bay.  He  went  to  it  and  asked 
the  vanman,  Koberts,  who  was  in  charge  of 
the  van,  for  a  2  lb.  loaf.  The  vanman 
reached  a  loaf  and  the  respondent  asked, 
"  What  is  it''  1  to  which  the  vanman  replied 
"Threepence  halfpenny."  The  respondent 
then  laid  the  coppers  on  the  board  of  the 
cart  and  asked  what  it  weighed.  Roberts 
replied  that  he  did  not  know,  adding  "  We 
do  not  sell  by  weight.'^  The  respondent 
asked  that  the  loaf  be  weighed,  and  Roberts, 
after  searching  the  cart,  found  a  scale 
and  the  following  weights — namely,  a  1  lb. 
weight,  ^Ib.  flat  weight,  and  Hb.  ring 
weight.  He  then  placed  the  loaf  at  one 
end  of  the  beam  ana  at  the  other  he  put  the 
weights.  The  ^Ib.  flat  weight  would  not 
staj;  on  the  hook,  and  the  respondent, 
having  in  his  possession  a  ^  lb.  ring  weight, 
lent  it  to  Roberts.  Roberts  then  suspended 
the  scales  with  the  breetd  against  the  1  lb. 
ring  weight,  the  ^Ib.  flat  weight,  and  the 
respondent's  Jib.  rinsj  weight,  making 
altogether  2  lb.,  but  the  bread  did  not  bring 
down  the  beam  and  the  weight  of  the  bread 
was  not  ascertained. 

4.  It  was  proved,  on  behalf  of  the 
appellant,  that  he  was  a  grocer  carrying  on 
business  at  Park  Stores,  Colwyn  Bay,  and 
that  he  was  a  member  of  the  Colwjm  Bay 
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and  District  Grocers'  and  Bakers'  Associa- 
tion, which  had  issued  a  notice  to  the 
public,  of  which  the  following  is  a  copy  :— 
'*  Colwyn  Bay  and  District  Bakers'  and 
Grocers'  Association.— We,  the  undersigned, 
bakers,  grocers,  and  provision  dealers  carry- 
ing on  business  in  Colwyn  Bay  and  district, 
beg  respectfully  to  inform  our  customers 
that,  whilst  we  always  weigh  our  dough  so 
that  the  bread  shall  average  respectively 
the  following  weights— 1  lb.,  2  lb.,  4  lb.,  and 
8  lb.,  some  of  our  bread,  by  reason  of  extra 
evaporation,  may  occasionally  vary  from 
these  weights.  We  therefore  beg  to  give 
notice  to  our  customers  that,  as  we  are  by 
law  compelled  to  sell  our  bread  by  weight, 
all  bread  will  be  weighed  before  leaving 
our  premises,  but  that  we  only  guarantee 
our  bread  to  be  of  the  weights  shown  in  the 
second  column  and  the  prices  for  which 
appear  in  the  third  column."  The  schedule 
referred  to  was  as  follows  : 


(1) 

Weight 

of  dough  prior 

to  baking. 


t  (2) 

(fiioranteecl 
weight  of 
bread. 


(3) 

Prices  of 

loaves. 


1  lb.  1  oz.      1 

£lb. 

2^2.  best 

2lb.  2oz.      ' 

l^lb. 

3c/.  seconds 

21b.  2  oz.      1 

l^lb. 

^d.  best 

4  lb.  4  oz.      ' 

31  lb. 

6d.  seconds 

41b.  4  oz. 

3ilb. 

7rf.  best 

8  lb.  6  oz. 

71b.' 

U.  seconds 

8  lb.  6  oz.      1 

7  lb. 

U.  2d.  best 

5.  It  was  proved  that  the  appellant  had, 
in  addition  to  the  said  notice,  sent  out  a 
special  circular  of  his  own,  in  the  same 
terms,  to  every  one  of  his  regular  customers 
in  Colwyn  Bay,  and  that  Roberts,  the 
vanman,  had  been  instructed  to  tell  pur- 
chasers other  than  regular  customers  that 
the  loaves  usually  sold  as  2  lb.  loaves  were 
not  guaranteed  to  be  more  than  If  lb.,  that 
a  man  named  Lewis,  who  was  also  employed 
by  appellant,  weighed  each  loaf  separately 
every  morning  before  it  was  sent  out  in  the 
van,  and  if  any  loaf  was  found  not  to  turn 
the  scale  at  1}  lb.  it  was  not  sent  out ;  that 
the  weif;hts  taken  out  by  Roberts  were  a 
lib.  weight,  ilb.  weight,  and  ^Ib.  weight, 
and  that  the  scales  were  in  good  order 
except  that  the  ^  lb.  flat  weight  would  not 
stay  on. 

6.  It  was  admitted  by  the  appellant  that 
the  vanman  Roberts  had  not  sufficient 
weights  to  weigh  a  2  lb.  loaf,  and  that  there 
was  not  a  copy  of  the  notice  above  set  out 
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or  any  other  notice  in  the  van  on  the  day  in 
question— viz.,  on  March  27th,  1908.  It 
was  given  in  evidence  that  the  said  Lewis 
weighed  all  the  loaves  on  March  27th,  1908, 
before  they  were  delivered  to  the  vauman 
Roberts. 

7.  It  was  contended  on  behalf  of  the 
appellant  that,  as  all  the  bread  was  weighed 
before  it  was  sent  out,  this  was  all  that  was 
necessary  to  meet  the  case  and  to  comply 
with  the  section  of  the  Act. 

8.  Upon  hearing  the  above  facts  we 
unanimously  decided  and  found  as  facts 
(I)  that  the  respondent  asked  for  a  2  lb.  loaf, 
for  which  he  pieiid  Zhd.^  and  asked  for  it  to 
be  weighed  ;  (2)  tHat  the.  weight  of  the 
loaf  had  not  been  ascertained  and  was  not 
ascertained  when  asked  for ;  (3)  that  the 
weighing  appliances  in  the  vanman's  posses- 
sion were  not  sufRcient  to  enable  the  bread 
to  be  weighed ;  (4)  that  the  vanman  tried  to 
weigh  the  bread,  but  was  unable  to  do  so  ; 
(5)  that  the  said  notices  before  referred  to 
were  not  in  the  van,  nor  was  the  respondent 
informed  of  such  notices,  and,  accordingly, 
we  unanimously  decided  to  convict  the 
appellant  of  the  said  offence. 

9.  The  question  for  the  opinion  of  the 
court  is  whether  the  sale  above  described 
was,  on  the  facts  found,  a  sale  in  other 
manner  than  by  weight,  within  the  meaning 
of  s.  4  of  the  Bread  Act,  1836. 

The  Bread  Act,  ia36,  s.  4,  provides :  "  All 
bread  sold  beyond  the  limits  aforesaid  shall 
be  sold  by  the  several  bakers  or  sellers  of 
bread  respectively  beyond  the  said  limits 
bv  weight ;  and  in  case  any  baker  or  seller 
of  bread  beyond  the  limits  aforesaid  shall 
sell  or  cause  to  be  sold  bread  in  any  other 
manner  than  bv  weight,  then  and  in  such 
case  every  such  baker  or  seller  of  bread 
shall  for  every  such  offence  forfeit  and  pav 
any  sum  not  exceeding  forty  shillings,  whicn 
the  magistrate  or  magistrates,  justice  or 
justices,  before  whom  such  offender  or 
offenders  shall  be  convicted,  shall  order 
and  direct :  provided  always,  that  nothing  in 
this  Act  contained  shall  extend  or  be  con- 
strued to  extend  to  prevent  or  hinder  any 
such  baker  or  seller  of  bread  from  selling 
bread  usually  sold  under  the  denomination 
of  French  or  fancy  bread  or  rolls  without 
previously  weighing  the  same." 

The  limits  aforesaid  are,  "the  city  of 
London  and  liberties  thereof,  and  beyond 
the  weekly  bills  of  mortality  and  ten  miles 
of  the  Royal  Exchange." 

Avort/j  K.C.  (Artemus  Jones  with  him), 
for  the  appellant.— The  fact  that  this  bread 
bad  been  weighed  before  sale  was  a  sufficient 
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compliance  with  the  Act.  Under  s.  4  of 
the  Act  it  is  not  necessary  to  weigh  at  the 
time  of  sale.  It  is  not  an  offence  under 
this  Act  to  sell  a  loaf  which  only  weighs 
l|lb.  when  you  are  asked  for  a  2  lb.  loaf, 
though  it  may  be  an  offence  under  some 
other  Act  or  a  fraud  at  common  law.  The 
nearest  case  to  this  is  Bridge  v.  Passman 
{190S\  68  J.  P.  129.  The  omission  of  the 
vanman  to  tell  the  customer  that  the  loaf 
only  weighed  If  lb.  did  not  constitute  an 
offence  by  the  appellant.  [He  also  referred 
to  Jones  V.  Huxtable  (1867),  31  J.  P.  534 ; 
L.  R.  2  Q.  B.  460;  Mattinson  v.  Binley 
{1908\  72  J.  P.  346 ;  [1908]  2  K.  B.  534  ; 
Blackledge  v.  Bolshiiw  (1908),  72  J.  P.  383 ; 
and  Cox  v.  Bleines  (1902),  66  J.  P.  407 ; 
[1902]  1  K.  B.  670.] 

Ellis  J,  Griffith,  for  the  respondent- 
There  was  no  weighing  of  the  loaf  in 
reference  to  its  sale  as  a  2  lb.  loaf.  A  side 
by  weight  means  a  sale  by  the  true  weight 
(Cox  V.  Bleines,  supra,  and  Houghton  v. 
Buxton  (1907),  24  T.  L.  R.  200).  The  loaf 
must  be  weighed  with  a  view  of  ascertaining 
whether  it  is  of  the  weight  contracted  to 
be  sold. 

Alveestone,  L.C.J.— It  is  impossible  to 
allow  this  appeal  consistently  with  Cox  v. 
Bleines,  supra,  and  Mattinson  v.  Binley, 
supra,  and  two  other  cases  that  have  been 
cited.  No  question  arises  about  the  servant. 
The  man  was  sent  out  to  sell  and  did  sell. 
The  respondent  asked  for  a  2  lb.  loaf,  and 
for  a  2  lb.  loaf  was  given  a  loaf  of  which  it 
has  not  been  suggested  that  it  was  ever 
weighed  with  reference  to  the  sale  of  a  2  lb. 
loaf.  It  would  be  reducing  the  statute  to 
an  absurdity  if  where  there  is  a  sale  of  a 
loaf  by  an  ascertained  weight  it  was  an 
answer  to  the  complaint  to  say  that  the 
loaf  was  previously  weighed  with  reference 
to  a  sale  at  some  other  weight  I  think 
that  Blackburn,  J.,  when  he  referred  in 
Jones  V.  Huxtable,  supra,  to  weighing  with 
reference  to  sale  meant  a  weighing  with 
reference  to  a  sale  of  the  loaf  at  the  weight 
asked  for  and  with  reference  to  which  it 
was  purported  to  be  sold.  We  cannot  forget 
that  this  is  a  statute  for  the  protection  of 
poor  people,  and  it  makes  no  difference  that 
in  this  case  the  customer  was  an  inspector 
The  vanman  sold  a  2  lb.  loaf  whicn  had 
never  been  weighed  as  a  2  lb.  loaf,  and  the 
findings  of  the  magistrates  that  the  customer 
asked  for  a  2  lb.  loaf,  that  the  weight  of  the 
loaf  had  not  been  ascertained  and  was  not 
ascertained  when  asked  for,  are  conclusive 
to  show  that  their  judgment  was  right. 
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BiGHAM,  J. — I  am  of  the  same  opinion. 
The  loaf  had  been  weighed  for  sale  as  a 
Ij  lb.  loaf  and  it  is  said  that  that  is  enough, 
and  that  the  fact  that  subsequently  it  was 
sold  as  a  2  lb.  loaf  does  not  constitute  an 
offence  within  s.  4.  I  cannot  agree.  It  is 
not  sufficient  that  it  should  be  weighed  for 
sale;  it  must  be  sold  bv  weight.  This 
bread  was  not  sold  by  weight  at  all.  It  was 
never  weighed  with  reference  to  l^e  sale  in 
fact  made.  A  sale  b^  weight  means  that 
the  price  is  fixed  with  reference  to  the 
actual  weight  of  the  loaf. 

Walton,  J.— I  agree,  and  for  this  reason. 
To  comply  with  the  section  there  must  be  a 
weighing  for  the  purpose  of  the  kind  of  sale 
actually  effected.  Tne  sale  here  was  a  sale 
of  a  2  lb.  loaf.  There  never  was  a  weighing 
for  the  purpose  of  such  a  sale.  Therefore 
this  loaf  was  not  sold  by  weight  within  the 
meaning  of  the  section. 

Appeal  dtsmisBed, 

Solicitors  for  the  appellant :  T.  H. 
Morgan  &  Co.,  Colwyn  Bay. 

Solicitors  for  the  respondent:  W.  R. 
Evans  and  Jones,  Ruthin. 
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COURT     OF    CRIMINAL    APPEAL. 


October  16,  1908. 
(Before  Alverstone,  L.C.J..  Walton  and 

PiCKFORD,  JJ.) 

Rex  V,  Joyce. 

Criminal  law  — Appeal  — Summing  up  — 
Misdirection  —  Ambiguous  phrase 
treated  as  a  confession. 

In  a  ease  where  a  prisoner  loas  convicted  of 
stealing  £3  8«.  from  the  person,  a 
detective  gave  evidence  at  the  trial  that 
he  said  to  the  prisoner  when  charged : 
^*Do  you  care  to  tell  me  where  you 
have  2fut  the  money  ? "  The  prisoner 
said  '•  /  have  got  no  money''  The 
detective  told  him  tliat  he  was  going  to 
his  lodgings^  and  the  ftrisoner  then 
said  "  You  will  Jind  £l  Is.  6d.  in  my 
box;  my  girl  has  got  the  key"  The 
judge  who  tried  the  case  in  summing  up 
saidy  '' JSubsequently,  howeveTy  he  {the 
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prisoner)  said  '  /  tnay  a^  well  tell  you 
that  I  have  £l  7«.  C&. '  /  suppose  he 
meant  ^ still  remaining,*"  The  judge 
also  said  "  Now^  that  statement  of  the 
prisonet^s  as  to  the  remainder  of  the 
money  being  in  his  box,  coupled  with 
the  prosecutor's  tale,  can  only  point  in 
one  direction"  He  also  said,  "  When 
he  wrote  that  letter  (a  statement  of  his 
defence  to  the  magistrate)  he  apparently 
quite  forgot  that  he  had  told  the  officer 
that  he  had  the  £1  7s,  (kl,  left  of  the 
money  he  took  from  the  prosecutor." 
In  another  passage  the  judge  spoke  of 
the  £l  Is,  6a.  as  "  belonging  to  Egling- 
ton  "  {the  prosecutor). 

The  Court  of  Criminal  Appeal  allowed  the 
appeal,  and  quashed  the  conviction  on 
the  ground  that  the  judge  who  tried  the 
COM  had  misdirected  the  jury  by  treating 
the  prisoner's  statement  to  the  detective 
as  a  confession,  when  it  was  coTisistent 
with  his  being  not  guilty. 

Appeal  from  a  conviction  for  stealing 
£3  8s,  from  the  person  of  Benjamin 
Eglington,  on  a  trial  at  the  Middlesex 
Sessions,  before  Montague  Sharp,  Esq., 
deputy  chairman,  and  other  justices.  The 
appellant  also  appalled  against  the  sentence 
of  twelve  months'  imprisonment  with  hard 
labour.  The  evidence  for  the  prosecution 
was  that  Eglington,  a  carman,  leU  Cheshunt 
at  4.30  a.in.  on  the  morning  of  May  18th 
with  a  load  of  hay  for  sale  in  liondon.  At 
9.30  a.m.  he  passed  Joyce  and  took  him 
into  the  cart  with  him.  Eglington  sold  his 
hay  and  left  Clapham  on  the  return 
journey  at  1  p.m.  with  £3  88.  in  his  nocket. 
Eglington  and  Joyce  had  shared  a  "shandy- 
gaff" in  London.  On  the  return  journey 
Joyce  said  to  Eglington  "  Lie  down  and 
have  a  good  sleep  and  I  will  drive  you 
down  to  Cheshunt."  When  Eglington 
awoke  he  found  his  pocket  cut  and  his 
money  gone ;  Joyce  also  had  gone. 

Joyce  was  arrested  by  a  detective  on 
May  19th,  who  gave  the  following  evidence : 
*'  I  told  him  I  was  a  police  officer  and  he 
said  '  I  know  that'  I  told  him  I  was  going 
to  take  him  into  custody  for  stealing  £3  8s, 
from  Benjamin  Eglington  on  Saturday 
afternoon.  He  said  *  You  have  made  a 
mistake  :  I  was  with  him  but  I  did  not 
have  his  money.'  I  then  took  him  to 
Enfield  Highwav  police  station  where  he 
was  charged.  The  charge  was  read  to  him 
and  he  said  '  All  right.'  I  asked  *  Do  you 
care  to  tell  me  where  you  have  put  the 
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moDey  ? '  and  he  said  '  I  have  ^ot  no  money.' 
I  said  I  was  goin^  to  his  lodgings  and  then 
he  said  'You  will  find  £l  7«.  6<f.  in  my 
box  ;  my  girl  has  got  the  key.'"  Q.  Did  he 
tell  you  not  to  break  it  opn? — A.  Yes. 
Q.  Did  you  get  his  money?— A.  Yes,  his 
young  lady  handed  me  the  money  from  a 
cash  box.  Q.  He  has  stated  that  another 
man  came  into  the  cart ;  did  he  make  any 
statement  to  you  to  the  effect  that  another 
man  had  taken  the  money  ?— A.  No  ;  but 
when  the  court  was  over  he  said  that  there 
was  another  man  in  the  cart ;  I  said  "  Who 
-was  it?  If  you  tell  me  the  man's  name  I 
will  go  and  find  him,"  and  he  said  "  I  do 
not  know."  The  Deputy  Chairman  :  He 
said  "I  may  as  well  tell  you  I  have 
£1  7«.  6rf.  in  my  box."— A.  Yes,  at  first  he 
denied  he  had  any  money. 
Joyce    cross-examined    Eglington,    sug- 

festing  that  he  had  had  five  drinks  at 
ve  publichouses  on  the  journey.  The 
following  statement  prepared  by  the 
prisoner  and  attached  to  the  depositions, 
was  read  to  the  court :  "  Sirs,— I,  Henry 
Joyce,  write  this  statement  telling  you  that 
I  am  innocent  of  the  crime  with  which  I 
am  being  charged.  I  fully  admit  my  being 
with  prosecutor  as  already  stated.  I  can 
see,  sir,  that  everything  seems  to  point 
a^inst  me.  If  I  had  only  awoke  him 
when  I  left  the  other  fellow  in  charge  of 
the  horse  and  cart  I  should  not  be  where  I 
am  now.  I  have  given  descrii)tion  of 
fellow  at  the  station,  and  I  am  willing  to 
offer  (Mr.  Bradshaw  or  other  officer)  my 
services  in  tracking  down  the  real  criminal 
and  so  bring  him  to  justice.  I  have  seen 
him  on  several  occasions  at  Ponder's  End, 
and  I  have  given  him  a  ride  before.  This, 
sir,  is  how  the  offence  must  have  been 
committed.  About  mid-day  the  prosecutor 
was  the  worse  for  drink,  and  had  not 
sufficient  control  over  his  horse.  I  told 
him  that  if  he  were  not  careful  he  would 
get  locked  up,  or  else  fall  off  the  cart  and 
get  run  over,  and  then  I  told  him  he  had 
better  let  me  drive  while  he  slept  the  beer 
off  (I  did  not  persuade  him  to  sleep  as  he 
stated).  He  consented  to  let  me  drive. 
Then  he  laid  down  and  covered  himself  up, 
and  soon  began  to  snore.  I  had  not  been 
driving  long  when  this  other  fellow  asks  me 
to  give  him  a  lift  and  I  consented  after  a 
bit ;  he  ^ts  on  to  the  cart  whilst  he  (prose- 
cutor) still  slept ;  he  asked  me  where  we  had 
been  with  our  hay  and  of  course  I  told  him. 
I  also  told  him  how  drunk  prosecutor  was 
and  said  that  he  had  not  been  asleep  above 
five  minutes.  He  then  began  to  tell  me 
about  work  and  that  things  were  quiet,  when 
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I  was  spotted  by  a  friend  who  had  been  to 
Canada  (his  name  being  David  Asser)  and 
asked  me  to  have  a  drink  at  which  I  con- 
sented ;  and  then  I  asked  the  other  fellow 
if  he  could  drive,  and  he  says  yes.  I  told 
him  not  to  get  him  (prosecutor)  into 
trouble,  and  I  said  when  ne  wakes  up  tell 
him  I  shall  see  him  again  on  Tuesday 
morning.  I  should  have  woke  him  myself  to 
have  a  drink  only  I  thought  that  he  had  q^uite 
enough,  so  I  left  the  cart  to  join  my  friend 
and  we  went  into  the  White  Hart  and  had 
a  drink,  after  which  I  went  home,  and  now 
it  appears  that  when  the  prosecutor  awoke 
that  ne  was  left  entirely  deserted  and  his 
money  was  missing  also,  and  now  I  am 
being  accused  of  stealing  the  sum  of  £3  Ss, 
from  him,  one  of  my  own  mates,  who  like 
myself  is  onlv  a  working  man.  I  do  not 
like  being  where  I  ain  for  other  fellows' 
crimes  as  my  first  and  last  offence  taught 
me  a  lesson  which  I  shall  not  forget  in  a 
hurry  as  it  made  my  finger  quite  sore.  I 
am,  yours  truly,  H.  Joyce." 

The  Deputy  Chairman  summed  up  as 
follows:  Gentlemen  of  the  jury,  there  is 
the  case,  and  it  is  a  very  simple  one,  I 
think.  Eglington  takes  this  man  up  for  a 
ride,  gives  him  a  lift  on  the  road,  and  thev 
go  to  London,  where  the  hay  of  which 
Eglington  was  in  charge  is  sold.  Prisoner 
is  witn  him  all  the  time,  and  knows  how 
much  he  got— £3  8«. — which  was  in  his 
pocket.  The  prosecutor  says  that  he  was 
perfectly  sober,  but  I  daresay  you  know 
that  the.He  men  who  go  up  and  down  the 
road  with  loads  of  hay  and  vegetables  and 
things  of  that  sort  are  really  very  tired.  If 
you  go  up  and  down  the  road  practically 
day  and  night  for  a  week  you  are  prettv 
well  done  for,  and  many  a  man  I  have  had, 
while  I  have  been  sitting  in  another 
capacity,  brought  before  me  for  being  fast 
asleep  while  his  horse  went  on  at  its  own 
sweet  will.  Those  men  get  into  a  very  deep 
sleep  quite  apart  from  drink.  In  this  case 
the  prosecutor  tells  you  that  he  had  nothing 
but  shandy-^aff "  all  day,  which  is  a  very 
mild  drink  in  itself  and  Quite  insufficient  to 
make  a  man  drunk ;  but  I  quite  believe  that 
he  was  very  tired  and  sleepy,  and  there 
would  be  every  opportunity  when  the  man 
was  taking  a  sleep  like  that  for  the  other 
man  to  abstract  the  money  from  these  large 
trouser  pockets  of  the  prosecutor.  When 
arrested  oy  the  detective,  the  prisoner  says, 
**I  admit  I  was  with  him,  but  I  did  not  take 
his  money."  Subsequently,  however,  he  said 
to  him,  "  I  mav  as  well  tell  you  that  I  have 
£1  7«.  6c?."    I  suppose  he  meant  "I  have 
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still  remaining" :  at  any  rate,  he  asked  that 
his  money-box  should  not  be  broken  open, 
and  when  the  officer  went  to  the  house 
where  the  prisoner  lived,  a  young  woman 
there  jgot  the  key  of  the  box,  open^  it,  and 
the  officer  took  the  £l  78.  6d.  belonging  to 
Ellington.     Now  that  statement   of   the 

Prisoner's  as  to  the  remainder  of  the  money 
eing  in  his  box,  coupled  with  the  prose- 
cutor's tale,  can  only  point  in  one  direction. 
On  the  otner  hand,  the  prisoner  writes  a 
letter  to  the  magistrate  in  the  court  below 
bringing  a  third  person  into  the  story  whom 
nobody  has  seen,  who  is  alleged  to  have 
carried  out  what  was  charged  against  the 
prisoner.  When  he  wrote  that  letter  he 
apparently  quite  forgot  that  he  had  told  the 
officer  that  he  had  the  £1  7«.  6d.  left  of  the 
money  he  took  from  the  prosecutor.  It  is 
for  you  to  say  whether  he  is  guilty  or  not 
guilty  of  taking  this  money  out  of  the 
pocket  of  the  carter. 

The  jury  found  Joyce  guilty.  A  previous 
summary  conviction  having  been  proved 
against  him,  he  was  sentenced  to  twelve 
months'  imprisonment  with  hard  labour. 
An  order  was  made  for  payment  to  the 
prosecutor  of  the  £l  7«.  6d,  found  in  the 

Prisoner's  box  and  also  of  1«.  6i.  found  on 
is  person. 
The  prisoner  appealed. 

Bumie,  for  the  appellant.— My  client,  in 
his  statement  attached  to  the  depositions 
which  was  read  to  the  jury,  said,  **I  do  not 
like  being  where  I  am  for  other  fellows' 
crimes,  as  my  first  and  last  offence  taught 
me  a  lesson,  which  I  shall  not  forget  in  a 
hurry,  as  it  made  my  finger  quite  sore."  The 
learned  Deputy  Chairman  never  warned 
the  jury  to  disregard  this  statement  and 
the  fact  that  the  appellant  had  been  pre- 
viously convicted.  In  Bex  v.  Lee  (1908\ 
72  J.  r.  253,  where  the  prisoner  to  prove  his 
cUibi  had  to  prove  that  ne  was  in  prison  at 
the  time  the  offence  was  committed,  and 
this  court  allowed  the  appeal  on  the  ground 
that  the  judge  had  not  expressly  warned 
the  jury  that  they  must  disregard  the  fact 
that  Lee  said  he  had  been  in  prison  before,  the 
Lord  Chief  Justice  said :  "  It  has  been  the 
practice  of  judges  for  many  years  to  caution 
juries  not  to  draw  any  inference  from  the 
fact  that  the  prisoner  has  been  in  prison  on  a 
previous  charge.  Now,  with  the  very  greatest 
deference  to  the  learned  judge  who  summed 
up  this  case,  I  think  the  miscarriage  of 
justice  was  probably  due  to  the  fact  that 
the  learned  judge  was  certain  that  the  jury 
would  take  the  view  that  there  was  no 
evidence  against  the  prisoner  and  that  they 
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would  act  upon  the  indication  given  by  him 
that  they  should  find  a  verdict  of  not  guilty. 
He  was  so  certain  that  it  appears  he  did  not 
tell  them  to  disre^rd  the  fact  that  the 
prisoner  had  been  m  prison  upon  another 
charge.  We  think  that  it  is  possible,  and 
even  probable,  that  the  jury  havine  heard 
the  prisoner's  evidence  that  he  had  l>een  in 

grison,  majr  have  drawn  the  conclusion  that 
e  was  guilty.  It  would  not  be  safe  to 
allow  the  conviction  to  stand,  as  there  was 
not  in  the  summing  up  a  sufficient  caution 
as  to  the  importance  of  disregarding  the 
previous  conviction  or  a  sufficient  reminder 
that  they  must  act  only  on  the  evidence  on 
this  particular  charge."  Secondly,  the 
appellant,  who  was  undefended,  was  not 
told  he  might  go  into  the  box  and  give  evi- 
dence. Lastly,  the  learned  Deputy  Chair- 
man misdirected  the  jurv  on  the  evidence. 
He  assumed  that  the  evidence  of  the  detec- 
tive as  to  what  the  appellant  said  showed 
that  the  appellant  had  made  a  confession. 
The  appellant  did  not  tell  the  detective  that 
he  had  £1  7<.  6d,  either  "remaining"  or 
"  left."  It  is  doubtful  if  his  statement  '*  You 
will  find  £1  78.  6d,  in  my  box  "  can  be  said 
to  have  referred  to  the  prosecutor's  money. 
In  any  case  the  statement  is  ambiguous. 

Latmne,  for  the  Crown.— The  case  of 
Eex  V.  Lee,  supra,  is  distinguishable  from 
this  case;  for  Lee,  in  order  to  prove  his 
alibi,  had  to  prove  that  he  was  in  prison  at 
the  time  the  offence  for  which  he  was  being 
tried  was  committed.  Joyce's  statement 
as  to  a  previous  offence  was  entirely 
voluntary.  There  was  no  misdirection  in 
the  summing  up,  and  if  there  was,  the 
evidence  must  have  been  in  the  minds  of 
the  jury.  The  whole  case  was  very  short ; 
there  were  only  two  witnesses. 

Alverstone,  L.C.J.— This  case  brings 
into  strong  relief  the  very  great  advantage 
it  would  be  in  the  interests  of  justice  if  this 
court  had  the  power  to  grant  a  new  trial. 
Unquestionably  the  experience  of  this  court 
during  the  short  time  it  has  been  in  existence 
shows  that  the  result  may  be  that  there  may 
not  be  proper  investigation  at  a  trial  and 
offences  ma^r  go  unpunished  because  there 
has  been  serious  misdirection.  In  this  case 
we  are  of  opinion  that  the  conviction  cannot 
stand.  On  Mr.  Bumi^B  first  point,  if  there 
has  been  nothing  more  than  the  statement 
by  the  appellant  "  I  do  not  like  being  where 
I  am  for  other  fellows'  crimes,  as  mv  first 
and  last  offence  taught  me  a  lesson  which  I 
shall  not  forget  in  a  hurij,  as  it  made  my 
finger  quite  sore" — if  nothing  more  was  said 
than  that  it  is  doubtful  if  it  necessitated 
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the  caution  by  the  judge  which,  as  was 
pointed  out  in  Eex  v.  Leey  suvra,  ou^ht  to 
be  given  to  the  jury  where  tnej[  haa  been 
told  of  a  previous  conviction.  It  is  doubtful 
whether  what  was  said  would  have  been 
understood  bv  the  jury  as  an  admission  that 
the  prisoner  had  been  previously  convicted. 
Having  re^rd  to  what  the  appellant  said  to 
the  jury,  it  might  have  been  well  for  the 
judge  to  caution  the  jury.  But  the  mere 
fact  of  this  statement,  and  the  fact  that  the 
jury  were  not  cautioned,  would  not  justify 
us  in  interfering  with  the  conviction.  But 
on  the  other  point  we  think  that  Mr.  Bumie 
is  right,  and  that  there  was  substantial  mis- 
direction. The  appellant,  in  answer  to  the 
police  officer  when  he  was  told  he  would  be 
taken  into  custody  for  stealing  £3  8«.  from 
Eglington,  said,  "You  have  made  a  mistake ; 
I  was  with  him,  but  I  did  not  have  his 
money.^'  On  the  charge  being  read  over  to 
him,  he  said,  "All  right."  The  police  officer 
then  said,  "Do  you  care  to  tell  me  where 
you  have  put  the  money  ? "  One  would  like 
to  know  a  little  more  as  to  the  circumstances 
under  which  that  question  was  put.  It  seems 
to  me  that  under  some  circumstances  that 
would  be  a  very  wrong  question  for  the 
officer  to  put.  The  answer  of  the  appellant 
was,  "I  nave  got  no  money."  That,  in 
answer  to  the  question  put,  would  mean  "  I 
have  got  no  money  belonging  to  Eglington." 
The  officer  told  him  he  was  going  to  the 
appellant's  lodgings,  and  the  appellant  went 
on  to  say,  "  You  will  find  £1  7«.  6(i.  in  my  . 
box ;  my  girl  has  got  the  key."  That  is  open 
to  the  construction  that  he  meant  that  the 
£1  7s.  Qd,  was  part  of  the  prosecutor's 
money ;  but  it  is  also  open  to  the  innocent 
construction  that,  remembering  the  previous 
question  and  his  answer  to  it,  he  wished  to 
say  that  he  had  £1  7«.  6(2.  of  his  own  in  his 
box.  That  is  the  evidence.  Now,  how  did 
the  learned  Deputy  Chairman  deal  with 
this  in  his  summing  up  %  He  said  to  the  jury, 
"When  arrested  by  the  detective,  the 
prisoner  says, '  I  admit  I  was  with  him,  but 
I  did  not  take  his  money.'  Subsequently, 
however,  he  said  to  him,  ^I  may  as  well  tell 
you  that  I  have  £1  Is.  6dJ  1  suppose  he 
meant  *  I  have  still  remaining.' "  There  is 
nothing  in  the  appellant's  evidence  to 
justify  that  observation.  The  summing  up 
continues  :  "  At  any  rate,  he  asked  that  his 
money-box  should  not  be  broken  open,  and 
when  the  officer  went  to  the  house  where 
the  prisoner  lived,  a  young  woman  there  got 
the  Key  of  the  box,  opened  it,  and  the  officer 
took  the  £l  7<.  6d.  belonging  to  Eglington. 
Now  that  statement  of  the  appellant's  as  to 
the  remainder  of  the  money  being  in  his 
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box,  coupled  with  the  prosecutor's  tale,  can 
only  point  in  one  direction."  It  is  obvious 
that  there  is  another  meaning  applicable  to 
what  the  appellant  did  say.  He  continues : 
"  On  the  other  hand,  the  prisoner  writes  a 
letter  to  the  magistrate  in  the  court  below 
bringing  a  third  person  into  the  story  whom 
nobody  has  seen,  who  is  alleged  to  have 
carried  out  what  was  charged  against  the 
prisoner.  When  he  wrote  that  letter  he 
apparently  quite  forgot  that  he  had  told  the 
officer  that  he  had  the  £1  7«.  ed.  left  of  the 
money  he  took  from  the  prosecutor."  It  is 
plain  that  this  summing  up  may  have  misled 
the  jury.  Remembering  tnat  the  appellant 
had  pleaded  not  guilty  and  had  protested 
his  innocence,  it  was  important  that  it 
should  have  been  pointed  out  to  the  jury 
that  the  answer  given  by  the  appellant 
was  capable  of  another  meaning  which  did 
not  incriminate  him,  namely,  that  the  money 
in  the  box  was  his  own.  As,  therefore,  we 
think  there  was  misdirection  which  may 
have  misled  the  jury,  the  appeal  will  be 
allowed. 

Appeal  allowed. 

On  the  application  of  Bumie,  the  order 
for  payment  to  the  prosecutor  of  £1  7«.  Qd, 
and  of  l5.  Qd.,  moneys  found  in  the  appel- 
lant's box  and  on  his  person,  were  set  aside. 

Solicitor  for  the  appellant :  The  Registrar 
of  the  Court  of  Criminal  Appeal. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 
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Octobet'  14, 1908. 

(Before  Alvbrstone,  L.C.J.,  Bigham  and 
Walton,  JJ.) 

Barnes  v.  Brown. 

Dentists — Unregistered  practitioner — Use 
of  description  implying  special  quali- 
fication—Dentists Act,  1878  (41  & 
42  Vict.  c.  33),  s.  3— Medical  Act,  1886 
(49  &  50  Vict.  c.  48),  s.  26. 

The  afypdlant,  who  was  not  registered  under 
the  Dentists  Act,  1878^  and  was  not  a 
legally  qualified  medical  practitioner^ 
had  on  his  inner  door  and  ioindows 
"  //.  J.  Barnes,  finest  artificial  teeth  at 
moderate  prices,  extractions,  advice  free, 
hours  10-;-7,  English  and  American 
teeth,  advice  free,  painless  extractions" 
These  notices  could  all  be  seen  from  the 
street,  and  he  carried  on  a  dentists 
practice  on  the  premises. 

Held,  that  the  words  "  specially  qualified " 
in  «.  3  of  the  Dentists  Act,  1878,  ew 
amended  by  s,  26  of  the  Medical  Act, 
1886,  referred  to  sjHcial  personal  quali- 
fications to  practise  dentistry,  arid  not 
to  the  special  qualifications  or  pro- 
fessional hall-marks  mentioned  in  other 
sectio7is  of  the  Dentists  Act,  1878,  and 
that  on  this  construction  of  the  Act  it 
was  open  to  the  magistrate  to  find  that 
t/ie  words  used  implied  that  the  appel- 
lant was  specially  qualified  to  practise 
dentistry,  and  that  therefore  the  apjnl- 
lant  was  properly  convicted. 

Case  stated  by  Alfred  Chichele  Plowden 
one  of  the  magistrates  of  the  police  courts 
of  the  metropolis  sitting  at  a  court  of 
summary  jurisdiction  at  the  Marylebone 
Police  Court  in  the  metropolitan  police 
district  and  within  the  county  of  London 
under  the  Summary  Jurisdiction  Act  1879. 

1.  On  the  27th  day  of  March  1908  the 
appellant  Henry  Jonn  Barnes  appeared 
before  me  to  answer  an  information  pre- 
ferred against  him  by  William  Fletcher 
Thomas  Brown  under  the  Dentists  Act 
1878  and  the  Medical  Act  1886  complaining 
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that  the  appellant  on  the  13th  day  of  March 
1908  at  38,  High  Street,  Marylebone  within 
the  district  aforesaid,  did,  not  being  then 
registered  under  the  Dentists  Act  1878,  and 
not  then  being  a  legally  qualified  medical 
practitioner,  unlawfully  take  and  use  an 
addition  or  description  namely:— "H.  J. 
Barnes,  finest  artificial  teeth  at  moderate 
prices,  extractions,  advice  free,  hours  10—7, 
English  and  American  teeth,  advice  free, 
painless  extractions,"  implying  that  he  was 
specially  qualified  to  practise  dentistry, 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

2.  On  the  hearing  of  the  said  information 
William  Fletcher  Thomas  Brown,  clerk  to 
the  solicitors  to  the  British  Dental  Associa- 
tion, was  called  and  proved  the  following 
facts: 

On  13th  March  1908  he  went  to  defen- 
dant's address.  His  rooms  are  over  a  dairy. 
His  name  is  on  the  inner  door  and  windows, 
**H.  J.  Barnes,  finest  artificial  teeth  at 
moderate  prices,  extractions  advice  free, 
hours  10—7,  English  and  American  teeth, 
advice  free,  painless  extractions.**  These 
notices  could  all  be  seen  from  the  street. 
He  went  in.  The  room  was  fitted  as  a 
dentist's  operating  room  with  chair,  engine, 
etc.  He  asked  for  Mr.  Barnes  and  defen- 
dant appeared.  He  allowed  him  to  burr 
his  tooth  a  little  and  then  told  defendant 
who  he  was  and  that  he  (defendant)  was  an 
unqualified  dentist  and  would  be  prosecuted. 
He  admitted  he  carried  on  a  dentbt's  prac- 
tice there. 

The  defendant  did  not  in  fact  take  or  use 
the  name  or  title  "  dentist"  either  alone  or 
otherwise  nor  that  of  "  dental  practitioner.'* 
No  question  arose  as  to  the  appellant's 
actual  skill  and  no  evidence  was  given  in 
regard  thereto  either  one  way  or  the  other. 

3.  It  was  admitted  that  the  defendant 
was  not  registered  under  the  statutes  in 
that  behalf  and  that  he  was  not  a  legally 
qualified  medical  practitioner. 

4.  Upon  the  foregoing  facts  it  was  con- 
tended on  behalf  of  the  respondent  that  the 
appellant  was  taking  or  using  a  style,  title, 
addition  or  description  implying  that  he 
was  specially  qualined  to  practise  dentistry, 
contrary  to  the  provisions  of  s.  3  of  the 
Denliste  Act  1878  as  amended  by  s.  26  of 
the  Medical  Act  1886. 

It  was  further  contended  on  behalf  of 
the  respondent  that  the  words  "specially 
qualified  to  practise  dentistry  "  meant  using 
such  words  as  would  implv  to  any  person 
reading  them  that  any  such  person  seeking 
advice  from  the  appellant  or  desiring  the 
appellant  to  treat  nis  teeth  would  get  the 
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benefit  of  such  skill  and  treatment  as  would 
be  given  by  a  qualified  or  registered  dentist 
{Royal  College  of  Veterinary  Surgeons  v. 
Bobinson  (1892\  56  J.  P.  313  ;  [1892]  1  Q.  B. 
557),  and  that  the  words  used  meant  that  the 
appellant  was  holding  himself  out  as  having 
special  skill  in  dentistry. 

6.  On  behalf  of  the  appellant  it  was 
contended  that  no  offence  had  been  com- 
mitted within  the  meaning  of  the  said  Acts 
or  at  all  and  also  that  the  defendant  did  not 
use  any  name  title  addition  or  description 
implying  that  the  appellant  was  registered 
under  the  said  Act  or  that  the  appellant 
was  a  person  specially  qualified  to  practise 
dentistry  withm  s.  3  of  the  Dentists  Act 
1878  as  amended  by  the  26th  section  of  the 
Medical  Act  1886. 

6.  I  convicted  the  defendant  and  fined 
him  208.  and  ordered  him  to  pay  £3  3«. 
costs. 

7.  I  delivered  my  opinion  on  the  case  in 
the  following  words  :  "  The  defendant  *is 
summoned  for  using  a  description  implying 
that  he  was  specially  qualified  to  practise 
dentistry  whereas  in  fact  he  was  not  regis- 
tered under  the  Dentists  Act  1878  and  was 
not  a  legally  qualified  medical  practitioner. 
It  seems  to  me  that  this  is  one  of  those  cases 
which  might  be  viewed  quite  differently  by 
different  minds.  It  is  very  diflicult  to  say 
which  view  is  right  or  wrong  in  the  matter. 
The  defendant  admittedly  carries  on  the 
practice  of  dentistry  without  being  regis- 
tered. That  he  is  at  perfect  liberty  to  do. 
But  so  long  as  he  decides  to  remain  off 
the  register,  or  for  one  reason  or  another 
does  remain  outside  the  charmed  circle  of 
those  who  are  registered,  he  has  to  be 
careful  that  he  does  not  come  into  collision 
with  this  Act  of  Parliament  to  which 
reference  has  been  made.  It  is  quite  clear 
that  the  Dentists  Act— this  particular  sec- 
tion of  it — can  be  violated  in  one  of  two 
ways.  It  can  be  violated  expressly  or  by 
implication.  It  is  violated  expressly  when 
a  man  in  bold  English  puts  on  his  board  that 
he  is  a  dentist  or  dental  practitioner.  That 
is  a  description  he  is  not  allowed  to  take, 
and  he  expressly  infringes  the  Act  when  he 
does  so.  It  is  not  suggested  the  defendant 
has  done  that  in  this  case.  He  has  not 
come  into  collision  with  the  Act  in  that 
way.  But  it  is  suggested  he  has  brought 
himself  into  conflict  with  the  law  by 
implying  by  words  which  are  stuck  up 
over  his  place  of  business  that  he  is 
registered  under  this  Act,  and  to  that 
extent  deceives  people  who  come  to  him 
for  advice.  The  question  is,  do  these  words 
which   he  has  put  up  namely  the  words 
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*  English  and  American  teeth,  advice  free, 
painless  extractions'  show  that  he  poses 
as  a  person  specially  qualified  to  practise 
dentistry  1  If  these  words  have  that  mean- 
ing, then  I  think  he  has  clearly  brought 
himself  within  the  law.  Now  I  should  like 
to  ask  what  seems  to  be  a  common  sense 
question.  Can  a  man  extract  painlessly 
without  being  specially  qualified?  To 
extract  painlessly  is  surely  not  to  be  dis- 
missed merely  as  an  act  of  skill.  It  is  an 
exercising  of  the  highest  possible  skill.  It  is 
an  attempt  to  do  something  which  it  is  almost 
impossible  to  perform,  and  which  no  person 
would  dream  of  saying  he  could  perform 
unless  he  believed  he  possessed  the  highest 
possible  qualifications  in  that  direction. 
Any  dentist  who  could  establish  that  he  is 
able  whenever  he  is  applied  to,  to  extract 
teeth  without  pain— why  that  person  would 
secure  immortality  and  statues  would  spring 
up  immediately  to  his  memory  in  every 
part  of  the  metropolis.  It  is  not  an  ordi- 
nary thing  to  say  *  1  have  extracted  a  tooth 
painlessly.'  It  implies  very  high  qrualifica- 
tions  indeed.  When  I  look  at  the  Dentists 
Act  and  see  how  the  Act  itself  describes 
special  qualifications,  I  find  it  says  *Any 
person  wno  is  at  the  passing  of  this  Act  bona 
nde  engaged  in  the  practice  of  dentistry  or 
dental  surgery,  either  separately  or  in  con- 
junction with  the  practice  of  medicine, 
surgery  or  pharmacy,  shall  be  entitled  to  be 
registered  under  this  Act.'  Well,  surely  if  a 
person  wanted  to  be  registered  under  this  Act 
and  could  say  *  I  can  extract  anyone's  teeth 
without  pain ' — would  not  that  be  sufficient 
at  once  for  the  doors  of  the  college  to  open 
wide  to  so  distinguished  a  man  1  The 
words  adopted  by  the  defendant  seem  to  be 
carefully  cnosen.  Some  are  inside  the  line  ; 
some  outside  ;  but  I  think  these  particular 
words  are  over  the  line,  and  I  think  the 
defendant  by  using  them  held  himself  out 
as  a  person  with  very  exceptional  skill,  and 
has  deceived  the  public  into  thinking  he  is 
a  specially  qualified  person  within  the 
meaning  of  the  Dentists  Act.  Therefore  I 
think  a  conviction  must  follow  with  the 
ordinary  penalty—twenty  shillings." 

8.  The  question  upon  which  the  opinion 
of  this  honourable  court  is  desired  is 
whether  my  decision  is  correct  in  point  of 
law  or  not. 

Given  under  my  hand  this  27th  day  of 
June  1908. 

(Signed)    A.  Chichele  Plowden. 

The  Dentists  Act,  1878,  s.  3,  provides  : 
"  A  person  shall  not  be  entitled  to  take 
or  use  the  name  or  title  of  *  dentist'  (either 


2  Q  3 

Digitized  by 


443 


Google 


THE   JUSTICE   OF  THE   PEACE. 


Barnes  v.  Brown. 
alone  or  in  combination  with  any  other 
word  or  words),  or  of  *  dental  practitioner/ 
or  an3r  name,  title,  addition,  or  description 
impl3rinff  that  he  is  registered  under  this 
Act  or  that  he  is  a  person  specially  qiialified 
to  practise  dentistry,  unless  he  is  registered 
under  this  Act  .  .  .  provided,  that 
nothing  in  this  section  shall  apply  to  legally 
qualifi^  medical  practitioners. ' 
The  Medical  Act,  1886,  s.  26,  provides  : 
"  It  is  hereby  declared  that  the  words. 
*  title,  addition,  or  description,'  where  used 
in  the  Dentists  Act,  1878,  include  any  title, 
addition  to  a  name,  designation,  or  descrip- 
tion, whether  expressed  in  words  or  by 
letters,  or  partly  in  one  way  and  partly  in 
the  other    .    .    ." 

Danckwerts,  K.C.  (F,  E.  Smith,  K.C.,  and 
H.  H,  Curtis  Bennett  with  him),  for  the 
appellant— The  words  "  specially  dualilied  " 
in  the  preamble  to  the  Dentists  Act.  1878, 
are  connected  with  registration,  and  that, 
together  with  ss.  6,  6, 10,  shows  that  those 
words  refer  to  some  qualification  entitling 
to  registration.  The  appellant  has  not 
alleged  or  implied  that  he  had  any  qualifica- 
tion entitling  to  registration.  The  appel- 
lant, though  not  registered,  has  a  right  to 
charge  for  material  supplied  to  a  patient 
(Seynunir  v.  Pickett,  [19051  1  K.  B.  715). 
It  was  held  in  Emslie  v.  Patersan  {1897% 
34  Sc.  L.  R.  674,  that  the  use  of  the  words 
"American  dentistry "  and  "dental  office" 
does  not  imply  that  the  pjerson  using  them 
is  specially  qualified  within  the  meaning  of 
the  Act.  If  the  words  "  specially  qualified  " 
simply  mean  "having  special  skill,''  the 
notice  put  up  bv  the  appellant  does  not 
imply  any  special  skill  on  his  i>art.  [He 
also  referred  to  Panhatis  v.  Brown  (190Ji), 
68  J.  P.  435,  and  RoycU  College  of  Veterinary 
Surgeons  v.  Collinson  (1908),  72  J.  P.  267  ; 
[1908]  2  K.  B.  248.] 

E,  W,  Turner,  for  the  respondent.— The 
word  "implying"  is  used  m  s.  3  of  the 
Dentists  Act,  1878,  whereas  the  word  in 
s.  17  (1)  of  the  Veterinary  Surgeons  Act, 
1881,  on  which  the  last  cited  case  was 
decided  is  "  stating."  The  words  "  specially 
qualified"  do  not  refer  to  a  hall-mark. 
They  refer  to  special  skill.  It  was  open  to 
the  magistrate  to  find  as  a  fact  that  the 
words  used  in  this  case  do  imply  special 
skill. 

Danckwerts,  K.C.,  in  reply. 

Alverstone,  L.C.J.— In  my  opinion  we 
cannot  allow  this  apx)eal.  It  raises  an  im- 
portant question  partly  of  law  and,  to  a 
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modified  extent,  one  of  fact  The  appellant 
was  summoned  under  a  section  of  the 
Dentists  Act,  1878,  s.  3,  for  using  a  "  name, 
title,  addition,  or  description  implying  that 
he  is  a  person  specially  qualified  to  practise 
dentistry,"  and  we  heard  a  very  interesting 
argument  from  Mr.  Danckwerts  that  the 
words  "specially  qualified"  there  must 
mean  specially  qualified  in  one  of  the  ways 
indicated  by  the  other  sections  of  this  Act. 
I  need  not  go  through  the  sections.  There 
are  references  to  colonial  and  foreign  quali- 
fications. There  is  also  the  permission  for 
persons  to  be  registered  who  were  then 
practising.  But  the  important  point  to  be 
consider^  is  whether  or  not  Mr.  Danck- 
werts is  right  in  his  main  contention  that 
•'specially  qualified  "  does  not  mean  a  state- 
ment of  the  person's  qualifications  as  an 
individual,  but  a  statement  that  he  has 
received  some  one  or  other  of  the  special 
qualifications  which  are  referred  to  in  the 
Act.  There  is,  of  course,  the  further  point 
to  be  considered,  which  I  will  deal  with 
later  on,  whether  or  not  this,  which  the 
appellant  put  forward,  was  a  description  of 
himself  as  being  a  person  specially  qualified 
in  the  limited  sense  for  which  Mr.  Danck- 
werts contends.  It  seems  to  me,  after  care- 
fully considering  what  has  been  urged 
before  us,  looking  at  the  Act  by  itself,  and 
being  assisted,  to  a  certain  extent,  by  the 
other  Acts  in  relative  and  kindred  matters, 
that  the  words  "  specially  qualified "  were 
not  intended  to  refer  only  to  the  qualifica- 
tions indicated  in  the  statute  other  than 
registration  as  it  existed.  The  section 
begins :  "  He  shall  not  be  entitled  to  take 
or  use  the  name  or  title  of  *  dentist'  (either 
alone  or  in  combination  with  an^  other 
word  or  words)^  or  of  '  dental  practitioner,' 
or  any  name,  title,  addition,  or  description 
implying  that  he  is  registered  under  this 
Act,  or  that  he  is  a  person  specially  quali- 
fied," not  to  be  registered,  but  "  to  practise 
dentistry."  Therefore  I  think  we  have  to 
read  the  words  "specially  qualified"  with 
reference  to  what  follows  as  well  as  what 
precedes  "to  practise  dentistry,"  and  also 
it  is  not  unimportant  to  observe  that  the 
section  is  somewhat  wider  than  some  of  the 
others  in  the  use  of  the  words  "implying 
that  he  is  a  person."  This  view  that  you 
are  to  take  the  words  "specially  qualmed 
to  practise  dentistry"  as  meaning  the  per- 
sonal qualifications  of  the  man  to  practise 
dentistry  is,  to  a  certain  extent,  fortified 
by  the  provisions  of  s.  4.  In  s.  4.  in  addi- 
tion to  the  offence  that  is  createa  by  s.  3, 
there  is  the  offence  of  the  person  who 
"takes   or   uses    the  designation    of   any 
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Qualification  or  certificate  in  relation  to 
dentistry  which  he  does  not  possess,"  and 
he  is  liable  to  a  further  penalty  or  to  a 
penalty.  It  is  quite  true,  as  Mr.  Dcmck- 
werU  said,  that  one  case  which  that  section 
would  meet  would  be  that  of  a  man  who 
had  some  Qualification,  but  added  to  his 
description  the  words  or  letters  representing 
some  other  qualification.  While  that  is,  no 
doubt,  true,  it  seems  to  me  not  a  sufficient 
answer  to  the  argument  that  is  based  upon 
the  contentions  put  before  us— that  if  the 
words  "specially  qualified  to  practise 
dentistry "  are  to  have  the  narrower  mean- 
ing Mr.  Dancktoerts  suggests,  it  would  not 
have  been  necessary  to  have  created  the 
offence  which  is  created  by  that  further 
provision  of  s.  4.  Then  we  were  also 
pressed — naturally  and  properly— by  s.  26 
of  the  Medical  Act,  1886,  in  which  Mr. 
Dancktoerts  again  refers  to  the  provision 
that  says  that  the  words  "  title,  or  addition, 
or  description  "  include  any  title,  addition 
to  a  name,  designation,  or  description, 
whether  expressed  in  words  or  by  letters,  or 

S.rtly  in  one  way  and  partly  in  the  other, 
r.  Danckwerts  gave  illustrations  of  how 
that  might  be  done,  but  it  is  only  necessarv 
to  point  out  that  that  is  a  section  which 
says  it  shall  include  a  description  by  letters 
onl V ;  it  does  not  narrow  the  description, 
ana  it  is  wanted  for  the  purpose  of  making 
it  an  offence,  or  making  it  clear  that  it  is  an 
offence,  to  use  the  mere  initial  words  of  a 
qualification  as  distinguished  from  the 
Qualification  itself.  I  therefore  come  to 
tne  conclusion  that  upon  the  statute  itself, 
and  looking  to  the  other  statutes  of  the 
same  kind  that  were  passed  near  the  same 
period,  not,  of  course,  at  the  same  time, 
we  ought  to  read  the  words,  "description 
implying  .  .  .  that  he  is  a  person  specially 
qualified  to  practise  dentistry,"  as  meaning 
having  a  special  personal  qualification  to 

Eractise  dentistry,  and  that  thev  do  not  mean 
aving  a  hall-mark  or  a  special  qualification 
given  under  the  provisions  of  the  statute. 
I  think  it  important  to  point  out,  while  I 
come  to  that  conclusion  on  the  statute 
itself,  that  the  case  is  by  no  means  devoid 
of  authority.  In  the  year  1892  words  were 
used  which  are  for  the  present  purpose 
identically  the  same,  because  although  Mr. 
Danckwerts  has  suggested  that  the 
Veterinary  Acts  were  wider  for  this  pur- 
pose, for  the  purpose  of  considering  the 
meaning  of  the  words  "  specially  qualified," 
there  is  really  no  distinction  between  the 
two  sections— I  refer  to  s.  17  of  the 
Veterinary  Surgeons  Act,  1881— "name, 
title,  addition,  or  description  stating  that 
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he  is  a  veterinary  surgeon  or  a  practitioner 
of  veterinary  surgery  or  of  any  branch 
thereof,  or  is  specially  qualified  to  practise 
the  same."  Therefore,  apart  from  Mr. 
Tumer^s  argument  that  the  word  "im- 
plying "  is  not  used  there,  the  language  of 
the  two  sections  is  very  much  the  same.  In 
Roved  College  of  Veterinary  Surgeons  v. 
Robinson^  supra,  which  was  decided  in 
1892,  the  point  was  expressly  raised  and 
argued,  ana  it  was  suggested  by  counsel, 
who  was  arguing  a^inst  a  conviction,  that 
there  was  this  limited  meaning.  I  d&sire 
to  call  attention  to  the  fact  that  while 
I  think  in  Hawkins,  J.'s  judgment  it 
must  be  implied,  and  is  implied,  it  is 
distinctly  stated  by  Wills,  J.— and  we 
know  the  way  in  which  he  enunciated  his 
opinions — who  says,  in  his  judgment,  "I 
think  the  word  '  qualified '  is  used  in  this 
section  in  its  popular  and  not  in  its  tech- 
nical signification."  Therefore,  so  far  as  the 
decision  of  the  court  is  concerned,  that  is, 
as  far  back  as  1892,  an  express  decision 
of  the  court  and  an  express  opinion  of 
Wills,  J.,  that  the  limited  construction 
must  not  be  put  upon  those  words.  I  further 
agree  with  Mr.  Turner  that  when  you  look 
at  Fanhaus  v.  Brown,  supra,  apart  from 
the  argument  which  has  to  be  considered 
as  to  whether  the  present  description  is  a 
personal  description  of  the  man — the  point 
was  there  equally  clearly  assumed ;  and  I 
desire  to  point  out  that  Wills,  J.,  was  a 
party  to  tnat  decision  (Wills,  J.,  and  the 
present  Lord  Justice  Kennedy  were 
sitting  with  me),  and  Mr.  Horace  Avory 
argued  strenuously,  as  Mr.  Danckwerts  has 
argued  before  us,  that  it  meant  the  exist- 
ence of  some  special  qualification  under  the 
Act,  and  we  applied  the  principle  that  it 
meant  the  personal  qualification  to  practise 
dentistry,  and  convicted  upon  a  descrip- 
tion which  was  open  to  the  same  kind  of 
argument.  I  think  it  was  a  stronger  case 
than  this  one,  but  it  was  open  to  the  ar^- 
ment  that  it  was  not  a  personal  description 
at  all.  Then  when  I  had  to  consider  the 
Veterinary  Surgeons  Act,  1881,  in  Collinson's 
Case,  supra,io  which  judgment  Darling  and 
RiDLET,  JJ.,  were  parties,  I  thought  at  that 
time  that  tne  words  "specially  qualified" 
were  to  be  used  in  the  personal  general  sense 
and  not  in  the  limited  technical  sense,  and 
that  "canine  specialist"  was  a  personal 
description.  Whether  I  was  right  or  wrong 
on  the  facts  of  that  case  does  not  affect  the 
argument.  I  therefore  come  to  the  conclu- 
sion that  upon  the  authorities  before  us  in 
English  courts  it  has  been  recognised  by  a 
series  of  cases,  by  which  I  think  we  are 
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bound,  that  the  words  "specially  quali- 
fied" have  not  the  narrow  construction 
and  meaning  Mr.  Banckuferts  suggests.  It 
is  said  that  Emslt^s  Case,  supra,  is  an  autho- 
rity  against  that  conclusion.  I  cannot  take 
that  view  at  all.  In  Emsli^s  Case,  supra, 
the  words  on  which  the  decision  was  given 
were  these :  "  American  Dentistry.  A. 
fimslie,  Dental  Office."  Those  are  the  only 
words.  There  had  been  a  charge  against 
the  defendant  of  exhibiting  a  diploma, 
and  saying  that  it  was  granted  to  him 
by  the  Dental  Society  of  New  York, 
and  another  charge  also  of  another  repre- 
sentation which  the  learned  judge  of 
first  instance  ruled  to  be  irrelevant,  and, 
therefore,  the  case  only  proceeded  on  those 
limited  words.  But  when  you  look  at 
the  judgment  of  the  learned  judf;e8 
— I  will  only  read  a  few  passages  which 
I  think  support  what  I  am  about  to 
say— they  really  express  no  opinion  which 
supports  Mr.  Danckwerti^  view  as  to 
the  limited  meaning  of  these  words.  They 
use  the  expression  "  ^'usdem  generis  with  the 
preceding  words,"  but  how  do  they  go  on  ? 
Lord  MoNCREiPF  says:  "I  agree  the  de- 
scription contemplated  by  the  statute  is  a 
description  {personal  to  the  individual 
ejusdffm  generis  with  the  preceding  words, 
and  indicating  his  special  qualifications  for 
the  work  by  training  and  practice,"  not  by 
any  qualification  received  under  the  statute 
or  justified  under  the  statute,  but  by 
"training  and  practice."  Lord  Trayner 
says  :  "  What  the  statute  provided  against 
is  anyone  using  a  name  or  designation 
which  is  descriptive  of  a  registered  or  quali- 
fied practitioner,  who  is  not,  in  fact,  entitled 
to  the  designation  which  the  assumed  name 
or  description  implies.  Here  the  appellant 
has  assumed  no  title  whatever.  He  does 
not  call  himself  a  dentist,  dental  practi- 
tioner, dental  surgeon,  or  licentiate  in 
dental  surgery.  If  ne  did  so  he  would  con- 
travene the  statute;  but  he  has  added 
nothing  to  his  own  name  (which  I  think  is 
the  thing  the  statute  prohibits)  by  way  of 
title,  addition,  or  description  implying  that 
he  is  registered  as  a  dentist,  or  that  he 
possesses  or  claims  to  have  any  special 
qualification  for  the  performance  of  dental 
operations."  I  understand  that  there  is  in 
that  judgment,  as  in  the  other,  a  recogni- 
tion that  such  a  description  mi^ht  consti- 
tute an  offence  within  the  meaning  of  the 
statute.  The  present  Lord  Justice  Clerk 
savs  :  "  I  cannot  find  in  these  words  "  (which 
I  have  stated,  "  American  Dentistry.  A. 
Emslie,  Dental  Office")  "anything  which 
implies  special  qualification.  I  can  see 
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nothing  in  the  statute  forbidding  him  from 
announcing  that  he  does  so,  which  is  just 
announcing  that  he  practises  dentistry.  I 
am  unable  to  hold  that  the  use  of  the  words 

*  American  dentistry'  in  connection  with 
his  name,  or  calling  his  place  of  business  a 

*  dental  office,'  can  be  held  to  be  taking  or 
usin^  a  name,  or  title,  addition,  or  descrip- 
tion implying  that  he  has  a  '  special '  quali- 
fication." I  think  that  all  the  learned 
judges  use  the  words  "  special  qualification  " 
m  the  sense  I  have  indicated,  of  describing 
a  personal  qualification  of  the  man  to  prac- 
tise dentistry.    Therefore,  upon  the  main 

Sint,  which  has  been  mucn  pressed  by 
r.  Danckwerts,  I  think  we  ought  to  hold, 
as  we  held  in  the  previous  cases,  that  the 
words  "  specially  qualified "  mean  that  the 
man  has  special  qualifications,  that  the  man 
has  used  a  descnption  which,  by  direct  ex- 
pression or  implication,  states  that  he  has 
special  qualifications  to  practise  dentistry. 
The  remaining  point  is  one  I  confess  I  felt 
doubt  about,  but  I  am  not  able  myself  to 
come  to  the  conclusion  that  the  magistrate 
has  come  to  a  wrong  decision  in  point  of 
fact  Mr.  Danckwerts  contends  that,  looked 
at  fairly,  these  words  cannot  describe,  and 
ought  not  to  be  held  to  describe,  personal 
qualifications.  To  begin  with,  ^*H.  J. 
Barnes"— that  is  the  man  advertising  or 
putting  up  the  notice— "  Finest  artificial 
teeth  at  moderate  prices,"  that  might  mean 
he  sold  the  teeth  tor  somebody  else  to  put 
in,  and  I  think  there  is  a  decision  to  that 
effect,  but  that  would  not  be  anything  which 
would  indicate  that  a  man  had  special  quali- 
fications. The  notice  goes  on,  "  Extractions. 
Advice  free.  Hours  10  to  7.  English  and 
American  teeth.  Advice  free  "—he  puts  it 
in  twice — "Painless  extractions."  If  the 
real  case  had  been  that  the  man  was  onlv 
selling  things  which  he  was  entitled  to  sell, 
that  he  was  not  carrying  on  the  business  of 
a  dentist,  I  think  there  might  have  been 
a  good  deal  to  be  said  for  the  view  that  the 
words  are  ambiguous  and  ought  not  to  have 
a  construction  put  upon  them  which  is 
inconsistent  with  what  the  appellant  was 
doing.  It  was  from  that  point  of  view 
that  I  made  the  observation  in  the  Panhaus 
Case,  supra.  It  was  established  that  a 
man  haa  gone  in,  and  that  the  person 
charged  had  begun  an  operation,  and  in 
this  case  it  was  proved  that  the  respon- 
dent had  gone  in  and  sat  down  in  the 
chair,  and  had  his  teeth  burred  by  the 
gentleman  about  to  commence  the  opera- 
tion. Therefore  it  cannot  be  said  in  favour 
of  Mr.  Barnes  that  he  is  incorrectly  de- 
scribing a  business  which  was  not  the  busi- 
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nes5  of  a  dentist.  What  is  the  inference  to 
be  drawn  from  the  worde,  "Advice  free. 
F&inless  extractions.  Advice  free.  Hours 
10  to  7  "  ?  The  magistrate  has  thought  that 
does  indicate  that  the  man  has  the  skill  to 
enable  him  to  extract  teeth  without  pain, 
with  a  view  to  the  insertion  of  other  teeth. 
It  is  certainly  open  to  that  construction.  I 
cannot  say  that  it  was  not  open  to  the  magis- 
trate to  take  that  view.  For  myself  I  think 
I  should  have  desired  to  know  what  busi- 
ness the  man  was  carrying  on,  which  might, 
to  a  certain  extent,  indicate  what  he  was 
announcing  himself  as  carrying  on  ;  and 
without  assenting  altogether  to  the  some- 
what witty  expressions  of  Mr.  Plowden,  as 
to  what  would  happen  to  the  [gentleman 
who  succeeds  in  performing  painless  ex- 
tractions, I  think  it  is  not  a  conclusion  the 
magistrate  was  not  entitled  to  draw,  that 
this  was  a  statement  that  Mr.  U.  J.  Barnes 
had  special  qualifications  to  extract  teeth 
and  special  qualifications  to  fit  other  teeth ; 
and  therefore  it  was  evidence  of  an  offence 
within  the  statute,  assuming  I  am  right  in 
the  view  I  have  already  expressed  as  to  the 
meaning  of  the  statute.  I  think,  therefore, 
that  this  appeal  must  be  dismissed. 

BiOHAM,  J.— I  think  the  expression 
"specially  qualified"  covers  the  case  of  a 
man  who,  by  study  and  practice  of  his  pro- 
fession, has  acquired  a  knowledge  and  skill 
not  acquired  by  men  of  ordinary  calling. 
The  expression  is  not  used  in  any  narrow 
or  technical  sense,  but  in  the  popular  sense 
of  a  person  experienced  in  the  work.  In  my 
opinion,  the  words  used  are  intended  to  con- 
vey, and  do  convey,  that  the  appellant  is  so 
specially  Qualified.  There  is  his  name,  which 
governs  tne  whole  announcement,  and  con- 
nects the  appellant  with  every  part  of  it. 
Then  there  is  the  statement  that  he  extracts 
teeth,  that  he  gives  advice  free,  and  that  he 
effects  painless  extractions.  I  confess  that 
I  do  not  feel  the  difficulty  that  my  lord  feels 
with  reference  to  this.  It  seems  to  me 
impossible  to  say  that  this  is  not  a  descrip- 
tion within  the  meaning  of  the  statute, 
implying  that  the  appellant  is  a  person 
specially  qualified  to  practise  dentistry. 

Walton,  J.— I  agree. 

A2}pe(d  dtsmissed. 

Solicitor  for  the  appellant :  Percy  J.  H. 
Bobinson. 

Solicitors  for  the  respondent:  Bowman 
and  Curtis  Hayward. 
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October  15,  1908. 

(Before  Alverstone,  L.C.J.,  Bigham  and 
Walton,  JJ.) 

Bridgwater  Corporation  v.  Stone  and 
Another. 

Public  health  —  Private  street  works- 
Making  up  street— Apportionment  of 
expensa?  —  Power  of  justices  as  to 
"degree  of  benefit*'  —Private  Street 
Works  Act,  1892  (55  &  56  Vict.  c.  57), 
83.7,8(1),  10. 

In  the  absence  of  a  resolution  by  the  urban 
authority  under  «.  10  of  the  Private 
Street  Works  Act,  1892,  thai  theappor- 
tianment  of  the  expenses  of  making  up 
a  street  is  to  be  otfierwise  than  ajecording 
to  frontmjBy  the  justices  have  no  juris- 
diction under  «.  8  (1)  of  tlie  Act  on  the 
hearing  of  objections  to  the  provisional 
apportionment  to  reduce  the  apportion- 
ment in  respect  of  the  degree  of  benefit 
to  be  derived  by  any  premises^  or  of  the 
amount  and  value  of  any  loork  already 
done  by  the  owners  or  occupiers. 

Case  stated  by  the  undersigned,  Charles 
Major,  Henry  James  Major,  and  John 
Henry  Waddon,  £squires,  three  of  his 
Majesty's  justices  of  the  peace  for  the 
borough  of  Bridgwater,  in  the  county  of 
Somerset,  acting  in  and  for  the  said  borough 
as  a  court  of  summary  jurisdiction,  sitting 
at  the  town  hall,  in  the  said  borough,  for 
the  opinion  of  the  honourable  court  pur- 
suant to  42  &  43  Vict  c  49. 

Upon  the  hearing  on  the  16th,  23rd  and 
30th  days  of  March,  and  the  6th  day  of 
April,  1908,  of  the  matter  of  certain  objec- 
tions made  by  the  respondents  under  s.  7 
of  the  Private  Street  Works  Act,  1892,  to 
certain  proposals  of  the  appellants  with 
reference  to  a  street  called  Provident 
Place,  within  the  said  borough,  the  fol- 
lowing facts  were  admitted  or  proved  in 
evidence  before  us : 

1.  The  appellants  are  the  urban  authority 
for  the  said  borough,  and  the  respondents 
Maria  Stone  and  Henry  Charles  Jennings, 
are  respectively  owners  of  dwelling-houses 
and  premises  known  as  Nos.  16  and  14, 
Wemodon  Road,  in  the  said  borough,  which 
are  situated  on  either  side  of  the  entrance 
or  approach  to  the  said  street  called  Provi- 
dent Place. 
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2.  The  Private  Street  Works  Act,  1892, 
was  duly  adopted  by  the  appellants,  and 
came  into  force  and  applied  to  the  borough 
of  Bridg^'ater  on  the  1st  December,  1897. 

3.  On  the  21st  November,  1907,  the 
appellants  resolved  under  and  in  pursuance 
of  s.  6  (I)  of  the  said  Private  Street  Works 
Act,  1892,  to  level,  pave,  metal,  flag,  channel 
and  make  good  the  street  known  as  Provident 
Place  aforesaid,  which  is  a  street  within 
the  meaning  of  s.  5  of  the  said  Act.  A 
specification  of  such  works  with  plans  and 
sections  and  an  estimate  of  the  probable 
expenses  of  the  works  and  a  provisional 
apportionment  of  the  estimatea  expenses 
among  the  premises  stated  to  be  liaole  to 
be  charged  therewith,  was  duly  prepared 
and  submitted  to  the  appellants  who  bv 
resolution  approved  the  same,  and  such 
resolution  was  published  and  copies  thereof 
served  on  the  owners  of  the  premises 
alleged  to  be  liable  to  be  charged,  and  the 
approved  specifications,  plans  and  sections 
and  provisional  apportionment,  were  de- 
posited at  the  appellants'  offices  open  to 
inspection  in  the  manner  prescribed  bv,  and 
in  all  respects  so  as  to  comply  with,  the 
provisions  of  s.  6  of  the  said  Act.  The 
amount  of  expenses  proposed  to  be  charged 
against  the  respondent  Maria  Stone  is 
£62  2s.  9d.,  ana  against  the  respondent 
H.  C.  Jennings  is  £53  2«.  Id 

4.  Within  one  month  from  the  first 
publication  of  the  said  resolution,  the 
respective  respondents  objected  to  the  pro- 
posieds  of  the  appellants,  the  grounds  of 
objection  so  far  as  the  same  are  material  to 
this  case  being : 

In  the  case  of  Maria  Stone  : 

(a)  That  her  house  is  not  in  Provident 
Place,  but  in  Wembdon  Road,  and  that  her 
property  should  not  have  been  included  in 
the  provisional  apportionment. 

(b)  That  she  would  not  receive  any  benefit 
from  the  proposed  works. 

In  the  case  of  the  respondent,  H.  C. 
Jennings : 

(a)  That  Provident  Place  commences  at 
the  cottages  at  each  side  of  the  said  place. 

(b)  That  his  premises  should  be  excluded 
from  the  said  provisional  apportionment 
on  the  ground  that  they  are  situated  in 
Wembdon  Road  not  in  Provident  Place. 

(c)  That  he  will  receive  no  benefit  from 
the  proposed  works,  that  there  is  no  entrance 
or  exit  to  or  from  his  premises  from  the 
said  street,  that  a  blank  wall  encloses  his 
lawn  and  garden,  and  that  he  has  no 
frontage  adjoining  or  abutting  on  Provident 
Place. 
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5.  The  appellants  did  not  resolve  that 
in  settling  the  said  provisional  apportion- 
ment regard  should  be  had  to  any  con- 
sideration other  than  the  fronta^  of  the 
respective  premises  fronting,  adjoining  or 
abutting  on  the  said  street. 

6.  The  plan  and  sections  prepared  by  the 
surveyor  of  and  approved  by  the  appellants 
were  put  in  evidence  at  the  nearing 
before  us. 

7.  The  houses  belonging  to  the  respon- 
dents were  built  many  years  ago  and  both 
of  them  face  Wembdon  Road,  which  is  a 
highway  repairable  by  the  inhabitants  at 
large.  The  said  houses  are  numbered  as 
part  of  Wembdon  Road  aforesaid,  and  are 
rated  as  part  of  that  road.  They  are  erected 
at  opposite  corners  of  the  entrance  or 
approach  to  the  said  street  called  Provident 
Place,  and  the  gardens  of  both  houses  adjoin 
that  part  of  Provident  Place  which  leads 
to  the  houses  in  that  street. 

8.  The  respondent,  Maria  Stone,  has  an 
entrance  tp  her  premises  from  the  entrance 
or  approach  to  Provident  Place,  and  in 
addition  the  main  entrance  to  her  said 
premises  is  from  the  said  entrance  or  ap- 

§  roach  to  Provident  Place,  and  the  respon- 
ent  Heniy  Charles  Jennings,  who  purchased 
his  house  last  year,  blocked  up  an  entrance 
to  his  premises  from  tiie  saia  entrance  or 
approach  to  Provident  Place. 

9.  There  are  40  houses  numbered  and 
rated  as  being  in  Provident  Place  (this  is 
excluding  the  two  houses  of  the  respondents 
if  they  are  right  in  their  contention),  the 
average  rateable  value  being  £6  each  ^dth 
frontages  to  the  said  street  varying  from 
12  feet  5  inches  to  25  feet  2  inches,  and  in 
the  said  provisional  apportionment  the 
owners  of  such  cottages  are  charged  sums 
varying  from  £7  14«.  7d.  to  £15  13«.  6d. 

10.  In  the  said  provisional  apportionment 
the  frontage  charged  in  respect  of  the 
premises  belonging  to  the  respondent  Maria 
Stone,  is  99  feet  9  inches,  ana  in  respect  of 
the  premises  belonging  to  the  res[x>ndent 
H.  0.  Jennings,  85  feet  3  inches,  being  in 
each  case  the  length  of  the  entrance  or 
approach  to  the  said  street  from  Wembdon 
Road,  to  the  first  of  the  cottages  on  the 
west  and  east  sides  respectively  of  the  said 
street  called  Provident  Place. 

11.  In  the  course  of  the  hearing  before 
us  it  was  pointed  out,  as  the  fact  is,  that 
on  the  hearing  of  the  objections  made  to 
the  proposals  of  the  appellants  in  connec- 
tion with  the  making  up  of  another  street 
in  the  said  borough  under  the  powers  of  the 
said  Private  Street  Works  Act,  1892,  two 
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owners  of  premises  situate  in  and  facing  a 
front  street  whose  gardens  extended  back 
for  a  considerable  distance  and  abutted  on 
a  side  street  which  was  about  to  be  made 
up  and  who  were  charged  in  the  provisional 
apportionment  for  the  making  up  of  such 
side  street  in  respect  of  the  whole  of  the 
frontage  to  such  side  street  were  granted 
relief  and  the  provisional  apportionment 
was  amended  by  the  court  of  summary 
jurisdiction  (who  heard  the  objections  in 
question)  and  that  such  alterations  and 
amendments  were  subsequently  acquiesced 
in  by  the  appellants  although  no  resolution 
had  been  passed  in  that  case  that  regard 
should  be  had  to  any  consideration  but 
frontage,  and  it  was  further  pointed  out  to 
us,  as  the  fact  is,  that  in  the  making  up  of 
another  street  in  the  said  borough  under 
the  powers  of  the  same  Act  the  appellants 
had  approved  of  a  provisional  apportion- 
ment in  which  the  appellants  had  been 
charged  with  the  cost  of  making  up  part  of 
the  street  which  adjoined  land  of  a  private 
owner,  although  in  that  case  also  no  reso- 
lution had  been  passed  that  regard  should 
be  had  to  the  greater  or  less  degree  of  benefit 
to  be  derived  oy  any  premises. 

12.  It  was  contended  on  behalf  of  the 
respondents  that  in  view  of  all  the  facts 
before  stated  the  premises  of  the  respon- 
dents ought  to  be  excluded  from  the  pro- 
visional apportionment  and  that  we  were 
empowered  by  virtue  of  s.  8  (I)  of  the 
Private  Street  Works  Act,  1892,  to  quash  in 
whole  or  in  part  or  amend  the  resolution, 
plans,  sections  and  provisional  apportion- 
ment, or  any  of  them,  and  that  we  ought  to 
amend  the  provisional  apportionment  in 
the  case  of  Provident  Place  aforesaid  by 
excluding  the  premises  of  the  respondents 
therefrom  on  the  ground  that  they  are 
situated  in  Wembdon  Road  and  not  in 
Provident  Place. 

13.  It  was  contended  on  behalf  of  the 
appellants  that  the  premises  of  the  respon- 
dents adjoined  or  abutted  on  Provident 
Place,  and  that  therefore  we  had  no  power 
to  alter  or  amend  the  said  provisional 
apportionment  by  excluding  the  whole  or 
any  part  of  the  premises  of  the  respondents 
therefrom  as  no  resolution  had  been  passed 
b)^  the  appellants  under  s.  10  of  the  said 
Private  Street  Works  Act,  1892,  that  in 
settling  the  said  apportionment  regard 
should  be  had  to  the  greater  or  less  degree 
of  benefit  derived  by  any  premises  from  the 
proposed  works,  and  further,  that  we  could 
not  take  into  consideration  any  proceedings 
or    dealings  with  regard  to  other  streets 
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which  had  come  under  the  operation  of  the 
Private  Street  Works  Act,  1892,  in  the 
borough  of  Bridgwater. 

14.  Having  heard  the  respondents'  objec- 
tions and  the  arguments  adaressed  to  us  we 
considered  that  we  were  empowered  under 
8.  8  (I)  of  the  Private  Street  Works  Act. 
1892,  to  alter  and  amend  the  said  provisional 
apportionment,  and  determined  the  matter 
or  such  objections  as  follows  : 

1.  That  the  premises  belonging  to  the 
respondents,  Maria  Stone,  and  H.  C. 
Jennings,  Nos.  1  and  42  on  the  before- 
mentioned  plan,  are  not  situated  in  the 
street  called  Provident  Place  but  in 
Wembdon  Road. 

2.  That  a  portion  of  the  premises  be- 
longing to  the  respondents,  Maria  Stone 
and  H.  0.  Jennings  respectively,  adjoins 
the  said  street. 

3.  That  the  frontage  of  each  of  the  before- 
mentioned  premises  which  should  be  in- 
cluded in  the  said  apportionment  measures 
sixteen  feet  and  we  accordingly  amended 
the  provisional  apportionment : 

(a)  In  the  case  of  the  respondent  Maria 
Stone,  by  reducing  the  frontage  included 
therein  from  99  feet  9  inches  to  16  feet, 
and  the  amount  of  charges  from  £62  2$,  Qd, 
to  £9  19».  4d. 

(b)  In  the  case  of  the  respondent,  H.  C. 
Jennings,  by  reducing  the  frontage  included 
therein  from  85  feet  3  inches  to  16  feet, 
and  the  amount  of  charge  from  £53  2«.  Id, 
to  £9  19«.  4d. 

15.  The  question  for  the  consideration  of 
the  court  is,  whether  we  were  right  in  hold- 
ing that  we  were  empowered  by  s.  8  (1)  of 
the  Private  Street  Works  Act  1892  to  amend 
the  said  provisional  apportionment,  and  in 
excluding  a  portion  of  the  premises  of  each 
or  either  of  the  respondents  therefrom. 

Given  under  our  hands  this  sixth  day  of 
July,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  eieht,  at  Bridgwater 
aforesaid,  in  the  borough  aforesaid. 

(Signed)       Chas.  Majob. 
Hy.  J.  Major. 
J.  H.  Waddon. 

The  Private  Street  Works  Act,  1892,  s.  7, 
provides : 

"...  any  owner  .  .  .  may,  by 
written  notice  served  on  the  urban  autho- 
rity, object  to  the  proposals  of  the  urban 
authority  on  any  of^  the  following  grounds ; 
(that  is  to  say,)    .    .    . 

"(f)  That  the  provisional  apportionment 
is  incorrect  in  respect  of  some  matter  of 
fact  to  be   specified  in  the  objection   or 
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(where  the  provisional  apportionment  is 
made  with  regard  to  other  considerations 
than  frontage  as  herein-after  provided)  in 
respect  of  the  degree  of  benefit  to  be  derived 
by  any  persons,  or  the  amount  or  value  of 
any  work  already  done  by  the  owner  or 
occupier  of  any  premises    .    .    ." 

Section  8  (1)  provides :  "  The  urban 
authority  .  .  .  may  apply  to  a  court  of 
summary  jurisdiction  to  appoint  a  time  for 
determining  the  matter  of  all  objections 
made  as  in  this  Act  mentioned  .  .  .  and 
at  the  time  and  place  so  appointed  any 
such  court  may  proceed  to  hear  and  deter- 
mine the  matter  of  all  such  objections  in 
the  same  manner  as  nearly  as  may  be  .  .  . 
as  if  the  urban  authority  were  proceeding 
summarily  ...  to  enforce  payment  of  a 
sum  of  money  summarily  recoverable.  The 
court  may  quash  in  whole  or  in  part  or  may 
amend  the  .  .  .  provisional  apportion- 
ments   .    .    ." 

Section  10  provides :  "  In  a  provisional 
apportionment  of  expenses  of  private  street 
works  the  apportionment  of  expenses 
against  the  premises  fronting,  adjoining,  or 
abutting  on  the  street  or  part  of  a  street  in 
respect  of  which  the  expenses  are  to  be 
incurred  shall,  unless  the  urban  authority 
otherwise  resolve,  be  apportioned  according 
to  the  frontage  of  the  respective  premises  ; 
but  the  urban  authority  may,  if  tney  think 
just,  resolve  that  in  settling  the  apportion- 
ment regard  shall  be  had  to  the  following 
considerations ;  (that  is  to  say,) 

"  (a)  The  greater  or  less  degree  of  benefit 
to  be  deriv^  by  any  premises  from  such 
works; 

**  (b)  The  amount  and  value  of  any  work 
already  done  by  the  owners  or  occupiers  of 
any  such  premises    .    .    ." 

E.  J.  Naldrett,  for  the  appellants.— The 
justices  have  no  power,  in  the  absence  of  a 
resolution  of  the  urban  authoritv,  to  say  that 
the  apportionment  is  to  be  based  on  any  other 
consideration  than  that  of  frontage.  The 
respondent,  if  dissatisfied,  can  appeal  from 
the  decision  of  the  urban  authority  to  the 
Local  Government  Board  under  s.  268  of 
the  Public  Health  Act,  1875.  [He  referred 
to  Newport  Urban  Authority  v.  Graham 
{1882),  47  J.  P.  133  ;  9  O.  B.  D.  183.] 

No  one  appeared  for  the  respondents. 

AiiVERSTONE,  L.C.J.— I  regret  that  this 
case  was  not  argued  on  the  other  side. 
This  Act  enables  objection  to  be  taken 
before  the  work  is  done,  and  allows  owners 
to  come  before  the  magistrates  and  have 
their  objections  determined.    The   respon- 
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dents  objected  that  their  premises  ought 
to  be  excluded  from  the  provisional  appor- 
tionment. It  is  clear  that  the  magistrates 
really  thought  the  premises  were  abutting 
upon  the  road  which  was  going  to  be  made 
up,  but  they  have  thought  that  the  charge 
on  the  respondents  was  one  that  the  urban 
authority  ought  not  to  have  made.  They 
have  decided  that  the  frontage  which  should 
be  included  in  the  apportionment  measures 
sixteen  feet.  If  they  had  found  that  the 
frontage  only  measures  sixteen  feet  we 
should  have  had  to  consider  whether  there 
was  any  evidence  to  support  that  finding. 
It  seems  to  us  that  Mr.  NaMrett  is  ri^ht 
in  saying  that  the  authority  to  decide 
whether  the  apportionment  is  to  be  based 
on  any  other  consideration  than  that  of 
frontage,  is  not  the  magistrates  but  the 
urban  authority  who,  under  s.  10,  can  pass 
a  resolution  that  tiie  apportionment  snail 
be  otherwise  than  according  to  frontaso. 
That  that  was  meant  to  be  left  to  the 
urban  authority  is  also  confirmed  by 
8.  7  (f)  which  refers  to  the  objections  that 
an  owner  may  take.  [His  lordship  read 
s.  7  (f).1  That  indicates  that  that  obiection 
can  only  be  raised  where  there  has  oeen  a 
resolution  that  the  apportionment  is  to  be 
otherwise  than  by  frontage.  Therefore  the 
justices  had  no  jurisdiction  to  cut  down 
the  frontage  to  the  hypothetical  figure  of 
sixteen  feet;  and  therefore  they  exceeded 
their  jurisdiction.  In  the  absence  of  a 
resolution,  which  the  urban  authority  might 
have  passed,  the  respondents'  remedy  is  oy 
appeal  to  the  Local  Government  Board 
under  s.  268  of  the  Public  Health  Act, 
1875. 

BiGHAM  and  Walton,  JJ.,  concurred. 

Appeal    allowed  and   case 
remitted. 


Solicitors  for  the  appellants :  Read  and 
Read,  for  W.  T.  Baker,  Bridgwater. 
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KING'S  BENCH  DIVISION. 


October  20,  1908. 

(Before  Alvebstone,  L.C.J.,  Bigham  and 
Walton,  JJ.) 

BuNDY  V.  Lewis. 

Sale  of  food  and  drngs^-Sale  to  prejudice 
of  purchaser— Paregoric  asked  for— 
Substitute  supplied— Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
ss.  6,  8. 

The  servant  of  the  respondent,  who  was  a 
chemist,  on  beituj  asked  by  the  appellant 
for  paregoric,  sold  to  him  a  substance 
containing  only  half  the  amount  of 
alcohol  which  should  be  present  in  a 
genuine  sample  of  paregoric,  and  con- 
taining no  tincture  of  ojnum  which  is 
an  essential  constituent  according 
to  the  formula  given  in  the  British 
F/iarmacopceia.  The  bottle  ukls  labelled 
^^  Paregoric — Poison,"  but  the  word 
^^  poison  "  had  beeti  struck  out  in  pencil 
and  the  word  *'  substitute "  adaed  in 
pencil.  On  the  hearing  of  an  informa- 
tion against  the  respondent  under  s.  6 
of  the  Sale  of  Food  arid  Drugs  Act,  1875, 
Jor  selling  paregoric  not  of  the  nature, 
substance  and  quality  demanded,  it 
wa^  proved  that  jHiregoric  vhm  not  sold 
because  the  respondent's  servant,  being 
an  unqualified  assistant,  could  not 
sell  poisons  unthout  committing  an 
offence  agaiiist  the  Pharmacy  Acts. 

Held,  on  the  special  facts,  that  there  tpas  no 
sale  to  the  prejudice  of  the  purchaser, 
and  that,  therefore,  t/u  respondent  had 
not  committed  the  offence  charged. 

Case  stated  by  Francis  William  Burbury, 
Christopher  Albert  Moulton  and  Charles 
Dalby,  Esquires,  the  undersigned,  three  of 
his  Majesty's  justices  of  the  peace  in  and 
for  the  West  Biding  of  the  county  of  York, 
sitting  at  Barnsley,  in  the  petty  sessional 
division  of  Staincross. 

(1)  An  information  was  laid  on  the  7th 
day  of  April  1908  before  John  S.  Rose, 
Esquire,  one  of  his  Majesty's  justices  of  the 
peace  for  the  said  riding  by  John  Henry 
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Bundy  of  Barnsley  in  the  said  riding, 
inspector  of  weights  and  measures,  ap- 
pointed bv  the  county  council  of  the  West 
Kiding  of  Yorkshire  (hereinafter  called 
"the  appellant"),  asainst  one  Arthur  W. 
Lewis  (hereinafter  called  "  the  respondent") 
under  s.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  for  that  the  respondent  on  the 
18th  day  of  March  1908  at  Jump  in  the 
township  of  Wombwell  in  the  said  riding 
by  the  hands  of  Leonard  Neville  his 
servant  or  agent  did  unlawfully  sell  to  the 
prejudice  of  the  appellant  a  certain  drug, 
to  wit,  paregoric,  which  was  not  of  the 
nature,  substance,  and  quality  demanded 
by  the  purchaser,  contrary  to  s.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  which 
information  was  heard  and  determined  by 
us  sitting  as  a  court  of  summary  jurisdic- 
tion at  Barnsley  aforesaid  on  the  27th  day 
of  April,  1908  (the  said  parties  respectively 
bein^  then  present)  and  upon  such  hearing 
we  dismissed  the  said  information. 

(2)  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  admitted  or 
proved  in  evidence  before  us  : 

(a)  The  appellant  is  an  inspector  of 
weights  and  measures  charged  with  the 
execution  of  the  Sale  of  Food  and  Drugs 
Acts,  1875  to  1907,  and  the  respondent  is 
a  chemist  carrying  on  busine&s,  amongst 
other  places,  at  Jump  in  the  parish  of 
Wombwell  in  the  said  riding. 

(b)  On  the  18th  day  of  March  1008  the 
appellant  entered  the  respondent's  shop  at 
Jump  and  asked  Leonard  Neville,  the 
servant  of  the  respondent,  to  supply  him 
with  four  ounces  of  paregoric  and  handed 
him  a  bottle  in  which  to  put  the  same. 
The  said  Leonard  Neville  thereupon  filled 
and  corked  the  bottle  and  afterwards 
afiixcd  a  label  upon  the  bottle.  Whilst 
affixing  the  label  the  appellant  asked  the 
said  Leonard  Neville  what  he  was  going  to 
do  and  he  replied  "  I  am  putting  the  label 
on,"  and  appellant  replied,  "That's  all 
right."  The  said  Leonard  Neville  ^in 
accordance  with  the  custom  of  the  traae) 
then  wrapped  the  bottle  in  an  opaque 
wrapper  and  handed  the  same  to  the 
appellant  who  subsequently  unwrapped  it. 

(c)  The  appellant  stated  that  he  was  an 
inspector  under  the  Sale  of  Food  and 
Drugs  Acts  and  that  he  had  purchased  the 
sample  for  analysis  by  the  public  analyst, 
and  he  paid  Is.  the  price  of  the  article 
purchased. 

(d)  The  label  upon  the  bottle  contained 
the  following  printed  words,  namely. 
"Paregoric  —  Poison"     but     the     wora 
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"Poison"  had  been  struck  out  in  pencil 
and  the  word  "Substitute"  added  in 
pencil.  The  label  also  contained  the  name 
and  address  of  the  respondent. 

(e)  The  formalities  in  connection  with 
the  purchase  having  been  completed,  one 
portion  of  the  sample  was  submitted  to 
the  public  analyst  and  his  certificate  dated 
the  27th  day  of  March  1908  was  put  in  and 
read  as  follows : 

"  West  Riding  of  Yorkshire. 
"  Sale  of  Food  and  Drugs  Acts,  1875  to  1899. 

"  Analyst's  Certificate. 
"  To  Inspector  J.  H.  Bundy. 

"  I,  the  undersigned  public  analyst  for 
the  West  Hiding  of  Yorkshire,  do  hereby 
certify  that  I  received  on  the  20th  day  of 
March  1908  from  Inspector  J.  H.  Bundy  a 
sample  of  paregoric  for  analysis  marked 
No.  308  and  have  analysed  the  same,  and 
declare  the  result  of  my  analysis  to  oe  as 
follows : 

"I  am  of  opinion  that  100  parts  by 
weight  of  this  sample  contained  in  parts  by 
weight : 

-  Absolute  alcohol  -  21*85  parts  by  weight 

Benzoic  acid         -  '386        „        „ 

Sugars  -        -        -  9760        „        „ 
Water,     camphor 

and  oil  of  aniseed  68015        „        „ 


100000 


"In  my  opinion  this  sample  contains 
only  half  the  amount  of  alcohol  which 
should  be  present  in  a  genuine  sample  of 
paregoric  and  it  is  entirely  deficient  in 
tincture  of  opium  which  is  an  essential 
constituent  in  a  paregoric  made  according 
to  the  formula  given  in  the  British  Phar- 
macopoeia. 

"The  sample  was  analysed  before  any 
change  had  taken  place  in  the  constitution 
of  the  article  that  would  interfere  with  the 
analysis. 

"  As  witness  my  hand  this  27th  day  of 
March  1908. 

"(Signed)    F.  W.  Richardson, 
"At  Bradford." 

(f)  It  was  proved  in  evidence  that  pare- 

C'c  was  not  sold  because  the  said 
nard  Neville  being  an  unqualified 
assistant  could  not  sell  poisons  without 
committing  an  offence  against  the  Pharmacy 
Acts. 
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(g)  On  the  19th  day  of  March  1908  the 
respondent  wrote  a  letter  of  which  the 
following  is  a  copy  : 

"  Cheapside  Pharmacy, 
*^ombwell, 
"  Mar.  19th,  1908. 
**A.  W.Lewis,  M.P.S., 

"  Dispensing  Chemist. 
"Mr.J.H.  Bundy. 
"Dear  Sir, 
"  My  apprentice  informs  me  that  you 
took  a  sample  of  Paregoric  Substitute  from 
Jump  on  Monday  last.  On  enquiries  I 
find  that  he  failed  to  inform  you  that  we 
do  not  stock  parefforic  on  a/c  of  Pharmacy 
Act,  but  supplied  you  with  the  substitute, 
labelling  it  as  such.  I  am  quite  aware 
that  he  has  committed  a  technical  offence 
in  not  telling  you  that  we  did  not  stock 
paregoric.  I  shall  be  very  pleased  for  you 
to  tfike  B.  P.  Drugs  not  containing  poisons 
(which  we  cannot  sell)  as  I  have  always 
taken  the  greatest  care  to  have  all  B.  P. 
Drugs  guaranteed  B.  P. 

"Hopinc  you  will  be  able  to  see  your 
way  to  look  over  the  technical  error  of  not 
informing  you  that  it  was  not  paregoric. 
"  I  remain, 

"  Yours  very  faithfully, 
"  Arthub  W.  Lewis." 

(3)  It  is  provided  by  s.  8  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  that  no  person 
shall  be  guilty  of  any  such  offence  as  afore- 
said in  respect  of  the  sale  of  an  article  of 
food  or  a  drug  mixed  with  any  matter  or 
ingredient  not  injurious  to  health  and  not 
intended  fraudulently  to  increase  its  bulk, 
weight  or  measure,  or  conceal  its  inferior 
quality,  if  at  the  time  of  delivering  such 
article  or  drug  he  shall  supply  to  the  person 
receiving  the  same  a  notice,  by  a  label  dis- 
tinctly and  legibly  written  or  printed  on  or 
with  the  article  or  drug,  to  the  effect  that 
the  same  is  mixed. 

(4)  The  appellant  contended  by  his  soli- 
citor that  tne  label  did  not  protect  the 
respondent  from  the  provisions  of  the  Act, 
because : 

(a)  The  article  sold  was  not  the  article 
demanded  mixed  with  another  matter  or 
ingredient  but  was  a  substitute  for  the 
article  demanded  and  that  the  protection  of 
s.  8  did  not  extend  to  the  sale  of  articles 
different  from  that  demanded  by  the  pur- 
chaser but  only  to  the  sale  of  the  article 
demanded  mixed  with  another  matter  or 
ingredient. 
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(b)  Also  that  as  the  article  was  delivered 
in  an  opaque  paper  which  prevented  the 

Erinting  and  writing  on  the  inside  label 
eing  visible  until  removed,  such  label 
therefore  did  not  constitute  notice  by 
label  supplied  at  the  time  of  delivering 
the  article  to  the  person  receiving  the  same 
within  the  meaning  of  s.  8  of  tne  Act  of 
1875.  The  appellant's  solicitor  referred  to 
the  case  of  Pearks  tk  Co.^  Limited  v. 
Houghton  {1002\  66  J.  P.  422;  [1902] 
1  K.  B.  889,  and  Hayes  v.  Rule  (lOO^h 
66  J.  P.  661. 

(5)  The  respondent  contended  by  his 
solicitor  that  the  label  entirely  protected 
the  respondent  and  referred  to  the  case  of 
Jones  V.  Jones  (1894),  58  J.  P.  653,  and 
Fearks  c6  Co,  v.  Houghton^  supra^  in  sup- 
port of  his  contention.  He  also  contended 
that  the  appellant  had  notice  by  the  label 
that  the  article  sold  was  paregoric  substi- 
tute and  not  paregoric ;  that  the  appellant 
had  the  right  before  adopting  the  sale  to 
remove  the  wrapper  and  decline  to  accept 
the  article  offered  him  *  that  he  accepted 
paregoric  substitute  ana  that  the  sale  was 
of  paregoric  substitute  and  not  paregoric. 

(6)  We  determined : 

(a)  That  the  appellant  had  asked  to  be 
supplied  with  paregoric  and  had  received 
an  article  which  was  not  paregoric  but  that 
the  sale  was  a  sale  of  paregoric  substitute 
and  that  the  respondent  had  not  acted 
fraudulently  and  that  the  sale  was  not  to 
the  prejudice  of  the  purchaser. 

(b)  That  even  if  the  sale  were  of  pare- 
goric the  respondent  was  entitled  to  the 
protection  afforded  by  s.  8  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  by  reason  of 
the  label  affixed  upon  the  bottle  in  which 
the  article  was  supplied,  which  disclosed 
the  fact  that  the  article  sold  was  not 
paregoric  but  paregoric  substitute. 

(7)  The  question  for  the  opinion  of  the 
court  is  whether,  upon  the  above  statement 
of  facts,  we  came  to  a  correct  determina- 
tion in  point  of  law  and  if  not  what  should 
be  done  in  the  premises. 

Given  under  our  hands  this  27th  day  of 
July,  1908. 

(Signed)       F.  W.  Burbury. 
c.  a.  moulton. 
Chas.  Dalby. 

The  Sale  of  Food  and  Drugs  Act,  1875, 
8.  6j  provides  :  "No  person  shall  sell  to  the 
prejudice  of  the  purchaser  any  article  of 
food  or  any  drug  wnich  is  not  of  the  nature, 
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substance,  and  quality  of  the  article  de- 
manded by  such  purchaser,  under  a  penalty 
not  exceeding  twenty  pounds    .    .    ." 

Section  8  enacts:  "Provided  that  no 
person  shall  be  guilty  of  any  such  offence 
as  aforesaid  in  respect  of  the  sale  of  an 
article  of  food  or  a  drug  mixed  with  any 
matter  or  ingredient  not  injurious  to  health, 
and  not  intended  fraudulently  to  increase 
its  bulk,  weight,  or  measure,  or  conceal  its 
inferior  (quality,  if  at  the  time  of  delivering 
such  article  or  drug  he  shall  supply  to  the 
person  receiving  the  same  a  notice,  by  a 
label  distinctly  and  legibly  written  or 
printed  on  or  with  the  article  or  drug,  to 
the  effect  that  the  same  is  mixed." 

F,  F,  Daldy  {A,  S,  Poysffr  with  himX  for 
the  appellant.— Section  8  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  was  only  enacted 
to  allow  such  innocent  additions  as  are 
almost  necessary  or  unavoidable.  All  that 
was  contemplated  was  that  a  sale  of  the 
article  which  has  been  mixed  with  some- 
additional  thing,  for  example,  for  the  pur- 
pose of  preservation,  should  not  be  an 
offence.  It  cannot  apply  if  one  thing  is 
asked  for  and  anotner  thing  delivered. 
[He  cited  Pearks  d:  Co,  v.  Houghton^  supra,"] 

W,  J,  J)istumalj  for  the  respondent,  was 
not  called  upon  to  argue. 

Alverstonb,  L.C.J.— I  am  extremely 
anxious  that  we  should  not  per  incuriam 
say  anything  different  from  what  has  been 
decided  in  the  reported  cases  as  to  offences 
under  s.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875.  I  think  that  as  the  magistrates 
found  that  when  the  inspector  asked  for 
paregoric  he  did  not  receive  paregoric,  the 
offence  was  prima  facie  committed.  I 
further  think  that  s.  8  has  nothing  to  do 
with  the  case.  It  is  quite  immaterial  that 
paregoric  having  been  asked  for  something 
else  was  supplied.  Section  8  has  nothing 
to  do  with  that  kind  of  case.  The  only 
ground  on  which  the  decision  of  the  magis- 
trates can  be  suj)ported  is  that  the  sale  was 
not  to  the  prejudice  of  the  purchaser.  It 
does  not  matter  that  the  inspector  knew  he 
was  not  likely  to  get  the  tning  he  asked 
for,  because  the  section  was  passed  for  the 

Srotection  of  the  public;  but  it  seems  to 
epend  on  the  facts  of  each  case  whether 
the  sale  was  to  the  prejudice  of  the  public. 
Here  the  inspector  got  information  on  the 
next  day  that  the  sale  had  been  made  to 
him  by  mistake :  but  he  still  proceeded  as 
if  he  were  entitled  to  proceed  m  respect  of 
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a  sale  of  paregoric.  In  my  opinion,  in  the 
special  circumstances  of  this  case,  the  sale 
vas  not  to .  the  prejudice  of  the  purchaser, 
and,  therefore,  the  appeal  must  be  dis- 
missed. 

BiGHAM  and  Walton,  JJ.,  concurred. 
Appeal  dismiMed, 

Solicitors  for  the  appellant :  Clements, 
Williams  «fe  Co.,  for  W.  V.  Dixon,  Wake- 
field. 

Solicitors  for  the  respondent :  Gribblc, 
Oddie  &  Co.,  for  Dransfield  and  Hodgkin- 
son,  I'enistone. 
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KING'S  BENCH  DIVISION. 


October  21,  1908. 

(Before  Alverstone,  L.C.J.,  Bioham 
and  Walton,  JJ.) 

WiLMOTT  V.  Southwell. 

Motor  cars — Two  indei)endent  brakes — 
Meaning  of  regulation — Motor  Cars 
(Use  and  Construction)  Order,  1904. 

The  regulation  of  the  Ueavy  Motor  Car 
Order,  1904,  requiring  two  iiidependmt 
brakes,  is  not  satisfied  by  the  jyryvision 
of  a  band  brake  on  the  wheels  together 
loith  the  brake  obtained  by  "  cutting  off^ 
the  engine  and  so  locking  the  machinery 
and  wheels  together. 

Case  stated  by  Alderman  F.  S.  Hanson, 
a  justice  of  the  peace  for  the  city  of 
London. 

1.  At  the  police  summons  court  at  the 
Guildhall  in  the  city  of  London  on  the  10th 
May  1908  Albert  Wilmott,  the  appellant, 
appeared  in  answer  to  a  summons  issued 
upon  the  information  of  Mark  Southwell, 
the  respondent,  charging  that  the  appellant 
did  unlawfully  permit  a  motor  car  to  be 
used  on  a  certam  highway  to  wit  Holborn 
Circus  in  the  said  city,  which  had  not  two 
independent  brakes  in  good  working  order, 
contrary  to  the  Motor  Cars  (Use  and  Con- 
struction) Order  1904.    The  said  summons 
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was  heard  and  determined  by  me  and  upon 
such  hearing  the  appellant  was  dul^  con- 
victed of  the  said  offence  and  I  adjudged 
him  to  pay  a  penalty  of  5s.  and  2«.  costs. 

2.  The  following  facts  were  proved  before 
me  :  The  motor  car  in  question  had  a  brake 
lever  worked  by  hand  and  a  brake  lever 
worked  by  foot,  both  however  communi- 
cating with  the  same  band  brake  on  the 
wheels  of  the  motor  car. 

3.  I  found  as  a  fact  that  if  the  engine 
was  "cut  off"  the  machinery  and  wheels 
were  locked  as  effectually  as  they  could  have 
been  by  another  independent  brake. 

4.  I  also  found  that  this  method  of 
braking  was  adopted  by  the  defendant  but 
I  found  as  a  fact  that  the  said  motor  car  on 
the  date  in  question  did  not  have  two 
independent  brakes. 

5.  I  further  found  that  the  appellant 
permitted  the  said  motor  car  to  be  used  on 
the  said  highway  to  wit  Holborn  Circus 
on  the  day  in  question  with  only  one 
brake. 

6.  The  question  of  law  arising  on  the 
above  statement  for  the  opinion  of  this 
court  is,  whether  upon  the  facts  above  stated 
there  was  evidence  before  me  upon  which 
I  could  properly  find  the  appellant  guilty 
of  the  said  offence  charged  in  the  said 
summons.  If  the  court  shall  be  of  opinion 
that  such  conviction  of  the  appellant  was 
legally  and  properly  made  then  the  said 
conviction  is  to  stand  but  if  the  court 
should  be  of  opinion  to  the  contrary  then 
the  said  conviction  is  to  be  quashed  or  such 
other  order  is  to  be  made  in  the  premises  as 
to  the  said  court  may  seem  just. 

Given  under  my  hand  this  17th  day  of 
August  1908  at  the  Guildhall  in  the  city 
aforesaid. 

(Signed)     Francis  S.  Hanson, 
Alderman. 

The  Motor  Cars  (Use  and  Construction) 
Order,  1904,  Art.  IL,  provides  : 

**  No  person  shall  cause  or  permit  a  motor 
car  to  be  used  on  any  highway,  or  shall 
drive  or  have  charge  of  a  motor  car  when 
so  used,  unless  the  conditions  hereinafter 
set  forth  are  satisfied  ;  namely,    .    .    . 

"  (4)  The  motor  car  shall  have  two  inde- 
pendent brakes  in  good  working  order,  and 
of  such  efficiency  that  the  application  of 
either  to  the  motor  car  shall  cause  two  of 
its  wheels  on  the  same  axle  to  be  so  held 
that  the  wheels  shall  be  effectually  pre- 
vented from  revolving,  or  shall  have  the 
same  effect  in  stopping  the  motor  car  as  if 
such  wheels  were  so  held    .    .    ." 
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DougUu  Hogg^  for  the  appellant. 

Trevor  Bigkam  {B.  D.  Muir  with  him), 
for  the  respondent. 

Alvebatone,  L.C.J.— This  case  is  too 
clear  for  argument.  It  has  been  found  as 
a  fact  by  the  learned  magistrate  that, 
although  the  engine  can  be  used  so  as  to 
lock  the  wheels,  it  is  not  an  independent 
brake.  The  persons  who  framed  the  Motor 
Cars  (Use  and  Construction)  Order,  1904, 
understood  the  subject  with  which  they 
were  dealing,  and  must  have  known  that 
all,  or  at  any  rate  most,  engines  could  be 
used  in  this  way  to  supplement  the  brakes. 
The  intention  of  the  framers  of  this  regula- 
tion was  that  if  one  of  the  independent 
brakes  failed  the  other  independent  brake 
should  be  available  in  its  stead. 

BioHAM  and  Walton,  J  J.,  concurred. 
Appeal  dismissed. 

Solicitors  for  the  appellant :  Hicks,  Davis 
and  Hunt. 

Solicitor  for  the  respondent :  Sir  Home- 
wood  Crawford. 
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October  21,  1908. 

(Before  Alveestone,  L.C.J.,  Bioham  and 
Walton,  JJ.) 

Lockett  v.  Withey. 

Dogs  —  Dangerous  dog  —  Removal  from 
jurisdiction— Power  of  justices— Order 
to  destroy— Dogs  Act,  1871  (34  & 
36  Vict.  c.  56),  s.  2. 

The  removal  of  a  dog  Vfhich  is  dangerous 
and  is  not  kept  under  proper  control 
from  the  jurisdiction  of  a  police  court 
after  the  date  of  the  alleged  offence  and 
before  the  date  of  the  information  or 
complaint^  does  not  take  away  the 
power  of  the  magistrates  under  s.2  of 
the  DogsActy  1871,  to  make  an  order 
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against  the  oumer  that  the  dog  is  to  be 
destroyed^  provided  that  there  has  been 
no  bonafiae  disposal  of  the  dog. 

Case  stated  by  the  undersigned  two  of 
his  Majesty's  justices  of  the  peace,  in  and 
for  the  borough  of  London,  sitting  at  the 
court  house  in  the  said  borough  as  a 
court  of  summary  jurisdiction  under  the 
Summary  Jurisdiction  Acts,  1857  and  1879, 
on  the  application  in  writing  of  the  appel- 
lant who  was  dissatisfied  with  our  determi- 
nation, as  being  erroneous  in  point  of  law 
and  in  excess  of  jurisdiction. 

1.  At  the  court  of  summary  Jurisdiction 
sitting  at  the  court  house  aforesaid  an 
information  was  preferred  by  Frederick 
Vincent  Withev  (hereinafter  called  the 
respondent)  under  the  Dogs  Act,  1871,  s.  2, 
against  Walter  Lockett  (hereinafter  called 
the  appellant)  for  that  he  on  the  20th  day 
of  March  1908  at  the  borough  of  Longton 
aforesaid  was  the  owner  of  a  dangerous  dog 
which  was  not  kept  under  proper  control, 
which  information  was  heard  by  us  on  the 
28th  day  of  March  1908  as  alleged  in  the 
said  information  and  we  did  further  ad- 
judge that  the  said  dog  should  be  destroyed 
and  it  was  also  adjudged  that  the  appellant 
should  pay  the  costs  tnerein  mentioned. 

2.  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  admitted  or 
proved  in  evidence  before  us  : 

On  the  20th  day  of  March  1908  the 
appellant's  dog,  a  toy  black  Pomeranian, 
came  into  the  back  premises  of  the  respon- 
dent's house.  The  respondent's  daughter, 
who  was  two  years  nine  months  old,  went 
towards  the  dog  and  before  anyone  could 
interfere  the  dog  bit  the  child's  right  hand 
in  two  places,  causing  bleeding  and  the 
skin  to  turn  black.  The  dog  had  previ- 
ously bitten  other  people  and  had  since  the 
date  of  the  offence  and  before  the  date  of 
the  said  information  or  complaint  been 
sent  away  to  Stone  outside  the  jurisdiction 
of  the  court  to  the  residence  of  the  mother 
of  the  domestic  servant  in  the  employ  of  the 
appellant, 

3.  The  appellant  contended  : 

(a)  That  the  power  of  the  court  to  take 
cognisance  that  the  dog  \i'as  dangerous  and 
not  under  proper  control,  was  limited  to 
dogs  within  the  jurisdiction  of  the  court 
at  the  time  the  complaint  was  made. 

(b)  That  the  said  dog  was  not  at  the  date 
of  the  said  complaint  nor  at  the  date  of  the 
hearing,  the  property  of  the  appellant  and 
Avas  not  then  within  the  jurisdiction  of  the 
court    The  appellant  in  his  evidence  swore 
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that  he  had  sent  the  dog  away  and  did  not 
intend  to  have  it  back  again. 

4.  The  respondent  contended : 

(a)  That  the  dog  having  been  removed 
from  the  district  of  the  jurisdiction  of  the 
court  would  not  prevent  the  court  from 
making  the  order. 

(b)  That  the  dog  was  still  the  property  of 
the  appellant  and  had  simply  been  sent 
away  for  the  purposes  of  the  case. 

5.  We  were  of  opinion  : 

(a)  That  although  the  dog  had  been  sent 
away  this  did  not  oust  the  jurisdiction  of 
the  court. 

(b)  That  the  appellant  was  the  owner  of 
the  dog  at  the  time  of  the  said  offence  and 
that  no  bona  fide  disposal  of  the  dog  had 
taken  place  and  that  the  appellant  was 
guilty  of  the  offence  under  the  said  Act. 

6.  The  question  upon  which  the  opinion 
of  the  said  court  is  desired  is,  whether  we 
the  said  justices  being  such  a  court  of 
summary  jurisdiction  upon  this  statement 
of  facts,  came  to  a  correct  determination  and 
decision  in  point  of  law,  and  if  not,  what 
should  be  done  in  the  premises. 

Given  under  our  hands  this  thirtieth  day 
of  July,  1908. 

(Signed)      Aaron  Edwards. 
Harry  Aynsley. 

The  Dogs  Act.  1871,  s.  2,  provides  : 
"  Any  court  ot  summary  lurisdiction  may 
take  cognisance  of  a  cofnplaint  that  a  dog 
is  dangerous,  and  not  kept  under  proper 
control,  and  if  it  appears  to  the  court 
having  cognisance  of  such  complaint  that 
such  dog  18  dangerous,  the  court  may  make 
an  order  in  a  summary  way  directing  the 
dog  to  be  kept  by  the  owner  under  proper 
control  or  destroyed,  and  any  person  failing 
to  comply  with  such  order  shall  be  liable  to 
a  penalty  not  exceeding  twenty  shillings  for 
every  day  during  which  he  fails  to  comply 
with  such  order. 

F.B.  Dumfordy  for  the  appellant.— The  dog 
having  been  removed  from  the  jurisdiction 
before  the  date  of  the  complaint,  the  justices 
had  no  power  to  make  the  order.  The 
words  "any  court"  in  s.  2  of  the  Dogs 
Act,  1871,  mean  any  court  within  whose 
jurisdiction  the  dog  is  at  the  time  of  the 
complaint. 

M,  M,  Macnaghten^  for  the  respondent. — 
The  words  "any  court"  mean  any  court  in 
England  or  Ireland.  In  view  of  its  being 
easy  to  remove  a  dog  from  one  part  of  the 
country  to  another,  jurisdiction  was  ad- 
visedly given  to  any  court.  Further,  in 
this  case  the  magistrates  have  found  that 
450 
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no  bona  fide  disposal  of  the  dog  had  taken 
place. 

Dumford^  in  reply. 

Alverstone,  L.C.J.— In  this  case  an 
information  was  laid  that  the  appellant,  on 
March  20th,  1908,  at  the  borough  of  Longton, 
was  the 'owner  of  a  dangerous  dog  which 
was  not  kept  under  proper  control.  The 
suggestion  is  that  the  appellant  had  got  |id 
of  the  dog,  and  that,  therefore,  the  justices 
had  no  jurisdiction.  It  may  be  that  that 
Question  may  arise  some  day,  and  it  may  be 
that  there  is  no  jurisdiction  to  make  an 
order  if  the  dog  has  been  bona  fide  got  rid 
of.  But  here  the  magistrates  have  found 
that  the  appellant  was  the  owner  of  the 
dog  at  the  time  of  the  alleged  offence,  and 
that  no  bona  fide  disposal  of  the  dog  had 
taken  place — in  other  words,  that  the  appel- 
lant still  had  control  over  it.  It  is  said 
that  there  is  no  jurisdiction  because  the  dog 
was  not  within  the  jurisdiction  of  the 
magistrates'  court  at  the  time  of  the  sum- 
mons. Section  2  of  the  Dogs  Act,  1871, 
says  that  any  court  of  summary  iurisdiction 
may  take  cognisance  of  a  complaint  that  a 
dog  is  dangerous  and  not  kept  under  proper 
control.  Speaking  for  myself  I  think  that 
that  means  "any  court"  within  a  reason- 
able distance.  If  a  dangerous  dog  is  to  go 
about  the  country,  and  if  the  &ct  of  its 
being  sent  out  of  the  jurisdiction  of  one 
particular  court  is  to  oust  the  jurisdiction 
of  that  court,  the  object  of  the  Act  would 
be  defeated.  It  has  oeen  decided  that  the 
court  has  the  option  of  ordering  the  dog  to 
be  destroyed.  It  cannot  be  suggested  here 
that  there  was  no. evidence  on  which  there 
was  iurisdiction  to  make  the  order.  It 
would  defeat  the  object  of  the  Act  if  a 
temporary  sending  away  of  the  dog  were 
permissible  in  order  to  prevent  the  makinff 
of  an  order.  If  that  were  so,  it  would 
equally  prevent  an  order  if  it  was  proved 
that  the  dog  was  locked  up  on  the  day  of 
the  hearing  of  the  complaint.  The  fact 
that  the  dog  was  not  within  the  jurisdiction 
at  the  time  of  the  complaint  is  no  answer, 
at  all  events  when  it  is  found  as  a  fact  that 
it  was  not  bona  fide  sent  away. 

BiGHAM,  J.— I  agree. 

Walton,  J. — I  agree,  but  I  should  like 
to  add  that  the  only  question  raised  in  the 
case  is  whether  the  jurisdiction  of  the  court 
is  limited  to  dogs  which  are  within  the 
jurisdiction  of  the  court  at  the  time  of  the 
complaint  [His  lordship  read  s.  2  of  the 
Dogs  Act,  1871.]    Evidence  that  the  dog  is 
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dangerous  is  not  confined  to  evidence  as  to 
the  Ixjhaviour  of  the  dog  within  the  juris- 
diction. Evidence  as  to  how  it  behaved 
outside  the  mrisdiction  is  admissible,  and 
there  must  also  be  evidence  that  the  dog  is 
not  kept  by  its  owner  under  proper  control. 
I  am  inclined  to  think,  but  it  is  not  necessary 
to  decide,  that  the  section  is  confined  to 
cases  in  which  an  owner  within  the  jurisdic- 
tion fails  to  keep  his  dog  under  proper 
control,  but  I  am  clearly  of  opinion  that  the 
magistrates  have  jurisdiction  when  an 
owner  within  the  jurisdiction  fails  to  keep 
his  dog  under  control  outside  the  jurisdic- 
tion. Therefore  I  entirely  agree  that  the 
proper  answer  to  the  question  is  that  the 
jurisdiction  is  not  limited  to  dogs  within 
the  jurisdiction  at  the  time  when  the 
complaint  is  made. 

Appeal  dismissed. 

Solicitor  for  the  appellant :  R.T.  Adderley, 
Longton,  Staffs. 

Solicitors  for  the  respondent :  Fowler  & 
Co.,  for  Kent  &  Son,  Longton,  Staffs. 
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October  14,  1908. 

(Before  Ala'brstone,  L.C.J.,  Bigham 
and  Walton,  JJ.) 

Foot  v.  Findlay. 

Sale  of  food  and  drugs— Importation  of 
margarine— Excess  of  water— Certifi- 
cate of  government  analyst— Form  of 
certificate—Sale  of  Food  and  Drugs 
Act,  1899  (62  &  63  Vict.  c.  61),  s.  1  (6) 
—Butter  and  Margarine  Act,  1907 
(7  Edw.  7,  c.  21),  s.  B  (1)  (f). 

On  a  prosecution  under  s,  1  of  the  Sale  of 
Food  and  Drugs  Act.,  1899,  as  amended 
by  «.  5  (1)  (/)  of  the  Butter  and 
Margarine  Act,  1907,  for  tm/7orting 
.  into  the  United  Kingaom  margarine 
containing  more  than  16  per  cent  of 
water,  the  certificate  of  analysis  by  the 
principal  chemist  of  the  Government 
Laboratories  does  not  require  to  be  in 
one  of  the  special  forms  prescribed  by 
the  Sale  of  Food  and  Drugs  Act,  1875, 
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all  that  is  necessary  to  be  stated  being 
whether  the  margaHne  contained  more 
than  \^  per  cent,  of  water. 

Case  stated  by  five  justices  of  the  peace 
for  Southampton. 

1.  At  a  court  of  summary  jurisdiction 
sitting  at  the  Guildhall,  Southampton,  on 
April  10th,  1908,  an  information  breferred 
by  Alfred  Foot  (hereinafter  called  the 
appellant)  under  s.  1  of  the  Sale  of  Food 
and  Drugs  Act,  1899,  against  James  Keay 
Findlay  (hereinafter  called  the  respondent), 
for  that  the  respondent  on  February  17th, 
1908,  at  the  Outer  Dock  in  the  county 
borough  of  Southampton,  within  the  limits 
of  the  port  of  Southampton,  did  import 
into  the  United  Kingdom,  per  the  steam- 
ship "Tadorna,"  from  Rotterdam  certain 
margarine  containing  more  than  16  per 
cent,  of  water,  to  wit,  1121b.  weight  of 
margarine  in  four  packages,  marked  "''^I'^^-* 

which  said  margarine  was,  upon  examina- 
tion of  a  sample  thereof,  found  to  contain 
16  9-10  per  cent,  of  water  contrary  to  the 
form  of  the  statutes  in  that  case  made  and 
provided  whereby  and  by  force  of  the  said 
statutes  the  said  respondent  had  for  such 
offence  incurred  a  fine  not  exceeding  £20, 
for  which  the  Commissioners  of  Customs 
had  elected  to  sue,  was  heard  by  us,  when 
we  dismissed  the  said  information. 

2.  Upon  the  hearing  of  the  said  informa- 
tion it  was  agreed  between  the  solicitors  for 
the  appellant  and  respondent  that  before 
any  evidence  was'  taken  the  certificate  of 
analysis  (a  copy  of  which  was  annexed) 
should  be  put  in,  which  was  accordingly 
done. 

3.  The  solicitor  for  the  respondent  then 
submitted  that  the  said  certificate  was  bad, 
inasmuch  as  it  was  not  in  the  form  pre- 
scribed by  s.  18  and  the  Schedule  of  the 
Sale  of  I^ood  and  Drugs  Act,  1875,  and 
particularly  as  the  analyst  had  failed  to 
state  thereon  whether  or  not  any  change 

.had  taken  place  in  the  constitution  of  the 
article  that  would  interfere  with  the 
analysis  thereof,  as  required  by  that  form. 

4.  The  solicitor  for  the  appellant  con- 
tended that  the  certificate  was  good,  inas- 
much as  the  form  mentioned  in  the  Act  of 
1875  did  not  apply  to  a  certificate  given  by 
the  principal  chemist  of  the  Government 
Laboratories  under  s.  1  of  the  Act  of  1899. 

5.  We  were  of  opinion  that  the  form  of 
certificate  should  be  in  the  form  prescribed 
in  the  Schedule  to  the  Act  of  1875,  and 
dismissed  the  information  on  the  ground 
that  the  said  certificate  was  bad  in  form. 
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Foot  v.  Findlay. 

6.  The  question  upon  which  the  opinion 
of  the  court  is  required  is,  whether  we,  upon 
the  above  statement,  came  to  a  correct 
determination  and  decision  in  point  of  law, 
and,  if  not,  what  should  be  done  in  the 
premises. 

Dated  the  30th  day  of  June,  1908,  at  the 
court  of  summary  lurisdiction,  sitting  at 
the  Guildhall,  in  and  for  the  said  borough 
and  county. 

(Signed)   Charles  J.  Shabp. 
J.  F.  Obbeb. 
H.  G.  Wilson. 
Wm.  Wbight. 

J.  HOLLIS. 

The  certificate  was  in  the  following 
terms  :  "  Lab.  No.  91  M./07— 08.  Govern- 
ment Laboratories,  London,  W.C.  Certifi- 
cate of  analysis,  under  the  provisions  of 
section  1  of  the  Sale  of  Food  and  Drugs 
Act,  1899.  I  the  undersigned,  principal 
chemist  of  the  Government  Laboratories,  do 
hereby  certify  that  I  received  on  the 
eighteenth  day  of  February,  1908,  a  sample 
of  margarine  marked  ~^^'  taken  by  A.  Foot, 

an  officer  of  Customs,  Southampton  ;  that  I 
have  caused  the  same  to  be  analysed,  and 
declare  the  result  of  the  analysis  to  be  as 
follows :  The  sample  contains  16'9  per  cent, 
of  water,  which  quantity  is  0*9  per  cent,  in 
excess  of  the  legal  limit.  As  witness  my 
hand  this  fourteenth  day  of  March,  1908. 
Signature  of  analyst,  Geobge  Stubbs; 
T.  E.  Thorpe,  Principal  Chemist.'' 

The  Sale  of  Food  and  Drugs  Act,  1899, 
s.  1  (5),  provides :  "In  any  proceeding  under 
this  section  the  certificate  of  the  principal 
chemist  of  the  result  of  the  analysis  shall 
be  sufficient  evidence  of  the  facts  therein 
stated,  unless  the  defendant  require  that 
the  person  who  made  the  analysis  be  called 
as  a  witness." 

The  Butter  and  Margarine  Act,  1907, 
s.  5  (1),  provides  :  "There  shall  be  included 
in  the  list  of  articles  importation  of  which 
is  made  an  offence  by  section  one  of  the 
Sale  of  Food  and  Drugs  Act,  1899,  the 
following  articles :  .  .  .  (f)  Margarine 
containing  more  than  sixteen  per  cent,  of 
water,  or  more  than  ten  per  cent,  of  butter 
fat    ..." 

The  Solicitor- General  (Sir  S,  T,  EvanSy 
K.C.)  (F.  F,  Daldy,  with  him),  for  the 
appellant.—No  form  of  certificate  of  analysis 
is  prescribed  by  the  Sale  of  Food  and  Drugs 
Act,  1899,  and  as  s.  1  of  that  Act  was  entirely 
new  legislation,  the  form  of  certificate  pre- 
scribed in  cases  of  analysis  by  a  puolic 
analyst  under  s.  18  of  the  Sale  of  Food  and 
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Drugs  Act,  1876,  does  not  apply  in  the  case 
of  an  analysis  by  the  principal  chemist  of 
the  Government  Laboratones  under  the 
Act  of  1899.  In  fact,  the  provisions  of  the 
Act  of  1875  as  to  the  form  of  the  certificate 
do  not  apply  to  a  certificate  given  by  the 
principal' cnemistof  the  Government  Labora- 
tories at  all,  under  either  of  these  two  Acts. 
No  one  appeared  for  the  respondent. 

Alvebstonb,  L.C.  J.— We  regret  that  this 
case  has  not  been  argued  on  the  other  side, 
if  only  for  Uiis  reason,  that  there  have  been 
a  number  of  cases  under  the  Sale  of  Food 
and  Drugs  Act,  1875,  which  carried  the 
protection  given  by  the  form  of  certificate 
very  far,  and  in  not  a  few  of  those  cases  the 
proceedings  failed  because  the  certificate 
did  not  follow  the  form  which  was  pre- 
scribed by  the  statute.  But  as  far  as  we 
can  judge,  and  no  doubt  the  SoUeitor' 
General  has  brought  to  our  attention  all 
that  is  material  so  far  as  he  knows,  those 
cases  have  no  application  to  the  present 
case.  By  s.  1  of  the  Sale  of  Food  ana  Drugs 
Act,  1899,  the  importation  of  certain  articles 
was  made  an  offence.  In  this  cs^e  the 
article  is  one  which  comes  within  the 
amending  Act— the  Butter  and  Margarine 
Act,  1907— namely,  margarine  with  a  certain 
amount  of  water  in  it.  By  s.  1  (5)  of  the 
Sale  of  Food  and  Drugs  Act,  1899,  the  cer- 
tificate of  the  principaichemist  is  sufficient 
evidence  of  the  facts  therein  stated,  and  no 
form  of  certificate  is  flfiven  in  the  Act. 
Seeing;,  therefore,  that  tnere  is  an  express 
provision  in  regard  to  this  particular  oflFence, 
and  that  there  is  in  this  case  a  certificate  of 
the  principal  chemist,  which  so  far  as  one 
can  judge  complies  with  everything  required, 
because  all  that  was  necessary  was  to  say 
whether  or  not  the  margarine  had  more 
than  16  per  cent,  of  water  in  it,  I  do  not 
think  that  the  form  given  in  the  Schedule 
to  the  Sale  of  Food  and  Drugs  Act,  1875,  is 
applicable.  There  is  nothing  to  show  that 
the  special  form  of  certificate  required  by 
that  earlier  Act  is  to  apply  to  this  particular 
certificate,  and  I  think,  therefore,  the  appeal 
must  be  allowed  and  the  case  must  go  back 
to  the  magistrates  to  deal  with,  and  if  the 
respondent  has  a  defence  he  will  make  it 

BiOHAM  and  Walton,  JJ.,  concurred. 

Appeal  allowed  and  case  remitted. 

Solicitor  for  the  appellant :  The  Solicitor 
to  the  Treasury. 
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KING'S  BENCH  DIVISION. 


October  20,  1908. 

(Before  Alvebstone,  L.C.J.,  Bigham  and 
Walton,  JJ.) 

WiLLINOALE  V.  NORRIS. 

Metropolis — Hackney  carria^— Motor-cab 
—Regulation  of  Commissioner  of  Police 
—Liability  to  penalty— London  Hack- 
ney Carriages  Act,  1843  (6  <&  7  Vict. 
c.  86),  s.  29— London  Hackney  Car- 
riages Act,  1860  (13  <k  14  Vict.  c.  7),  s.  4 
—London  Hackney  Carriage  Act,  1853 
(16  &  17  Vict.  c.  33),  83. 19,  21. 

The  respondent,  who  was  a  motor-cab  driver , 
was  summoned  for  wilfully  disregard- 
ing a  regulation  made  by  the  Commis- 
sioner of  Metropolitan  Police  that  the 
Jirst  two  drivers  of  motor-cahs  at  a 
standing  mtut  be  with  their  cabs  and  be 
ready  to  be  hired  at  once  by  any  person. 
This  regulation  vhis  made  under  s,  A  of 
the  London  Hackney  Carriages  Act, 
1850,  but  that  section  does  not  provide 
any  penalty  for  breach  of  any  regula- 
tion so  made. 

The  London  Hackney  Carriage  Act,  1853, 
provides  by  s,  19  that  for  every  offence 
against  the  provisions  of  this  Act,  for 
which  no  special  penalty  is  appointed, 
the  offender  shall  be  liable  to  a  penalty 
of  40«.,  a>nd  by  s,  21  thctt  the  Act  is  to 
be  construed  as  one  with  the  London 
Hackney  Carriages  Act,  1843,  and  the 
London  Hackney  Carriages  Act,  1850. 

Held,  that  the  effect  of  ss,  19  aTid  21  of  the 
Act  of  1853  was  to  create  one  code  of 
law  for  the  regulation  of  hackney  car- 
riages, that  «.  21  of  the  Act  of  ISbS  ivas 
a  general  penalty  section  which  would 
avplv  to  a  breach  of  any  provision  of 
the  three  Acts  which  vkls  not  specifically 
provided  for  elsewhere,  aiid  that  a 
breach  of  regulations  made  under  an 
Act  ivas  a  breach  of  the  Act  itself,  and 
that,  ther^ore,  if  the  offence  was  proved 
the  respondent  toas  liaJble  to  the  penalty 
provided  by  s.  19  of  the  London  Hack- 
ney Carriage  Act,  1853. 

Case  stated  by  the  undersigned,  one  of 
the  magistrates  of  the  police  courts  of  the 
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metropolis  sitting  at  the  Marlborough 
Street  Police  Court  under  the  Summary 
Jurisdiction  Acts,  1848  to  1884.  on  the 
application  in  writing  of  the  appellant. 

1.  At  the  Marlborough  Street  Police 
Court  on  the  29th  day  of  May  1908  an 
information  by  Frank  Willingsde,  metro- 
politan police  constable,  hereinafter  called 
the  appellant,  against  Thomas  Norris,  a 
motor-cab  driver,  badge  No.  105,  hereinafter 
called  the  respondent,  which  charged  the 
said  respondent  for  that  he  on  the  1st  day 
of  May,  1908,  at  about  7.10  p.m.  at  Hyde 
Park  (jorner  within  the  metropolitan  police 
district  did  wilfully  disregard  the  regula- 
tion of  the  Commissioner  of  Metropolitan 
Police  for  drivers  of  motor-cabs  at  a  duly- 
appointed  standing  in  that  he  being  the 
driver  of  the  first  motor-cab  upon  a  certain 
standing  at  Knightsbridge  was  not  with  his 
cab  and  ready  to  be  hired  by  any  person, 
was  heard  by  me. 

Evidence  was  given  on  the  said  29th  May 
1908  by  the  said  appellant  as  to  the  conduct 
of  the  respondent  on  the  said  1st  May  1908, 
but  for  the  purposes  of  this  case  it  is  to  be 
taken  that  I  have  not  decided  upon  the 
merits  as  to  whether  the  respondent  was  in 
this  case  guilty  of  a  breach  of  the  regula- 
tions as  charged  in  the  summons  issued 
against  him. 

2.  On  the  8th  of  April  1908  the  Commis- 
sioner of  Police  of  the  metropolis  made  and 
duly  published  in  the  London  Gazette  of 
the  10th  April  1908  certain  regulations  to  be 
observed  by  drivers  of  motor-cabs  at  certain 
standings  dulv  appointed  throughout  the 
metropolis.  The  lirst  (and  only  one  of  such 
regulations  which  has  any  bearing  upon 
the  point  raised  in  this  special  case)  is  as 
follows:  "The  drivers  of  the  first  two 
motor-cabs  must  be  with  their  cabs  and  be 
ready  to  be  hired  at  once  by  any  person." 
These  regulations  were  in  my  opinion 
legallv  and  properly  made  and  duly  pub- 
lished bv  the  Commissioner  of  Police  of  the 
metropolis  under  and  by  virtue  of  the  pro- 
visions of  s.  4  of  13  <b  14  Vict  c.  7.  which 
section  however  does  not  provide  any 
penalty  for  a  breach  of  any  regulation  so 
made.  I  accordingly  adjourned  the  hearing 
of  the  said  summons  to  the  11th  of  June 
1908  in  order  to  enable  the  appellant  to  be 
represented  by  the  legal  adviser  of  the 
Commissioner  of  Metropolitan  Police. 

3.  On  the  11th  June  1908  the  solicitor 
of  the  Commissioner  on  behalf  of  the  appel- 
lant submitted  that  by  s.  8  of  the  said  Act, 
13  k  14  Vict.  c.  7.  that  Act  should  be  con- 
strued as  one  with  the  Act  6  dc  7  Vict.  c.  86 
(the  London  Hackney  Carriages  Act  1843) 
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and  that  all  the  provisions  of  that  Act  except 
80  far  as  were  otherwise  provided  in  the  Act 
of  1850,  should  extend  to  the  Act  of  1850 
and  to  all  things  done  in  execution  of  it.  I 
was  also  referred  to  s.  29  of  the  London 
Hackney  Carriages  Act  1843,  which  gives 
the  Commissioner  of  Police  power  to  make 

Xlations  for  enforcing  order  at  places  at 
:h  metropolitan  sta^e  carriages  call  or 
pl;^  for  passengers  and  provides  that  every 
driver  or  conductor  of  a  metropolitan  stage 
carriage  wilfully  disregarding  or  failing  to 
conform  to  such  regulations  should  for 
eveiy  offence  forfeit  the  sum  of  40«.  This 
section  gives  no  power  to  the  Commissioner 
of  Police  to  make  regulations  for  enforcing 
order  at  hackney  carriage  stands.  It  was 
submitted  on  behalf  of  the  Commissioner 
of  Police  that  s.  4  of  the  Act  of  1850  was 
specially  passed  to  remedy  this  omission, 
and  that  naviug  regard  to  the  provision  of 
s.  8  of  the  Act  of  1850  to  the  effect  that  that 
Act  and  the  Act  of  1843  were  to  be  read 
together  the  penalty  attaching  under  s.  29 
of  the  Act  of  1843  to  a  breach  of  any  regula- 
tions made  under  that  section  also  attached 
to  a  breach  of  any  regulation  made  under 
s.  4  of  the  Act  of  1850.  I  however  held  that 
this  was  not  so,  and  that  the  penalty  pro- 
vided for  a  breach  of  the  regulations  made 
under  s.  29  could  only  be  regarded  as 
relating  to  any  regulations  in  fact  made 
under  that  section  and  dealing  with  stage 
carriages. 

4.  My  attention  was  also  drawn  on  behalf 
of  the  appellant  to  the  London  Hackney 
Carriage  Act,  1853  (16  &  17  Vict.  c.  33) 
8.  19  of  w;hich  provides  that  for  every 
offence  against  the  provisions  of  this  Act 
for  which  no  special  penalty  is  appointed, 
the  offender  should  be  liable  to  a  penalty 
not  exceeding  405.  Section  21  of  this  Act 
provides  that  the  Act  of  1853  should  be 
construed  as  one  with  the  before-mentioned 
Acts  of  1843  and  1850,  and  that  all  the  pro- 
visions of  the  two  last  mentioned  Acts, 
except  as  far  as  was  otherwise  provided 
should  extend  to  the  Act  of  1853,  and  to  all 
things  done  in  the  execution  of  it.  It  was 
submitted  that  reading  these  three  Acts 
together  a  breach  of  a  regulation  made 
under  s.  4  of  the  Act  of  1850  was  an  offence 
within  the  meaning  of  s.  19  of  the  Act  of 
1853,  and  that  a  penalty  not  exceeding  405. 
could  therefore  be  imposed.  I  held  that 
this  was  not  so,  and  that  the  provisions  of 
8.  19  of  the  Act  of  1853  only  related  to 
offences  which  were  directly  contrary  to 
that  Act,  and  I  accordingly  dismissed  the 
said  summons  on  the  ground  that  I  had  no 
power  to  inflict  a  penalty. 
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The  question  for  the  consideration  of  this 
honourable  court  is  whether  I  was  ri^ht  in 
law  in  my  said  determination  and  if  not 
what  shoiud  be  done  in  the  premises. 

Dated  this  16th  day  of  July,  1908. 

(Signed)       F.  Mead. 

The  London  Hackney  Carriages  Act, 
1843,  8.  29,  provides  :  "It  shall  be  lawful 
for  the  commissioners  of  police  of  the 
metroj)oli8  from  time  to  time  [to  appoint 
standings  for  hackney  carriages],  .  .  . 
and  also  to  make  regulations  for  enforcing 
order  at  the  places  at  which  metropolitan 
stage  carriages  shall  call  or  plv  for  passen- 
gers, and  for  fixing  the  time  during  which 
each  such  carriage  shall  be  allowed  to 
remain  at  any  such  place;  and  .  .  . 
every  driver  or  conductor  of  a  metropolitan 
stage  carriage  who  shall  wilfully  disre^^ard 
or  not  conform  himself  to  such  regulations 
shall  for  every  such  offence  forfeit  the  sum 
of  forty  shillings."  The  words  in  brackets 
were  repealed  by  the  Statute  Law  Revision 
Act.  1874  (No.  2). 

The  London  Hackney  Carriages  Act, 
1850,  s.  4,  provides  :  "  It  shall  be  lawful  for 
the  said  commissioners  of  police  from  time 
to  time  to  appoint  standings  for  hacknev 
carriages  at  such  places  as  tney  shall  think 
convenient  in  any  street,  thoroughfare,  or 
place  of  public  resort  within  the  metro- 
politan police  district,  any  law,  statute,  or 
custom  to  the  contrary  thereof  notwith- 
standing, and  at  their  discretion  to  alter 
the  same,  and  from  time  to  time  to  make 
regulations  concerning  the  boundaries  of 
the  same,  and  the  number  of  carriages  to  be 
allowed  at  any  such  standing,  and  the  times 
at  and  during  which  they  may  stand  and 
ply  for  hire  at  any  such  standing,  and  also 
from  time  to  time  to  make  such  regulations 
as  the  said  commissioners  shall  deem  proper 
for  enforcing  order  at  every  such  standing, 
and  for  removing  any  person  who  shall 
unnecessarily  loiter  or  remain  at  or  about 
any  such  standing    .    .    ." 

The  London  Hackney  Carriage  Act,  1853, 
s.  19,  provides  :  "For  every  offence  against 
the  provisions  of  this  Act,  for  which  no 
special  penalty  is  herein -before  appointed, 
the  offender  shall  be  liable  to  a  penalty  not 
exceeding  forty  shillings,  or  in  default  of 
payment  oe  imprisoned    .    .    ." 

Section  21  provides  :  "  This  Act  shall  be 
construed  as  one  Act  with  the  London 
Hackney  Carriages  Act,  1843,  and  the  Act 
passed  m  the  thirteenth  year  of  the  reign  of 
her  Majesty,  chapter  seven ;  and  all  the  pro- 
visions of  the  said  Acts,  except  so  far  as  is 
herein  otherwise  provided,  anall  extend  to 
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this  Act.  and  to  all  things  done  in  execution 
of  this  Act." 

A.  H.  Bodkin^  for  the  appellant. — Motor- 
cabs  are  hackney  carriages  within  the  defi- 
nition of  hackney  carriages  in  s.  2  of  the 
London  Hackney  Carriages  Act,  1843,  s.  29 
of  which  enabled  the  commissioner  to  make 
certain  regulations  for  hackney  carriages 
and  imjposed  a  penalty  for  breach  of  those 
regulations.  Section  4  of  the  Act  of  1850 
gave  power  to  make  regulations  for  enforc- 
ing order  at  standings,  but  provided  no 
penalty  for  disobedience  to  them,  and  s.  8 
of  the  Act  of  1850  provided  that  the  Acts 
of  1843  and  1850  were  to  be  read  as  one 
Act.  The  Statute  Law  Revision  Act,  1874 
(No.  2),  repealed  part  of  s.  29  of  the  Act  of 
1843,  but  provided  that  the  repeal  of  any 
enactment  should  not  affect  any  enactment 
into  which  such  repealed  enactment  had 
been  incorporated.  Therefore  s.  29  of  the 
Act  of  1843  still  survives  for  the  purposes 
of  this  case,  and  the  magistrate  could  have 
inflicted  the  penalty  impK)sed  by  that  sec- 
tion. He  could  also  have  inflicted  a  penalty 
under  s.  19  of  the  Act  of  1853.  [He  referred 
to  Canada  Southern  Bail.  Co.  v.  Inter- 
national  Bridge  Co.  {188S\  8  App.  Cas.,  at 
p.  727.] 

H.  D.  Eooniey  for  the  respondent.— Under 
s.  29  of  the  Act  of  1843  there  can  be  no 
penalty  for  breach  of  regulations  relating 
to  a  standing,  as  under  that  Act  no  such 
regulations  could  be  made.  Section  19  of 
the  Act  of  1863  provides  no  jjenalty  and 
must  be  construed  strictly.  Each  of  the 
Acts  is  complete  in  itself,  and  s.  19  of  the 
Act  of  1853  only  applies  a  penalty  in  cases  in 
which  that  Act  does  not  specifically  impose  a 
penalty. 

Alverstone,  L.C.J. — This  case  raises  a 
question  of  considerable  importance  and  of 
general  application.  The  person  in  ques- 
tion was  summoned  for  breach  of  a  regula- 
tion made  under  s.  4  of  the  Act  of  1850. 
That  was  one  of  a  series  which  were  to 
control  and  regulate  London  hackney  and 
stage  carriages.  There  had  been  in  the 
previous  Act  of  1843  a  section  which  enabled 
the  then  commissioners  of  police  to  make 
regulations  for  enforcing  order,  and  it  pro- 
vided that  every  driver  of  a  hackney  car- 
riage disregarding  or  not  conforming  "  shall 
for  every  such  offence  forfeit  the  sum  of  forty 
shillings.''  It  was  contended  by  Mr.  Bodkin 
that  inasmuch  as  by  s.  8  of  the  Act  of  1850 
that  Act  was  to  be  construed  as  one  Act  with 
the  Act  of  1843,  and  the  provisions  of  the  Act 
of  1843  were  to  ei^tend  to  this  Act,  he  could 
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allege  that  for  the  breach  of  a  regulation  made 
under  s.  4  of  the  Act  of  1850  the  penalty 
imposed  by  s.  29  of  the  Act  of  1843  applied. 
I  am  not  so  sure  that  that  first  point  is  a 
good  one.  It  seems  to  me  to  be  open  to 
this  argument,  that  there  being  a  series  of 
sections  in  each  Act,  as  to  some  of  which 
penalties  are  imposed  and  as  to  others  not, 
it  by  no  means  follows  that  because  there 
was  power  given  in  the  Act  of  1850  to  make 
regulations,  it  was  intended  that  those 
should  be  enforceable  by  the  same  penalty 
as  the  regulations  which  were  made  under 
the  Act  of  1843.  I  have  not  a  very  clear 
opinion  on  it.  If  it  was  a  mere  que.stion  of 
substituted  authority,  then,  no  doubt,  there 
would  be  a  good  deal  to  be  said  for  the 
argument  that  the  penalt)r  clause  ought  to 
apply  to  the  new  regulations ;  but  I  am 
not  so  clear  upon  this  point.  And,  of 
course,  unless  that  first  point  was  made 
good,  the  point  under  the  Statute  Law 
Revision  Act,  1874,  does  not  arise.  Of 
course,  had  I  thought  that  s.  29  of  the  Act 
of  1843  clearly  applied  to  regulations  made 
under  s.  4  of  the  Act  of  1850, 1  should  have 
come  to  the  conclusion  that  the  effect  of 
the  Statute  Law  Revision  Act,  1874,  was 
not  to  repeal,  so  far  as  the  Act  of  1850  was 
concemea,  that  provision  in  the  Act  of 
1843.  It  seems  to  me  that  the  answer  to 
the  magistrate's  objection  is  a  broader  one, 
and  it  is  to  be  found  in  a  later  Act.  I  have 
said  that  this  is  a  series  of  Acts  intended  to 
apply  to  the  regulation  of  hackney  carriages, 
and  no  doubt  it  may  well  have  been  thought, 
as  the  legislation  progressed,  that  it  was 
better  to  deal  with  matters  generally  than 
by  the  specific  application  of  penalties  in 
particular  sections,  and  accordingly  in  s.  19 
of  the  Act  of  1853  it  was  provided  that 
"For  every  offence  against  the  provisions 
of  this  Act  for  which  no  special  penaltv  is 
hereinbefore  appointed,  the  offender  shall 
be  liable  to  a  penalty  not  exceeding  forty 
shillings,"  and  then  s.  21  provided  that  the 
Act  should  be  construed  as  one  Act  with 
the  Acts  passed  in  1843  and  in  1850,  and 
that  ^'all  the  provisions  of  the  said  Acts, 
except  so  far  as  is  herein  otherwise  pro- 
vided, shall  extend  to  this  Act,  and  to  all 
thines  done  in  execution  of  this  Act."  I 
think  the  result  of  that  was  to  make  these 
Acts  one  code  for  the  regulation  of  hackney 
carriages,  and  that  therefore  a  general 
penalty  clause  for  breach  of  the  provisions 
of  the  Act  would  apply  to  anj;  provision  of 
the  three  Acts.  I  think  that  is  the  natural 
effect  of  this  legislation  where  you  have 
amending  Acts  intended  to  be  read  as  one. 
It  may  be  said  that  a  regulation  is  not  a 
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provision  of  the  Act  It  seems  to  me  that 
M.  V.  Walker  (187S),  40  J.  P.  230 ;  L.  R. 
10  Q.  B.  355j  is  an  authority  against  that, 
and  I  certainly  shonld  have  held,  apart 
from  any  decision,  that  where  an  Act 
enables  an  authority  to  make  regulations, 
they  become,  for  the  piurpose  of  obedience 
or  disobedience,  provisions  of  the  Act  It 
is  only  the  machmenr  by  which  Parliament 
has  determined  whether  or  not  certain  rules 
shall  be  obeyed.  That,  however,  does  not 
quite  answer  the  whole  of  the  objection 
taken  by  the  magistrate,  because  he  thought 
that  s.  19  of  the  Act  of  1853  was  intended  to 
be  limited  to  the  provisions  of  the  Act  of 
1853  onl^.  It  seems  to  me,  when  you  are 
dealing  with  this  class  of  Act  of  Parliament, 
where  the  Acts  are  from  time  to  time 
amended  and  incorporated,  and  you  find  a 
general  enactment  of  a  penalty,  the  scope 
of  that  enactment  is  not  to  deal  with  par- 
ticular sections  of  the  particular  Act  in 
which  there  is  no  penalty,  but  it  is  for  the 
purpose  of  providing  bv  general  legislation 
that  obedience  to  all  the  Acts  in  the  series 
and  the  regulations  made  thereunder  shall 
be  enforced  by  penalty,  and  that  of  course, 
would  make  it  immaterial  whether  the 
earlier  provisions  of  the  Act  of  1843  had 
been  repealed  or  not  Certainly  it  is  very 
difficult  to  see  why,  unless  there  is  some 
power  of  enforcing^  regulations,  the  par- 
ticular enactment  in  regard  to  a  driver 
of  hackney  carriages  ol^ying  regulations 
should  have  been  struck  out.  It  appears  to 
me  that  it  was  probably  considered  that 
obedience  was  enforced  by  the  general 
enactment  in  the  section  of  the  Act  of  1853 
applicable  to  all  three  Acts.  I  think  there 
was  power  for  the  learned  magistrate  to 
inflict  the  penalty,  and  the  case  should  go 
back  to  be  dealt  with  on  the  merits. 

BiOHAM,  J.— I  agree.  I  think,  for  the 
purpose  in  hand,  that  it  is  not  necessary  to 
consider  the  effect  of  the  first  of  the  three 
Acts,  fiy  s.  4  of  the  second  of  the  three 
Acts,  power  is  ^ven  to  the  commissioners 
of  police  from  time  to  time  to  make  such 
regulations  as  they  shall  deem  proper  for 
entorcing  order  at  hackney  carria^  stands. 
They  have  exercised  their  authonty  under 
that  section,  and  have  made  regulations 
which  they  thought  proper.  One  of  those 
regulations  has  been  oroken  by  the  respon- 
dent It  is  said  that  he  cannot  be  punished 
in  the  ordinary  way  by  the  infliction  of  a 
fine,  and  it  is  quite  true  that  under  s.  4  of 
the  Act  of  1850,  under  which  these  regula- 
tions were  made,  there  is  no  provision  for  a 
penalty  at  all,  nor  in  fact,  as  far  as  I  know, 
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is  there  anv  provision  for  a  penalty  in  that 
particular  Act  But  then  there  comes  the 
later  Act — the  Act  of  1853— and  that  Act  by 
its  terms  incorporates  the  Act  of  1850,  and 
directs  that  the  two  Acts  shall  be  read  as 
one.  Then,  by  s.  19  of  the  Act  of  ]  853,  it  is 
provided  that  for  every  offence  against  the 

{)rovisions  of  this  Act,  the  offender  shall  be 
iable  to  a  penaltv  not  exceeding  40».  Now 
how  are  the  words  "  against  the  provisions 
of  this  Act "  to  be  read  ?  The  two  Acts  are 
to  be  read  as  one.  I  think  that  to  break 
the  regulations  made  under  the  authority  of 
an  Act  of  Parliament  is  to  break  the  statute 
itself,  and  therefore,  if  that  is  right,  s.  19 
must  be  read  in  this  way :  "  For  every 
offence  against  the  regulations  promulgated 
under  these  two  Acts  which  are  to  be  read 
as  one  a  penalty  not  exceeding  forty  shillings 
may  be  imposed."  In  those  circumstances, 
I  think  that  the  magistrate  had  jurisdiction 
to  impose  a  penalty  for  this  offence,  and 
that  therefore  the  case  ought  to  go  ba^ck  to 
him  for  direction. 

Walton,  J.— I  agree.  This  case  is  a 
striking  example  of  the  difiiculties  and  of 
the  obscurity  which  arise  from  legislation 
by  reference  to  and  incorporation  of  other 
Acts  of  Parliament.  Two  questions  arise : 
first,  whether  for  a  breach  of  regulations 
made  under  s.  4  of  the  Act  of  1850,  the 

Eenalty  in  s.  29  of  the  Act  of  1843  applies 
y  virtue  of  the  words  in  s.  8  of  the  Act  of 
1850,  that  ^^  This  Act  shall  be  construed  as 
one  Act  with  the  London  Hackney  Carriages 
Act,  1843,  and  all  the  provisions  of  the  said 
Act,  except  so  far  as  is  nerein  otherwise  pro- 
vided, shall  extend  to  this  Act,  and  to  all 
things  done  in  execution  of  this  Act''  I 
feel  a  difficulty  about  holding  that  the 
penalty  in  s.  29  of  the  Act  of  1843  is  by 
virtue  of  that  section  applied  to  breaches  of 
regulations  made  under  s.  4  of  the  Act  of 
1850.  The  power  given  by  the  Act  of  1843, 
s.  29,  is  to  make  regulations  as  to  certain 
specified  matters,  and  a  penalty  is  enacted 
for  breach  of  regulations  so  niada  The 
power  given  by  s.  4  of  the  Act  of  1850  is 
not  a  power  given  to  a  different  authority 
to  make  the  same  regulations  as  were 
authorised  by  s.  29  of  the  Act  of  1843.  It 
is  a  power,  I  think,  given  to  the  same 
authority  to  make  regulations  as  to  matters 
which  are  very  similar  to  the  matters 
specified  in  s.  29  of  the  Act  of  1843,  bat 
which  are  not  quite  the  same.  Therefore 
the  question  is  this,  whether  the  penalty 
which  is  enacted  in  the  Act  of  1843  for  the 
breach  of  regulations  of  one  kind  is  to  be 
applied,  or  is  applied  by  s.  8  of  the  Act  of 
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1850  to  regulations  made  under  that  Act, 
which  are  regulations  of  a  different  kind.    I 
have  a  difficulty  in  saying  that  the  penalty 
is  so  applied.    But  upon  the  second  ques- 
tion, again  not  without  some  difficulty,  I 
have  come  to  the  conclusion  that  there  was 
in  this  case  an  offence  against  the  provisions 
of  this  Act  within  the  meaning  of  s.  19  of 
the  Act  of  1853.    It  seems  clear  that  the 
Act  of  1850  must  be  read  as  one— construed 
as  one— with  the  Act  of  1853,  and  therefore 
s.  4  of  the  Act  of  1850  has  exactlv  the  same 
effect  now  as  if  it  were  a  section  of  the  Act  of 
1853,  and  I  have  come  to  the  conclusion  that 
the  offence  charged  here  was  a  breach  of  the 
provisions  of  s.  4  of  the  Act  of  1850.    That 
section  fives  power  to  make  regulations, 
and  I  thmk  there  is  involved  in  that,  that  a 
breach  of  those  regulations  is  a  breach  of 
the  law,  that  is  to  say,  of  the  law  as  con- 
tained in  that  section.    That  is  a  provision 
of  the  Act,  and  therefore  I  think  that  the 
offence  was  an  offence  against  the  provisions 
of  the  Act  within  the  meaning  of  s.  19  of 
the  Act  of  1853.    My  difficulty  has  been,  and 
I  have  some  doubt  about  it,  first,  whether 
the  words  "provisions  of  this  Act"  can  be 
read  as  meanin||^  or  including  regulations 
made  under  this  Act,  assummg  that  the 
regulations  were   made    under   this   Act ; 
whether  there  is  not  a  distinction  between 
provisions  of  the  Act  and  regulations  made 
under  the  Act ;  and  whether  one  can  read 
8.  19  of  the  Act  of  1853  as  if  the  woi-ds 
were  "for  every  offence  against  the  pro- 
visions of  this  Act  or  of  regulations  made 
under  this  Act."    The  doubt  largely  arises 
from  the  fact  that  in  this  Act  of  1853  there 
is  a  series  of  provisions,  to  which  Mr.  Bodkin 
has  very  properly  called  our  attention— 
ss.  14, 15, 16— which  are  express  provisions 
of   the    Act,  and  to    whicn    directly  and 
naturally  the  words  of  s.  19  apply.    My 
doubt  is  whether  s.   19  was  intended  to 
apply  to  anything  beyond  that.    However, 
I  feel  satisfied  on  the  whole  that  it  applies 
to  any  breach  of  what  must  be  construed  as 
being  provisions  of  the  Act.    I  think  here 
there  was  an  offence  against  s.  4  of  the  Act 
of  1850,  and  that  therefore  the  case  comes 
within  s.  19  of  the  Act  of  1853. 

Appeal  allowed  and  case  remitted. 

Solicitors  for  the  appellant :  Wontner  & 
Sons. 

Solicitor  for  the  respondent :  Henry 
Danger. 
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COURT    OF    CRIMINAL    APPEAL. 


October  30,  1908. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Walton,  J  J.) 

Rex  v.  Dibble  alias  Corcoran. 

Criminal  law — Appeal— Evidence  against 
other  defendant  and  of  a  witness  given, 
imiilicating  the  prisoner  but  not  admis- 
sible against  him — Influence  of  such 
evidence  on  jury— Caution  of  judge— 
Denman's  Act  (28  &  29  Vict.  c.  18), 
s.  3. 

Semble,  where  on  the  trial  of  C,  A,  is 
called  as  a  witness  j[br  the  prosecution 
and  says  that  he  himself  is  guilty  but 
V,  is  innocent  of  the  crime  charged, 
and  then  his  written  confession  impH- 
eating  C.  is  put  to  him  in  cross- 
examination  as  a  hostile  witness,  the 
confession  does  not  become  evidence 
admissible  against  C, 

On  the  trial  of  B,  and  Cfor  burglary  on  a 
Monday  night,  the  evidence  against  C. 
was  that  A.,  B.  and  C.  were  seen  in  each 
other^s  company  on  the  Monday  after- 
noon and  the  following  Tuesday  after- 
noon. The  burglary  was  at  a  post 
office  and  a  large  number  of  stamps 
were  stolen.  On  the  Tuesday  after- 
noon C.  was  seen  dealing  openly  with 
Is.  3i.  worth  of  stamps,  and  on  the  fol- 
lowing  Sunday  with  twelve  halfpenny 
stamps,  C,  was  searched  on  the  Tues- 
day afternoon  and  no  stamps  were 
found  on  him.  When  C.  toas  arrested 
he  said  that  he  did  not  know  B,  C. 
admitted  when  giving  evidence  that  he 
did  know  B,  A,  ufas  called  by  the  pro- 
secution and  he  swore  that  though  he 
was  guilty  C,  uhis  innocent.  Leave 
UHis  obtained  to  treat  him  as  a  hostile 
witness,  and  a  xmn.tten  concession  made 
by  him  previously,  which  implicated 
C,  was  put  to  him  under  s,  3  of  28  A 
29  Vict,  c,  18,  and  so  came  to  the  minds 
of  the  jury.  B,  gave  evidence,  and  a 
written  confession  made  by  him  impli- 
cating C.  was  put  to  him  in  cross- 
examination  ana  so  came  to  the  minds 
of  the  jury.  The  judge,  in  summing  up 
the  case,  airected  the  jury  to  disregard 
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the  two  written  confessions  and  advised 
them  to  iicquit  C. ;  but  he  was  found 
gxiUty,    C.  appealed. 

The  court  allowed  the  appeal  and  quashed 
the  conviction. 

Appeal  from  a  conviction  for  burglary  on 
a  trial  of  the  appellant  and  a  man  named 
White  at  the  Worcester  City  Quarter  fc)es- 
sions  before  the  Recorder  of  Worcester. 

On  June  20th,  Williams,  a  civilian,  was 
arrested  upon  another  charge,  and  he  made 
a  written  statement  confessing  that  he  was 
guilty  of  the  burglary  and  implicating  both 
White  and  the  appellant.  On  July  10th, 
White,  a  civilian,  was  arrested,  and  he 
made  a  written  statement  implicating  him- 
self and  the  appellant  also  in  some  degree, 
although  in  one  passage  he  stated  that  the 
appellant  "  had  nothing  to  do  with  breaking 
into  the  place,  so,  sir,  1  hope  you  will  con- 
sider his  case  and  deal  lightly  with  him.'' 
Williams  had  written  that  the  appellant 
"stopped  outside  watching."  On  July  13th, 
the  appellant,  a  soldier,  was  arrested ;  he 
denied  all  knowledge  of  the  burglary. 
Williams  was  tried  on  another  charge,  and 
before  he  was  sentenced  this  offence  was 
taken  into  consideration.  White  and  the 
appellant  were  tried  together.  They  applied 
for  legal  aid ;  but  this  was  refused. 

It  appeared  from  the  evidence  for  the 
prosecution  that  the  post  office  at  Cherry 
Orchard,  situated  between  Norton  Barracks 
and  Worcester  town,  was  broken  into  at 
some  time  between  11.30  p.m.  on  Monday, 
May  4th,  and  4.45  a.m.  on  Tuesday,  May 
5th.  The  burglar  or  burglars  took  900 
penny  stamps,  300  halfpenny  stamps,  a 
small  amount  of  money,  and  some  valueless 
postal  orders. 

Williams,  White  and  the  appellant  were 
seen  in  each  other's  companv  on  the  after- 
noon of  Monday,  May  4th,  at  Norton 
Barracks,  and  they  left  the  barracks  to- 
gether. The  appellant,  when  subsequently 
charged  for  absenting  himself  from  barracks 
on  the  night  of  May  4th,  did  not  deny  the 
charge.  He  was  absent  from  parade  on  the 
morning  of  May  5th.  On  the  afternoon  of 
Tuesday,  May  5th,  the  appellant  was  seen 
at  Norton  Barracks  at  about  4.30  p.m. 
Williams  and  White  were  also  seen  lounging 
about  at  the  barracks  on  the  Tuesday  after- 
noon. On  that  afternoon  the  appellant 
gave  another  soldier  1«.  3(i.  worth  of  penny 
and  halfpenny  stamps,  a.sking  him  to  send 
some  boots  off  for  him  by  post.  There  was 
evidence  tending  to  show  that  these  stamps 
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had  been  fetched  by  two  young  soldiers  at 
the  appellant's  request.  The  ap[)cllant  was 
arrested  on  the  Tuesday  for  being  absent 
from  barracks  on  the  night  of  May  4th  and 
for  another  military  offence ;  no  stamps 
were  found  on  him  at  the  time  of  his 
arrest ;  some  money  was  found  on  him,  for 
which  he  accounted.  He  was  released  on 
Sunday,  May  10th.  On  that  day  the  appel- 
lant gave  a  soldier  named  Daintry  twelve 
halfpenny  stamps  after  Daintry  had  paid 
for  two  drinks  for  him.  The  appellant 
handled  the  stamps  quite  openly  on  the 
Tuesday  and  on  the  Sunday.  When  the 
appellant  was  arrested  he  denied  that  he 
knew  White. 

Williams  was  called  as  a  witness  for  the 
prosecution.  He  swore  that  though  he  was 
guilty  both  White  and  the  appellant  were 
innocent.  Counsel  for  the  prosecution  then 
obtained  leave  to  treat  Williams  as  a  hostile 
witness.  Williams  was  then  cross-examined, 
under  the  provisions  of  28  «fc  29  Vict  c.  18,  s.  3, 
on  his  written  confession  implicatine  White 
and  the  appellant.  In  this  way  the  con- 
fession came  to  the  knowledge  of  the  jury. 
White  gave  evidence,  saying  he  came  from 
Birmingham  on  May  4th  and  5th  to  see  the 
races  at  Worcester ;  the  races  were  on  the 
5th.  He  returned  to  Birmingham  on  the 
evening  of  the  4th.  His  written  confession, 
which  had  been  proved  by  a  detective,  was 
put  to  him,  and  he  said  that  it  was  false. 
In  this  way  White's  written  confession, 
implicating  the  appellant,  came  to  the 
knowledge  of  the  juiy.  The  appellant  gave 
evidence ;  he  admitted  he  had  known 
White  for  two  years.  He  said  that  after 
seeing  Whit€  off  to  Birmingham  on  the 
evening  of  May  4th  he  had  returned  to 
barracks,  leaving  them  before  6  a.ra.  on 
the  5th  to  go  to  the  races.  He  knew 
nothing  of  the  burglary.  The  appellant 
called  his  sister,  a  married  woman  living  at 
Birmingham.  She  stated  that  every  Satur- 
day she  sent  Corcoran  2«.  6d  or  1«.  6c/.  worth 
of  penny  and  halfpenny  stamps.  She  said 
that  she  sent  the  stamps  to  keep  him  away 
from  bad  company. 

At  the  conclusion  of  the  evidence,  the 
learned  Recorder,  addressing  counsel  for 
the  prosecution,  said  :  "  It  would  be  ex- 
tremely unsafe  to  ask  for  a  conviction 
against  Corcoran  on  such  evidence  as  it  is. 
Even  assuming  he  was  out  of  barracks  that 
night,  there  is  next  to  nothing  definite 
against  him.  One  may  form  one's  own 
opinion  as  to  when  he  got  back  to  barracks 
that  night.  Perhaps  he  didn't  There  is 
nothing  whatever,  as  it  seems  to  me,  definite 
against  him.    Some  few  stamps  are  traced 
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to  him.  Oertainlv  some  corroboration  of 
his  story  is  provided  by  the  fact  that  when 
he  was  searched  no  stamps  were  found  on 
him."  Counsel  for  the  prosecution  said  that 
he  hoped  the  case  would  be  left  to  the  jury, 
and  the  learned  Hecobdeb  said  that  he 
should  tell  the  jury  it  would  be  unsafe  to 
find  a  verdict  of  guilty  against  the  appellant. 
The  learned  Recobdeb  summed  up  the  case, 
and  he  told  the  jury  that  neither  of  the 
written  confessions  of  White  and  Williams 
was  evidence  against  the  appellant ;  his  last 
words  were  :  "  With  respect  to  Dibble  I 
cannot  conceal  from  myself  that  the  evidence 
is  so  slight  against  him  that,  in  my  opinion, 
you  would  be  running  a  very  great  risk  in 
finding  him  guilty,  whatever  your  suspicions 
may  be." 

The  jury  found  both  prisoners  guilty,  and 
their  record  having  been  proved,  each  was 
sentenced  to  three  years'  penal  servitude. 
Dibble  appealed. 

By  s.  3  of  Denman's  Act,  28  &  29  Vict, 
c.  18,  "a  party  producing  a  witness  shall 
not  be  allowed  to  impeach  his  credit  by 
general  evidence  of  bad  character;  but  he 
may,  in  case  the  witness  shall  in  the  opinion 
of  the  judge  prove  adverse,  contradict  him 
by  other  evidence,  or,  by  leave  of  the  judge, 
prove  that  he  has  made  at  other  times  a 
statement  inconsistent  with  his  present 
testimony  ;  but  before  such  last- mentioned 
proof  can  be  given  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate 
the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked 
whether  or  not  he  has  made  such  statement." 

J,  R,  V,  Marchant,  for  the  appellant.— 
The  grounds  of  the  appeal  are  (1)  that  the 
verdict  was  unreasonable  and  cannot  be 
supported  having  regard  to  the  evidence, 
and  (2)  that  the  minds  of  the  jury  were 
affected  by  evidence  given  at  the  trial, 
which  was  not  evidence  admissible  against 
the  appellant.  The  only  evidence  against 
the  appellant  was  that  he  was  in  the  com- 
pany of  Williams  and  White  on  Monday, 
May  4th,  and  in  their  neighbourhood  on 
Tuesday,  May  5th,  hours  before,  and  hours 
after,  the  burglary  was  committed.  And 
also  that  on  May  5th  and  May  lOth^  the 
appellant  was  dealing  quite  openly  with  a 
not  large  number  of  postage  stamps.  When 
he  was  arrested  on  May  5th,  no  stamps  were 
found  upon  him.  I  admit  that  he  lied  when 
he  said  on  his  arrest  for  this  offence  that 
he  did  not  know  White.  That  is  all  the 
evidence  against  him,  and  the  verdict  cannot 
be  supported  on  that.  Further,  the  appel- 
ant was  prejudiced  by  being  tried  with 


72  J.  P.  498. 

White;  for  White's  confession  implicating 
the  appellant  came  to  the  knowledge  of  the 
jury,  although  it  was  not  evidence  admissible 
against  the  appellant.  Williams'  written 
confession  was  opened  to  the  jury  as  the 
evidence  he  would  give,  and  when  he  said 
that  it  was  false  he  was  cross-examined  on 
it  under  the  provisions  of  Denman's  Act, 
(28  &  29  Vict.  c.  18X  s.  3.  That,  no  doubt, 
was  rightly  done  ;  but  Williams'  confession 
did  not  thus  become  evidence  against  the 
appellant,  although  it  came  to  the  minds  of 
the  jury.  The  result  was  that  the  jury 
disregarded  the  cautions  and  direction  of 
the  learned  Recobdeb,  and  returned  a 
verdict  which  cannot  be  supported. 

B.  W,  Coventry,  for  the  Crown.— The 
absence  of  the  appellant  from  barracks  on 
the  Monday  night  and  his  association  with 
the  two  burglars  on  Monday  and  Tuesday 
threw  the  onus  on  the  appellant  of  account- 
ing satisfactorily  for  his  movements  on  the 
Monday  night.  This  he  failed  to  do.  The 
evidence  of  Williams'  confession  having 
been  rightly  admitted,  it  became  evidence 
against  the  appellant  which  the  jury  could 
consider.  See  R,  v.  Little  (188S\  15  Cox 
C.  C.  315.  There  was  evidence  to  go  to  the 
jury,  and  this  court  will  not  interfere  with 
their  finding. 

Alvebstone,  L.C.J.— The  circumstances 
of  this  case  rendered  it  one  for  grave 
suspicion.  The  difficulty  arises  in  part  from 
the  fact  that  'VN'hite  and  the  appellant  were 
tried  together,  and  evidence  against  White 
was  heard  by  the  jury,  which,  though  it 
concerned  the  appellant,  was  not  admissible 
in  evidence  against  him.  The  best  way  out 
of  the  difficulty  would  be  a  further  investi- 
gation into  the  appellant's  case,  he  being 
tried  separately,  but  such  an  investigation 
we  have  no  power  to  order.  The  quastion 
now  before  us  is  whether  the  evidence 
against  the  appellant  on  which  the  prosecu- 
tion can  properly  rely  was  such  as  to  enable 
the  jury  to  convict.  The  learned  Recobdeb 
was  most  careful  in  his  direction  to  the 
jury.  [Alvebstone,  L.C.J.,  then  quoted 
from  the  summing  up  the  extracts  which 
have  already  been  set  out.]  The  real 
difficulty  is  that  the  jury  had  oefore  them 
evidence  as  to  the  written  statement  made 
by  Williams  implicating  the  appellant,  but 
which  was  not  evidence  admissible  against 
him.  That  statement  was  properly 
admitted  under  the  statute  on  the  cross- 
examination  of  Williams,  but  it  was  not 
evidence  against  the  appellant.  There  was 
also  the  evidence  of  White's  confession. 
The  learned  Recobdeb  cautioned  the  jury. 
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and  did  his  best  to  prevent  them  acting  on 
those  statements  to  the  prejudice  of  the 
appellant.  But  the  fact  remains  these 
statements  did  come  to  the  minds  of  the 
jury.  We  cannot  help  feeling  that  thejury 
may  have  thought  that  Williams  and  White 
told  the  truth  about  the  appellant  in  their 
written  statements.  All  tnis  is  beside  the 
mark  if  there  was  substantial  evidence 
apart  from  those  statements.  We  do  not 
agree  with  Mr.  Coventry  that  the  fact  that 
the  appellant  was  with  Williams  and  White 
on  the  Monday  and  the  Tuesday  shifted 
the  onus  of  proof  on  to  him.  Then  there 
was  the  evidence  as  to  the  two  transactions 
of  the  appellant  with  postage  stamps.  But 
we  do  not  think  that  this  evidence  apart 
from  the  written  statements  is  such  that  a 
jury  could  convict  upon  it.  We  cannot 
direct  a  new  trial,  and  a  conviction  cannot 
be  supported  on  evidence  which  merely 
gives  nse  to  suspicion.  We  concur,  there- 
fore, in  the  view  of  the  learned  Recorder 
who  tried  this  case,  that  on  this  evidence 
it  was  unsafe  to  convict  the  appellant. 
Had  I  been  trying  this  case,  I  think  I 
should  have  gone  further  and  intimated 
to  the  prosecution  that  thev  should  not 
proceed  with  the  case.  To  allow  this  con- 
viction to  stand  we  should  have  to  be 
satisfied  that  there  was  substantial  evidence 
to  go  to  the  jury,  and  we  are  not  so  satisfied. 
The  appeal,  therefore,  must  be  allowed  and 
the  conviction  quashed. 

Appeal  allowed   and  cofiviction 
quashed. 

Solicitor  for  the  appellant :  The  Registrar 
of  the  Court  of  Crimmal  Appeal. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 
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October  23,  1908. 

(Before  Mr.  Wallace,  K.C,  and  other 
Justices.) 

Proprietors  op  Hays  Wharf,  Limited 
(Appellants)  v.  Trustees  of  St.  Olave, 
SouTHWARK,  Rectory  Rate  (Respon- 
dents). 

Rectory  rate— Statutory  rate  in  lieu  of 
tithes  and  other  dues — Non-resident 
rector— Validity— Jurisdiction. 

By  a  local  Act  of  1817,  entitled  "iin  Act/or 
making  better  provision  for  the  sujjporl 
and  maintenance  of  the  rector  of  the 
parish  of  St,  0,  in  the  town  and  borough 
of  S,t  and  for  providing  a  more  con- 
venient rectory  or  parsonage  house  for 
the  said  rector,**  it  ukls  provided  that 
thereafter  the  rector  should  be  paid  the 
annual  sum  of  £600  out  of  rates  to  be 
raised  under  tJu  provisions  of  the  Act 
in  lieu  of  tit/i£S  and  certain  other  profits 
theretofore  received  by  him.  The  Act 
also  provided  for  the  erection  of  a  suit- 
able rectory-house. 

The  rectory-house  toas  "not  now  used  as  such^ 
being  let  as  a  counting-house  and  ware- 
house ;  and  tlie  rector  lived  some  miles 
distant  from  the  parish  of  St.  0,  The 
spiritual  needs  of  the  parish  of  St,  O. 
were  mostly  attended  to  by  the  clergy  of 
a  neighbouring  parish,  the  time  of  the 
rector  of  the  fxirish  of  St,  0,  being 
occupied  ufith  his  performing  the  duties 
of  a  diocesan  missioner. 

Upon  an  apjieal  against  an  order  of  a 
/  justice  ordering  the  payment  of  a  certain 
sum  in  respect  of  a  rate  raised  under 
the  above  Act  of  ISll,  it  toas  contended 
that,  having  regard  to  the  above  circum- 
stances, the  rate  was  invalid. 

Held,  that  it  was  not  within  the  jurisdic- 
tion of  the  court  of  quarter  sessions  to 
inquire  into  the  conduct  of  the  rector^ 
and  that  the  order  of  the  justice  must  be 
conjirmed. 

Appeal  against  an  order  of  C.  Oscar 
Gridley,  Esq.,  a  justice  of  the  peace  for  the 
county  of  London,  made  on  July  27th,  1906, 
ordering  that  the  appellants  should  pay  the 
sum  of  £202  2s.  dd.  in  respect  of  a  certain 
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Proprietors  op  Hays  Wharf,  Ltd.  v. 
Trustees  of  St.  Olave,  Southwark. 

rate,  and  that  in  default  of  payment  a  dis- 
tress warrant  should  issue  against  the  goods 
and  chattels  of  the  appellants. 

The  rate  in  question  was  made  under  the 
Act,  57  Geo.  3,  c.  vii,  entitled  "  An  Act  for 
making  better  provision  for  the  support 
and  maintenance  of  the  rector  of  the  parish 
of  St.  Olave,  in  the  town  and  borough  of 
Southwark  ;  and  for  providing  a  more  con- 
venient rectory  or  parsonage  house  for  the 
said  rector." 

The  Act,  a/ter  reciting  that  the  parish  of 
St.  Olave,  in  the  town  and  borough  of 
Southwark,  was  an  ancient  parish  and 
rectory,  that  the  provisions  for  the  support 
of  the  rector  for  the  time  being  of  the  said 
parish  was,  and  from  time  immemorial  had 
been,  certain  ancient  pecuniary  payments 
in  money  for  or  in  lieu  of  tithes,  the  greater 
part  of  which  consisted  of  a  certam  sum 
paid  for  each  house  by  the  tenant  or  occu- 
pier thereof,  and  others  of  the  said  pay- 
ments being  divers  sums  in  gross,  paid  by 
divers  owners  of  several  entire  estates 
within  the  said  parish,  together  with  Easter 
offerings,  amounting  in  the  whole  to  the 
annual  sum  of  £230  or  thereabouts,  and 
surplice  fees  which  were  of  uncertain 
amount,  that  the  said  provision  was  insuffi- 
cient for  the  suitable  support  and  mainte- 
nance of  the  rector,  and  that  it  was  therefore 
expedient  that  better  provision  should  be 
made  for  the  support  and  maintenance  of 
the  rector  in  lieu  of  all  tithes,  moduses, 
compositions  for  tithes.  Easter  offerings, 
and  oblations,  and  all  other  claims  whatso- 
ever (exclusive  of  surplice  fees),  and  that 
the  rectory  or  parsonage  house  of  and  be- 
longing to  the  parish,  being  greatly  dilapi- 
dated and  out  of  repair,  and  inconveniently 
situated,  was  totally  unfit  for  the  residence 
of  the  rector  of  the  parish,  and  it  was  there- 
fore expedient  that  in  the  Keu  and  stead 
thereof  another  house  should  be  purchased 
or  provided,  as  and  for  a  vestry  or  parsonage 
house  for  the  residence  of  the  rector  of  the 
said  parish  and  his  successors,  rectors  of  the 
parisn  for  the  time  being,  proceeded  to 
provide  for  the  appointment  of  trustees  for 
carrying  the  Act  into  execution. 

By  s.  8  it  was  enacted  that  for  the  purpose 
of  making  an  adequate  provision  for  the 
rector  of  the  parish  for  the  time  being,  the 
annual  sum  of  £600  should,  from  and  imme- 
diately after  the  passing  of  the  Act,  be  paid 
under  the  provisions  of  the  Act  to  the  rector 
and  his  successors,  rectors  of  the  said  parish 
for  the  time  being,  by  four  equal  quarterly 
payments,  such  pajrments  to  be  made  out 
of  the  rates  to  be  assessed  and  raised  as  in 
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the  Act  provided,  and  to  be  paid,  taken  and 
received  in  lieu  and  in  full  recompense  and 
satisfaction  of  and  for  all  tithes  and  compo- 
sitions or  payments  for  tithes  and  Easter 
offerings  and  for  all  obventions  and  obla- 
tions due  or  payable  to  the  rector. 

Under  s.  10  of  the  Act  the  trustees  were 
directed,  authorised  and  empowered  to  con- 
tract for  the  absolute  purchase  in  fee  simple 
of  any  freehold  land  and  hereditaments,  with 
a  messuage  or  tenement  thereupon  erected, 
within  the  parish,  as  to  them  might  seem 
proper  and  suitable  for  the  residence  of  the 
rector  of  the  parish  and  his  successors,  and 
to  pay  for  the  same  out  of  the  moneys  to 
be  raised  under  the  powers  of  the  Act. 

Bv  s.  17  it  was  provided  that  until  such 
land,  messuage  or  tenement  and  premises 
should  be  so  purchased,  there  should  be 
paid  to  the  rector,  so  long  as  he  should  be  a 
resident  householder  in  the  parish  in  each 
and  every  vear  the  further  sum  of  £75,  by  two 
equal  half-yearly  payments,  over  and  above 
and  in  addition  to  the  aforesaid  annual  sum 
of  £600,  to  be  raised  and  collected  in  such 
and  the  same  manner  as  was  by  the  Act 
directed  of  and  cx)ncerning  the  said  sum 
of  £600. 

By  8.  18  it  was  enacted  that,  when  and 
so  soon  as  a  new  rectory  or  parsonage 
house  should  have  been  purchasea  and  pro- 
vided, and  the  conveyance  thereof  should 
have  been  inrolled  under  the  powers  and 
provisions  of  the  Act,  such  new  rectory  or 
parsonage  house,  and  the  site  and  ground 
thereof,  and  of  the  yard  or  premises  thereto 
belonging  (if  any),  should  thereupon  and 
from  thenceforth  be  and  become,  and  forever 
remain,  vested  in  the  rector  of  the  parish 
for  the  time  being,  and  should  thereupon 
and  from  thenceforth  be,  and  the  same  was 
and  were  thereby  declared  to  be,  settled 
and  applicable  to  the  same  uses,  and  no 
other,  as  the  then  rectory  or  parsonage 
house  was  settled  or  applicable,  and  the 
rector  of  the  parish  for  the  time  being 
should  be  subject  to  the  like  rules  and 
ordinances  and  should  be  entitled  to  the 
like  rights  and  privileges,  in  respect  of  the 
new  rectory  or  parsonage  house  and 
premises,  as  he  was  or  might  be  subject 
to  or  entitled  in  respect  of  the  then  rectory 
or  parsonage  house. 

Subsequent  sections  of  the  Act  made 
provision  for  the  making  of  rates,  for  the 
confirmation  and  allowance  of  the  same  by 
justices  of  the  peace,  for  enforcing  the  pay- 
ment of  rates  by  the  issue  of  distress  warrants, 
and  for  appeals  to  quarter  sessions. 
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EmeBt  B.  Charles,  for  the  appellants, 
said  that  no  objection  was  raised  to  the 
rate  in  question  on  the  ground  of  any 
informality  in  its  making,  but  the  rate  was 
bad  and  a  nullity,  inasmuch  as  the  con- 
ditions under  which  the  statute  contem- 
plated a  rate  should  be  raised  did  not  in 
fact  at  the  present  time  exist.  The  statute 
clearly  intended    that   the    rector  of   the 

S Irish  should  live  at  the  rectory- house, 
ut  the  rectory-house,  which  was  not  in- 
sanitary, and  was  in  a  convenient  position 
for  the  rector  of  the  parish,  had  been  let 
as  a  counting-house  and  warehouse  at  £120 
a  year,  and  the  rector  lived  some  miles 
distant,  at  Lewisham.  The  rector,  indeed, 
who  was  truly  ref^arded  as  a  hard  worker, 
occupied  the  position  of  diocesan  inissioner, 
and  as  such  gave  his  services  to  the  diocese 
of  Southwark  in  general.  It  had  been 
ascertained  that  the  rector  attended  the 
church  of  St.  Olave's  parish  eighteen  times 
in  a  year.  He  had  arranged  with  the  clergy 
of  a  neighbouring  parish  to  look  after  the 
parish  of  St.  Olave's,  which  had  not  even  a 
curate.  The  parish  of  St.  Olave's  had  thus 
in  reality  a  rector  only  in  name.  The  result 
was  that  moneys  raised  under  the  statute 
were  being  applied  for  purposes  quite  dif- 
ferent to  those  contemplated  by  the  statute. 
Upon  this  ground  the  appellants  submitted 
that  the  rate  was  bad.  If  there  had  been 
no  statute  the  proposition  could  not  be 
maintained  that  a  tithe-payer  could  refuse 
to  pay  a  rate  on  the  ground  of  the 
rector's  negligence  or  misconduct  in  office. 
But  when  there  was  a  statute,  as  in  this 
case,  directing  a  rate  to  be  raised  for  certain 
purposes,  and  it  was  clear  the  rate  would 
not  oe  applied  to  those  purposes,  the  position 
was  different,  and  the  rate  should  be  declared 
bad. 

Oeorge  Elliott,  for  the  respondents,  admit- 
ted that  the  rector  was  not  resident  in  the 
parish  of  St.  Olave's,  and  that  he  had  other 
work  than  the  work  of  that  parish ;  and, 
indeed,  that  the  facts  were  sufficient  to 
support  the  appellants'  contention,  if  it 
were  permissible  for  the  appellants  to  raise 
that  contention  at  all  in  tnis  court.  The 
respondents,  however,  submitted  that  this 
court  could  not  enter  into  questions  as  to 
the  ultimate  application  of  the  rate.  The 
order  of  the  justice  should,  therefore,  be 
confirmed. 

The  Chairman,  in  giving  the  decision  of 
the  court,  said  that  they  did  not  express 
any  opinion  in  regard  to  the  facts  that  had 
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been  brought  before  them.  It  was  not  their 
function  to  do  so.  The  only  jurisdiction  of 
quarter  sessions  was  in  reference  to  the  con- 
sideration as  to  whether  the  rate  had  been 
properly  made.  It  was  admitted  that  the 
rate  had  been  properly  made  and  that  the 
rector  had  been  properly  inducted,  and 
therefore  the  court  had  nothing  further 
to  say  in  the  matter.  The  court  had  no 
power  to  inquire  as  to  whether  the  rector 
discharged  his  duties  or  not.  So  far  as 
their  order  was  concerned,  it  would  make 
no  difference  if  he  had  never  entered  the 
parish  at  all.  They  were  simjplv  dealing 
with  the  question  of  law.  Under  thase 
circumstances  the  appeal  must  be  dismissed. 
The  court  would  grant  a  case. 

Appeal  diwiisaed. 

Solicitors  for  the  appellants :  Hicks, 
Davis  and  Hunt. 

Solicitors  for  the  respondents:  Arkooll, 
Cockell  and  Chadwick. 
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OcUfber  14,  1908. 

(Before  Warrington,  J.) 

In  re  C.  D.  M.  Harrington  ;  Wilder  v. 
Turner. 

Bastardy— Bastardy  order— Weekly  pay- 
ments—Death of  putative  father  — 
Liability  of  father's  estate— Bastardy 
Laws  Amendment  Act,  1872  (35  & 
36  Vict.  c.  65),  s.  4. 

The  liability  of  a  jmtative  father  to  pay 
for  the  maintenance  ana  education  of 
a  child  under  a  ba^tat^dy  order  is  purely 
personal,  and  on  his  death  the  mother 
has  no  claim  against  his  estate  for 
arrears  of  such  payments  or  future 
payments. 

Adjourned  summons. 

This  was  an  application  by  Helenor  de 
Caville,  a  married  woman,  that  she  might 
be  allowed  to  rank  as  a  creditor  upon  the 
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In  re  C.  D.  M.  Harrington  ;  Wilder  v. 
Turner. 

estate  of  C.  D.  M.  Harrington,  deceased, 
for  the  sum  of  £37,  and  for  a  further  sum 
of  £119  4«.  On  the  4th  September,  1896, 
an  order  was  made  by  two  justices  of  the 
peace  for  the  borough  of  Portsmouth,  by 
which,  after  adjudging  C.  D.  M.  Harrington 
to  be  the  putative  father  of  the  applicant's 
female  bastard  child,  who  was  horn  m  June, 
1896,  it  was  ordered  that  "  the  said  C.  D.  M. 
Harrington  do  pay  unto  the  said  Nellie 
Hall "  (the  applicant)  "  the  mother  of  the 
said  child  so  long  as  she  shall  live  and  shall 
be  of  sound  mind  and  shall  not  be  in  any 
prison  or  to  the  person  who  may  oe 
appointed  to  have  the  custody  of  the  said 
cnild  under  the  provisions  of  the  Poor  Law 
Act,  1844,  the  sum  of  5«.  per  week  for  the 
maintenance  and  education  of  the  said  child 
henceforth  until  the  said  child  shall  attain 
the  age  of  sixteen  years  or  shall  die."  The 
weekly  payments  were  made  for  some  years, 
but  when  C.  D.  M.  Harrington  died  in  1903. 
they  had  been  unpaid  for  some  time,  ana 
the  arrears  amounted  to  £37.  The  £119  4s. 
was  the  aggregate  amount  of  the  weekly 

Sayments  which    would   accrue  from    his 
eath  to  the  date  when  the  child  would 
attain  the  age  of  sixteen. 

G,  Harty  for  the  applicant.— The  affiliation 
order  creates  a  debt  of  the  nature  of  a  civil 
contract,  and  the  remedies  provided  by 
statute  during  the  father's  life  having 
come  to  an  end,  the  mother  can  claim 
against  his  estate.  Under  the  terms  of  the 
&stardy  Laws  Amendment  Act,  1872,  s.  4, 
this  amount,  so  ordered  to  be  paid,  is  spoken 
of  as  "  due  " ;  consequently  it  is  a  debt,  and 
as  such  clearly  recoverable  from  the  estate 
of  the  deceased.  Though  s.  4  provides 
personal  remedies  acainst  the  father  it  still 
regards  this  as  a  debt.  Section  10  of  the 
Bankruptcy  Act,  1890.  which  provides  that 
affiliation  orders  should  not  be  released  by 
the  discharge  of  a  bankrupt,  treats  this  as  a 
debt.  There  is  no  direct  authority  for  the 
proposition  laid  down  b^  the  writers  of  the 
text-books  that  the  liability  under  an  affilia- 
tion order  is  purely  personal,  and  that  the 
estate  of  a  deceased  father  is  not  liable.  I 
submit  that  this  is  wrong.  He  referred  also 
to  the  Poor  Law  Amendment  Act,  1844, 
ss.  4—8,  and  the  Army  Act,  1881,  s.  145,  to 
show  that  these  claims  were  treated  as  debts 
due. 

S,  G.  Ltishington,  for  persons  beneficially 
interested  in  0.  D.  M.  Harrington's  estate, 
A.  C.  Nesbitty  for  the  administrators  of 
the  estate,  and  H,  P,  Radleighy  for  a  mort- 
gagee, were. not  called  upon. 
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Warrington,  J.— In  my  opinion  this  is 
a  perfectly  hopeless  application.    The  claim 
is  oy  the  mother  of  a  bastard  child  to  prove 
as  a  creditor  against    the   estate  of  the 
putative  father,  first,  in  respect  of  arrears  of 
a  weekly  sum  payable  unaer  an  affiliation 
order  accrued  due  prior  to  the  death  of  the 
father,  and,  secondly,  for  an  amount  which 
is  said  to  have  accrued  due  under  the  order 
since  the  death  of  the  father,  or  which  will 
accrue  due  up  to  the  date  when  the  child 
attains  the  age  of  sixteen  years.    The  facts 
are  very  short.    [His  lordship  stated  them 
and  continued :]  The  child  is  still  alive,  and 
if  the  father  were  living  the  weekly  sum 
would  be  still  pavable  by  him.    The  order 
was  made  under  the  Bastardy  Laws  Amend- 
ment Act,  1872.    The  only  section  which  is 
material  is  s.   4,  which  provides  for  the 
making  of  such  orders  unaer  circumstances 
detailed  in  the  section.    [His  lordship  read 
the  section,  and  continued  :]  This  is  a  claim 
against  the  estate  of  a  deceased  person,  and 
must  be  clearly  made  out.     In  order  to 
succeed  the  existence  of  a  debt  must  be 
proved.    The  claimant  must  establish  that 
she  has  a  debt,  and  is  a  creditor  of  the 
deceased— that  there  was  a  sum  due  to  her 
which  she  could  recover  by  action.    It  is  a 
well-known  principle  of  law,  established  by 
many  authorities,  that  if  a  statutory  obliga- 
tion is  imjposed,  and  a  statutory  mode  for 
enforcing  it  is  provided  bv  the  same  statute, 
the  intention  of  the  legislature  is  that  that 
shall  be  the  only  mode  of  enforcing  it^  and 
that  it  shall  not  be  enforced  by  ordinary 
process  of  law.    That  is  the  case  here.    The 
justices,  under  s.  4,  order  that  the  putative 
father  shall  pay  a  weekly  sum,  ana  in  the 
same  section  there  are  elaborate  provisions 
for  enforcing  payment.    So  far  as  the  autho- 
rities go,  there  is  no  authority  directly  in 
point   except   the   general   authorities   to 
which  I  have  referred  ;  but  the  statements 
of  the  law  by  the  text-book  writers  are 
unanimous.    No  case  is  referred  to  by  them 
which  directly  supports  the  proposition  that 
the  liability  under  an  affiliation  order  is 
purely  personal,  and  that  if  the  father  dies 
the  mother  has  no  claim  against  his  estate  ; 
but  still  less  is  there  any  case  in  which  the 
holder  of  such  an  order  has  been  allowed 
to  prove  against  the  estate  of  a  deceased 
father.    And  the  reason  why  no  such  claim 
has  ever  been    admitted    is  that  no  one 
hitherto  has  been  bold  enough  to  assert 
the  right.    The  mother  has  no  means  of 
recovering  any  of  these  sums,  because,  inas- 
much as  the  statutory  mode  of  enforcing 
the  payment  has   ceased,  the   obligation, 
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which  is  in  terms  only  an  obligation  on  the 
father  himself  and  ceases  with  his  life, 
must  cease  also.  There  is  no  right  to 
recover  either  the  arrears  or  the  amount  of 
the  subsequent  weekly  payments,  and  the 
claim  must  be  rejected.  There  will  be  no 
order  on  the  summons  as  to  costs  or 
otherwise. 

Application  refused. 

Solicitors  for  the  applicant :  Norris  and 
Martin. 

Solicitors  for  other  parties  :  Hammond 
and  Richards  ;  Wadeson  and  Malleson. 


73  J.  P.  B13. 

KING'S  BENCH  DIVISION. 


October  13,  1908. 

(Before  Alverstone,  L.C.J.,  Bigham  and 
Walton,  53 ^ 

Rex    V,    London    County    Justices  j 
Ex  jJarte  Dettacer  k  Co. 

Criminal  law— Stolen  goods  —Proceeds- 
Order  for  restitution— Larceny  Act, 
1861  (24  k  25  Vict.  c.  96),  s.  100. 

Two  nuHy  named  Elliott  aiid  Parker,  were 
convicted  at  Clerkenwell  Sessions  of 
stealing  from  the  jjrosecutors  certain 
goods  J  and  a  man  named  Ivermee  was 
at  the  same  time  convicted  of  feloniously 
receivina  them.  Ivermee  fiad  botight 
the  goods  from  Elliott  and  Parker^  and 
had  then  sold  them  to  Dettmer  tfh  Co.y 
who  took  and  jHiidfor  them  bona  fde. 
An  order  was  made  at  sessions  for  the 
restitution  of  the  stolen  goods  to  the 
prosecutors^  and  also  for  the  restitution 
to  them  of  certain  bank  notes  and 
money Sy  which  we7'e  the  proceeds  of  tfie 
stolen  goodsy  and  were  found  on  the 
prisoners  at  the  time  of  their  arrest. 

Held,  that  the  sessions  should  only  have 
ordered  the  restitution  either  of  the 
stolen  aoods  or  of  their  proceeds,  but  not 
of  both. 

Rule  nisi  to  the  justices  of  the  county  of 
London    to   show    cause   why   a    writ  of 
470 


73  J.  P.  BIS. 

certiorari  should  not  issue  to  quash  or 
vary  an  order  made  by  them  at  the  quarter 
sessions  held  on  May  1st,  1908,  whereby 
amongst  other  things,  it  was  ordered  that 
the  commissioners  of  police  of  the  metro- 
polis should  forthwith  pay  over  and  restore 
to  Davison  Brothers,  pawnbrokers,  of 
Southampton  Row,  Bloomsbury,  ten  notes 
of  the  Bknk  of  England  for  £5  each,  and 
£48  7s,  Qd,  in  money,  five  wedding  rings, 
and  four  ingots  of  gold.  The  rule  was 
moved  at  the  instance  of  Dettmer  k  Co.,  with 
the  object  of  having  the  order  quashed  or 
varied  so  as  not  to  give  both  the  said  notes 
and  the  £48  7s.  6d.,  as  well  as  the  rings  and 
ingots,  to  Davison  Brothers. 

The  following  facts  appeared  upon 
affidavit : 

On  April  30th,  1908,  Henry  Elliott, 
Charles  Parker  and  Christina  Tarry  were 
indicted  at  the  Clerkenwell  Sessions  for 
that  thev  on  February  24tb,  1908,  did 
feloniously  steal  certain  gold  and  other 
jewellery,  value  £2,298,  the  property  of  the 
prosecutors,  Davison  Brothers,  pawnbrokers, 
of  Southampton  Row,  Bloomsbury.  Elliott 
and  Parker  were  convicted,  and  Tarry  was 
acquitted.  One  Qeorge  Ivermee  was  at 
the  same  time  indicted  for  feloniously 
receiving  the  said  property,  and  also  with 
feloniously  receivmg  other  goods,  the 
proijerty  of  one  Margaret  Burridge,  on 
November  28th,  1907,  and  was  found  guilty 
on  both  counts. 

On  February  26th  and  28tb,  1908,  the 
applicants,  Dettmer  k  Co.,  of  Poland 
Street,  W.,  in  good  faith  and  for  full  market 
value,  bought  from  George  Ivermee  two 
ingots  of  gold,  five  wedding  rincs,  six 
keeper  rings,  one  platinum  and  gold 
bracelet,  three  gold  bracelets,  one  signet 
ring,  and  some  old  gold,  altogether  of  the 
value  of  £63  17«.  Sd. 

On  February  26th,  1908,  pending  the 
assay  of  the  ingots,  £5  was  paid  on  account 
by  Dettmer  k  Co.  to  Ivermee. 

On  March  2nd^  1908,  Dettmer  k  Co.  also 
bought  a  third  ingot,  for,  which  they  paid 
£14  18«.  lOd, 

Upon  assay,  the  value  at  market  price  of 
the  two  ingots  left  with  Dettmer  k  Co.  on 
February  26th  and  28th,  1908,  was  found 
to  be  £41  1«.  lOd, 

On  March  2nd,  1908,  Dettmer  k  Co.  paid 
Ivermee  the  balance  due  to  him  of 
£58  17«.  Sd.  The  said  sum  was  paid  by  means 
of  ten  Bank  of  England  notes  of  £5  each  and 
£8  17s.  Sd,  in  cash.  Eight  of  the  said 
notes  were  numbered  34124/31,  and  dated 
April  24th,  1907.    The  applicants  for  the 


Digitized  by 


Google 


MAGISTERIAL   CASES. 


Rex    V,   London    County    Justices  ; 
Ex  parte  Dettmeb  &  Co. 

rule  had  been  unable  to  trace  the  numbers 
of  the  other  two  notes.  When  the  prisoners 
'Were  arrested  the  said  eight  notes  were 
found  in  their  jyossession,  together  with  two 
others,  which,  it  was  suggested,  were  the 
other  two  notes  paid  to  Ivermee  by  the 
applicants.  The  prisoners,  when  arrested, 
were  also  in  possession  of  £48  7s.  6c?.  in 
money. 

Part  of  the  price  paid  to  Parker  and  Elliott 
by  Ivermee  consisted  of  the  eight  bank 
notes  of  £5  each  which  formed  part  of  the 
price  paid  by  Dettmer  &  Co.  to  Ivermee. 
It  was  alleged  by  the  police  that  the  ingots 
were  composed  of  some  of  the  stolen 
jewellery  which  Ivermee  had  melted  down 
after  he  bought  it  from  Elliott  and 
Parker,  and  evidence  was  given  at  the  trial 
by  one  of  the  prosecutors  identifying  the 
articles  of  jewellery  ordered  to  be  restored 
as  nart  of  the  stolen  goods. 

On  the  conviction  of  the  prisoners,  the 
chairman  of  Quarter  sessions  made  an  order 
in  favour  of  tne  prosecution  for  the  restitu- 
tion {inter  alia)  of  both  the  said  ingots  and 
jewellerv,  and  also  of  the  said  ten  notes  of 
the  Bank  of  England  which  the  applicants 
had  paid  to  Ivermee.  The  sum  of 
£48  78.  6d.  was  also  ordered  to  be  restored 
to  the  prosecutors. 

The  Larceny  Act,  1861,  s.  100,  provides  ; 
"  If  any  person  guilty  of  any  such  felony  or 
misdemeanor  as  is  mentioned  in  this  Act, 
in  stealing,  taking,  obtaining,  extorting, 
embezzling,  converting,  or  disposing  of,  or 
in  knowingly  receiving,  any  chattel,  money, 
valuable  security,  or  other  property  what- 
soever, shall  be  indicted  for  such  offence, 
by  or  on  behalf  of  the  owner  of  the  pro- 
perty, or  his  executor  or  administrator,  and 
convicted  thereof,  in  such  case  the  property 
shall  be  restored  to  the  owner  or  his  repre- 
sentative ;  and  in  every  case  in  this  section 
aforesaid  the  court  before  whom  any  person 
shall  be  tried  for  any  such  felony  or  mis- 
demeanor shall  have  power  to  award  from 
time  to  time  writs  of  restitution  for  the 
said  property,  or  to  order  the  restitution 
thereof  in  a  summary  manner :  Provided, 
that  if  it  shall  appear  before  any  award  or 
order  made  that  anv  valuable  security  shall 
have  been  bona  iide  paid  or  discharged  by 
some  person  or  body  corporate  liable  to  the 
payment  thereof,  or  being  a  negotiable 
instrument  shall  have  been  bona  fide  taken 
or  received,  by  transfer  or  delivery,  by  some 
person  or  body  corporate,  for  a  just  and 
valuable  consideration,  without  any  notice 
or  without  any  reasonable  cause  to  suspect 
that  the  same  had  by  any  felony  or  misde- 
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meanor  been  stolen,  taken,  obtained, 
extorted,  embezzled,  converted,  or  disposed 
of,  in  such  case  the  court  shall  not  award 
or  order  the  restitution  of  such  security : 
Provided  also,  that  nothing  in  this  section 
contained  shall  apply  to  the  case  of  any 
prosecution  of  any  trustee,  banker,  merchant, 
attorney,  factor,  broker,  or  other  agent 
intrusted  with  the  possession  of  goods  or 
documents  of  title  to  goods,  for  any 
misdemeanor  against  this  Act." 

C.  L,  Attenborough,  on  behalf  of  the 
prosecutors,  showed  cause  against  the  rule. 
—The  court  can  order  the  restitution  not 
only  of  the  stolen  property,  but  also  of  the 
proceeds.  That  is  shown  by  s.  1  (the 
interpretation  section)  of  the  Larceny  Act, 
1861,  which  says  that  the  term  **  property  " 
shall  include  "  not  only  such  property  as 
shall  have  been  originally  in  the  possession 
or  under  the  control  of  any  party,  but  also 
any  property  into  or  for  which  the  same 
may  have  b^n  converted  or  exchanged,  and 
anything  acquired  by  such  conversion  or 
exchange,  whether  immediately  or  other- 
wise." The  prosecutors  are  entitled  to  the 
restitution  of  the  stolen  property,  and  of 
the  proceeds  as  well.  If  the  prosecutors 
are  put  to  their  election,  they  prefer  to  have 
the  goods. 

Atkin,  K.C.  (*S'.  P,  J.  Merlin  with  him), 
in  support.— The  prosecutors  cannot  be 
entitled  to  have  both  the  stolen  property 
and  the  proceeds.  The  court  has  power  to 
vary  the  order.  Section  9  of  the  Criminal 
Law  Amendment  Act,  1867,  provides  that 
"Where  any  prisoner  shall  be  convicted, 
either  summaril^r  or  otherwise,  of  larceny  or 
other  offence  which  includes  the  stealing  of 
any  property,  and  it  shall  appear  to  the 
court  by  the  evidence  that  the  prisoner  has 
sold  the  stolen  property  to  any  person,  and 
that  such  person  has  had  no  knowledge 
that  the  same  was  stolen,  and  that  any 
moneys  have  been  taken  from  the  prisoner 
on  his  apprehension,  it  shall  be  lawful  for 
the  court,  on  the  application  of  such  pur- 
chaser, and  on  the  restitution  of  the  stolen 
property  to  the  prosecutor,  to  order  that 
out  of  such  moneys  a  sum  not  exceeding  the 
amount  of  the  proceeds  of  the  said  sale  be 
delivered  to  the  said  purchaser." 

Alverstone,  L.C.J.— This  order  went 
too  far.  On  the  facts,  it  gave  to  Mr.  Atte7i' 
borough's  clients  both  the  goods  and  their 
proceeds.  The  most  that  the  court  ought 
to  have  ordered  was  the  restitution  either 
of  the  goods  or  of  their  proceeds.     The 
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order  must  be  varied  by  ordering  the 
restitution  of  the  goods  only,  that  being 
the  alternative  which  the  prosecutors  have 
selected. 

BiOHAM  and  Walton,  J  J.,  concurred. 
EiUe  absolute  and  order  varied. 

Solicitor  against   the   rule :  Stanley   J. 
Attenborough. 
Solicitor  in  support :  E.  I.  De  Buriatte. 


72  J.  P.  614. 

KING'S  BENCH  DIVISION. 


October  20,  1908. 

(Before  Alverstone,  L.C.J.,  Bigham  and 
Walton,  JJ.) 

Irish  Local  Qovernment  Board  v, 
Blackburn  Union. 

Poor  law— Removal  of  pauper  to  Ireland- 
Irish  Local  Qovernment  Board— Right 
of  appeal— Poor  Removal  Act,  1845 
(8  &  9  Vict.  c.  117),  s.  2— Poor  Removal 
(No.  2)  Act,  1861  (24  <k  25  Vict.  c.  76), 
s.  2— Poor  Removal  Act,  1863  (26  & 
27  Vict.  c.  89),  s.  7. 

The  right  of  ajrpeal  given  to  the  Irish  Local 
Qovernment  Board  by  s,  7  of  the  Poor 
Removal  Act,  1863,  against  an  order  of 
justices  for  the  removal  of  a  pauper  to 
Ireland  is  not  a  general  right  of 
appeal,  but  is  confined  to  cases  where 
the  appellants  can  show  either  that  the 
pauper  was  legally  settled  in  some 
jmrtsh  in  England,  or  that  he  was  not 
in  law  liable  to  be  removed  to  Ireland, 
and  therefore  the  Irish  Local  Govern- 
ment Board  have  no  right  of  appeal 
where  the  pauper  was  admittedly  liable 
to  be  remov&d  to  Ireland,  and  the 
justices,  upon  an  erroneous  statement 
that  the  pauper  tvas  bom  in  a  particular 
union  and  last  resided  there  for  three 
years,  have  made  an  order  for  the 
removal  of  the  pauper  to  that  union. 

Case  stated  on  an  appeal  by  the  above 
named  appellants  against  an  order  made  by 
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two  justices  of  the  peace  for  the  county 
borough  of  Blackburn  on  the  8th  day  of 
October  1907,  requiring  the  guardians  of 
the  poor  of  the  Blackburn  Union  to  cause  a 
certain  pauper  named  Ellen  Lamphier  alias 
Mihney  and  her  child  James  to  be  safely 
conveyed  to  the  union  of  Limerick  and  to 
be  delivered  at  the  workhouse  of  such 
union,  the  grounds  of  such  appeal  being  : 

1.  That  the  said  order  was  bad  on  the 
face  of  it. 

2.  That  the  union  of  Limerick  in  the  said 
order  mentioned  is  not  in  the  county  of 
Tipperary. 

3.  That  the  said  Ellen  Lamphier  alia^ 
Mihney  was  not  in  fact  born  m  and  had 
never  resided  for  the  space  of  three  years 
in  the  said  poor  law  union  of  Limerick  or  in 
the  county  of  Limerick. 

4.  That  the  said  order  was  made  without 
jurisdiction. 

5.  That  the  said  order  was  made  in  excess 
of  jurisdiction. 

The  appeal  was  tried  at  the  quarter 
sessions  for  the  county  borough  of  Black- 
burn held  on  the  10th  day  of  April  1S08 
when  upon  hearing  counsel  for  botn  parties 
the  court  confirmed  the  said  order  subject 
to  the  opinion  of  the  King's  Bench  Division 
of  his  Majesty's  High  Court  of  Justice  upon 
the  following  case. 

At  the  hearing  of  the  said  appeal  the 
following  documents  and  facts  were 
admitted  : 

1.  The  warrant  of  removal  dated  the  8th 
October  1907  was  made  in  pursuance  of  the 
powers  in  that  behalf  conferred  on  the  said 
justices  by  virtue  of  the  Poor  Removal  Act, 
1845  (8  <fe  9  Vict.  c.  117),  s.  2,  and  the  Poor 
Removal  (No.  2)  Act  1861  (24  &  26  Vict, 
c.  76),  s.  2.  The  said  warrant  is  annexed  to 
and  forms  part  of  this  case. 

2.  By  the  Poor  Removal  Act,  1845,  s.  2, 
it  is  enacted  that  if  any  person  born  in 
Scotland  or  Ireland  and  not  settled  in 
En^and  become  chargeable  to  any  parish 
in  England  by  reason  of  relief  given  to 
himself,  sach  person  shall  be  liable  to  be 
removed  to  Scotland  or  Ireland  ;  and  if  the 
guardians  of  such  parish  complain  thereof, 
any  two  justices  mav  hear  and  examine 
into  the  matter  of  sucn  complaint  and  if  it 
be  made  to  appear  to  their  satisfaction  that 
such  person  is  liable  to  be  removed  as 
aforesaid  and  if  they  see  fit  they  may  make 
and  issue  a  warrant  to  remove  such  person 
at  the  expense  of  such  union  or  parish. 

3.  By  the  Poor  Removal  (No.  2)  Act^ 
1861,  after  reciting  that  it  is  expedient  to 
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provide  better  means  for  the  safe  convey- 
ance to  the  place  of  their  destination  m 
Ireland  of  poor  persons  who  may  be  removed 
in  pursuance  of  the  Act  of  1845  it  is 
enacted  (s.  2)  that  "  such  warrant  of  removal 
shall  be  granted  only  on  the  application 
of  the  relieving  oflScer  or  other  officer 
of  the  guardians  of  the  union  or  parish, 
where  such  poor  person  shall  become 
chargeable,  and  shall  contain  the  name  and 
reputed  age  of  every  person  ordered  to  be 
removed  by  virtue  of  the  same  and  the 
name  of  the  place  in  Ireland  where  the 
justices  or  magistrate  shall  find  such  person 
to  have  been  oorn  or  to  have  last  resided 
for  the  space  of  three  years. 
Provided  also,  that  in  any  case  where  the 
justices  or  magistrates  shall  not  be  able  to 
ascertain  upon  the  evidence  before  them 
the  place  of  birth,  or  of  such  continued 
residence  as  aforesaid,  they  shall  order  the 
pauper  to  be  removed  to  the  port  in  Ireland 
which  shall  in  the  judgment  of  such 
justices  under  the  circumstances  of  the  case 
be  most  convenient." 

4.  By  the  said  warrant  dated  the  8th 
October  1907  in  pursuance  of  the  said 
sections  of  the  said  statutes  the  said  justices 
found  on  the  oath  of  the  said  Ellen  Lamphier 
that  she  was  of  the  reputed  age  of  30  years 
and  was  born  in  Ireland  in  the  parish  of 
Limerick  in  the  county  of  Tipperary  and 
Limerick  Poor  Law  Union  and  last  resided 
for  the  space  of  three  years  in  the  said 
parish  of  Limerick  in  the  county  of 
Tipperary  now  contained  in  the  said  union 
of  Limerick  and  had  not  a  settlement  in 
England  and  was  not  otherwise  exempt 
from  removal  from  the  said  Blackburn 
Union  nor  from  England.  The  pauper 
from  time  to  time  made  contradictory 
statements  as  to  her  place  of  birth  and 
residence  in  Ireland  out  there  was  no 
evidence  before  me  as  to  whether  this 
conflict  of  testimony  was  known  to  the 
justices  at  the  time  when  they  made  the 
above  order. 

5.  The  pauper  Ellen  Lamphier  was  in 
truth  born  at  Parkstown  in  the  Thurles 
Union,  county  Tipperary,  Ireland,  on  1st 
March  1871. 

6.  Parkstown  is  in  the  union  of  Thurles 
and  not  in  the  union  of  Limerick  the  two 
unions  being  adjacent.  Limerick  is  a  port 
of  Ireland  and  is  situated  in  the  Limerick 
Poor  Law  Union. 

7.  The  pauper  Ellen  Lamphier  had  not 
resided  for  three  years  in  the  union  of 
Limerick  so  as  to  acquire  settlement  there. 
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8.  The  pauper  Ellen  Lamphier  first  came 
to  England  in  March  1906. 

9.  The  pauper  Ellen  Lamphier  came  to 
reside  in  Blackburn  about  July  1907  and 
was  not  legally  settled  in  any  parish  or 
township  in  England. 

10.  The  right  of  appeal  (if  any)  was- 
derived  from  s.  7  of  the  Poor  Removal  Act 
1863  which  enacts  that  "if  the  board  of 
guardians  of  any  union  in  Ireland  think 
themselves  aggrieved  by  the  removal  of  any 

Cr  person,  and  if  they  forward  to  the 
r  Law  Commissioners  [now  the  Local 
Government  Board]  for  Ireland  a  statement 
of  the  grounds  for  concluding  that  such 
poor  person  is  legally  settled  in  any  parish 
or  township  in  England,  or  was  not  in  law 
liable  to  be  removed  to  Ireland,  and  if  such 
board  of  guardians,  or  any  person  on  their 
behalf,  shall  agree  to  pay  all  costs  which 
may  be  incurred  in  any  necessary  prelimi- 
nary inquiry,  and  in  the  appeal  against  the 
warrant  for  the  removal  of  such  poor  person, 
such  Commissioners,  if  satisfied  that  it  will 
be  expedient  to  do  so,  may  appoint  some 
person  to  make  a  preliminary  inquiry  into 
the  circumstances  attending  such  removal, 
and  after  such  inquiry  may,  if  they  think 
fit,  appeal  on  behalf  of  the  guardians  so 
aggrieved  to  the  court  of  quarter  sessions 
held  for  the  county  or  borough  within 
which  the  parish  or  township  from  which 
such  removal  was  made  is  situate,  at  any 
time  within  six  months  after  such  removal 
was  completed;  and  such  Commissioners 
shall,  at  least  twenty-one  days  before  the 
holding  of  such  sessions,  send  oy  post  to  the 
guardians  or  overseers  on  whose  application 
such  warrant  was  obtained  notice  in  writing 
purporting  to  be  signed  by  their  secretary 
or  chief  clerk  of  their  intention  to  appeal 
against  such  warrant,  containing  a  state- 
ment in  writing  of  the  grounds  of  such 
appeal ;  and  sucn  court  of  quarter  sessions 
shall  hear  and  determine  sucH  appeal,  and 
if  the  warrant  of  removal  be  reversed  or 
declared  illegal  by  such  court,  the  guardians 
br  overseers  on  whose  application  the  same 
was  obtained  shall  pay  the  costs  and 
expenses  incurred  by  or  on  account  of  such 
board  of  guardians,  both  for  the  preliminary 
inquiry  and  the  appeal,  ana  for  the 
maintenance  of  such  poor  person,  and  for 
conveying  such  person  back  to  the  parish 
or  township  in  England  from  which  the 
removal  was  made  .  .  .  Provided  always, 
that  the  said  guardians  or  overseers  may,  at 
any  time  after  such  notice  of  appeal,  send 
by  post  notice  in  writing  under  the  hands 
of  any  two  or  more  of  them  to  the  said 
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Commissioners  that  they  abandon  auch 
warrant,  and  thereupon  such  warrant  shall 
be  of  no  effect    .    .    ." 

11.  On  the  28th  January  1908  the  guar- 
dians of  the  Limerick  Union  agreed  by 
resolution  to  indemnify  the  Local  Govern- 
ment Board  for  Ireland  in  any  jjroceedings 
they  might  take  in  the  case  of  the  said 
Ellen  Lamphier.  On  the  19th  of  February 
1908  the  guardians  of  the  said  union  for- 
warded to  the  Local  Government  Board 
for  Ireland  a  statement  and  letter  pur- 
porting to  contain  thegrounds  for  concluding 
that  the  said  Ellen  Lamphier  was  legally 
settled  in  some  parish  in  England  or 
was  not  in  law  liable  to  be  removed  to 
Ireland. 

12.  The  Local  Government  Board  for 
Ireland  duly  made  a  preliminary  inauiry 
and  were  satisfied  that  the  pauper  was  born 
and  resided  up  to  March  1906  in  the  Thurles 
Union. 

13.  Upon  the  above  facts  counsel  for  the 
appellants  contended  that  the  appeal  was 
by  virtue  of  the  statute  of  1863,  s.  7,  against 
the  warrant  or  order  and  that  the  warrant 
or  order  was  bad  inasmuch  as  it  was 
admitted  by  the  respondents  that  the  facts 
found  as  to  the  place  of  birth  and  residence 
of  the  pauper  were  incorrect.  That  the 
right  of  appeal  was  not  limited  to  the  two 
grounds,  viz.,  that  thepauper  had  acquired 
a  legal  settlement  in  England  and  that  the 
pauper  was  not  in  law  liable  to  be  removed 
to  Ireland,  in  the  sense  of  being  liable  to  be 
removed  to  any  part  of  Ireland,  but  that 
those  words  must  be  taken  to  mean  liable 
to  be  removed  under  and  by  virtue  of  the 
warrant  or  order  actually  made  to  that  part 
of  Ireland  with  which  the  union  that  con- 
siders itself  aggrieved  is  concerned.  That 
a  person  is  not  in  law  liable  to  be  removed 
to  Ireland  within  the  meaning  of  the  said 
s.  7  until  th^  warrant  or  order  is  granted, 
and  is  then  so  liable  only  upon  the  findings 
of  fact  contained  in  the  said  warrant  or 
order  ;  that  the  warrant  in  this  case  was 
bad,  and  the  fact  that  another  warrant 
based  upon  different  findingjs  of  fact  might 
have  been  issued  by  the  justices  under 
which  it  is  alleged  that  the  pauper  could 
have  been  removed  to  Limerick  as  a  "  con- 
venient port"  does  not  make  the  procedure 
actually  adopted  legal.  That  the  expressions 
in  8.  7  "legally  settled  in  any  parish  or 
township  in  England"  and  "not  in  law 
liable  to  be  removed  to  Ireland  "  are  inserted 
as  a  guide  to  the  Poor  Law  Commissioners 
and  as  a  safeguard  against   frivolous  and 
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vexatious  appeals  and  not  with  a  view  to 
restrict  in  any  way  the  right  of  appeal 
against  a  warrant  or  order  based  upon  an 
erroneous  finding  of  fact  by  aunion  aggrieved 
thereby. 

14.  On  the  other  hand  coun.sel  for  the 
respondents  contended  that  there  was  no 
rignt  of  appeal  except  upon  the  ground  that 
the  poor  person  was  legally  settled  in  a 
parish  or  township  in  England  or  was  not 
m  law  liable  to  be  removed  to  Ireland ; 
that  the  pauper  in  this  case  not  having 
acquired  a  legal  settlement  in  any  parish  in 
England  or  become  irremovable  from 
England  was  liable  to  be  removed  to 
Ireland  j  that  the  Limerick  Union  did  not 
at  any  time  forward  to  the  Local  Govern- 
ment Board  for  Ireland  a  statement  that 
the  pauper  was  legally  settled  in  England 
or  not  in  law  liable  to  be  removed  to  Ireland 
and  that  such  a  statement  was  a  condition 
precedent  to  the  exercise  of  the  right  of 
appeal  and  that,  in  any  event,  the  court  had 
power  under  11  &  12  Vict.  c.  31  to  amend 
the  order  by  directing  the  pauper  to  be 
removed  to  Limerick  as  the  port  which  was 
in  the  circumstances  most  convenient 

15.  I  was  of  opinion  that  the  right  of 
appeal  was  limited  under  s.  7  of  the  Act  of 
1863  to  one  of  two  grounds,  and  that  the 
appellants  must  show  either  that  the  poor 
person  was  legally  settled  in  some  parisn  in 
England  or  was  not  in  law  liable  to  be 
removed  to  Ireland.  The  first  ground,  it 
was  conceded,  did  not  arise  in  the  circum- 
stances of  the  case,  and,  as  to  the  second,  I 
was  of  opinion  that  as  the  pauper  was 
admittedly  liable  to  be  rcmovea  to  Ireland 
she  was  a  pauper  liable  to  be  removed 
to  Ireland  witnin  the  meaning  of  the 
section. 

I  was  also  of  opinion  that  it  is  a  condition 
precedent  to  the  right  of  appeal  that  the 
union  aggrieved  should  forward  to  the 
Local  Government  Board  for  Ireland  a 
statement  of  the  grounds  for  concluding 
that  the  poor  person  in  question  was  legally 
settled  m  some  parish  or  township  in 
England  or  was  not  liable  to  be  removed 
to  Ireland  and  that  the  statement  and 
letter  of  the  19th  February  1908  relied  upon 
by  the  appellants  were  not  a  statement 
which  satisfied  the  condition.  I  there- 
fore confirmed  the  said  order  and  dismissed 
the  appeal  with  costs. 

16.  If  the  court  shall  be  of  opinion  that  I 
was  right  in  dismissing  the  appeal  on  the 
above  grounds  or  any  of  them  then  the  said 
order  shall  stand  confirmed,  otherwise  the 
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said     order   and    the   order   of    sessions 
confirming  the  same  shall  be  quashed. 

Dated  the  24th  day  of  July  1908. 

(Signed)    Miles  W.  Mattinson, 
Recorder. 

The  following  is  a  copy  of  the  warrant 
of  removal : 

"To  the  giiardians  of  the  poor  of  the 
Blackburn  Union  in  the  county  of  Lancaster 
England. 

"To  the  ^ardians  of  the  poor  of  the 
Limerick  Union  in  the  county  of  Tipperary 
in  Ireland. 

"At  a  petty  sessions  of  his  Majesty's 
lustices  of  the  peace  for  the  said  county 
borough  of  Blacicburn  held  at  Blackburn 
aforesaid  on  the  eighth  day  of  October  in 
the  year  of  our  Lord  one  thousand  nine 
hundred  and  seven  before  the  undersigned, 
his  Majesty's  justices  of  the  peace  for  the 
said  county  borough. 

"  Whereas  complaint  is  now  made  by  the 
guardians  of  the  poor  of  the  Blackburn 
Union  in  the  county  of  Lancaster  that 
Ellen  Lamphier  cUias  Mihney  and  her  child 
James  aged  5  weeks  have  become  and  are 
chargeable  to  the  Blackburn  Union,  and 
whereas  the  said  Ellen  Lamphier  alias 
Mihney  and  her  child  James  bavins  been 
brought  before  us,  and  application  having 
been  made  to  us  in  petty  sessions  assembled 
by  Charles  Edwarcl  Bygrave,  clerk  of  the 
said  guardians,  on  their  behalf,  we  have 
made  due  examination  on  oath  and  find 
that  the  said  Ellen  Lamphier  is  of  the 
reputed  age  of  30  years,  and  was  born  in 
Ireland  in  the  parish  of  Limerick  in  the 
county  of  Tipperary  and  Limerick  Poor 
Law  Union  (and  last  resided  for  the  space 
of  three  years)  in  the  said  parish  of  Limerick 
in  the  county  of  Tii)perary  now  contained 
in  the  said  union  of  Limerick  and  hath  not 
a  settlement  in  England,  and  is  not  other- 
wise exempt  from  removal  from  the  said 
Blackburn  Union  nor  from  England  and 
that  she  hath  a  child  named  James  of  the 
reputed  age  of  5  weeks  which  child  is  not 
exempt  from  removal  from  the  said  union  ; 
and  we  have  seen  the  said  Ellen  Lamphier 
and  her  child  and  arc  satisfied  that  the  said 
Ellen  Lamphier  and  her  child  are  in  such  a 
state  of  health  as  not  to  be  liable  to  suffer 
bodily  or  mental  injury  by  the  removal. 

"  These  are  therefore  to  require  you,  the 
guardians  of  the  poor  of  the  Blackburn 
Union,  to  cause  the  said  Ellen  Lamphier 
and  her  child  James  to  be  safely  conveyed 
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to  the  said  union  of  Limerick  and  to  be 
delivered  at  the  workhouse  of  such  union. 

"  Given  under  our  hands  and  seals  at  the 
sessions  aforesaid  this  eighth  day  of  October 
in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  seven. 

"  (Signed)       E.  Cooper. 

James  T.  T.  Ramsay." 

Shearman,  K.C.  (E,  Acton  with  him),  for 
the  appellants.— The  decision  of  the  learned 
Recorder  was  wrong.  The  Irish  Local 
Government  Board  have  a  right  of  appeal 
to  quarter  sessions  from  the  justices'  order 
of  removal.  That  right  of  appeal  is  con- 
ferred by  s.  7  of  the  Poor  Removal  Act, 
1863.  The  words  of  that  section  "not  in 
law  liable  to  be  removed  to  Ireland,"  imply 
that  an  order  for  removal  has  been  made. 
Such  an  order  has  been  made  in  this  case, 
but  it  is  a  wrong  order,  because  the  facts  do 
not  justify  it.  The  pauper  was  not  born  in 
Limerick,  and  had  not  resided  in  Limerick 
three  years  so  as  toacquirea  settlement  there. 
The  appellants  were  therefore  entitled  to 
have  the  order  set  aside  on  appeal.  If  the 
words  of  s.  7  of  the  Poor  Removal  Act, 
1863,  "  not  in  law  liable  to  be  removed  to 
Ireland,"  merely  mean  that  facts  exist  on 
which  an  order  can  be  made,  still  the  appel- 
lants are  entitled  to  succeed  because  there 
is  no  liability  to  removal  except  in  two 
ways,  either  to  a  specified  union  or  to  a 
port  which,  in  the  judgment  of  the  justices, 
IS  convenient.  The  Acts  provide  a  scheme 
for  transferring  paupers  to  a  particular 
union  and  not  to  Ireland  generally.  The 
proper  construction  of  the  words  "not  in 
law  liable  to  be  removed  to  Ireland  "  is  this, 
"not  in  law  liable  to  be  removed  to  the 
particular  union  to  which  the  pauper  has 
been  removed."  If  that  is  the  true  con- 
struction, it  is  clear  that  this  order  ought 
to  be  set  aside.  This  particular  union  is 
aggrieved,  and  has  a  particular  ground  of 
objection,  viz.,  that  the  pauper  was  not  in 
law,  I.e.,  under  the  Act,  liable  to  be  removed 
to  the  union  of  Limerick. 

Macrtwrrany  K.C,  and  W,  IT.  Mackenziey 
for  the  respondents,  were  not  called  upon. 

Alverstone,  L.C.J.— -I  think,  when  the 
position  of  the  poor  law  authorities  of  the 
two  countries  is  considered,  this  case  is 
really  clear,  and  that  the  learned  Recorder 
has  put  it  upon  the  right  ground.  If  one 
looks  througn  the  Acts  in  order  of  date, 
they  do  not  admit  of  any  reasonable  doubt. 
Section  2  of  the  Act  of  1845  provides  that 
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if  any  person  settled  in  Ireland  becomes 
chargeable  to  any  parish  in  England,  such 
person  shall  be  liable  to  be  removed  to 
Scotland  or  Ireland,  and,  I  take  it,  in  favour 
of  Mr.  Shearman's  view  (and  I  rather  think 
he  is  probably  right),  that  the  form  of 
Sched.  C.  to  that  Act  followed  the  same 
form  as  that  afterwards  substituted,  and 
referred  to  the'  particular  union  to  which 
the  pauper  was  to  go.  Therefore  to  that 
extent  there  may  be  said  to  have  been  some 
interference  with  what  may  be  called  the 
local  liability  to  maintain  a  pauper  in 
Ireland  in  that  he  is  to  be  orderea  to  go 
to  a  particular  union.  Then  comes  s.  2  of 
the  Act  of  1861,  which  says:  "Such  warrant 
of  removal  shall  be  granted  only  on  the 
application  of  the  relieving  oflScer  or  other 
officer  of  the  guardians  of  the  union  or 
parish  where  such  poor  person  shall  become 
chargeable,  and  shall  contain  the  name  and 
reputed  ace  of  every  person  ordered  to  be 
removed  dv  virtue  of  the  same,  and  the 
name  of  tlie  place  in  Ireland  where  the 
justices  or  magistrate  shall  find  such  person 
to  have  been  born  or  to  have  last  resided 
for  the  space  of  three  years,  and  a  statement 
of  such  examination  having  been  made  as 
to  the  state  of  health  of  every  person 
ordered  to  be  removed  as  aforesaid  ;  and 
such  warrant  shall  be  addressed  to  the 
party  applying  for  the  same,  and  to  the 
guardians  of  the  union  or  parish  to  which 
such  poor  person  is  to  be  removed.  .  .  ." 
Therefore,  that  contemplates  that  upjon  that 
information  being  given  to  the  justices  the 
justices  should  order  the  person  to  go  to 
a  particular  union,  and  that  is  confirmed 
by  the  later  form  of  warrant  which  is 
referred  to  in  the  Act  which  I  am  about  to 
mention.  But  it  is  most  important  to 
observe  that  there  is  a  proviso,  "That  in 
the  case  of  any  native  of  Ireland  who  shall 
have  been  absent  from  Ireland  less  than 
twelve  months,  the  pauper  may,  if  the 
^ardians  applying  for  the  warrant  and  the 
lustices  or  magistrate  issuing  it  think  fit, 
oe  removed  to  any  place,  other  than  that 
above  described,  with  his  consent ;  and  pro- 
vided also,  that  in  any  case  where  the 
justices  or  magistrate  shall  not  be  able 
to  ascertain  upon  the  evidence  before  them 
the  place  of  birth,  or  of  such  continued 
residence  as  aforesaid,  they  shall  order  the 
pauper  to  be  removed  to  the  port  in  Ireland 
which  shall  in  the  judgment  of  such  justices 
under  the  circumstances  of  the  case  oe  most 
convenient"  Therefore  both  these  statutes 
contemplate  removal  to  Ireland  and  removal 
to  Ireland  only,  and  they  merely  indicate 
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removal  to  a  particular  place,  or  to  a  port, 
by  way  of  providing  machinery  for  the  pur- 
pose of  carrying  tnem  out.  Now,  so  the 
matter  stood  until  the  Act  of  1863.  When 
this  order  to  remove  to  Limerick  Union  was 
made,  the  information  before  the  justices 
complied  with  the  provisions  of  the  Act  of 
1861 ;  the  woman  had  given  the  place,  she 
had  given  her  age  and  so  on,  and  no  doubt, 
as  Mr.  Shearman  has  properly  said,  had 
told  lies  upon  the  matter,  but  so  far  as  the 
order  was  concerned  it  was  properly  made  on 
the  materials  which  were  supplied  to  the 
justices.  Therefore  the  question  now  arises 
whether  the  guardians  of  the  particular 
union  in  Ireland  can  come  forward  and  say 
that  the  magistrates  have  selected  the 
wrong  union  in  Ireland,  and  that  the  whole 
order  is  bad  because  it  has  proceeded  upon 
an  incorrect  statement.  They  of  course 
admit,  and  are  obliged  to  admit,  that  if  the 
magistrates  had  made  an  order  for  the 
removal  of  the  pauper  to  Limerick  as  the 
nearest  port,  thev  could  not  have  raised  an 
objection  at  all,  but  they  say  that  because 
the  magistrate  acted  on  the  erroneous  state- 
ment of  the  pauper  they  can  appeal  against 
the  whole  order,  or^  rather,  can  say  that  the 
whole  order  was  improperly  made.  That 
seems  to  me  to  depend  entirely  on  the  rights 
given  to  the  guaraians  of  the  union  under 
the  Act  of  1863.  I  do  not  know,  and  I  do 
not  express  any  opinion  as  to  what  the 
rights  are  between  various  unions  or 
parishes  or  districts  of  counties  in  Ireland, 
but  I  do  know  that  the  legislature  has 
thought  fit  to  provide  by  statute  for  objec- 
tion being  taken  by  the  Irish  authority,  and 
accordingly  s.  7  of  the  Act  of  1863  sajrs:  "If 
the  board  of  guardians  of  any  union  in 
Ireland  think  themselves  aggrieved  by  the 
removal  of  any  poor  person,  and  if  they  for- 
ward to  the  Poor  Law  Commissioners  [now 
the  Local  Government  Board]  for  Ireland  a 
statement  of  the  grounds  for  concluding 
that  such  poor  person  is  l^;ally  settled  in 
any  parish  or  township  in  England,  or  was 
not  in  law  liable  to  be  removed  to  Ireland 
.  .  .  "—not  to  the  union  in  Ireland  to 
which  he  was  sent,  but  to  Ireland,  and 
probably  those  who  know  a  great  deal  more 
about  the  point  than  I  do  considered  that 
there  ought  not  to  be  a  general  appeal  to  a 
court  in  England  on  a  question  between 
Thurles  and  Limerick,  or  between  Limerick 
and  Belfast,  but  for  the  purpose  of  the 
appeal  they  must  show  that  the  pauper 
ought  never  to  have  been  sent  to  Ireland  at 
all.  It  seems  to  me  a  perfectly  reasonable 
system  of  legislation,  but  whether  reason- 
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able  or  not,  the  power  of  appeal  is  not  a 
genera]  power  given  to  the  guardians  of  the 
poor  ]aw  union,  but  a  power  given  to  the 
Irish  Local  Qovernment  Board  to  appeal  if 
the  guardians  are  able  to  say  by  their 
statement  that  the  person  is  legally  settled 
in  any  parish  or  township  in  England  or  is 
not  in  law  liable  to  be  removed  to  Ireland. 
In  my  judgment  the  question  between  the 
two  places  could  not  be  raised  on  this 
appeal,  and  the  Recorder  has  come  to 
a  proper  conclusion  on  the  point. 

BiGHAM,  J. — I  agree,  for  the  reasons  given 
in  paragraph  15  of  the  case.  I  cannot 
express  my  reasons  better  than  Mr.  Mat- 
tinson  has  expressed  them  in  stating  the 
case,  and  for  these  reasons  I  think  the 
appeal  should  be  dismissed  with  costs. 

Walton,  J.— I  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellants :  £.  Cooper  & 
Son,  Blackburn. 

Solicitors  for  the  respondents :  Pritchard, 
Englefield  &  Co.,  for  M.  Brothers,  Black- 
burn. 
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October  15, 1908. 

(Before  Alverstone,  L.C.J.,  Bigham  and 
Walton,  JJ.) 

Kyfpin  V,  Metropolitan  Water  Board. 

Water— Aflixing  pipe — No  consent  by  water 
board— Waterworks  Clauses  Act,  1863 
(26  &  27  Vict.  c.  93),  s.  19 -Regulations 
under  the  Metropolis  Water  Act,  1871 
(34  <fe  36  Vict.  c.  113),  s.  17. 

The  appellant  was  summoned  by  the  respon- 
aents,  the  Metropolitan  Water  Boards 
for  unlawfully  affixing  a  pipe  to  the 
communication  &r  service  pipe  at  No.  40, 
Dunstan  Street^  Ha>ckneyy  without  the 
consent  of  the  respondents^  contrary  to 
s,  19  of  the  Waterworks  Clauses  Acty 
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1863.  It  xoas  proved  that  the  appellant 
teas  the  oumer  of  Nos,  40  and  42, 
Dunstan  Street^  which  adjoined  one 
another^  and  formed  part  of  a  con- 
tinuous  row  of  houses.  Originally  each 
house  had  a  separate  communication 
pipey  and  had  been  supplied  by  the 
respondents  vnth  water  direct  from  the 
main,  but  owing  to  the  appellant  not 
having  remediea  certain  defects  in  the 
fittings  at  No,  42,  the  respondents  cut 
off  the  supply  from  No.  42  at  a  time 
when  the  house  VKts  unoccupied.  The 
appellant  then,  without  the  consent  of 
the  respondents,  affixed  the  pipe  within 
No.  42  to  that  within  No.  40,  thv^ 
making  one  communication  pipe  f(yr 
the  two  houses.  The  respondents  had 
demanded  the  toater  rate  from  the  appel- 
lant for  the  period  in  question,  but  on 
the  day  of  the  hearirig  of  the  summons 
it  had  not  been  paid.  The  appellant 
relied  upon  No.  b  of  the  regulations 
made  under  s.  17  of  the  Metropolis 
Water  Act,\^l\,  which  regulation  pro^ 
vides  that  as  far  as  is  consistent  with 
the  special  Acts  of  the  company,  in  the 
case  of  a  group  or  block  of  houses  the 
toater  rates  of  which  are  paid  by  one 
owner,  the  owner  may,  at  his  option, 
have  one  sufficient  communication  pipe 
for  such  group  or  block. 

Held,  th^t  the  above  regulation  was  no 
justification  for  the  appellant  having 
taken  the  law  into  his  own  hands, 
and  that  he  had  committed  the  offence 
charged. 

Case  stated  by  the  undersigned,  Ed^vard 
Snow  Fordham,  one  of  the  magistrates  of 
the  police  courts  of  the  metropolis. 

1.  On  the  16th  March  1908  at  a  court  of 
summary  jurisdiction  holden  at  the  North 
London  Police  Court  in  the  county  of 
London  and  within  the  metropolitan  police 
district  the  appellant  was  summoned  before 
me  to  answer  an  information  laid  by  the 
respondents  in  respect  of  the  following 
offence  namely  :  For  that  he  the  appellant 
on  the  8th  day  of  February  in  the  year  1908 
at  40  Dunstan  Street,  Haggerston,  within 
the  district  aforesaid  which  premises  are 
supplied  with  water  by  the  Metropolitan 
Water  Board  did  unlawfully  affix  or  cause 
or  permit  to  be  affixed  a  pipe  or  apparatus 
to  the  communication  or  service  pipe  used 
by  the  consumer  or  other  person  without 
the  consent  of  the  said  Metropolitan  Water 


Digitized  by 


Coogl( 


THE   JUSTICE   OP  THE   PEACE. 


Kyffin  V,  Metropolitan  Water  Board. 

Board  contrary  to  the  Act  in  such  case 
made  and  provided. 

2.  The  said  summons  was  taken  out 
under  26  &  27  Vict.  c.  93,  s.  19,  which  Act 
was  incorporated  by  59  &  60  Vict.  c.  229, 

8.2. 

3.  The  said  summons  was  adjourned  and 
heard  by  me  on  the  28th  April,  1908. 

4.  On  the  hearing  of  the  said  summons 
the  following  facts  were  admitted  or  proved : 

(a)  The  Metropolitan  Water  Board  are  a 
statutory  authority  created  by  the  Metro- 
polis Water  Act  1902  for  the  purpose  (inter 
alia)  of  acquiring  the  undertaking  of  the 
New  River  Company  and  of  supplying 
water  within  the  area  of  supply  of  such 
company.  The  premises  in  Dunstan  Street, 
Hag^erston,  hereinafter  mentioned  were 
within  the  area  of  supply  of  such  company. 

(b)  The  appellant  has  been  for  some 
years  and  was  on  the  28th  April  1908  the 
owner  of  40  and  42  Dunstan  Street,  Hag- 
gerston,  and  has  for  some  years  paid  the 
water  rate  for  both  the  said  nouses,  but  the 
rate  due  on  the  25th  March  1908  was  not 
paid  on  the  28th  of  April  1908. 

(c)  The  said  two  houses  adjoin  one 
another  and  form  part  of  a  continuous  row 
of  houses  in  Dunstan  Street.  No  part  of 
the  said  houses  or  their  yards  is  used  in 
common,  nor  is  there  any  internal  com- 
munication between  the  said  houses. 

(d)  Prior  to  the  8th  day  of  Februaiy  1908 
each  house  had  a  separate  communication 
pipe  and  each  house  had  been  supplied  by 
the  respondents  with  water  direct  from  the 
main. 

(e)  On  or  about  the  3rd  October  1907  one 
of  the  respondents'  insjjectors  found  that 
waste  of  water  was  taking  place  owing  to 
defective  water  fittings  at  No.  42  Dun- 
stan Street  and  on  the  25th  October  1907 
the  following  notice  was  served  by  the 
respondents  on  the  appellant : 

"  173,  Rosebery  Avenue, 
"Clerkenwell,E.C., 

"25th  October,  1907. 
"i?c  42  Dunstan  Street, 
**  London,  N. 
"  Dear  Sir, — Referring  to  ray  letter  to  you 
of  the  19th  inst.  appointing  a  time  for  this 
board's  inspector  to  examine  the  water  fit- 
tings on  the  above  premises  our  inspector 
was  in  attendance  as  arranged  therein  but 
he  reports  that  you  were  not  there  to  meet 
him  consequently  he  could  not  carry  out  the 
required  inspection.    I  shall  therefore  feel 
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obliged  by  your  informing  me  when  you  can 
make  it  convenient  for  our  inspector  to 
inspect  the  fittings  of  the  premises  in 
question  and  any  appointment  you  may 
make  shall  be  kept  if  48  hours'  notice  of 
same  is  given. 

"  I  have  to  add  that  unless  I  hear  from 
you  in  reference  to  this  matter  within  a  few 
days  I  shall  order  the  withdrawal  of  the 
supply  from  the  premises. 

"Yours  faithfully, 
"(Signed)    Ernest  Collins. 
"To  Messrs.  Kvffin  and  Kyffin, 

"  89,  Amhurst  Road,  London,  N." 

(0  On  the  27th  November  1907  the 
appellant  not  having  remedied  the  said 
defective  water  fittings  in  accordance  with 
the  aforesaid  notice  tne  respondents  caused 
the  water  supply  of  No.  42  Dunstan  Street 
to  be  cut  orf  The  house  was  then  un- 
occupied. 

(g)  In  the  first  week  of  December  1907 
No.  42  Dunstan  Street  was  let  but  there 
was  no  water  supply  and  the  tenant  left 
the  said  house. 

(h)  On  the  6th  December  1907  the  appel- 
lant wrote  to  respondents  as  follows  : 

"360,  Mare  Street,  N.E., 
"  6th  December,  1907. 
"Dear  Sir, — You  wrote   us  asking  for 
key  to  inspect  fitting  at  an  empty  house 
Dunstan  Street  No.  42.    The  house  is  now 
let  but  we  find  the  water  is  off.    Please  see 
to  it  immediately  if  anything  is  wrong. 
"  Yours  truly, 
"(Signed)    J.  B.  Kyffin." 

(i)  On  the  12th  December  1907  the 
respondents  sent  the  following  letter  to  the 
appellant : 

"  173,  Rosebery  Avenue, 

"Clerkenwell,E.C., 

"  12th  December,  1907. 
"  Messrs.  Kyffin  and  Kyffin, 
"350,  Mare  Street, 
"  Hackney,  N.E. 
"  Dear  Sirs,— jffc  42  Dunstan  Street.    In 
reply  to  your  letter  of  the  6th  inst.  the 
supply  was  withdrawn  from  these  premises 
in  accordance  with  the  terms  of  my  letter 
to  you  of  the  25th  October  last. 

"I  would  also  remind  you  that  when 
these  premises  were  last  inspected  on  the 
3rd  October  considerable  waste  of  water 
was  taking  place  from  the  defective  fittings. 

"  As  soon  as  the  enclosed  notice  has  been 
complied  with  and  the  expense  &c,  paid  in 
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accordance  with  the  demand  made  arrange- 
ments can  be  made  for  the  supply  to  oe 
restored. 

"Yours  faithfully, 
"  (Signed)    Ernest  Collins. 

A  notice  as  follows  was  enclosed  in  the 
said  letter : 

**  Metropolitan  Water  Board, 
"New  River  District  Office, 
"Clerkenwell,E.C., 

"  10th  December,  1907. 

"A  waste  of  water  supplied  by  the  Metro- 
politan Water  Board  to  the  premises  No.  42 
Dunstan  Street  is  found  to  exist  or  is  likely 
to  occur  from  the  defective  state  of  the 
apparatus  there  provided  for  the  reception 
and  use  of  the  water  supplied. 

"  The  tenant  or  owner  of  these  premises 
is  therefore  hereby  required  to  do  all  that  is 
needed  effectually  to  prevent  this  waste 
within  forty-eight  hours  from  the  date 
hereof  otherwise  the  board  will  be  compelled 
to  proceed  in  accordance  with  the  provisions 
of  the  Acts  of  Parliament  which  are  referred 
to  on  the  a4]oining  leaf. 

"In  6,  10,  19,  and  25  of  the  subjoined 
requirements  is  more  particularly  described 
the  work  to  which  this  notice  calls  the 
special  attention  of  the  person  addressed. 

"  If  the  supply  of  water  has  to  be  with- 
drawn in  consequence  of  want  of  due 
attention  to  this  notice  it  will  not  be 
restored  until  all  the  expenses  incurred 
have  been  paid. 

"By  order  of  the  Metropolitan  Water 
Board, 

"(Signed)    A.  B.  Filling, 

"Clerk  of  the  Board. 

"  Requirements. 

"6.  Good  ball  valve  must  be  provided 
and  properly  fixed. 

"  10.  One  new  cistern  (having  metallic 
lining  if  of  wood  and  furnished  with  close- 
fitting  cover)  must  be  provided  and  suitably 
placed  in  lieu  of  existing  defective  under- 
ground tank  butt  or  water  receptacles. 

"19.  Waste  preventing  apparatus  must 
be  repaired. 

"  25.  Storage  cistern  reonired  and  fittings 
to  be  supplied  from  same. 

(j)  The  appellant  remedied  the  defects 
in  tne  apparatus  but  did  not  comply  with 
that  part  of  the  notice  which  called  upon 
him  to  put  in  a  storage  cistern  and  on  the 
8th  February  1908  he  wrote  the  respondents 
a  letter  as  follows ; 
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"89,  AmhurstRoad, 
"Hackney,  N.E., 

"February  8th,  1908. 
"  Metropolitan  Water  Board, 
"Clerkenwell. 
"Sir,-— I  beg  to  give  you  notice  that  I  am 
connecting  No.  42  water  supply  to  that  of 
No.  40  Dunstan  Street. 
"Yours, 
"(Signed)    John  B.  Kyfpin, 
"Owner. 
"  Mr.  A.  B.  Pilling, 

"Clerk  of   the  Metropolitan  Water 
Board." 

(k)  On  the  8th  February  1908  the 
appellant  without  the  consent  of  the 
respondents  affixed  the  pipe  within  No.  42 
Dunstan  Street  to  that  within  No  40 
Dunstan  Street  thus  making  one  com- 
munication pipe  for  Nos.  40  and  42  Dunstan 
Street. 

(I)  The  respondents  have  demanded  the 
water  rate  from  the  appellant  for  Nos.  40 
and  42  Dunstan  Street  for  the  period  from 
September  1907  to  March  1908  but  it  had 
not  on  the  28th  April  1908  been  paid. 

5.  It  was  contended  on  behalf  of  the 
appellant  that  he  was  entitled  to  connect 
and  fix  the  pipes  as  aforesaid  and  to  supply 
both  the  said  nouses  by  one  communication 
pipe  and  he  relied  on  the  r>th  regulation 
of  the  regulations  made  under  the  Metro- 
politan Water  Act  1871  (34  Sl  35  Vict, 
c.  113),  s.  17  and  approved  by  the  Board  of 
Trade  on  the  10th  ot  August  1872,  which  is 
as  follows : 

"  Every  house  supplied  with  water  by  the 
company  (except  in  cases  of  stand  pipes) 
shall  have  its  own  separate  'communica- 
tion pipe.'  Provided  that  as  far  as  is 
consistent  with  the  special  Acts  of  the 
company  in  the  case  of  a  group  or  block  of 
houses  the  water  rates  of  wnich  are  paid  by 
one  owner  the  said  owner  may  at  his  option 
have  one  sufficient  'communication  pipe' 
for  such  group  or  block." 

6.  The  respondents  contended  (a)  that  the 
appellant  could  not  lawfully  without  the 
consent  of  the  respondents  connect  or 
affix  the  pipe  of  No.  42  Dunstan  Street 
to  that  of  No.  40  Dunstan  Street ;  (b)  that 
the  premises  were  not  "a  ^roup  or  block 
of  houses ''  within  the  meaning  of  the  said 
regulation. 

7.  I  decided  that  the  appellant  not  having 
obtained  the  consent  of  tne  respondents  to 
affix  the  service  pipe  of  No.  42  Dunstan 
Street  to  the  service  pipe  of  No.  40  Dunstan 
Street  so  making  one  communication  pipe 
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serve  for  the  two  houses  for  neither  of 
which  the  water  rate  had  been  paid  he  was 
guilty  of  the  offence  charged  within  the 
section.  I  therefore  convicted  the  api)ellant 
and  fined  him  the  sum  of  forty  shillings 
and  ordered  him  to  pay  £2  28,  for  costs. 

8.  The  question  for  the  opinion  of  the 
court  is  whether  I  was  right  in  so  convicting 
the  appellant.  If  the  court  should  be  of  the 
opinion  that  I  was  right  in  so  doing  then 
my  said  decision  is  to  stand.  If  the  court 
is  of  the  contrary  opinion  my  said  decision 
is  to  be  Quashed  or  such  otner  order  is  to 
be  made  herein  as  to  the  court  may  seem 
just. 

Given  under  my  hand  this  twenty-third 
day  of  Juljr  1908. 

(Signed)       E.  Snow  Fordham. 

The  Waterworks  Clauses  Act,  1863,  s.  19 
provides : 

"  It  shall  not  be  lawful  for  the  owner  or 
occupier  of  any  premises  supplied  with 
water  by  the  undertakers,  or  any  consumer 
of  the  water  of  the  undertakers,  or  any 
other  person,  to  affix  or  cause  or  permit  to 
be  affixed  any  pipe  or  apparatus  to  a  pipe 
belonging  to  the  undertakers,  or  to  a 
communication  or  service  pipe  belonging  to 
or  used  by  such  owner,  occupier,  consumer, 
or  other  person,  or  to  make  any  alteration 
in  any  such  communication  or  service  pipe, 
or  in  any  apparatus  connected  therewith, 
without  the  consent  in  every  such  case  of 
the  undertakers  ;  and  if  any  person  acts  in 
any  respect  in  contravention  of  the  provi- 
sions of  the  present  section,  he  shall  for 
every  such  onence  be  liable  to  a  penalty 
not  exceeding  five  pounds,  without  preju- 
dice to  the  right  of  the  undertakers  to 
recover  damages  from  him  in  respect  of  any 
injury  done  to  their  property,  and  without 
prejudice  to  their  right  to  recover  from  him 
the  value  of  any  water  wasted,  misused,  or 
unduly  consumed." 

S.  A.  Kyffin^  for  the  appellant.— No.  5  of 
the  regulations  gave  the  appellant  the  right 
to  make  this  connection  without  the  consent 
of  the  respondents.  That  regulation  con- 
stitutes an  exception  to  s.  19  of  the  Water- 
works Clauses  Act,  1863. 

No  one  appeared  for  the  respondents. 

Alverstone,  L.C.J.— This  appeal  fails. 
There   are    two   things  to  be  considered: 

(1)  The  rijght  to  have  a  supply  of  water,  and 

(2)  the  right  to  affix  pipes,  either  com- 
munication pipes  or  service  pipes.  It  has 
been  pointed  out  that  in  order  to  provide 
for  an  effective  supply,  the  control  of  how 
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the  pipes  should  be  fixed  rests  with  the 
board,  and  s.  19  of  the  Waterworks  Clauses 
Act,  1863,  provided  that  "It  shall  not  be 
lawful  for  the  owner  or  occupier  of  any 
premises  supplied  with  water  by  the  under- 
takers, or  any  consumer  of  the  water  of  the 
undertakers,  or  any  other  person,  to  affix 
or  cause  or  permit  to  be  affixed  any  pipe  or 
apparatus  to  a  pipe  belonging  to  the  under- 
takers, or  to  a  communication  or  service 
pipe  belonging  to  or  used  by  such  owner, 
occupier,  consunaer,  or  other  person,  or  to 
make  alteration  in  any  such  communication 
or  service  pipe,  or  in  any  apparatus  con- 
nected therewith,  without  the  consent  in 
every  such  case  of  the  undertakers  ;  and  if 
any  person  acts  in  any  respect  in  contra- 
vention of  the  provisions  of  the  present 
section,  he  shall  for  every  such  offence  be 
liable  to  a  penalty  .  .  ."  Then  come 
the  regulations,  on  No.  6  of  which  Mr. 
Kyffin  relies.  That  regulation  is  as  follows : 
"  Every  house  supplied  with  water  by  the 
company  (except  m  cases  of  stand  pipes) 
shall  have  its  own  separate  *  communication 
pipe.'  Provided  that  as  far  as  is  consistent 
with  the  special  Acts  of  the  company  in 
the  case  of  a  group  or  block  of  houses  the 
water  rates  of  wnich  are  paid  by  one 
owner  the  said  owner  may  at  his  option 
have  one  sufficient  'communication  pipe' 
for  such  group  or  block."  I  assume  tnat 
the  Acts  governing  the  Metropolitan  Water 
Board  would  have  permitted  this.  No.  6 
of  the  regulations,  therefore,  gave  to  the 
appellant  the  right  to  have  at  his  option 
one  sufficient  communication  pipe,  and  if 
the  board  refuse  that,  he  will  have  his 
remedy.  That  does  not,  however,  justify 
him  in  cutting  a  pipe  and  affixingthereto  a 
pipe  for  more  than  one  house.  There  was 
no  justification  for  the  appellant  taking  the 
law  into  his  own  hands  in  contravention 
of  8.  19  of  the  Waterworks  Clauses  Act, 
1863. 

BiGHAM  and  Walton,  J  J.,  concurred. 

Appeal  dismissed. 

Solicitor     for     the    appellant:   H.    A. 
Phillips. 
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Rex  v.  Baines  and  Another  ;  Ex  parte 

ASQUITH  AND  ANOTHER. 
72  J.  P.  624. 

KING'S  BENCH  DIVISION. 


November  18,  1908. 

(Before  Bigham  and  Walton,  JJ.) 

Rex  v.  Baines  and  Another  ;  Ex  parte 

ASQUITH  AND  ANOTHER. 

Criminal  law— Practice— Subpoena— Abuse 
of  process— Power  to  set  aside. 

The  High  Court  has  jxnver  to  set  aside  a 
subpoena  where  it  is  satisfied  that  its 
jtrocess  is  being .  used  for  improper 
motives^  and  not  for  the  jmrpose  of 
obtaining  relevant  evidence  really  and 
bona  fide  required. 

Rule  nisi  calling  on  Jennie  Baines  and 
Alfred  Kitson  to  show  cause  why  subpoenas 
served  on  Mr.  Asquith,  the  Prime  Minister, 
and  Mr.  Herbert  Gladstone,  the  Home 
Secretary,  directing  them  to  appear  as 
witnesses  for  the  defence  on  the  trial  of 
Baines  and  Kitson  at  the  Leeds  Assizes  on 
charges  of  unlawful  assembly,  assault  and 
riot,  should  not  be  set  aside.  The  ground 
of  the  application  was  that  the  subpoenas 
had  not  been  obtained  for  the  purposes  of 
justice,  but  for  a  collateral  purpose. 

The  following  facts  appeared  upon 
affidavit : 

A  large  meeting  was  held  at  the  Coliseum, 
Leeds,  and  the  applicants  occupied  seats  on 
the  front  of  a  platform  about  sixty  feet 
from  two  doors  which  opened  into  the 
street.  These  doors,  the  total  width  of 
which  was  between  four  and  live  feet,  had 
each  two  ^lass  panels  about  a  foot  in 
width,  and  it  was  alleged  on  behalf  of  the 
defendants  that  it  was  possible,  from  the 
front  of  the  platform,  to  see  through  the 
panels  into  the  street  in  broad  daylight. 
The  meeting  was  held  in  the  daytime. 
The  charges  against  the  defendants  related 
to  what  took  place  in  the  street  at  the 
time  of  the  meeting. 

The  evidence  for  the  prosecution  was 
that  there  was  a  rush  of  700  or  800  people 
from  the  street  to  the  front  door  of  the 
hall ;  that  it  was  headed  by  the  defendant 
Baines,  who  was  shouting ;    that   people 
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were  frightened  and  left  the  hall ;  and  that 
women  were  screaming.  It  was  also  said 
that  missiles  were  thrown  at  the  mounted 
police,  that  a  man  struck  a  horse  with  a 
stick,  and  that  another  kicked  a  horse,  and 
that  the  defendant  Kitson  tried  to  force 
his  \yay  into  the  hall  saying  that  he  had  a 
petition  to  present. 

When  asked  to  give  evidence  the 
applicants  stated  that  if  the  jud^e  who 
was  to  preside  at  the  trial  thought  that 
their  evidence  was  necessary  they  would 
attend. 

The  affidavits  of  the  applicants  stated 
that  certain  women  were  carrying  on  a 
frivolous  campaign  against  them,  that  the 
applicants  were  wholly  unable  to  give  any 
evidence  which  could  possibly  be  relevant 
to  any  issue  in  the  case,  and  that  no 
application  had  been  made  to  them  either 
by  Baines  or  by  her  solicitor  for  a  proof  of 
the  evidence  to  be  given  by  them. 

The  affidavits  of  the  applicants  also 
stated  that  ministers  of  the  Crown  and 
others  had  recently  been  subpoenaed  in 
cases  in  which  they  could  give  no  relevant 
evidence,  and  merely  for  the  purpose  of 
notoriety,  with  the  result  that  they  were 
hinderea  in  their  public  duties. 

Fethick  Laiorence  showed  cause  on  behalf 
of  Baines. — There  is  no  precedent  for  setting 
aside  a  subpoena  in  such  circumstances  as 
the  present.  What  the  applicants  saw  and 
heard  or  did  not  see  and  near  is  material. 
They  had  an  opportunity  of  seeing  and 
hearing  what  took  place  in  the  street.  My 
client  cannot  be  tried  fairly  in  their  absence. 

E,  O,  Palmer,  who  appeared  for  Kitson, 
took  no  part  in  the  argument. 

The  Attorney -General  (Sir  IF.  S.  Robson, 
K.C.)  (the  Solicitor-General  (Sir  S.  T.Evans, 
K.C.)  and  S,  A,  T.  Rowlatt  with  him),  in 
support.— Both  the  applicants  have  sworn 
that  they  saw  nothing  which  could  be 
material.  There  appears  to  be  no  criminal 
case  where  a  subpoena  has  been  set  aside, 
but  it  has  been  done  in  civil  cases,  and  the 
same  principles  apply  to  both  {Steele  v. 
Savory  (1891),  W.  N.  (1891)  195  ;  In  re 
Mundell,  Fenton  v.  Cumberledge  {1883), 
62  L.  J.  Ch.  756).    The  court  has  anrple 

Sower  to  guard  its  process  from  abuse.  The 
efendants  have  not  tried  to  get  witnesses 
who  were  in  a  better  position  than  the 
applicants  to  see  what  happened.  It  is 
only  desired  to  call  the  applicants  for 
purposes  of  notoriety. 
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Hex  V,  Baines  and  Another  ;  Ex  jxirte 

ASQUITH  AND  ANOTHEE. 

BiGHAM,  J.— I  think  the  rule  must  be 
made  absolute.  There  can  be  no  doubt  at 
all  about  the  jurisdiction  of  this  court  to 
interfere  in  cases  where  it  is  satisfied  that 
the  process  of  the  court  is  being  used  for 
improper  motives.  It  must  not  be  supposed 
that  the  ix>sitions  which  the  two  applicants. 
Mr.  Asquith  and  Mr.  Gladstone,  hold  affora 
them  any  privil^e  at  all  in  connection  with 
this  matter.  They  stand  in  the  same 
position  as  any  other  of  his  Msuesty's 
subjects,  but  we  have  to  consider  whether 
the  process  issued  against  them  has  been 
issued  with  the  object  of  obtaining,  and 
with  the  expectation,  on  reasonable  grounds, 
of  obtaining  from  them  evidence  which  can 
be  relevant  to  the  charge  which  is  brought 
against  the  defendants.  Now  what  are  the 
facts?  Mr.  Asquith  and  Mr.  Gladstone 
appear  to  have  been  present  at  a  meeting  in 
Leeds  in  the  Coliseum.  They  were  seated 
on  the  front  of  the  platform  and  were  about 
sixty  feet  away  from  the  closed  doors  which 
formed  the  entrance  from  the  street  into  the 
hall,  and  we  have  had  the  doors  described 
to  us  as  having  glass  panels  in  them.  The 
charge  against  the  defendants  is  that  they 
caused  a  riot  and  an  assault  in  the  street 
during  the  meeting,  and  it  is  suggested  that 
these  two  gentlemen  saw  from  tne  positions 
which  they  occupied  on  the  platform  what 
was  going  on  in  the  street,  and  it  is  suggested 
that  they  must  have  heard  what  was  said  in 
the  street,  and  upon  these  grounds  it  is  said 
that  their  evidence  may  be  important  at  this 
inquiry  which  is  to  take  place  at  Leeds 
Assizes.  I  do  not  believe  myself,  as  a 
matter  of  fact,  that  they  either  saw  or  could 
have  seen  or  heard  anything  that  could  be 
at  all  relevant  to  the  inquiry  which  is  to  be 
held  before  the  judge  at  the  assizes.  I  have 
the  affidavits  of  the  two  gentlemen  in 
question  in  which  they  both  swear  that 
they  are  wholly  unable  to  give  any  evidence 
which  can  possibly  be  relevant  to  any  issue 
which  can  arise  at  the  trial.  I  accept 
their  statement.  I  believe  that  to  be 
true  and  I  think  if  it  is  true  it  would 
be  idle  and  a  waste  of  time  and  money  to 
require  them  to  go  down  to  Leeds  to  give 
evidence.  They  further  say  :  "  No  appRca- 
tion  has  been  made  to  us  by  or  on  behalf  of 
the  defendants  or  their  solicitors  for  any 
proof  of  any  evidence  to  be  given  by  us." 
That  statement  satisfies  me  that  this  process 
has  not  been  issued  for  the  simple  and 
proper  purpose  of  obtaining  evidence.  It 
has  been  issued  for  a  different  and  immaterial 
purpose  and  for  a  purpose  to  which  the 
process  of  this  court  ought  not  to  be  applied. 
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It  is  sufficient,  I  think,  for  me  to  say,  first, 
that  I  am  satisfied  that  neither  of  these  two 
gentlemen  can  give  any  relevant  evidence, 
and,  secondly,  that  this  process  has  not 
been  issued  for  the  purpose  of  obtaining 
relevant  evidence,  but  for  other  purposes 
about  which  it  is  not  necessary  for  me  to 
say  anything. 

Walton,  J.  —I  agree.  There  is  no  distinc- 
tion on  this  point  between  civil  and  criminal 
proceedings,  and  there  is  no  doubt  as  to  the 
jurisdiction  of  this  court,  for  the  old  Court 
of  Queen's  Bench  had  full  jurisdiction  over 
criminal  proceedings.  But  this  case  must 
not  be  taken  as  a  precedent  for  an  imaginary 
rule  that  persons  summoned  on  subpoena 
may,  by  swearing  that  they  can  give  no 
relevant  evidence,  get  the  subpoena  set 
aside.  Ministers  of  the  Crown  have  no 
special  privilege,  but  I  am  satisfied  that 
these  subpoenas  are  not  really  and  bon&  fide 
required  for  the  purpose  of  obtaining  any 
evidence  which  can  be  relevant  to  any  issue 
which  may  arise  on  the  indictment  against 
the  defendants.  Our  order  will  not,  how- 
ever, interfere  with  the  power  of  the  judge 
at  the  assizes  to  make  an  order  for  Mr. 
Asquith  and  Mr.  Gladstone  to  attend,  if 
anything  which  arises  leads  him  to  tliink 
that  their  attendance  is  necessary,  although 
I  cannot  see  how  anything  can  arise  to 
induce  him  to  make  such  an  order. 

Eule  absolute. 

Solicitor  against  the  rule :  The  Solicitor 
to  the  Treasury. 

Solicitors  in  support :  W.  Dodson,  Leeds, 
for  Baines ;  Lawrence,  Jones  &  Co.,  for 
Kitson. 
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72  J.  P.  526. 

KING'S    BENCH    DIVISION. 


October  21, 1908. 

(Before  Alverstone,  L.C.J.,  Bigham  and 
Walton,  J  J.) 

Caroe  v.  Bayliss  and  Others. 

Merchant  shipping  —  Firemen  —  Lawful 
command— Wilful  disobedience— Mer- 
chant Shipping  Act,  1894  (57  «k  58  Vict 


cnant  snipping  Act, 
c.  60),  s.  225  (1)  (b). 


The  appellant  was  the  representative  of  the 
Neptune  Navigation  Company^  and  the 
respondents  tvere  seamen  employ^  a^ 
firemen  on  the  ss,  ^'Pennine  Mangey^ 
which  belonged  to  that  company.  The 
respondents  were  summoned  upon  an 
information  that  on  May  18<A,  1908, 
being  seamen  engaged  on  the  ^^  Pennine 
Eange"  when  on  the  high  seaSy  they  had 
been  guilty  of  wilful  disobedience  to 
a  lawful  commana  contrary  to  the 
Merchant  Shipping  Acty  1894,  s,  225. 
When  the  ss.  "  Pennine  Range  "  urns  two 
days  out  from  Las  PcUmas  on  a  home- 
ward journey y  the  respondents  were 
ordered  by  the  engineer  to  clean  out 
the  engine-room.  They  reused  to  do 
so,  saying  that  they  were  tired.  The 
captain  then  sent  for  them,  and  ex- 
fdained  the  penalty  that  might  be 
imposed  upon  them  for  refusing  to  obey 
a  lawful  command^  and  gave  them 
twenty-four  hours  to  consider  the  matter, 
but  they  again  said  they  were  too  tired^ 
and  did  not  do  the  work  of  cleaning. 
Evidence  vkls  given  that  other  steam- 
ships of  the  samie  kind  and  about  the 
same  tonnage  and  horse-power  as  the 
"  Pennine  Banae  "  carried  eight  or  more 
fireman,  and  that  to  command  the  six 
respondents  to  clean  the  engine-room  in 
the  circumstaaices  was  unrecuotuible. 
The  ma^gistrate  found  as  facts— (I)  that 
cleaning  the  engine-room  at  the  time  of 
the  command  to  do  so  was  necessary  lOork 
and  proper  for  firemen ;  (2)  that  the 
respondents  were  then  physically  capable 
of  performing  the  work ;  (3)  that  ^ley 
were  then  tired  by  their  (ordinary  work  ; 
(4)  that  by  not  cleaning  the  engine-room 
when  ordered  to  dean  it  they  disobeyed 
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a  lawful  command;  but  he  doubted 
whether  in  the  circumstances  the  re- 
spondents had  been  guilty  of  "  wilful 
disobedient  "  within  the  meaning  of  the 
Act,  and  he  ^ave  them  the  benefit  of  the 
doubt  and  dismissed  the  information. 

Held,  that  it  was  impossible  to  say  as  a 
matter  of  law  that  the  respondents^ 
refusal  was  wilful,  and  that  the  question 
being  a  question  of  fact  for  the  magis- 
trate this  court  would  not  interfere. 

Case  stated  by  a  metropolitan  magistrate. 

1.  The  appellant  was  the  representative 
of  the  Neptune  Navigation  Company. 

2.  The  respondents  were  seamen  employed 
as  firemen  on  the  steamship  "  Pennine 
Bange"  of  which  the  Neptune  Navigation 
Company  were  owners. 

3.  The  respondents  were  summoned  and 
appeared  before  me  at  the  Tower  Bridge 
Police  Court  on  the  29th  day  of  May  1908 
to  answer  an  information  by  the  appellant 
charging  that  they  on  the  18th  day  of  May 
1908,  bein^  seamen  lawfully  engaged  on  the 
ss.  ^^ Pennine  Range^^  on  the  high  sea  were 
unlawfully  guilty  of  wilful  disobedience  to 
a  lawful  command  contrary  to  the  pro- 
visions of  the  Merchant  Shipping  Act,  1894, 
8.  225(1)  (b). 

4.  By  57  <k  58  Vict  c.  60  (the  Merchant 
Shipping  Act,  1894),  s.  225  (I) :  "  If  a  seaman 
lawfully  engaged  or  an  apprentice  to  the 
sea  service  commits  any  of  the  following 
offences,  in  this  Act  referred  to  as  offences 
against  discipline,  he  shall  be  liable  to  be 
punished  summanly  as  follows ;  (that  is  to 
say,)  .  .  . 

(b)  If  he  is  guilty  of  wilful  disobedience 
to  any  lawful  command,  he  shall  be  liable 
to  imprisonment  for  a  period  not  exceeding 
four  weeks,  and  also,  at  the  discretion  of 
the  court,  to  forfeit  out  of  his  wactes  a  sum 
not  exceeding  two  days  pay,  .  .  r 

5.  At  the  hearing  of  the  information  and 
summons  the  following  facts  were  admitted 
or  proved : 

6.  The  respondents  signed  articles  to 
serve  and  served  as  seamen  rated  as  firemen 
and  trimmers  on  the  British  steamship 
^^ Pennine  Range  "  during  a  voyage.  By  their 
articles  the  respondents  agreed  '^  to  be  at  all 
times  diligent  m  their  respective  duties  and 
to  be  obedient  to  the  lawful  commands  of 
the  master  in  everything  relating  to  the 
ship." 
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7.  The  ^^  Pennine  Bange"  was  a  merchant 
steamship  four  and  a  half  years  old  of  3,«397 
tons  register  and  with  engines  of  1,200 
horse-power  which  consumed  twenty-two 
tons  of  coal  in  twenty-four  hours.  The 
captain  had  held  a  master's  certificate  for 
eighteen  years.  The  crew  consisted  of  six 
sailors,  six  firemen,  two  mates,  three 
engineers,  a  steward,  a  cook,  a  messroom 
steward,  a  donkeyman,  a  carpenter,  and  an 
apprentice. 

8.  The  ship  proceeded  on  the  voyage  and 
went  to  Buenos  Ayres  with  a  cargo  of  coal 
and  returned  thence  to  England  with  a 
cargo  of  corn.  She  arrived  at  London  on 
the  24th  May  1908. 

9.  During  the  vovage  two  "stowaways" 
appeared  on  board.  One  of  them  was 
employed  in  the  stokehold.  Of  the  six 
firemen  two  were  on  a  watch  for  four  hours. 
They  also  removed  ashes,  and  the  removal 
of  the  ashes  took  half  an  hour  so  that  each 
fireman  worked  eight  and  a  half  hours  out 
of  the  twenty-four  hours  of  the  day.  But 
the  ship  had  an  ash  lift  which  lightened  the 
labour  of  removing  the  ashes. 

10.  On  former  voyages  of  the  ship  and 
with  the  same  number  of  firemen  they  had 
always  cleaned  the  engine-room  before 
arrival  at  the  home  port,  to  put  it  in  a 
sanitary  condition  for  entering  harbour.  It 
would  take  each  of  the  firemen  an  hour  and 
a  half  per  day  for  three  or  four  days  to 
clear  away  the  coal  dust,  oil  and  grease  and 
to  properly  cleanse  the  engine-room. 

11.  While  homeward  bound  between 
lat.  36"  46'  N.,lon.  12"  22'  and  lat.  39"  57'  N., 
Ion.  11"  7'  W.  tvyo  days  out  from  Las  Palmas 
an  order  was  given  bv  the  chief  engineer  to 
the  firemen  to  clean  the  engine-room.  They 
would  not  turn  out  to  do  so,  saying  they 
were  tired.  The  captain  sent  for  them. 
They  came  and  said  thev  were  too  tired  to 
do  the  work.  He  explained  the  penalty 
that  might  be  imposed  on  them  for  refusing 
a  lawful  command,  and  gave  them  twenty- 
four  hours  to  reconsider  the  matter,  but 
they  again  said  they  were  too  tired  and  did 
not  do  the  work  of  cleaning.  Eventually 
two  deck  hands  did  it. 

12.  This  disobedience  of  the  command  to 
clean  the  engine-room  was  the  act  alleged 
in  the  information  and  summons  as  "  wilful 
disobedience."  The  solicitor  for  the  defen- 
dants contended  that  the  ship  was  under- 
manned and  that  they  were  unable  to  do 
the  extra  work  in  Question.  Evidence  was 
given  on  their  behalf  that  other  steamships 
of  the  same  kind  and  about  the  same 
tonnage  and  horse-power  as  that  of  the 
^^ Pennine   Eange**  carried  eight  or  more 
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firemen  and  that  to  command  the  two 
respondents  to  clean  the  engine-room  in  the 
circumstances  was  unreasonable. 

13.  I  find  as  facts : 

(1)  That  cleansing  the  engine-room  at  the 
time  of  the  command  to  do  so  was  necessary 
work  and  proper  for  firemen. 

(2)  That  the  respondents  were  then 
physically  capable  ot  performing  the  said 
work. 

(3)  That  they  were  then  tired  by  their 
ordinary  work. 

(4)  That  by  not  cleansing  the  engine-room 
when  ordered  to  cleanse  it  they  disobeyed  a 
lawful  command. 

14.  But  I  doubted  whether  in  the  circum- 
stances the  respondents  had  been  guilty  of 
"  wilful  disobedience "  within  the  meaning 
of  the  Act.  There  are  many  cases  of 
intentional  non- performance  of  an  order  to 
which  those  words  could  not  have  been 
intended  by  the  legislature  to  apply  literallv. 
For  example,  where  a  command  is  certainly 
given  in  mistake,  such  as  "port"  for 
"starboardj"  where,  after  the  command  a 
change  of  circumstances  occurs  which  would 
render  obedience  improper  ;  where  obedience 
is  physically  impossible ;  where  it  would 
prooably  cause  aeath  or  injury  ;  or  even, 
perhaps,  where  performance  of  the  act 
commanded  woula  cause  undue  exhaustion 
or  fatigue.  I  doubted  also  as  to  the  degree 
of  fatigue  from  which  the  respondents 
suffered  at  the  time  of  non-compliance  with 
the  command  to  cleanse  the  engine-room. 
I  gave  the  respondents  the  benefit  of  the 
doubt  and  therefore  dismissed  the  case.  As 
it  may  be  regarded  as  one  of  mixed  law  and 
fact  a  shorthand  note  of  the  evidence  and  of 
my  judgment  is  annexed  hereto  and  may  be 
referred  to  as  part  of  this  case. 

15.  The  question  respectfully  submitted 
for  the  opinion  of  the  High  Court  is  whether 
my  determination  aforesaid  was  right  in  law 
or  whether  I  ought  to  have  convicted  the 
respondents.  If  the  court  should  be  of 
opinion  that  my  determination  was  riffht  it 
is  to  stand,  but  if  the  court  should  be  of 
opinion  that  my  determination  was  wrong 
in  point  of  law  the  court  is  prayed  to  make 
sucn  order  as  the  court  shall  deem  just  to 
be  enforced  against  the  respondents  and 
such  other  order  as  may  be  necessary  as  to 
costs  or  otherwise. 

(Signed)       John  Rose. 

The  Merchant  Shipping  Act,  1894,  s.  225, 
provides  : 

^^  (1)  If  a  seaman  lawfully  engaged  .  .  . 
commits  any  of  the  following  offences 
.  .  .  against  discipline,  he  shall  be  liable 
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Caroe  V.  Bayliss  and  Others. 

to  be  punished  summarily  as  follows  ;  (that 
is  to  say,)  .  .  . 

"  (b)  If  he  is  guilty  of  wilful  disobedience 
to  any  lawful  command,  he  shall  be  liable 
to  imprisonment  for  a  period  not  exceeding 
four  weeks,  and  also,  at  the  discretion  of  the 
court,  to  forfeit  out  of  his  wages  a  sum  not 
exceeding  two  days  pay  .  .  ." 

A,  NeUson^  for  the  appellant.— This  case 
is  important  in  relation  to  discipline  on 
board  ship.  It  is  clear  on  the  facts  found 
hy  the  magistrate  that  the  respondents 
wilfully  disobeyed  a  lawful  command. 
The  question  wnat  constitutes  wilful  dis- 
obedience is  a  question  of  law  {In  re  Young 
and  Harston's  Contract  (1885),  50  J.  P.  245  ; 
31  Ch.  D.  168  ;  Fwder  v.  Great  Western 
Rail  Co,,  [1905]  2  K.  B.  532).  As  the 
disobedience  was  deliberate,  it  was  wilful  in 
the  legal  sense  of  the  word  (Johnson  v. 
Marshall,  Sons  &  Co.,  Limited,  [1906]  A.  C. 
409,  at  p.  411). 

S»  P.  J,  Merlin,  for  the  respondents.— The 
Question  for  the  magistrate  was  whether 
uie  degree  of  exhaustion  on  the  part  of  the 
respondents  was  such  as  to  jus'tify  their 
refusal  to  obey  the  order.  That  is  a  ques- 
tion of  fact.  Even  though  the  command 
was  lawful,  it  was  open  to  the  magistrate 
to  hold  that  they  had  a  la^vful  excuse  for 
disobeying  it.  The  magistrate  evidently 
considered  that  the  vessel  was  undermannea. 


72  J.  P.  626. 

and  there  was  expert  e\'idence  that  that 
was  so, 

Neilson,  in  reply. 

Alverstone,  L.C. J.  —We  cannot  interfere 
in  this  case.  I  have  pointed  out  more  than 
once  that  magistrates  when  there  is  disputed 
evidence  ought  not  to  state  the  evidence 
and  leave  us  to  find  the  facts.  It  is  for  the 
magistrate  to  give  a  decision.  It  is  con- 
tended that  on  the  findings  in  paragraph  13 
of  the  case  it  is  a  necessary  consequence  in 
law  that  the  respondents'  refusal  to  obey 
was  wilful.  I  certainly  assume  that  a  lawful 
command  involves  a  reasonable  command, 
but  the  question  is  whether  in  these  circum- 
stances we  can  say  that  the  magistrate  was 
bound  to  find  that  the  respondents'  refu.sal 
was  wilful.  If  a  man  is  too  tired  to  do 
a  certain  piece  of  work,  we  cannot  say  as  a 
matter  of  law  that  his  refusal  to  do  it  is 
wilful.  The  finding  of  the  magistrate  is  a 
finding  of  fact  with  which  we  ought  not  to 
interfere. 

BiGHAM  and  Walton,  JJ.,  agreed. 

Appeal  dismissed, 

• 

Solicitors  for  the  appellant :  Botterell  and 
Roche. 

Solicitors  for  the  respondents :  G.  R. 
Thome,  Robinson  &  Co. 


Digitized  by 


Google 


Digitized  by 


Google 


INDEX 


PAGE 

Appeal.  6VeCRiMiNALLAW;PoLiCE,3; 
Poor  Law,  3,  4  ;  Poob  Rate,  5 ; 
Public  Health,  7  ;  Rating,  3,  6 ; 

SUMMABY  JUBISDICTION  ACTS. 

Bastardy — Bastardy  order  —Weekly 

payments  —  Death    of    putative 

father— Liability  of  fathers  estate 

— BastardyLaws  Amendment  Act, 

1872  (35  &  36  Vict.  c.  65),  8.  4. 

72  J.  P.  501.     Chancery  Division. 

October  14,  1908.    In  re  C.  D.  M, 

Harrinffton  ;   Wilder  y.  Turner        ...     468 

Betting — Loitering  for  the  purpose  of 

settling  bets — Aiding  and  abetting 

— Previous      conviction  —  Using 

street  for  betting— Byelaw— Street 

Betting  Act,  1906  (6  Edw.  7,  c.  43), 

s.l(l). 

72  J.  P.  388.    King's  Bench  Division. 

June  2,   1908.      Rex   v.    !Stone    and 

Another  ;  Ex  parte  Set  on        365 

Bias.     See  Justices,  1,  3. 

Bread— 1.    Sale  by  weight— Time  of 

weighing— Weighing  in  reference 

to    sale— Bread  Act,   1836   (6  k 

7  Will.  4,  c.  37),  8.  4. 

72  J.  P.  346.    King's  Bench  Division. 

May  26,  1908.     Mattimon  v.  Binley..,     308 

Bread— 2.    Sale   otherwise   than   by 
weight — No  weighing  in  presence 
of   customer — Previous  weighing 
with  reference  to  the  sale— Cus- 
tomer getting  overweight — Bread 
Act,  1836  (6  (k  7  Will.  4,  c.  37),  s.  4. 
72  J.  P.  383.    King's  Bench  Division. 
June  2,  1908.    Blackledge  and  SonSy 
Limited  v.  Bohhaw      361 

Bread— 3.    Sale  by  weight— Weighing 

in  reference  to  sale  —  Bread  Act,  I 

1836  (6  &  7  Will.  4,  c.  37),  s.  4.  i 

72  J.  P.  481.    King's  Bench  Division.  , 

October  14,  1908.    Mvans  v.  Jones    ...    436 


page 


Building.    See  Metbopolis,  2,  3. 


Byelaw.       See     Betting 

GOVEBNMENT,   1,  2. 


Local 


OsAea—Boddington  v.  Woodley  {IS42), 
5  Beav.  555,  followed       

Dodd  V.  Dodd  (1906),  70  J.  P.  163, 
followed  and  approved     

Dorking  Union  v.  St.  Saviour^s 
Union  {1898\  62  J.  P.  308  ;  [1898] 
1  Q.  B.  594,  overruled      

Failes  V.  Failes,  [1906]  P.  236,  dis- 
sented from 

R.  y.  Fisher,  34  L.  J.  Newsp.  100, 
dissented  from        

R,  V,  London  County  J  J,  (1890), 
55  J.  P.  56  ;  25  Q.  B.  D.  351, 
followed       

R,  V.  Rothwell  (1871),  12  Cox  C.  C. 
145,  followed  

R,  V.  Tipton  (18J^\  6  J.  P.  568  ; 
3  Q.  B.  215,  overruled      

CoaL  See  Mines  ;  Weights  and 
Measubes,  2,  4. 

Compensation.    See  Licensing  Acts, 
6,7. 

Criminal  Law— 1.  Juryman  intoxi- 
cated during  trial— Conviction — 
Information  on  which  rule  nisi 
can  be  obtained  to  set  aside  con- 
viction— Affidavit  from  one  of  the 
other  jurymen. 

72  J.  P.  5.    King's  Bench  Division. 
October  29,  1907.    Ex  parte  Morris,.. 

Criminal  Law— 2.  Common  nuisance 
— Obstruction  of  street — Finding 
of  jury. 

72  J.  P.  79.    Crown  Cases  Reserved. 
January  1 1 ,  1908.    Rex  v.  Bartholomew 

2  X  487 


84 
83 

3 

83 
199 

11 

185 

3 


Digitized  by 


Google 


INDEX. 


PAGE 

Criminal  Law  —  3.  Indictment  — 
Stealing  pheasants'  eggs  — Aver- 
ment 01  reduction  into  possession 
— Receiving  count — Necessity  of 
averment  as  to  the  stealing. 

72  J.  P.  93.  Crown  Cases  Reserved. 
January  11,  14,  1908.  Rex  v.  Stride 
and  Millard      67 

Criminal  Law— 4.  False  pretences — 
Indictment— Evidence. 

72  J.  P.  102.  Crown  Cases  Reserved. 
January  11,  1908.    Rex  v.  Finck       ...      78 

Criminal  Law— 5.  Sale  of  pirated 
music— Whether  larceny— Copy- 
right Act,  1842  (5  &  6  Vict.  c.  45), 
8.23. 

72  J.  P.  104.  Central  Criminal  Court. 
December  11,  1908.  Rex  v,  Kidd  and 
Walsh      81 

Criminal  Law— 6.  Indictment— Con- 
spiracy charge  with  "  divers  other 
persons"— Not  alleged  that  such 
persons  were  "  persons  unknown." 

72  J.  P.  144.  Lewes  Assizes.  Feb- 
ruary 17—19, 1908.  Rex  v.  Perrin  and 
Burst       115 

Criminal  Law— 7.  Blasphemous  libel 
—What  is. 

72  J.  P.  188.  King's  Bench  Division. 
February  5,  8, 1908.    Rex  v.  Boulter ...    155 

Criminal  Law  — 8.  Prevention  of 
Cruelty  to  Children  Act,  1904 
(4  Edw.  7.  c.  15),  ss.  I,  23— Wife 
and  children  deserted  by  husband 
—Omission  to  pay  part  of  earnings 
to  wife— Custody  —Wilful  neglect. 

72  J.  P.  212.  Crown  Cases  Reserved. 
March  28,  1908.  Rex  v.  Charles 
Connor 180 

Criminal  Law— 9.  Using  an  instru- 
ment with  intent  to  procure  mis- 
car  riage— Corroboration  . 

72  J.  P.  214.  Central  Criminal  Court. 
March  7,  1908.    Rex  v.  M ...     183 

Criminal  Law — 10.  Murder  or  man- 
slaughter—Provocation by  words 
alone — Sudden  confession  by  wife 
of  adultery. 

72  J.  P.  215.  Central  Criminal  Court. 
March  9,  1908.    Rex  v.  Jones 186 

488 


PAGE 

Criminal  Law  —  11.  Evidence  of 
prisoner — Cross-examination  as  to 

grevious    convictions  —  Criminal 
Ividence  Act,  1898  (61  &  62  Vict. 
c.  36),  8.  1  (0  (ii). 
72  J.  P.   232.      Stafford     Assizes. 
March  10,  1908.    Rex  v.  Sheean        ...     199 

Criminal  Law— 12.  Appeal— Evidence 
of  previous  imprisonment — Omis- 
sion by  jud^  to  tell  jury  to  dis- 
re^jard  previous  imprisonment— 
Criminal  Appeal  Act,  1 907  (7  Edw.7, 
c.  23). 

72  J.  P.  253.  Court  of  Criminal 
Appeal.    May  15,  1908.    Rex  v.  Lee..,    224 

Criminal  Law— 13.  Appeal  against 
sentence  —  Legal  aia,  grant  of — 
Criminal  Appeal  Act,  1907  (7  Edw.  7, 
c.  23). 

72  J.  P.  270.  Court  of  Criminal 
Appeal.  May  15, 1908.  Rex  v.  Crawley    245 

Criminal  Law— 14.  Appeal  on  fact- 
Additional  evidence  not  called  at 
the  trial. 

72  J.  P.  271.  Court  of  Criminal 
Appeal.  May  15, 18, 1908.  Rex  y.  Laws    246 

Criminal  Law — 15.  Receiving  stolen 
goods  —  Proof  of-  knowledge  — 
Previous  conviction  for  fraud  or 
dishonesty  within  five  years — Ad- 
missibility of  evidence  of — Notice 
in  writing  of  intention  to  prove — 
No  notice  to  produce  such  notice 
—Duplicate  original  —  Secondary 
evidence  —  Prevention  of  Crimes 
Act,  1871  (34  &  35  Vict.  c.  112). 

72  J.  P.  272.  Middlesex  Quarter 
Sessions.  April  11;  May  9, 1908.  Rex  v. 
Whitley  and  Others      248 

Criminal  Law— 16.  Two  felonies  in 
same  indictment  —  Practice  — 
Person  against  whom  order  of 
restitution  is  made  —  Right  <5f 
appeal  by. 

72  J.  P.  286.  Court  of  Criminal 
Appeal.    May  22, 1908.    Rex  y,  Elliott    263 

Criminal  Law  — 17.  Indictment  — 
Amendment— Substitution  of  one 
offence  for  another. 

72  J.  P.  286.  Crown  Cases  Reserved. 
April  14,  1908.    Rex  v.  Benson         ...    254 


Digitized  by 


Google 


INDEX. 


PAGE 

Criinmal  Law — 18.  Arrest,  power  of 
—Railway  company,  by,  acting  by 
special  constable  —  Metropolitan 
District  Railwa;^  Act,  1900  (63  <k 
64  Vict.  c.  cclxxiii). 

72  J.  P.  294.  King's  Bench  Division. 
April  15,  1908.  J,  King  and  W,  H. 
A  ing  wrMetropolitan  District  Rail,  Co,    262 

Criminal  Law— 19.  Manslaughter- 
Misdirection  —  Injury  inflicted 
more  than  a  year  and  a  day  before 
death— Criminal  Appeal  Act,  1907 
(7  Edw.  7,  c.  23),  s.  4  (1). 

72  J.  P.  303.  Court  of  Criminal 
Appeal.  May 22, 1908.  Rexw.Dyscm,.,    270 

Criminal  Law— 20.   Larceny— Article 

lost  —  Intention  rif  appropriation 

when  article  conies  into  person's 

possession— Direction  of  judge. 

72  J.   P.  349.    Court  of  Criminal 

Appeal.  June  4, 1908.  Rex  y,M(yrtimer    311 

Criminal    Law— 21.     Half-sovereign 
taken— Intention    to  return    the 
half-sovereign  in  order  to  get  more 
money— Larceny. 
72  J.  P.  389.    Court  of  Criminal 
Appeal.    June  19, 1908.    Rtx  v.  Green- 
away        367 

Criminal  Law— 22.     Appeal  against 
sentence  —  Grounds     on     which 
allowed. 
72  J.  P.  391.    Court  of  Criminal 
Appeal.  June  19,  1908.  Rex  v.  Sidlow    370 

Criminal  Law— 23.     Evidence  of  ac- 
complice —  Corroboration  —  No 
denial  when  charged. 
72  J.  P.  391.    Court  of  Criminal     . 

Appeal.    July  3,  1908.    Rex  v.  Tate,,,    371 

Criminal  Law  — 24.    Appeal  — Mis- 
direction as  to  facts. 
72  J.  P.  398.    Court  of  Criminal 
Appeal,    July  10,  1908.     Rex  v.  CWc- 


Criminal  Law— 25.  Appeal— Convic- 
tion at  petty  sessions  as  rogue  and 
vagabond — Committed  to  quarter 
sessions  as  an  incorrigible  rogue — 
Sentence  at  quarter  sessions — 
Vagrancy  Act,  1824  (6  Geo.  4, 
c.  83),  ss.  5,  14— Vagrancy  Act, 
1838  (1  A;  2  Vict.  c.  38),  s.  1— 
Criminal  Appeal  Act,1907  (7  Edw.7, 
c,  23),  s.  20(2). 
72  J.  P.  427.    Court  of  Criminal 

Appeal.    July  24, 1908.   Rtx  v.  Brown    401 


PAGE 

Criminal  Law— 26.  Appeal— Woman 
consenting  to  use  of  instrument 
bjr  another  to  procure  her  own 
miscarriage  —  No  allegation  of 
pregnancy  in  indictment — Offences 
against  the  Person  Act,  1861  (24  & 
25  Vict.  c.  100),  s.  58. 

72  J.  P.  428.  Court  of  Criminal 
Appeal.  July  21,  1908.   Rtx  v.  Sockeit    402 

Criminal  Law— 27.  Appeal— Mistakes 
as  to  evidence  in  summing  up — 
Conviction  quashed — Order  for 
successful  appellant  to  be  kept  in 
custody  to  meet  other  indictments. 

72  J.  P.  435.  Court  of  Criminal 
Appeal.  July  30, 1901.   Rexy,Sovo8ki    404 

Criminal  Law— 28.     Appeal— Brass 
!  locomotive   tubes  stolen  —  Brass 

locomotive  tubes  seen  in  prisoner's 
cart  in  charge  of  his  servant — 
Evidence  of  identity  of  tubes — 
Evidence  of  prisoner's  possession 
of  tubes. 

72  J.  P.  449.  Court  of  Criminal 
Appeal.  July  23, 1908.  Rex  v.  Pearson 
(No.  1)      407 

Criminal  Law— 29.  Appeal— Stolen 
goods— Receipt  of,  by  servant — 
No  evidence  of  authority  by  master 
to  servant  to  receive  goods. 

72  J.  P.  451.  Court  of  Criminal 
Appeal.  July  23, 1908.  Rex  v.  Pearson 
(No.  2)     411 

Criminal  Law— 30.  Sale  of  goods  to 
which  false  trade  description  ap- 

Slied—  Exemption  in  case  of  traae 
escription  applied  in  1887  to  goods 
of  a  particular  class  to  indicate 
the  particular  class — Merchandise 
Marks  Act,  1887  (50  &  51  Vict, 
c.  28),  ss.  2  (2),  3  (1),  18. 

72  J.  P.  454.  Court  of  Criminal 
;  Appeal  July  10,  1908.  Rex  v. 
'  Butcher 413 

Criminal  Law— 31.  Appeal  — Issue 
whether  fit  to  plead  —Defence  of 
insanity — Crimmal  Appeal  Act, 
1907  (7  Edw.  7,  c.  23),  s.  5  (4). 

72  J.  P.  467.  Court  of  Criminal 
Appeal.  July  30, 1908.  Rexy.Jeffers(m    417 

Criminal  Law— 32.     Appeal— Insuffi- 
cient evidence. 

72  J.  P.  473.  Court  of  Criminal 
Appeal.  October  16,  1908.  Rtx  v. 
Osborne 424 

2X2  489 


Digitized  by 


Google 


INDEX. 


PAGE 

CrimixialLaw— 33.  Appeal— Summing 
up  —  Misdirection  —  Ambiguous 
pnrase  treated  as  a  confession. 

72  J.  P.  483.  Court  of  Criminal 
Appeal.  October  16,  1908.  Bex  v. 
Joyce        438 

Criminal  Law— 34.  Appeal— Evidence 
against  other  defendant  and  of  a 
witness    given,    implicating    the 

Erisoner  but  not  admissible  against 
im — Influence  of  such  evidence 
on  jury— Caution  of  judge— Den- 
man's  Act  (28  &  29  Vict.  c.  18),  s.  3. 

72  J.  P.  498.  Court  of  Criminal 
Appeal.  October  30,  1908.  Eex  v. 
Dibble  (alias  Corcoran)  463 

Oriminal  Law— 35.  Stolen  goods- 
Proceeds — Order  for  restitution- 
Larceny  Act,  1861  (24  <fc  25  Vict, 
c.  96),  8.  100. 

72  J.  P.  513.  King's  Bench  Division. 
October  13,  1908.  Eex  v.  London 
County  J  J. ;  Ex  parte  Dettnier  dc  Co,    470 

Criminal  Law— 36.  Practice— Sub- 
pcena — Abuse  of  process— Power 
to  set  aside. 

72  J.  P.  524.  King's  Bench  Division. 
November  18,  1908.  Bex  v.  Batnes 
and  Another ;  Ex  parte  Asquitk  and 
Another 481 


Dentists — Unregistered  practitioner — 
Use  of  description  implying  special 
qualification — Dentists  Act,  1878 
(41  k  42  Vict.  c.  33),  s.  3— Medical 
Act,  1886  (49  &  50  Vict.  c.  48),  s.  26. 

72  J.  P.  485.    King's  Bench  Division. 
October  1 4, 1 908.    Barnes  v.  Brovm . . .     442 

Dogs— 1.  Regulation  prescribing  collar 
—  Pack  of  hounds  —  Used  for 
sporting  purposes— Dogs  Order  of 
1906,  Art.  1  (1). 

72  J.  P.  198.    King's  Bench  Division. 
April  1,  1908.    Burton  v.  Atkinson  ...     164 

Dogs— 2.  Dangerous  dog  — Removal 
from  jurisdiction — Power  of  jus- 
tices—  Order  to  destroy  —  Dogs 
Act,  1871  (34  &  36  Vict.  c.  56),  s.  2. 

72  J.  P.  492.    King's  Bench  Division. 
October  21,  1908.   Lockett  v.  Withey,.,    455 

Dogs.    See  Procedure. 
490 


PAGE 

Evidence.  See  Criminal  Law,  4, 11, 
12,  14,  15,  23,  28,  29,  32,  34; 
Justices,  5 ;  Locomotives  ;  Motor 
Car,  4  ;  Poor  Rate,  2. 

Extradition  —Attachment — Subpoena 
ad  testificandum  et  duces  tecum — 
Disobedience  —  Meaning  of  word 
"  document "  —  Extradition  Act, 
1873  (36  &  37  Vict.  c.  60),  s.  5. 

72  J.  P.  269.  King's  Bench  Division. 
April  14, 1908,  Bex  v.  Daye  ;  Ex  parte 
The  Crown  243 

Factories  and  Workshops  —Dangerous 
machinery— Bodily  injury—Limit 
of  time  for  taking  proceedings- 
Factory  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22),  ss.  135  (1),  136, 
146  (1). 

72  J.  P.  238.  King's  Bench  Division. 
April  2,  1908.  Bex  v.  Taylcyr  and 
Others  ;  Ex  parte  Gailey        210 

Food  and  Drugs.    See  Sale  of  Food 
AND  Drugs. 

Gaming  —  Lottery  —  Limerick  com- 
petition —  Adding  last  line  — 
Gaming  Act,  1802  (42  Geo.  3, 
c.  119),  s.  1. 

72  J.  P.  401.  Court  of  Appeal. 
June  19, 1908.  Blyth  v.  Hulton  ifc  Co., 
Limited   ...         •••         388 

Gas  —  Illuminating  power  —  Test  — 
Argand  burner — Improved  pattern 
—Brentford  Gas  Act,  1868  (31  & 
32  Vict.  c.  xl),  s.  21— Gasworks 
Clauses  Act,  1871  (34  &  35  Vict. 
•  c.  41),  s.  36. 

72  J.  P.  378.  King's  Bench  Division. 
June  1,  1908.  Brentford  Gas  Co.  v. 
Chiswick  Urban  District  Council     ...     353 

Hackney  Carriage  —  Omnibus  — 
Prescribed  distance  —  Starting 
from  outside — Bringing  passengers 
within  —  Plying  for  hire  —  Town 
Police  Clauses  Act,  1847  (10  & 
11  Vict.  c.  89),  s.  45— Town  Police 
Clauses  Act,  1889  (52  &  53  Vict, 
c.  14),  s.  3. 

72  J.  P.  249.  King's  Bench  Division. 
April  1,  1908.  Bex  v.  Fletcher  and 
Others ;  Ex  parte  Ansonia      215 

Hackney    Carriage.      See    Metbo- 


POLIS,  6. 


Digitized  by 


Google 


INDEX. 


PAGE 

Highways—l.  Stopping  up— Diversion 
—Certificate  of  justices— Plan- 
Metes,  bounds  and  admeasurement 
— Enrolment  at  quarter  sessions — 
Highway  Act,  1835  (5  &  6  Will.  4, 
c.  50),  8.  85. 

72  J.  P.  53.  King's  Bench  Division. 
December  13,  1907.  Rex  v.  Swrrey 
J  J, ;  Ex  parte  Locke-King     31 

Highways  —  2.  Repair  —  Justices' 
licence  to  surveyor  to  take  niaterials 
—Jurisdiction — Park— Licence  for 
fixed  period— Addressed  to  sur- 
veyor of  council — Power  to  amend 

—  Quarter  Sessions  Act,  1849 
(12  &  13  Vict.  c.  45),  s.  7— Highway 
Act,  1835  (5  (fe  G  Will.  4,  c.  50), 
ss.  51,  53,  54. 

72  J.  P.  61.  King's  Bench  Division. 
December  10,  1907.  Bex  v.  Brad/o7'd 
and  Another;  Ex  parte  Chambers  and 
Another 38 

Highways— 3.  Paving  expenses — High- 
wav  repairable  by  the  inhabitants 
at  large— Interpretation  of  statute 

—  Towns  Improvement  Clauses 
Act,  1847  (10&  11  Vict.  c.  34),  s.  53. 

72  J.  P.  334.  King's  Bench  Division. 
June  2,  1908.  Crump  v.  Charley  Cor- 
poration   295 

Highways.  See  Locomotives  ;  Motor 
Car. 

Husband  and  Wife  — 1.  Summary 
separation  order— Eflfect  of,  as  pre- 
venting continuance  of  desertion 
—Order  obtained  within  two  years 
of  desertion  a  bar  to  divorce  on 
ground  of  adultery  and  desertion 
— Desirability  of  not  making  a 
separation  order  in  cases  of  deser- 
tion only— Summary  Jurisdiction 
(Married  Women)  Act,  1895  (58  <fc 
59  Vict.  c.  39),  s.  4. 

72  J.  P.  112.  Probate,  Divorce  and 
Admiralty  Division.  January  17,  20, 
1908.     WiUonv,  Wilson         83 

Justices — 1 .  Disq  ualification — Bias — 
Quarter  sessions — Rating  appeal — 
Justice  member  of  an  assessment 
committee. 

72  J.  P.  137.  Court  of  Appeal. 
January  28,  30;  February  10,  1908. 
Bex  V.  London  JJ. ;  Ex  parte  South 
Metropolitan  Gas  Co 100 


PAGE 

Justices  —  2.     Practice  —  Warrant  — 

Power  of  withdrawal — Mandamus, 

72  J.  P.  250.    King's  Bench  Division. 

April  3,  1908.    Bex  v.  Crossman  and 

Another  ;  Ex  parte  Chetwynd  ...     218 

Justices  — 3.    Interest  as  trustees  — 

Bias— Appeal   apiinst   rate— Ad- 

ludication    by  justices   who  are 

landlords  of  appellants. 

72  J.  P.  251.    King's  Bench  Division. 

April  6,  1908.     Bex  v.  Middlesex  JJ,  ; 

Ex  parte  Uendon   Union  Assessment 

Committee  220 

Justices — 4.     Libel— Application  for 

summons— Discretion  to  grant — 

Matters  proper  to  be  taken  into 

consideration— Existence  of  civil 

remedy — Mandamus. 

72  J.  P.  362.    King's  Bench  Division. 

May  27,  1908.    Bex  v.  Bennett  and 

Bond ;  Ex  parte  Bennet         331 

Justices  —  5.      Evidence  —  Bankers' 

books  —  Inspection  —  Power   of 

magistrate     to     make     order  — 

Bankers'   Books    Evidence    Act, 

1879  (42  &  43  Vict.  c.  11),  ss.  7, 10. 

72  J.  P.  478.    King's  Bench  Division. 

October  13,  1908.     Bex  v.  Kinghom 

and  Boucher       429 

Justices.  See  Highways,  2;  Pro- 
cedure; Public  Health,  6,  7,  9; 
Summary  Jurisdiction  Acts. 


Land  Drainage  Acts— Stream— Ac- 
cumulation of  silt  in— Neglect  of 
landowner  to  cleanse — Injury  oc- 
caAfioned  to  other  land — Injury  to 
mill— Land  Drainage  Act,  1847 
(10  &  11  Vict.  c.  38),  ss.  14,  15. 
72  J.  P.  73.    King's  Bench  Division. 

December  9,  1907. 
72  J.  P.  203.  Court  of  Appeal.  March 

13,  16,1908.  FinchY, Bannister  ...    73,  174 

Landlord  and  Tenant— Distress  for 
rent— Goods  protected — Tools  and 
implementsof  trade— Sample  type- 
writer— Law  of  Distress  Amend- 
ment Act,  1888  (61  (fe  52  Vict.  c.  21), 
8.  4  — County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43),  s.  147. 
72  J.  P.  239.    Kin^s  Bench  Division. 

April  6,  1908.    Addison  v.  Shepherd,,,    213 

LibeL    See  Criminal  Law,  7  ;  Jus- 
tices, 4. 

2X3  491 


Digitized  by 


Google 


INDEX. 


Licensing  Acts— 1.  Renewal— Report 
by  justices  of  licensing  district — 
Consideration  of  question  of  re- 
newal by  committee  of  quarter 
sessions— Evidence  of  matters  not 
specified  in  report— LicensinjBf  Act, 
1904  (4  Edw.  7,  c.  23),  s.  1  (2). 

72  J.  P.  12.  Court  of  Appeal.  De- 
cember 9,  1907.  Howe  v.  Netoington 
Licensing  JJ.      

Licensiiig  Acts— 2.  Occasional  licence 
—Licence  with  condition  attached 
—Condition  that  house  shall  be 
open  only  during  certain  hours — 
Licensing  Act,  1872  (35  &  36  Vict, 
c.  94),  s.  29— Licensing  Act,  1904 
(4  Edw.  7,  c.  23),  8.  4  (2). 

72  J.  P.  114.  Court  of  Appeal. 
January  27,  1908.     Grok  v.  Hesketk  ... 

Licensing  Acts  —  3.  Permitting 
drunkenness— Lodger — Admission 
in  a  state  of  intoxication— Licen- 
sing Act,  1872  (35  &  36  Vict.  c.  94), 
s.  13— Licensing  Act,  1902  (2  Edw.  7, 
c.  28),  s.  4. 

72  J.  P.  150.    King's  Bench  Division. 
February    12,    1908.        Thompson 
McKenzie 


PAGE    i 


V. 


Licensing  Acts— 4.  Intoxicating  liquor 
—Sale  in  marked  measure-Cus- 
tomer's jug— Presence  of  customer 
—Long  pull— Licensing  Act,  1872 
(35  &  36  Vict.  c.  94),  s.  8. 


72  J.  P.  199. 
April  3,  1908. 


King's  Bench  Division. 
Pennington  v.  Pincock 


Licensing  Acts— 5.  Renewal  of  licence 
—Refusal— Premises  ill- conducted 
—Meaning  of— Licensing  Act,  1904 
(4  Edw.  7,  c.  23),  s.  1. 

72  J.  P.  215.  London  County  Sessions. 
April  10,  1908.  Moore  and  Others  v. 
Tower  J  J, 

Licensing  Acts— 6.  Compensation  for 
refused  licence— Division  of  com- 
pensation   between     parties     in- 
terested—Basis of  apportionment 
—Reference  of  apportionment  to 
county    court  —  Appeal— County 
Courts  Act,  1888  (51  &  52    Vict, 
c.  43),  s.  120— Licensing  Act,  1904 
(4  Edw.  7,  c.  23),  s.  2  (1),  (2),  (3). 
72    J.    P.    233.    Court    of   Appeal. 
March  17,  18,  1908.    Liverpool   Cor- 
fyoratton    v.    Peter    Walker   dh   Son, 
Limited 

492 


86 


120 


168 


186 


10 


200 


PAGE 

Licensing  Acts — 7.  Compensation  for 
non-renewal  of  a  licence — Licen- 
sing Act,  1904  (4  Edw.  7,  c.  23),  s.  2. 

72  J.  P.  323.  King's  Bench  Division. 
May  18, 19, 20, 1908.  Lasselh  and  iShar- 
man.  Limited  ;  In  re  "  The  Freemasons 
Arm^,^' Chester 277 

Licensing  Acts— 8.  Closed  licensed 
premises — Yielding  up  possession 
—New  tenant — Application  for 
licence — Requisite  notices — Ale- 
house Act,  1828  (9  Geo.  4,  c.  61), 
8.  14— Licensing  Act,  1872  (35  & 
36  Vict.  c.  94),  8.  40(2)— Licensing 
Act,  1902  (2  Edw.  7,  c.  28),  s.  16  (3). 

72  J.  P.  356.  King's  Bench  Division. 
May  26,1908.  £exY.  Bath  Licensing  JJ./ 
Ex  parte  Spiers  and  Pond,  Limited.., 


320 


Licensing  Acts— 9.  Using  licensed 
house  for  betting  —  Isolated  in- 
stance—Evidence—Licensing Act, 
1872  (35  &  36  Vict.  c.  94),  s.  17. 

72  J.  P.  364.    King's  Bench  Division. 
May  28,  1908.    Jayes  v.  Harris 


335 


Licensing  Acts  —  10.  Intoxicating 
liquor— Sale  to  children— Corked 
and  sealed  vessel — Meaning  of 
"  such  as  are  sold  or  delivered  " — 
Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901  (1  Edw.  7, 
c.  27),  s.  2. 

72  J.  P.  331.  King's  Bench  Division. 
May  28,  29 ;  June  2,  1908.  Jotus  v. 
Shervington        357 

Licensing  Acts— 11.  Transfer— Order 
for  structural  alterations— Licen- 
sing Act,  1902  (2  Edw.  7,  c,  28), 
s.  11(4). 

72  J.  P.  389.  King's  Bench  Division. 
J  une  2, 1908.  Bex  v.  Merioneth  Licen- 
sing J  J. ;  Ex  parte  Kisbey  and  Others    366 

Licensing  Acts  —  12.  Entertaining 
guests  after  closing  hours— Per- 
mitting drunkenness  —  Onus  of 
proof— Licensing  Act,  1872  (35  <fe 
36  Vict.  c.  94),  8.  13— Licensing 
Act,  1902  (2  Edw.  7,  c.  28),  8.  4. 

72  J.  P.  479.  King's  Bench  Division. 
October  13, 1908.  Lawsonv.Edminson    431 

Licensing  Acts,    See  Poor  Rate,  1. 


Digitized  by 


Google 


INDEX. 


PAGE 

Local   Government  —  1.    Byelaw  — 

Validity  —  Weston  -  super  -  Mare 

Improvement    Act,    1887    (50   <k 

61  Vict.  c.  cvii.),  88.  79,  149. 

72  J.  P.  54.    King's  Bench  Division. 

December    17,    1907.        Williams   v. 

Weston-super-Mare     Urban    District 

Council 33 

Local  Government  —  2.  Byelaw  — 
Validity  —  Seashore  —  Regulation 
of  selling  and  hawking — Barry 
Urban  District  Council  Act,  1896 
(59  <fc  60  Vict.  c.  ccxlv.),  s.  81. 
72  J.  P.  142.    King's  Bench  Division. 

February    14,    1908.       Moorman    v. 

Tardoff Ill 

Local  Government— 3.  Distress  com- 
mittee— Appointment  of  member 
of  council  as  paid  officer  —  Voting 
as  member  ot  council — Peualty— 
Local  Government  Act,  1894  (56  & 
57  Vict.  c.  73X  s.  46  (1)  (d),  (8)~ 
Unemployed  Workmen  Act,  1905 
(5  Edw.  7,  c.  18),  ss.  1  (1),  2  (1). 
72  J.  P.  149.    King's  Bench  Division. 

February  11,  1908.    Crump  v.  Lewis,,,    117 

Locomotives— Emission  of  smoke — 
Construction  —  Temporary  or 
accidental  cause  —  Evidence  — 
Highways  and  Locomotives 
(Amendment)  Act,  1878  (41  <fc 
42  Vict.  c.  77),  s.  30— Locomotives 
on  Highways  Act,  1896  (59  k 
60  Vict.  c.  36),  s.  1— Heavy  Motor 
Car  Order,  1904,  Art.  IIL 
72  J.  P.  373.    King's  Bench  Di  vision. 

May  26,  1908.    Hindle  and  Palmar  v. 

Noblett 342 

Lottery.    See  Gaming. 

Margarine.     See  Sale  of  Food  and 
Drugs,  3,  8. 

Merchant  Shipping— Firemen— Law- 
ful command—  Wilful  disobedience 
— Merchant   Shipping  Act,  1894 
(57  &  58  Vict.  c.  60),  s.  225  (1)  (b). 
72  J.  P.  525.    King's  Bench  Division. 
October  21,  1908.    Caroe  v.  Bayliss 
and  Others  483 

Metropolis  —  1.    Poor  rate  —  Maxi- 
mum rate  of  deductions— Flats- 
Houses  or  buildings  let   out  in 
separate    tenements  —  Valuation 
(Metropolis)    Act,    1869    (32    & 
33  Vict.  c.  67),  Sched.  3. 
72  J.  P.  42.    Court  of  Appeal.    De- 
cember 12,  13,  1907.     Western  v.  Ken- 
sington Assessment  Committee  ...      25 


PAGE 

Metropolis— 2.  General  building  line 
—Crystal  Palace  and  South  Lon- 
don Junction  Railway  Act,  1862 
(25  &  26  Vict.  c.  cxliv.),  s.  79— 
London  Building  Act,  1894(57  & 
.  58  Vict.  c.  ccxiii.),  s.  31. 

72  J.  P.  68.  King's  Bench  Division. 
December  18,19, 1907.  London  County 
Council  V.  Coal  Co-opsrative  Society ^ 
Limited 49 

Metropolis  —  3.  Building,  structure 
or  work — Box  under  footway  for 
repairing  electric  cables — Build- 
ing notice  —  London  Building 
Act,  1894  (57  &  68  Vict.  c.  ccxiii.), 
s.  145  (a). 

72  J.  P.  133.  King's  Bench  Division. 
February  11,  12,  1908.  County  of 
London  Electric  Supply  Co,,  Limited  v. 
Perkins 96 

Metropolis — 4.  Poor  rate— Exemption 
— Serjeants' Inn—  Whether  exempt 
— Payment  of  annual  sum— Cesser 
of  society — Bates  imposed  by  later 
statutes— 3  &  4  Will.  4,  c.  ex. 

72  J.  P.  157.  Court  of  Appeal. 
November  12—14,  1907  :  February  1, 
20,  1908.  Jonas  v.  Churchwardens  and 
Overseers  of  the  Parish  of  St.  Dunstan- 
in-the-West         124 

Metropolis— 5.  Removal  of  refuse- 
Trade  refuse — DiflFerence  or  dis- 
pute as  to  what  is — Decision  of 
magistrate  —  Right  of  appeal — 
Public  Health  (London)  Act,  1891 
(54  &  55  Vict.  c.  76),  s.  33. 

72  J.  P.  201.  House  of  Lords. 
March  5,  6,  1908.  Westminster  Cor- 
poration V.  Gordon  Hotels,  Limited  ...     170 

Metropolis —6.  Hackney  carriage — 
Motor-cab— Regulation  of  Com- 
missioner of  Police — Liability  to 
penalty — London  Hackney  Car- 
riages Act,  1843  (6  &  7  Vict.  c.  86), 
s.  29— London  Hackney  Carriages 
Act,  1850  (13  k  14  Vict.  c.  7),  s.  4 
—London  Hackney  Carriage  Act, 
1853  (16  &  17  Vict.  c.  33),  ss.  19,  21. 

72  J.  P.  495.  King's  Bench  Division. 
October  20, 1908.    Willingaley,  liorris    459 

Metropolis.    See  Public  Health,  2. 

Milk.  See  Sale  of  Food  and  Dbugs, 
1,  2,  4,  5,  6;  Weights  and 
Measures,  3. 

493 


Digitized  by 


Google 


INDEX. 


PAGE 

Mines  —  Coal  mine  —  Ventilation  — 
Illness  of  manager— Duty  of  agent 
— Contravention  of  rules— Reason- 
able means  to  prevent — Coal  Mines 
Regulation  Act,  1887  (50  &  51  Vict. 
c.  58),  ss.  49  (rr.  1,  4  (i)  ),  50,  75. 

72  J.  P.  359.  King's  Bench  Division. 
May  25,  26,  1908.  Anderson  v.  Atkin- 
son  325 

Motor  Oax — 1.  Obstruction  of  highway 
— Offence  in  connection  with  the 
driving  of  a  motor  car  —  High- 
way Act,  1835  (5  &  6  Will.  4, 
c.  50),  s.  72— Motor  Car  Act,  1903 
(3  Edw.  7,  c.  36),  s.  4  (1). 

72  J.  P.  227.  King's  Bench  Division. 
February  12, 1908.  Rex  v.  Lyndon  and 
Another;  Ex  jxirte  Moffat      189 

Motor  Car— 2.  Exceeding  speed  limit 
— Intended  prosecution — Warning 
— Sufficiency  of— Motor  Car  Act, 
1903  (3  Edw.  7,  c.  36),  s.  9  (2). 

72  J.  P.  358.  King's  Bench  Division. 
May  26,  1908.    Jessop  v.  Clarke       ...    324 

Motor  Cax— 3.  Driving  in  a  manner 
dangerous  to  the  public — Speed 
over  twenty  miles  per  hour — Con- 
viction for  former  offence — Bar  to 
conviction  for  latter— Motor  Car 
Act,  1903  (3  Edw.  7,  c.  36),  ss.  1  (1), 
9(1). 
72  J.  P.  395.    King's  Bench  Division. 

July  29,  1908.     Welton  v.  Tam^bome...    395 

Motor  Gar— 4.  Exceeding  speed  limit 
— Evidence — Identity  of  driver — 
Contents  of  licence  —  Notice  to 

Sroduce — Secondary  evidence  — 
lotor  Car  Act,  1903  (3  Edw.  7, 
c.  36),  88.  3  (4),  9  (1). 

72  J.  P.  480.  King's  Bench  Division. 
October  13, 1908.    SlarsJiall  v.  Ford. . .    433 

Motor  Oar  —  5.  Two  independent 
brakes — Meaning  of  regulation — 
Motor  Cars  (Use  and  Construction) 
Order,  1904. 

72  J.  P.  491.  King's  Bench  Division. 
October  21,  1908.  Wilmott  v.  South- 
well   454 

Motor  Oar.  See  Locomotives; 
Metbopolis,  6. 

Nuisance.     See  Cbiminal  Law,  2 ; 
Public  Health,  1,  2. 
494 


I 


PAGE 

Police— 1 .  Pension— Bank  of  "  walk- 
ing inspector." 

72  J.  P.  31.  King's  Bench  Division. 
December  12,  1907.  SUyry  v.  Notting- 
hamshire Standing  Joint  Committee...      13 

Police— 2.  Pension — Superannuation 
— Reserve  class — Additional  re- 
muneration— Final  retirement— 
Amount  of  ultimate  pension — 
Police  Act,  1890  (53  &  54  Vict, 
c.  45),  First  Schedule. 

72  J.  P.  63.  King's  Bench  Division. 
December  12,  1907.  City  of  Liver- 
pool Watch  Committee  w.Kydd         ...      43 

Police — 3.  Practice  —  Appealing  in 
forma  pauperis — Means  of  appli- 
cant— Retired  police-constable — 
Inalienable  pension— Police  Act, 
1890  (53  &  54  Vict.  c.  45),  s.  7  (1)— 
R.  S.  C,  Order  XVI.,  r.  22. 

72  J.  P.  113.  Court  of  Appeal. 
January  22,  1908.  Kydd  v.  City  of 
Liverpool  Watch  Committee 84 


Police  —  4.  Pension  —  Decision  of 
quarter  sessions  —"  Order  shall  be 
final  " — Case  stated  for  opinion  of 
High  Court  — Police  Act,  1890 
(53  &  54  Vict.  c.  45),  s.  11. 

72  J.  P.  395.  House  of  Lords. 
May  18  ;  July  2,  1908.  Kydd  v.  City 
of  Liverpool  Watch  Committee         ...    379 

Poor  Law  — 1.  Settlement  —  Parish 
divided  —  Whether  settlement 
destroyed — Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876 
(39  &  40  Vict.  c.  61),  ss.  1,  6  — 
Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73),  ss.  1  (3), 
36  (2). 

72  J.  P.  9.  House  of  Lords.  Oc- 
tober 29,  30 ;  November  20,  1907. 
West  Ham  Union  v.  Edmonton  Union        3 


Poor  Law— 2.  Settlement  by  resi- 
dence— Seaman — Lodgings  taken 
by  wife— Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876 
(39  &  40  Vict.  c.  61),  8.  34. 

72  J.  P.  72.  London  Quarter  Ses- 
!  sions.  January  10,  1908.  Plymouth 
'   Guardians  v.  Poplar  Guardians 


72 


Digitized  by 


Google 


INDEX. 


PAGE 

Poor  Law—S.  Overseer— Appointment 
— Appeal  against — Appointment 
by  urban  council — rerson  ap- 
pointed entitled  to  exemption- 
Appointment  quashed  on  appeal 
to  sessions— Poor  Relief  Act,  1601 
(43  Eliz.  c.  2),  ss.  1,  6  —  Local 
Government  Act,  1894(66<fc57  Vict, 
c.  73),  ss.  5,  33,  52  (5). 
72  J.  P.  472.     Derbyshire  Quarter 

Sessions.    August  6,  1908.    Boufden  v. 

New  Mills  Urban  District  Council,  ...     422 

Poor  Law — 4.  Removal  of  pauper  to 
Ireland — Irish  Local  Government 
Board  —  Right  of  appeal  —  Poor 
Removal  Act,  1845  (8  &  9  Vict, 
c.  117),  s.  2— Poor  Removal  (No.  2) 
Act,  1861  (24  k  25  Vict.  c.  76),  s.  2 
—Poor  Removal  Act,  1863  (26  <fc 
27  Vict.  c.  89),  s.  7. 
72  J.  P.  254.  Blackburn  Quarter 
Sessions.    April  10,  1908. 

72  J.  P.  514.  King's  Bench  Division. 
October  20, 1908.  Irish  Local  Govern- 
ment Board  v.  Blackburn  Union...  226,  472 

Poor  Bate — 1.  Assessment— Licensed 
premises— Deduction  of  expenses 
necessary  to   maintain   heredita- 
ments in  state  to  command  rent — 
Charge  imposed  as  contribution 
to  compensation  fund — Licensing 
Act,  1904  (4  Edw.  7,  c.  23),  s.  3— 
Parochial  Assessments  Act,  1836 
(6  ife  7  Will.  4,  c.  96),  s.  1. 
72    J.    P.    99.     Court    of    Appeal. 
January  22,  23,  1908.     Waddle  v.  Sxm- 
derland  Union  Assessment  Committee      74 

Poor  Rate  — 2.    Assessment -— Rail- 
way— Profits  attributable  to  the 
occupation    of    portions    of    the 
railway     outside     the     parish — 
— Evidence — Admissibility. 
72  J.   P.    139.      Court   of    Appeal. 
February  17,  20,  1908.     Great  Central 
Rail,   Co.   V.  Sheffield   Union  Assess- 
ment Committee 106 

Poor  Bate  —  3.  Additional  burial 
ground — Rateability — Incumbent 
of  parish  —  Whether  occupier  — 
Receipt  of  fees  —  Exemption  — 
Poor  Relief  Act,  1601  (43  Eliz. 
c.  2),  8.  1— Church  Building  Acts. 
1818  (58  Geo.  3,  c.  45),  s.  33,  and 
1845  (8  &  9  Vict.  c.  70),  s.  13— Poor 
Rate  Exemption  Act,  1833  (3  & 
4  Will.  4,  c.  30),  s.  1. 
72  J.  P.  171.     Court    of    Appeal. 

December  4, 6, 1907 ;  February  25, 1908. 

North  Manchester  Overseers  v.    Win- 

stanley     145 


PAGE 

Poor  Bate— 4.    Assessment— Sewage 
farm. 
72    J.    P.    305.     House   of    Lords. 
March  17, 19 ;  May  25, 1908.    Davies  v. 
Seisdon  Union 272 

Poor  Bate— 5.  Appeal  to  quarter 
sessioUvS — Notice  to  assessment 
committee  —Length  of  notice — 
Less  than  twenty- one  days — Right 
to  have  appeal  entered  and  resjjited 
— Union  Assessment  Committee 
AmendmentAct,  1864  (27&28  Vict, 
c.  39),  8.  1. 
72  J.  P.  209.  King's  Bench  Division. 
March  3,  1908. 

72  J.  P.  337.  Court  of  Appeal. 
May  26,  1908.  Rex  v.  West  Riding  of 
Yorkshire  J  J.  ;  Ex  parte  Denaby  and 
Cadeby  Main  Colliery  Co.y  Limited, . .  177, 300 

Poor  Bate— 6.  Public  park— Land 
incapable  of  occupation— Power  to 
sell— Power  to  close  on  certain 
days — Right  to  charge  for  ad- 
mission—Liverpool Improvement 
'Acts,  1865,  ss.  14,  16,  and  1871, 
s.  52. 
72  J.  P.  228.  King's  Bench  Division. 
;   March  3,  1908. 

!       72   J.    P.    397.     Court  of  Appeal. 
'   May  29  ;  June  1,  2,  1908.     Liverpool 
Corporation    v.    West    Derby    Union 
A  ssessment  Committee 1 90,  38 1 

Poor  Bate.  See  Justices,  1 ;  Metro- 
polis, 1,  4 ;  Rating. 

Practice.  See  Criminal  Law,  36; 
Justices,  2,  4,  5 ;  Police,  3  ; 
Procedure  ;  Rating,  4. 

Private  Street  Works  Act.  See 
PuBuc  Health,  9. 

Procedure— Jurisdiction — Mandamus 

to  state  a  case  —  Proper  remedy 

certiorari — Dogs  Act,  1871  (34  i 

35  Vict.  c.  56),  s.  2. 

72  J.  P.  60.    King's  Bench  Division. 

December  9,  1907.    Rex  v.  O^oen  and 

Others,  JJ,  ;  Ex 2>art€  Scovell  ...       37 

Public   Health  — 1.    Single    private 
drain — Nuisance — Notice  to  oc- 
cupier  before   entry  —  Repair  — 
Liability  of  neighbouring  owner 
—Public  Health  Act,  1875  (.38  & 
39    Vict.    c.   55),   s.   41— Public 
Health    Acts    Amendment    Act, 
1890  (53  <fe  54  Vict.  c.  59),  s.  19. 
72  J.  P.  34.    King's  Bench  Division. 
December  17,1 907.    Bromley  Be/rough 
Council  V.  Cheshire       19 


495 


Digitized  by 


Google 


INDEX. 


PAGE 

Public  Health  — 2.  Complaint  on 
anonymous  postcard  —  Nuisance 
—  Leaking  drain  —  Metropolis 
Management  Act,  1855  (18  & 
19  Vict.  c.  120),  ss.  82,  85— Public 
Health  (London)  Act,  1891  (54  & 
56  Vict.  c.  75),  88.  2,  4,  and  40. 

72  J.  P.  91.  King's  Bench  Division. 
December  9,  1907.    Farmer  v.  Long..,      64 

Public  Health--3.  General  district 
rate— Land  covered  with  water — 
Floating  pontoons— Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55), 
8.  211(1)  (b). 

72  J.  P.  64.  King's  Bench  Division. 
December  11,  12,  1907. 

72  J.  P.  201.  Court  of  Appeal. 
March  13,  1908.  Smith's  Dock  Co., 
Limited  v.  Tynemouth  Corporation :  44, 171 

Public  Health— 4.  General  district 
rate  —  Partial  exemption  —  Light 
railway — *'  Land  used  only  as  rail- 
way "  —  "  Railway  constructed 
under  the  powers  of  an  Act  of 
Parliament '— Wakefield  and  Dis- 
trict Light  Railway  Order,  1901 
—Licht  Railways  Act,  1896  (59  <fe 
60  Vict.  c.  48),  s.  12— Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55), 
s.  211(l)(b). 

72  J.  P.  315.  House  of  Lords. 
May  7,  8,  1908.  Wakefield  Corpora- 
tion V.  Wakefield  and  District  l/ight 
Bail.  Co 275 

Public  Health— 5.  Sewering— Satis- 
faction of  local  authority— Evi- 
dence—Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  150— 
Beckenham  Urban  DistrictCouncil 
Act,  1903  (3  Edw.  7,  c.  ccxvii), 
8.  126. 

72  J.  P.  325.  King's  Bench  Division. 
Mav  27,  1908.  Bloor  v.  Beckenham 
Urban  District  Council  281 

Public  Health— 6.  General  district 
rate — Summons  to  enforce— Order 
of  justices— Reduced  amount— 
3fa'/ic^»itt<— Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55), 
88.  211(1)  (b),  256. 

72  J.  P.  329.  King's  Bench  Division. 
May  29,  1908.  Rex  v.  Shuttleworth 
and  Others ;  Ex  parte  Tickle 287 

496 


PAGE 

Public  Health  —  7.  Rural  district 
council  —  Expenses  —  Apportion- 
ment between  parishes— Appeal  to 
Local  Government  Board— Pro- 
ceedings for  distress  warrant  — 
Discretion  of  justices  —  Public 
Health  Act,  1875  (38  &  39  Vict. 
c.  55),  ss.  229,  231. 
72  J.  P.  331.    King's  Bench  Division. 

June  2, 1908.  Rex  v.  Fox  and  Another ; 

Ex  parte  Plympton  St.  Mary  Rural 

DistrictCouncil, 290 

Public  Health— 8.  Single  private  drain 
— Pipe  draining  houses  of  more 
than  one  owner— Drainage  passing 
through  sewer   and   thence  into 

Sipe  —  Whether    single    private 
rain  — Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  4,  41— 
Public  Health  Acts  Amendment 
Act,  1890  (53  A;  54  Vict.  c.  59),  s.  19. 
72  J.  P.  393.      House   of    Lords. 
May  8,  15;    July  24,   1908.      Wood 
Green    Urban    District    Council   v. 
Joseph      373 

Public    Health— 9.      Private    street 
works  —  Making  up  street — Ap- 
portionment of  expenses — Power 
of  justices  as  to  "degree  of  benefit" 
—Private  Street  Works  Act,  1892 
(55  &  56  Vict.  c.  57),  ss.  7,  8  (1),  10. 
72  J.  P.  487.    King's  Bench  Division. 
October  15,  1908.    Bridgwater  Corpo- 
ration V.  Stone 447 

Railway.  See  Poor  Rate,  2 ;  Public 
Health,  4. 

Bating  —  1.  Dwelling-house  let  in 
apartments  or  lodgings  not  sepa- 
rately rated  —  Rating  of  owner 
instead  of  occupier  —  Representa- 
tion of  the  People  Act,  1867  (30  & 
31  Vict.  c.  102),  s.  7  -Poor  Rate 
Assessment  and  Cllollection  Act, 
1869  (32  &  33  Vict.  c.  41),  ss.  3,  4. 
72  J.  P.  165.    King's  Bench  Division. 

February  14,  1908.    Davis  v.  Wallis...    139 

Bating— 2.  Supplemental  general  rate 
— Validity  of   concurrent   rate — 
Si^aturo  of   overseers — "Neces- 
sities of  the  parish  "—Estimate- 
Poor  Rate  Assessment  and  Col- 
lection Act,  1869  (32  &  33  Vict, 
c.  41),  88.  14,  20— London  Govern- 
ment  Act,    1899   (62  &  63  Vict, 
c.  14),  a.  8  (3). 
72   J.    P.    189.      London    Quarter 
Sessions.  February  17,  28, 1908.  Evans 
and  Others  v.  Batter seaBoroughCouneil    Ib^ 


Digitized  by 


Google 


INDEX. 


PAGE 

Batixig— 3.  Practice— Rating  appeal- 
Time  for  filing  case— Market- 
Overflow  of  market — Tolls— Rate- 
ability  —  Valuation  (Metropolis) 
Act,  1 869  (32  &  33  Vict.  c.  67),  a.  40 
— Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  8.  40— Crown 
Office  Rules,  1906,  r.  25. 

72  J.  P.  262.  King's  Bench  Division. 
March  31 ;  April  1,  1908.  Homer  v. 
Stepney  Assessment  Committee  ...    230 

Batixig— 4.  Valuation  list— Notice  of 
objection  —  Subsequent  rate  — 
Appeal— Union  Assessment  Com- 
mittee Act,  1862  (26  &  26  Vict. 
c.  103),  s.  24— Union  Assessment 
Committee  Amendment  Act,  1864 
(27  &  28  Vict.  c.  39),  s.  1. 

72  J.  P.  3G5.  King's  Bench  Division. 
May  28,  1908.  Rhondda  Valley 
Breweries  Co.^  Limited  v.  Pontypridd 
Union  Assessment  Committee 337 

Bating.  See  Justices,  1,  3;  Pook 
Rate  ;  Public  Health,  3,  4,  6 ; 
Rectory  Rate. 

Bectory  Bate  —  Statutory  rate  in 
lieu  of  tithes  and  other  dues — 
Non-resident  rector  —  Validity — 
Jurisdiction. 

72  J.  P.  499.  County  of  London 
Sessions.  October  23,  1908.  Pro- 
prietors of  Hays  Wharf ,  Limited  v. 
Trustees  of  jSt,  Olave^  Southwark 
{Rectory  Rate) 466 

Bevenue — Licence — Male  servants— 
Revenue  Act,  1869  (32  &  33  Vict, 
c.  14),  s.  19  (3)  —  Customs  and 
Inland  Revenue  Act,  1876  (39  & 
40  Vict.  c.  16),  s.  6. 

72  J.  P.  127.  King's  Bench  Division. 
February  10, 1908.  William  Whiteley, 
Limited  v.  Bums  87 


Sale  of  Food  and  Drugs— 1.  Sale  of 
milk  deficient  in  milk  fat  —  De- 
fence of  warranty — Necessity  of 
written  warranty  from  purchasei^s 
vendor— Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63), 
ss.  9,  25. 

72  J.  P.  52.  King's  Bench  Division. 
December  9,  1907.  Hargr eaves  v. 
Spademan  28 


PAGE 

Sale  of  Food  and  Drugs— 2.    Milk- 
Deficiency  of  fat— Procurement  of 
sample  by  assistant    inspector — 
Proceeding  by  inspector — Sale  of 
Food  and  Drugs  Act  Amendment 
Act,  1879  (42  &  43  Vict.  c.  30), 
s.  3. 
72  J.  P.  132.    King's  Bench  Division. 
February   11,  1908.      Tyler  v.  Dairy 
Supply  Co.y  Limited 92 

Sale  of  Food  and  Drugs— 3.  Marga- 
rine— New  substance— Imitation 
of  butter — Definition —Margarine 
Act,  1887  (50  ife  51  Vict.  c.  29),  s.  3. 
72  J.  P.  252.    Kind's  Bench  Division. 

April  6,  1908.     Wilkinson  v.  Alton   ...     222 

Sale  of  Food  and  Drugs— 4.  Milk- 
Deficiency  of  non-fatty  solids- 
Analyst's  certificate — Evidence — 
Sale  of  Food  and  Drugs  Act, 
1875  (38  &  39  Vict.  c.  63),  ss.  6,  21  - 
Sale  of  Food  and  Drugs  Act,  1899 
(62  &  63  Vict.  c.  51),  s.  4  (1). 
72  J.  P.  355.    King's  Bench  Division. 

May  25,  1908.    Elder  v.  Dryden       ...     318 

Sale  of  Food  and  Drugs— 5.  Milk- 
Adulteration  —  Defence  of  war- 
ranty— Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  s.  25. 
72  J.  P.  375.    King's  Bench  Division. 

May  29  ;  June  1, 1908.    Rees  v.  Davis    346 

Sale  of  Food  and  Drugs— 6.  Cream 
— Use  of  preservative— Injurious 
to  children  and  invalids— Unin- 
jurious  to  adults — Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict, 
c.  63),  8.  3. 
72  J.  P.  376.     King's  Bench  Division. 

June  1,  1908.     Cullen  v.  McNair      ...     349 

Sale  of  Food  and  Drugs— 7.  Sale  to 
prejudice  of  purchaser- Paregoric 
asked  for — Substitute  supplied — 
Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  ss.  6,  8. 
72  J.  P.  489.    King's  Bench  Division. 

October  20,  1908.    Bundy  v.  Lewis  ...     451 

Sale  of  Food  and  Drugs— 8.  Impor- 
tation of  margarine— Excess  of 
water— Certificate  of  government 
analyst— Form  of  certiticate — Sale 
of  Food  and  Drugs  Act,  1899 
(62  «fe  63  Vict.  c.  51),  s.  1  (5)— 
Butter  and  Margarine  Act,  1907 
(7  Edw.  7,  c.  21),  s.  6  (1)  (f). 
72  J.  P.  494.    King's  Bench  Division. 

October  14,  1908.    Foot  v.  Findlay  ...    457 


497 


Digitized  by 


Google 


INDEX. 


PAGE 

Sewer.    See  Public  Health,  5,  8. 

Stream.    See  Land  Drainage  Acts. 

Summary  Juiisdiction  Acts  — Dis- 
missal of  information — Right  of 
appeal — Bradford  Tramways  and 
Improvement  Act,  1897  (60  & 
61  Vict.  c.  cclx.),  8.  66. 

72  J.  P.  23.  King's  Bench  Division. 
December  13,  1907.  Bex  v.  Wright; 
Ex  parte  Bradford  Corporation        ...       11 

Summary  Jurisdiction  (Married 
Women)  Act,  1895.  aS^<;c  Husband 
AND  Wife. 

Town  Police  Clauses  Acts.  See 
Hackney  Carriage. 

Veterinary  Surge'ons  —  Unqualified 
person  —  Wrongful  description  — 
Veterinary  Surgeons  Act,  1881 
(44  &  45  Vict.  c.  62),  s.  17  (I). 

72  J.  P.  267.  King's  Bench  Division. 
April  7,  1908.  Boj/al  College  of  Veter- 
inary Surgeons  v.  Collinson 240 

Waterworks — l .  Supply  of  water—  In- 
sufficiency of  supply— Waterworks 
Clauses  Act,  1847  (10  &  11  Vict, 
c.  17),  8.  43. 

72  J.  P.  162.  King's  Bench  Division. 
February  12,  1908.  Simpson  v.  South 
Oxfordshire  Water  and  Gas  Co.        ...     133 

Waterworks— 2.  Affixing  pipe— No 
consent  by  water  board — Water- 
works Clauses  Act,  1863  (26  <k 
27  Vict.  c.  93),  s.  19— Regulations 
under  the  Metropolis  Water  Act, 
1871  (34  &  35  Vict.  c.  113),  s.  17. 

72  J.  P.  517.  King's  Bench  Division. 
October  15,  1908.  Kyjin  v.  Metro- 
politan Water  Board 477 


PAGE 

Weights  and  Measures— 1.  Unjust 
measure — Possession  for  use  in 
trade  —  Possession  of  servant  — 
Liability  of  Employer— Weights 
and  Measures  Act,  1878  (41  & 
42  Vict.  c.  49),  s.  25.* 

72  J.  P.  35.  King's  Bench  Division. 
December  18, 19, 1907.  Anglo-American 
Oil  Co.,  Limited  v.  Manning 22 

Weights  and  Measures— 2.  Coal- 
Weight  of  sack— Representation 
by  seller — Liability  of  person  in 
charge  of  vehicle— Weight*  and 
Measures  Act,  1889  (52  &  53  Vict, 
c.  21),  s.  29  (2). 

'       72  J.  P.  231.    King's  Bench  Division. 

I  April  1,  1908.    Paul  v.  Hargreaves  ...     197 

I 

I  Weights  and   Measures— 3.  Unjust 

I  measure —Possession    for  use  for 

trade— Milk  churns — Weights  and 
Measures  Act,  1878  (41  &  42  Vict. 

'  c.  49),  s.  25. 

72  J.  P.  284.    King's  Bench  Division. 
I   April    2,    1908.       Bellamy    v.    Great 
Jrestern    and   Metropolitan    Dairies, 
Limited 250 

Weights  and  Measures— 4.  Coal- 
Delivery  in  sacks — Separate  loads 
—  Weight  ticket  —  Weights  and 
Measures  Act,  1889  (52  &  53  Vict, 
c.  21),  s.  21  (1). 

72  J.  P.  292.  King's  Bench  Division. 
April  2,  1908.  Kyle  v.  Dunsdon  and 
Another 259 


Wild  Birds  Protection  Acts- 

sion  of  wild  birds  recently  taken — 
Prima  facie  evidence— Wild  Birds 
Protection  Act,  1880  (43  &  44  Vict, 
c.  35),  s.  3— Wild  Birds  Protection 
Act,  1881  (44  &  45  Vict.  c.  51),  s.  2. 

72  J.  P.  199.    Kin^s  Bench  Division. 
April  1,  1908.    Nollis  v.  Young 


166 


London  :  PRI^'TED  by  Butterworth  k  Co.,  Crane  Court,  Fleet  Street,  E.C. 

Digitized  by  VjOOQIC 


'->pt? 


/»<. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


.f 


i 


